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BEHRING  SEA  ARBITRATION. 


ARGUMENT  OF  HER  MAJESTY'S  GOVERNMENT. 


PREFACE. 

In  August  1880,  without  any  previous  protest  or  warn- 
ing, the  Government  of  the  United  States  seized  the  British 
schooners  uCarolena,"  "Onward,"  and  u  Thorn  ton"  in 
Behriug  Sea,  which  were  then  engaged  in  pelagic  sealing 
there. 

The  "Carolena"  was  seized  in  latitude  55°  50'  north, 
longitude  168°  53'  west ;  the  "  Onward  "  in  latitude  54°  52' 
north,  longitude  167°  55'  west,  and  the  u  Thorn  ton"  in  about 
the  same  latitude  and  longitude  as  the  "  Carolena."  These 
schooners  were,  at  the  time  of  their  respective  seizures,  at 
a  distance  of  more  than  60  miles  from  the  nearest  land,  St. 
George  and  Unalaska  Islands.  After  capture  they  were 
taken  by  the  United  States  revenue-cutter  "  Corwin  "  to 
Unalaska.  They  were  tried  before  Judge  Dawson,  of  the 
United  States  District  Court  of  Sitka,  and  the  masters  and 
mates  of  the  vessels  were  fined  in  a  considerable  sum,  and, 
in  addition,  sentenced  to  a  term  of  imprisonment.  The 
vessels,  meanwhile,  were  detained. 

On  receipt  of  intelligence  of  these  seizures,  Sir  L.  S. 
Sackville  West,  British  Minister  at  Washington,  at  once 
made  inquiries ;  and  by  the  instructions  of  Her  Majesty's 
Government,  on  the  21st  October,  1886,  he  entered  a  formal 
protest  against  these  seizures  of  British  vessels. 

Mr.  Bayard,  the  Secretary  of  State,  wrote,  on  the  3rd 
February,  1887,  to  Sir  L.  S.  Sackville  West,  announcing 
the  discharge  of  the  vessels,  and  the  release  of  all  persons 
under  arrest,  adding  that  this  order  was  issued  u  without 
conclusion  of  any  questions  which  may  be  found  to  be 

involved  in  these  cases  of  seizure." 

2  The  men  in  custody  were  released  under  circum- 

stances of  great  hardship,  being  turned  adrift,  with- 
out means,  in  a  place  many  hundreds  of  miles  from  their 
homes. 

On  the  12th  April,  1887,  Mr.  Bayard  wrote  that  Eegula- 
tions  and  Instructions  to  Government  vessels  were  being 
framed,  and  that  he  would,  at  the  earliest  possible  date, 
communicate  with  Sir  L.  West ;  but  without  any  such  com- 
munication being  made  fresh  seizures  took  place  in  July 
and  August  of  1887,  and  renewed  protest  was  made  by 
Great  Britain. 
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Ko  seizure  was  effected  in  1888,  though  pelagic  sealing 
by  British  vessels  was  pursued  in  that  year  in  I '.eh ring  Sea. 

In  1889  live  British  ships  were  seized  in  Behring  Sea, 
and  three  others  were  peremptorily  ordered  out  of  the  Sea. 

In  1890  no  seizures  were  made,  though  pelagic  sealing 
was  still  carried  on  in  Behring  Sea. 

The  Government  of  the  Queen  remonstrated  against  the 
high-handed  action  of  the  United  States  as  without  war- 
rant of  law,  and  as  an  unjustifiable  invasion  of  the  rights 
of  British  subjects.  But  the  correspondence  has  been  ear 
ried  on  by  them  with  an  earnest  desire  to  avoid  recourse  to 
measures  of  force  in  retaliation  for  those  adopted  by  the 
United  States,  and  in  the  confident  belief  that  their  rights 
would  be  surely  and  effectively  vindicated  by  pacific 
methods,  and  just  redress  obtained  for  the  wrongs  com- 
mitted. 

As  the  result  of  prolonged  negotiation  and  discussion 
the  Treaty  of  Arbitration,  from  which  this  Tribunal  derives 
its  authority,  was  entered  into,  and  on  the  18th  April,  1892, 
the  Convention  or  modus  vivendi  (intended  to  cover  the 
period  which  might  elapse  before  the  award  of  the  Arbi- 
trators) was  concluded. 

Hence  it  is  that  now,  and  for  the  seventh  time  in  the  course 
of  the  present  century,  the  Governments  of  Great  Britain 
and  of  the  United  States  appear  before  an  International 
Tribunal  of  Arbitration.  To-day  they  submit  existing  dif- 
ferences to  a  distinguished  body  of  jurists,  with  the  full 
confidence  that,  in  so  far  as  the  adjustment  of  those  differ- 
ences depends  upon  the  ascertainment  of  legal  rights,  this 
august  Tribunal  will  act  upon  recognized  principles  of  law, 
and  upon  such  principles  alone;  and  with  equal  confidence 
that,  in  so  far  as  that  adjustment  may  properly  have 
3  regard  to  other  than  legal  rights,  the  decision  of  this 
Tribunal  will  be  just  and  equitable,  having  regard  to 
all  the  circumstances  of  the  case,  and  to  all  the  important 
interests  involved.  This  Tribunal  will  seek  neither  to 
diminish  nor  to  add  to  the  powers  with  which  it  is  invested, 
and  it  cannot  be  doubted  that  each  of  the  Governments 
will  loyally  accept  its  authoritative  judgment. 

Before  proceeding  with  the  Argument,  which  is  now  pre- 
sented in  accordance  with  the  procedure  prescribed  by  the 
Treaty,  and  which  recapitulates  the  facts  and  discusses  in 
some  detail  the  principles  applicable  to  them,  the  Govern- 
ment of  the  Queen  deem  it  expedient  to  put  before  the 
Arbitrators  a  general  view  of  the  claims  advanced  by  the 
United  States,  and  of  the  contentious  which  arise  in  rela- 
tion to  them. 

Those  claims  are  divisible  into  two  heads.  Under  the 
first  head  the  United  States  claim,  in  various  modes,  exclu- 
sive rights  in  and  over  the  greater  extent  of  that  part  of 
the  Pacific  Ocean  called  Behring  Sea,  and  in  the  fur-seals 
frequenting  that  sea,  rights  which  they  contend  justify  them 
in  excluding  the  ships  of  every  other  nation  from  the  pur- 
suit of  pelagic  sealing  therein,  and  in  searching,  seizing, 
and  condemning  such  ships  as  engage  in  that  pursuit. 

This  is,  indeed,  hardly  a  full  statement  of  the  pretensions 
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advanced,  for,  carried  to  their  logical  conclusions,  some  of 
the  arguments  of  the  United  States  would  equally  justify 
them  in  treating  that  vast  expanse  of  water  as  a  mare 
clausum  to  all  the  world :  so  that  the  navigation  of  those 
waters  by  the  nations  of  the  world  would  be  dependent 
solely  on  the  moderate  exercise  by  the  United  States  of 
rights  which  they  claim  to  possess,  but  upon  which  they  do 
not  insist. 

Under  the  second  head  the  United  States  claim  that,  by 
the  authority  of  this  International  Tribunal,  concurrent 
rules  shall  be  established  for  the  proper  protection  and 
preservation  of  fur-seals  in  or  habitually  resorting  to  Beh- 
ring  Sea. 

It  will  be  seen  how  essentially  these  two  divisions  of  claim 
differ  one  from  the  other. 

Under  the  first  division  the  United  States  invoke  the  high 
authority  of  this  Tribunal  to  affirm  in  them  the  existence 
of  dominion  and  jurisdiction  which  conflict  with  long-estab- 
lished principles  touching  the  rights  of  nations  and  the 

freedom  of  the  seas. 

4  The  Government  of  the  Queen  deny  the  existence 

of  any  such  dominion  and  jurisdiction,  and  to  their 
assertion  have  offered  and  continue  to  offer  strenuous 
opposition. 

But,  on  the  other  hand,  when  the  rights  asserted  are  dis- 
tinctly abandoned  or  are  negatived,  and  when  it  is  admitted 
that  the  concurrence  of  Great  Britain  is  required  to  any 
Regulations,  the  Government  of  the  Queen  will  willingly 
join  with  the  United  States  in  seeking  the  aid  of  this  impar- 
tial Tribunal  in  the  consideration  of  Rules  which  shall 
recognize  that  the  protection  and  preservation  of  fur-seals 
is  not  a  matter  affecting  the  interests  of  the  United  States 
alone,  and  which  shall  be  just  and  expedient  in  view  of  all 
the  circumstances  of  the  case,  and  having  regard  to  all 
interests  which  are  concerned. 

How,  then,  is  the  case  put  as  one  of  right? 

Seldom,  if  ever,  has  such  a  claim  been  based  upon  such 
varying  contentions. 

Seldom  have  the  arguments  supporting  a  claim  of  right 
been  shifted  so  lightly  from  one  standpoint  to  another. 

Now  it  is  asserted  as  a  claim  of  old  descent  from  Russia; 
then,  when  it  is  shown  that  Russia  neither  had  nor  claimed 
to  have  a  right  at  all  commensurate,  it  becomes  a  claim  by 
the  United  States  in  their  own  right  of  dominion. 

At  one  time  it  is  a  claim  to  a  vast  area  of  Behring  Sea  as 
territorial  waters ;  but,  when  the  limits  of  territorial  waters 
assented  to  by  all  nations  are  insisted  on,  it  becomes  reduced 
to  a  claim  of  jurisdiction  on  the  high  sea — a  claim  based 
upon  a  false  analogy. 

Fur-seals  are  undeniably  animals  ferae  naturce,  yet  a  claim 
to  property  therein,  with  all  its  attendant  rights,  is  asserted, 
and  they  are  gravely  relegated  to  the  same  category  as  a 
herd  of  cattle  on  the  plains.  Then,  when  the  impossibility 
of  establishing  property  in  free-swimming  animals  in  the 
ocean  is  demonstrated,  the  pretension  resolves  itself  into  a 
general  and  undefined  claim  to  protect  the  seals  in  the 
Pacific, 
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Finally,  a  vague  appeal  is  made  to  the  principles  of  tli< 
common  and  tin-  civil  law,  to  the  practice  of  nations,  the 
laws  of  natural  history,  and  the  common  interests  of  man- 
kind; but  one  looks  in  vain  for  any  vindication  of  the 
unprecedented  pretensions  put  forward  upon  any  such  prin- 
ciples. 

Yet  the  issues  are  clear : 

5  Was  the  Government  of  the  United  States  legally 
justified  in  seizing  British  vessels  engaged  in  pelagic 

sealing  in  Behring  Sea  outside  territorial  waters? 

Did  the  sailors  on  board  those  vessels,  who  owed  no 
allegiance  but  to  their  Queen,  violate  any  right  of  the 
United  States  or  of  its  citizens  in  such  pelagic  sealing? 

The  historical  and  jurisdictional  aspects  of  the  matter 
have  been  discussed  at  length  in  the  British  Case  and 
Counter-Case.  In  the  United  States  Counter-Case  it  is 
stated  that  the  questions  involved  in  them  are  of  secondary 
and  very  limited  importance. 

But  the  historical  and  jurisdictional  considerations  have 
a  bearing  upon  the  case,  the  importance  of  which  cannot  be 
thus  Hghtly  dismissed. 

The  United  States,  in  extending  their  laws  over  the  east- 
ern part  of  Behring  Sea,  have  made  a  distinct  claim  to 
include  that  part  of  the  Pacific  within  their  territorial 
dominions,  and  also  to  protect  the  seals  in  Behring  Sea,  as 
if  the  prelagic  industry  were  carried  on  within  their  domin- 
ions. Judges  in  the  Courts  of  the  United  States  have 
declared  this  to  be  the  true  meaning  of  the  Statutes  they 
were  called  upon  to  interpret  and  to  enforce  against  the 
British  vessels. 

The  United  States  cannot  substantiate  their  claim  in 
virtue  simply  of  their  possession  of  the  Territory  of  Alaska. 
They  must  rest  it  on  the  Treaty  of  Cession.  The  effect  of 
that  cession  depends  upon  two  points: 

1.  What  did  it  profess  to  cede? 

2.  What  had  Eussia  the  title  to  cede,  for  Eussia  could 
not  assign  what  she  did  not  possess  ? 

In  this  connection  the  Treaties  of  1824,  1825,  and  1867 
are  important,  since  their  text  and  history  show  that  Eus- 
sia never  made  claim  to  such  rights  as  are  now  alleged; 
that  she  made  a  claim  of  a  different  nature,  and  made  that 
claim  only  immediately  to  abandon  it;  and,  lastly,  that 
Eussia  did  not  even  pretend  to  cede  the  rights  now  asserted. 

Yet  the  Sections  of  the  Eevised  Statutes  relating  to 
Alaska  under  which  the  British  vessels  have  been  con- 
demned, as  interpreted  by  the  Courts  of  the  United  States, 
are  based  on  dominion  and  on  the  doctrine  of  mare  clausum. 
And  by  this  interpretation,  not  the  prohibition  against 
sealing  alone,  but  all  "  the  laws  of  the  United  States 

6  relating  to  customs,  commerce,  and  navigation,"  have 
been  extended  over  the  whole  of  the  eastern  part  of 

Behring  Sea.  If  this  interpretation  were  sound  and  war- 
United  states  ranted  by  the  Treaty  of  Cession,  the  answer  is  complete; 
*ue  'aw  °f  nations  does  not  recognize  such  an  extension  of 
municipal  law  against  foreigners;  and  the  law,  in  so  far  as 
it  applies  to  foreigners,  is  ultra  vires.  But  if  this  interpre- 
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ion  is  not  correct,  then  these  Sections  do  not  extend 
beyond  the  territories,  islands,  and  territorial  waters  of 
Alaska  Territory,  and  the  decisions  of  the  Courts  have  no 
warrant  even  in  the  legislation  of  the  United  States. 

Considerations  such  as  these,  sapping  as  they  do  the  very 
foundations  of  the  claim  of  the  United  States,  cannot  be 
treated  as  other  than  most  material  to  the  due  deteftnina- 
tion  of  the  questions  submitted  to  the  Arbitrators. 

JSTor  is  it  of  less  importance  to  recapitulate  with  some 
insistence  and  circumstance  of  argument  the  fundamental 
principles  on  which  the  freedom  of  the  sea  reposes. 

Can  it  be  denied  that  the  claim  of  the  United  States,  with 
or  without  its  pretensions  of  descent  from  Russia,  finds  no 
warrant  in  these  fundamental  principles?  If  denial  were 
possible,  it  would  have  been  unnecessary  to  dive  into  the 
Statutes  of  other  nations  for  analogy.  Yet  never  was  the 
argument  from  analogy  put  to  such  strange  uses.  Princi- 
ples of  construction  have  been  applied  to  foreign  laws  which 
the  Judges,  in  whose  hands  the  construction  of  those  laws 
rests,  would  never  recognize.  And  on  foundations  so 
loosely  put  together  conclusions  have  been  based  at  vari- 
ance with  the  fundamental  principles  of  legislation  and 
interpretation. 

Shorn  of  all  support  of  international  law,  and  of  justifi- 
cation from  the  usage  of  nations,  the  claim  of  the  United 
States  to  possess  and  to  protect  the  seals  in  the  high  sea 
takes,  at  last,  its  final  form — as  claim  of  property. 

Yet  not  wholly  is  it  rested  on  property.  The  greatest 
jurists  of  the  world  have  dealt  with  "  property"  and  "pos- 
session "  in  such  fashion,  have  defined  their  meanings  with 
such  precision  of  thought  and  language,  that  it  is  not  sur- 
prising the  United  States  should  shrink  from  the  hopeless 
task  of  attempting  to  formulate  a  new  species  of  ownership. 
And  so,  at  last,  driven  from  all  the  standpoints  of  admitted 
and  long-known  rights,  the  argument  of  the  United 
7  States  takes  refuge  in  a  claim  for  protection  where 
there  is  no  property,  under  circumstances  so  novel 
that  its  supporters  confess  with  candour  that  it  can  be 
rested  on  no  precedent,  but  that  a  precedent  ought  to  be 
established  by  international  law  to  meet  the  exigencies  of 
the  case. 

To  all  this  shadowy  claim  the  Government  of  the  Queen 
submit  but  one  answer — the  Law. 

It  is  sought  to  support  this  strange  right  by  reason  of 
the  industry  of  the  United  States  citizens,  and  the  benefit 
which  that  industry  is  said  to  confer  on  the  markets  of  the 
world.  But  the  rights  of  industry  and  the  benefits  of 
others  interested  therein  are  already  cared  for  by  the  law. 

It  is  said  that  the  United  States  has  a  right  to  the  seals 
as  to  the  products  of  the  soil.  The  law  already  sufficiently 
protects  the  products  of  the  soil. 

Animals  are  not  products  of  the  soil.  The  birds  build- 
ing in  the  trees,  the  rabbits  burrowing  in  the  ground,  are 
but  wild  animals  to  the  law.  Yet  in  respect  of  them  the 
law  has  already  defined  the  extent  of  the  rights  of  prop- 
erty, and  has  protected  these  rights. 


10  ARGUMENT   OF    GREAT   BRITAIN. 

Again,  the  claim  is  to  the  increase  of  the  seal  as  to  f  1 
sheep-fanner  is  given  the  increase  of  his  flock.  The  law 
deals  with  the  increase  of  the  flock;  and  the  increase  of 
wild  animals  il  deals  with  too. 

"An  industry  the  property  of  the  nation  on  whose  shores 
it  is  eaiiied  on" — sneli  is  the  form  in  which  the  United 
States  claim  is  presented  by  one  of  its  ablest  advocates,  a 
form  which  evades  the  most  elementary  questions  as  to  the 
foundation,  the  nature,  and  the  extent  of  the  rights  so 
claimed. 

The  whole  case,  and  every  part  of  it,  and  every  form  in 
which  ingenuity  can  frame  it,  are  covered  by  the  law.  And 
to  this  law  Her  Majesty's  Government  most  confidently 
appeal. 

And  there  is  Another  law  to  which  that  Government 
appeal  with  equal  confidence — the  law  on  which  depends 
the  freedom  of  the  sea. 

What  is  the  freedom  of  the  sea? 

The  right  to  come  and  go  upon  the  high  sea  without  let 
or  hindrance,  and  to  take  therefrom  at  will  and  pleasure  the 
produce  of  the  sea.    It  is  the  right  which  the  United  States 
and  Great  Britain  endeavoured,  and  endeavoured 
#         successfully,  to  maintain  against  the  claim  of  Russia 
seventy  years  ago.     It  is  the  right  in  defence  of 
which,  against  excessive  claims  of  other  nations,  the  argu- 
ments of  the  United  States  have  in  former  times  held  so 
prominent  a  place. 

And  what  is  this  claim  to  protect  the  seal  in  the  high 
sea?  It  is,  as  of  right  and  for  all  time,  to  let  and  hinder 
the  vessels  of  all  nations  in  their  pursuit  of  seals  upon  the 
high  sea;  to  forbid  them  entrance  to  those  vast  seas  which 
the  United  States  have  included  in  the  denomination  of 
the  "waters  of  Alaska;"  to  take  from  these  vessels  the 
seals  they  have  lawfully  obtained ;  and  to  search,  seize,  and 
condemn  the  vessels  and  the  crews,  or  with  show  of  force 
to  send  them  back  to  the  ports  from  which  they  set  out. 

And  so,  according  to  the  contention  of  the  United  States, 
"protection  of  an  industry"  at  sea  justifies  those  acts  of 
high  authority  which  by  the  law  of  nations  are  allowed 
only  to  belligerents,  or  against  pirates  with  whom  no  nation 
is  at  peace. 

From  giving  its  high  sanction  to  these  views  this  Tribu- 
nal may  well  shrink ;  and  it  is  with  no  mere  idle  use  of 
high-sounding  phrase  that  Great  Britain  once  more  appears 
to  vindicate  the  freedom  of  the  sea. 

This,  then,  Her  Majesty's  Government  submit  is  the  issue 
raised  by  the  dispute,  an  issue  which  they  leave  with  con- 
fidence in  the  bands  of  this  Tribunal.  Were  the  British 
vessels  right  or  wrong?  If  the  United  States  Congress 
could  by  the  law  of  nations  legitimately  pass  this  Statute 
to  bind  foreign  vessels  upon  the  high  seas,  they  were  wrong 
in  refusing  to  obey;  but  if -Congress  could  not  legitimately 
bind  foreign  vessels,  their  seizure  was  unjustifiable,  and 
their  owners  must  be  compensated. 

But  there  is  another  aspect  of  the  question  to  which  (the 
legal  questions  having  been  decided  in  favour  of  Great 
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Britain)  the  attention  of  tlie  Arbitrators  must  be  called 
before  their  labours  are  complete:  the  question  whether 
any,  and,  if  so,  what  Sealing  Eegulations  it  may  be  neces- 
sary to  formulate. 

The  position  which  Her  Majesty's  Government  have  con- 
sistently maintained  on  the  subject  of  these  Eegulations  is 
clearly  set  forth  in  the  Introduction  to  the  Second  Part  of 
the  Counter-Case  presented  on  its  behalf.    It  suffices 

9  now,  in  the  briefest  manner  possible,  to  insist  on  that 
position. 

So  long  as  the  claim  of  the  United  States  to  impose 
Eegulations  on  pelagic  sealing  is  based  on  the  assertion  of 
a  legal  right,  that  claim  is  strenuously  opposed,  and  the 
right  as  strenuously  denied. 

But  when  the  question  is  put  on  the  lower  and  practical 
plane  of  common  benefit  to  all  the  nations  interested,  on 
the  recognition  of  the  right  of  the  pelagic  sealer  as  well  as  of 
that  of  the  island  sealer,  then  the  British  Government  will 
cordially  co-operate  in  giving  effect  to  such  measures  as 
may  be  found  necessary  for  the  preservation  of  the  fur- 
seals. 

On  this  basis  the  question  assumes  the  negation  of  the 
right  which  the  United  States  now  claim,  and  admits  the 
necessity  for  the  concurrence  of  Great  Britain.  Her  Maj- 
esty is,  and  always  has  been,  ready  to  concur  in  Kegula- 
tions just  and  equitable  in  the  interests  of  all  concerned; 
but  she  has  been  unable  to  join  in  the  consideration  of 
Eegulations  based  on  the  principle  that  the  United  States 
have  a  legal  right  to  the  protection  which  those  Eegula- 
tions are  intended  to  give. 

Should  any  regulations  be  the  outcome  of  this  Arbitra- 
tion, it  is  confidently  expected  by  Her  Majesty's  Govern- 
ment that  they  will  be  such  as  not  to  protect  only  the  United 
States  in  the  manner  which  their  present  contention  urges, 
but  to  protect  an  industry  in  which  all  the  nations  of  the 
world  have  an  interest. 

It  were  useless  to  make  Eegulations  which  should  bind 
only  citizens  and  subjects  of  the  United  States  and  Great 
Britain.  As  in  the  case  of  the  Jan  May  en  fisheries,  so  in 
the  case  of  the  Pacific  fisheries,  the  subjects  of  all  the 
nations  who  now  participate  in  them,  or  who  may  be  rea- 
sonably expected  to  do  so,  ought  to  be  equally  bound. 

Her  Majesty's  Government  cannot  leave  this  subject  with- 
out expressing  regret  and  disappointment  at  the  position 
apparently  assumed  by  the  United  States  on  the  question 
of  Eegulations.  It  is  discussed  by  the  United  States  as  if 
the  exclusion  of  all  the  other  nations  of  the  world  from  a 
share  in  the  fur-seal  industry  in  the  western  seas  were  to 
be  the  aim  and  purpose  of  such  Eegulations.  Her 

10  Majesty's  Government  absolutely  dissent  from  this 
view,   and  feel  confident    this  Tribunal  will    not 

approve  it.  If  the  existing  rights  of  nations  are  to  be 
abridged,  they  can  justly  be  abridged  only  in  the  interests 
of  all,  and  the  United  States  of  America  must  be  prepared 
to  do  their  part  by  the  adoption  of  Eegulations  and  im- 
proved methods  on  the  islands  to  preserve  the  fur-seals. 
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Finally,  the  broad  contentions  of  the  respective  Govern- 
iiH'iits.  slated  in  popular  language,  arc  these: 

1.  Tin'  Cnited  States  claim  dominion,  and  the  right  to 
legislate  against  foreigners,  in  two-thirds  of  that  part  of 
the  \\atnsOi  tin'  Pacific  Ocean  called  Behring  Sea. 

L'.  They  claim  a  right  of  property  in  wild  animals  which 
report  tor  a  certain  season  of  the  year  only  to  their  terri- 
tory, derive  no  sustenance  therefrom,  and,  during  the 
greater  part  of  the  year,  live  many  hundreds  of  miles  a  way 
from  that  territory  in  the  ocean. 

3.  They  claim  the  right  to  protect  that  alleged  right  of 
property  by  search,  seizure,  and  condemnation  of  the  ships 
of  other  nations. 

4.  Failing  the  establishment  of  the  right  of  propeity, 
they  claim  a  right  to  protect  the  fur-seals  in  the  ocean,  and 


to  apply,  in  assertion  of  that  right,  the  like  sanctions  of 
search,  seizure,  and  condemnation. 

5.  And  lastly,  tailing  these  assertions  of  right,  they  claim 
that  Kules  shall  be  framed  in  the  interests  of  the  United 
States  alone  which  shall  exclude  other  nations  from  the 
pursuit  of  fur-seals. 

On  the  other  hand,  Her  Majesty's  Government  claim— 

1.  Freedom  of  the  seas  for  the  benefit  of  all  the  world. 

2.  That  rights  of  property,  and  rights  in  relation  to  prop- 
erty, be  confined  within  the  limits  consecrated  by  practice, 
and  founded  on  general  expediency  in  the  interests  of 
mankind. 

3.  That,  apart  from  agreement,  no  nation  has  the  right  to 
seize  the  vessels  of  another  nation  on  the  high  seas  in  time 
of  peace  for  offences  against  property  excepting  piracy. 

4.  That  any  Regulations  to  be  established  should  have 
just  and  equitable  regard  to  all  interests  affected. 

In  support  of  the  views  of  Her  Majesty's  Govern- 
11        ment  thus  generally  stated,  the  following  Argument 
is  respectfully  submitted  for  the  consideration  of  this 
Tribunal  of  Arbitration. 


STATEMENT    OF    QUESTIONS    RAISED    IN    ARTICLE   VI   OF 
THE   ARBITRATION   TREATY. 


Article  VI.  (1.)  What  exclusive  jurisdiction  in  Behring 
Sea,  and  what  exclusive  rights  in  the  sea  fisheries  therein, 
did  Kussia  assert  and  exercise  prior  and  up  to  1867? 

(2.)  How  far  did  Great  Britain  recognize  and  concede 
"  these  claims  of  jurisdiction  as  to  the  seal  fisheries"? 

(3.)  Was  Behring  Sea  included  in  " Pacific  Ocean"  in 
the  Treaty  of  1825? 

What  rights,  if  any,  in  Behring  Sea  did  Eussia  hold  and 
exclusively  exercise  after  this  Treaty? 

(4.)  Did  not  all  Russia's  right:  (a)  to  jurisdiction,  (b)  as 
to  the  seal  fisheries  in  Behring  Sea,  east  of  the  water 
boundary,  pass  to  the  United  States  unimpaired  under  the 
Treaty  of  1867? 

(5.)  Has  the  United  States  any,  and,  if  so,  what,  right 
(a)  of  protection  (6)  or  property  in  the  seals  frequenting 
the  islands  of  the  United  States  in  Behring  Sea  when  they 
are  found  outside  the  ordinary  3-mile  limit? 
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The  points  raised  by  these  questions  are  met  by  Great 
Britain  in  this  written  argument  by  establishing  the  fol- 
lowing principal  propositions : 

PROPOSITIONS  MAINTAINED  IN  PART  I  OF  THE  ARGUMENT 
OF  GREAT  BRITAIN. 

1.  That  the  size  and  geographical  conditions  of  Behring 
Sea  are  such  that  no  nation  has  a  right  to  close  the  sea 
against  the  navigation  of  the  ships  of  other  nations;  nor 
to  claim  or  assert  territorial  dominion  over  the  sea;  nor  to 
claim  or  assert  the  right  of  jurisdiction,  nor  to  exercise 
jurisdiction,  over  the  sea  beyond  the  3  miles  of  territorial 
waters,  as  recognized  by  international  law. 

2.  That  Behring  Sea  is  the  high  sea,  and  forms  part  of 
the  Pacific  Ocean;  and  that  no  nation  has  a  right  to  claim, 
assert,  or  exercise  jurisdiction  on  the  sea  in  any  other 
cases  than  those  recognized  by  international  law. 

3.  That,  in  1821  only,  and  at  no  other  time,  Eussia 
12  asserted  a  jurisdiction  over  so  much  of  Behring  Sea 
as  was  included  in  a  belt  of  100  Italian  miles  from 
the  shores  of  her  territories : 

That  she  never  exercised  such  jurisdiction,  but,  on  the 
protest  of  the  United  States  and  Great  Britain,  immediately 
withdrew  her  assertion  of  it,  and  limited  her  claim  to  the 
3  miles  of  territorial  waters  recognized  by  international 
law: 

That  Eussia  did  not  at  any  time  assert  or  exercise  jurisdic- 
tion over  the  whole  of  Behring  Sea,  nor  claim  to  close  that 
sea,  nor  did  she  at  any  time  assert  or  exercise  the  rights  of 
territorial  dominion  over  any  part  of  such  sea. 

4.  That  the  withdrawal  of  the  claim  to  100-mile  juris- 
diction was  confirmed  by  both  the  Treaties  which  Kussia 
entered  into  (1)  with  the  United  States  in  1824,  and  (2)  with 
Great  Britain  in  1825. 

5.  That  the  United  States  acquired 'from  Eussia,  under 
the  Treaty  of  1867,  110  rights  beyond  the  sovereignty  of 
the  ceded  territories  (which  did  not  include  any  part  of 
Behring  Sea)  and  the  right  of  jurisdiction  over  the  3  miles 
of  territorial  waters  as  recognized  by  international  law; 
and  that  the  United  States  have  no  right,  in  virtue  of  their 
possessions  on  the  shores  and  the  islands  of  Behring  Sea, 
to  any  dominion  over  that  sea,  or  to  any  jurisdiction  in  its 
waters,  other  than  that  recognized  by  international  law  in 
the  3  miles  of  territorial  waters. 

6.  That  it  was  beyond  the  right  of  the  United  States  to 
make  laws  under  which  British  vessels  could  be  con- 
demned by  the  United  States  Courts,  or  under  which  the 
United  States  cruizers  could  interfere  with  British  vessels 
engaged  in  pelagic  sealing  in  Behring  Sea,  and  that  such 
laws  were  legitimately  disregarded  by  British  subjects. 

VARYING  CHARACTER    OF  UNITED    STATES   CONTENTION. 

In  view  of  the  great  complexity  and  varying  nature  of 
the  United  States  contention,  the  following  brief  survey 
of  the  manner  in  which  their  case  has  been  presented  is 
submitted, 
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This  is  the  more  essential,  as  the  United  States  diplo- 
matic, correspondence, and  other  documents  in  which  the 
United  States  claim  IB  advocated,  do  not  keep  the  points 
clear,  hut  move  imperceptibly  from  one  standpoint  to 

another. 
13  The  points  to  which  the  argument  of  the  United 

States  is  directed  are  these: 

1.  That  Kussia  claimed  and  exercised  the  jurisdiction  in 
Behring  Sea  now  asserted,  and  ceded  it  to  the  United  St ; 
and  that,  therefore,  the  United  States  are  entitled  to  exer- 
cise it  in  virtue  of  the  Treaty  of  Cession  of  1867. 

2.  That  the  United  States  have  the  like  jurisdiction  over 
Behring  Sea  in  virtue  of  their  own  possessions,  and  in  their 
own  right  of  dominion. 

3.  That  the  United  States  have  jurisdiction  over  the  east- 
ern portion  of  Behring  Sea  as  part  of  their  territorial  waters. 

4.  That  the  United  States  have  jurisdiction  for  the  pro- 
tection of  the  fur-seal  in  virtue  of  an  alleged  right  of  nations 
to  exercise  similar  jurisdiction  on  the  high  sea,  apart  from 
any  dominion  or  special  jurisdiction  over  Behring  Sea. 

5.  That  the  United  States  have  a  property  in  the  seals 
on  account  of  their  breeding  and  temporary  residence  on 
the  Pribyloffs,  and  a  right  to  follow  such  seals  and  protect 
them  in  the  high  sea,  apart  from  any  dominion  or  special 
jurisdiction. 

6.  That  the  United  States  have  such  right  of  protection 
apart  from  any  right  of  property. 

• 


Of  these  six  claims,  it  is  submitted  that  the  last  three, 
so  far  as  they  assert  a  jurisdiction  extending  beyond  Beh- 
ring Sea,  or  the  eastern  portion  thereof,  are  not  included 
in  the  reference  to  this  Tribunal  made  by  the  Treaty  of 
Arbitration. 


DIVISION  OF  ARGUMENT. 


The  following  Argument  is  thus  divided: 

In  Part  I  the  grounds  are  set  forth  on  which  Great  Britain 
claims  that  all  the  questions  arising  under  the  first  four 
questions  propounded  in  the  Vlth  Article  of  the  Treaty  of 
Arbitration  should  be  decided  in  favour  of  Great  Britain. 

In  Part  II  the  United  States  claim  of  right  of  protection 
or  property  in  fur-seals  is  considered,  and  the  grounds  are 
set  forth  on  which  Great  Britain  claims  that  the  fifth  ques- 
tion propounded  should  be  decided  in  her  favour. 
14  In  Part  III  the  question  of  regulations  is  dis- 

cussed ;  and 

In  Part  IV  the  claims  of  Great  Britain  and  of  the  United 
States  respectively  for  damages  are  considered. 


ARGUMENT.-PART  I. 


Argument  addressed  to  the  first  four  Questions  for  Decision 
under  Article  VI  of  the  Treaty  of  Arbitration. 


NATURE,  EXTENT,  AND  GEOGRAPHICAL  POSITION  OF 
BEHRING  SEA. 

Behring  Sea  is"  the  northernmost  part  of  the  Pacific  _  united  states 

Case,  p.  12. 

Ocean. 

It  washes  the  north-western  parts  of  the  coasts  of  Amer- 
ica and  the  north-eastern  part  of  Asia. 

The  Pacific  and  Arctic  Oceans  are  connected  by  Behring 
Strait,  48  miles  in  width.* 

From  east  to  west,  Behring  Sea  has  an  extreme  width  of 
1,200  miles;  from  north  to  south,  it  extends  over  about  14 
degrees  of  latitude,  or  more  than  800  miles. 

The  area  of  Behring  Sea  is  stated  in  the  United  States    rbid.,p.n. 
Case  to  be  873,128  square  statute  miles. 

The  Aleutian  and  Commander  Islands  are  recognized  as 
marking  the  southern  limits  of  Behring  Sea.  Between  the 
Aleutian  and  Commander  Islands,  and  between  the  latter 
and  the  Kamtschatkan  coast,  are  stretches  of  open  sea  190 
and  95  miles  wide  respectively.  The  western  part  of  the 
Aleutian  chain  forms  a  widely  scattered  archipelago,  with 
three  open  sea  stretches  of  50  miles  or  more  in  width  each, 
and  many  navigable  channels  and  passes  through  all  parts 
of  this  group.  So  large  are  the  spaces  of  sea  as  compared 
with  the  lengths  of  the  islands,  that  from  the  western  end 
of  the  Fox  Islands  to  the  coast  of  Asia,  a  distance  of  some 
1,000  geographical  miles,  there  are  about  660  miles  of  sea, 
being  nearly  two-thirds  of  the  entire  distance. 

The  free  navigation  of  the  Pacific  northward  to  the  Arc- 
tic Ocean  is,  in  fact,  in  no  sense  interfered  with  by  the 
intervening  islands,  but  is,  and  always  has  been,  exercised 
by  all  nations  through  and  over  all  parts  of  Behring  Sea 
and  through  Behring  Strait. 

15          NO  NATION  CAN  CLOSE  BEHRING  SEA  5  NOR  CLAIM 
DOMINION  OVER  IT. 

The  geographical  conditions  of  Behring  Sea,  its  enor- 
mous size,  the  wide  open  navigable  passes  through  and  to 
the  west  of  the  Aleutians,  together  with  the  great  width 
of  the  northern  opening  through  Behring  Strait,  renders 

Geographical  miles  in  all  cases,  unless  otherwise  stated. 

15 
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it  impossible  for  any  nation  practically  to  close  the 
iiiiiiinst  the  ships  of  other  nations. 

It  is  not  a  land-locked  sea,  or  a  sea  so  surrounded  by  land 
as  to  entitle  nations  to  whom  the  adjacent  territories  belong 
to  assert  a  territorial  dominion  over  it,  but  is  in  every  sense 
oi  (lie  term  the  high  sea. 


PRIBYLOFF   ISLANDS. 


The  Pribyloff  Islands,  upon  which  are  the  principal 
breeding  resorts  or  " rookeries"  of  the  fur-seal  in  the  east- 
ern part  of  the  North  Pacific,  are  situated  in  Behring  ^ 
and  consist  of  four  small  islands.  Two  of  them  only — St. 
Paul  and  St.  George — are  at  present  resorted  to  by  the 
seals  for  breeding  purposes.  These  two  islands  are  40 
miles  apart. 

The  Pribyloff  group  is  situated  180  miles  to  the  north  of 
Unalaska  Island  in  the  Aleutians,  and  nearly  300  miles  to 
the  west  of  the  mainland  of  Alaska,  these  being  the  nearest 
island  and  mainland. 

WATERS  BETWEEN  THESE  ISLANDS  AND  THE  MAINLAND 
CANNOT  BE  UNITED  STATES  TERRITORY,  NOR  WITHIN 
THEIR  TERRITORIAL  WATERS. 

The  position  of  the  Pribyloff  group  of  islands  in  the  open 
sea  is  therefore  such  that  no  claim  could  legitimately  be 
made  by  the  nation  owning  Alaska  or  the  Aleutians  to 
include  the  intervening  sea  within  its  territory,  and  no 
justification  can  be  found  for  any  attempt  to  extend  the 
territorial  waters  washing  their  coasts,  respectively,  beyond 
the  3  miles  recognized  by  international  law,  or  to  treat 
them  as  embayed  waters. 

In  the  absence  of  Treaty,  or  of  some  claim  based  on 
acquiescence,  the  right  of  exclusive  fishing  on  the  high  sea 
conceded  to  any  country  by  international  law  is  limited  to 
the  3  miles  of  territorial  waters. 


BRITISH  VESSELS  WRONGFULLY  SEIZED. 


•  the 


On  general  principles  of  international  law,  therefore, 
places  where  the  British  vessels  were  seized  by  the  United 
States  were  not  within  the  territorial  waters  of  the  United 
States,  but  on  the  high  sea. 

ALLEGED  CLAIMS  OF  RUSSIA. 

It  is  contended  by  the  United  States  that  Russia  asserted 
and  exercised  jurisdiction  over  Behring  Sea  not  con- 
16        sistent  with  the  foregoing  principles,  and  that,  either 
by  express  consent  of  other  nations  or  by  acquies- 
cence, Russia  asserted  this  jurisdiction  effectively. 
The  important  periods  for  consideration  are  as  follows: 
Prior  to  1799, 
1799  to  1821, 
1821  to  1825, 
1825  to  1867, 
1867  and  subsequently. 


:>ws: 
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Prior  to  1799. 
BEHRING  SEA  OPEN  TO  ALL  NATIONS. 

Behring  Sea  was  one  of  the  vast  partially  explored  seas 
open  to  tbe  world. 

It  had  begun  to  be  navigated  by  all  nations,  and  the  p.f  Jitish    Case> 
right  to  a  highway  through  the  sea  at  all  its  openings  had 
been  exercised  and  established 5  the  rights  of  fishing  and 
trading  were  also  exercised. 

Its  eastern  shores  and  islands,  though  not  fully  explored 
or  known,  were  being  explored  by  Great  Britain,  the  United 
States,  France,  and  Eussia. 

Russian  UMse  of  1799. 

CHARACTER   OF   THE  FIRST  UKASE. 

This  Ukase  deals  with  the  coast  of  America  and  the    British  coun- 
islands,  giving  commercial  privileges  to  the  Eussian-Ameri-  ter-Case'  P-  n- 
can  Company. 

The  territory  was  claimed  by  right  of  discovery;  aright 
which  neither  Great  Britain  nor  the  United  States  admitted 
in  negotiations. 

The  Ukase  is  purely  territorial;  it  does  not  claim  juris- 
diction over  the  sea,  or  profess  to  aifect  foreigners.  The 
territories  were,  and  were  treated  as,  colonies  separated 
from  the  Russian  Empire  by  the  high  seas.  The  Charter  to  _  united  states 

~  "        ,  . ,         ,  ,.       ,  ..Case,  Appendix, 

the  Company  01  1844  expressly  uses  the  term  "colonies 77  vol. i,  p. so. 
for  the  territories  in  America;    but  for  Okhotsk  on  the 
Siberian  mainland  the  term  used  is  "  province.77 

No  Russian  legislation  for  Behring  Sea  exists;  it  is  not 
alleged,  nor  could  it  be  proved,  that  foreigners  in  Behring 
Sea  were  affected  by  Russian  Laws  in  general,  or  by  the 
Ukase  in  particular. 

Eussia  did  not  claim,  nor  does  the  Ukase  pretend,  to 
make  Behring  Sea  mare  clausum. 

The  Ukase  of  1799  therefore  leaves  the  question  of 

17        dominion  or  jurisdiction  over  Behring  Sea  untouched. 

The  highway  to  the  Arctic  Ocean  was  recognized,  and 

was  afterwards  used;  also  fishing  rights  as  on  the  high  sea. 

1799  to  1821. 
RIGHTS  OF  THE  HIGH  SEA  CONTINUED  TO  BE  EXERCISED. 

Eights  of  free  navigation  continued  to  be  exercised  unre- 
strained by  Eussia. 

Eussia  continued  only  to  enforce  her  territorial  Ukase. 

Behring  Sea  was  soon  frequented  by  foreigners  coinpet-  p.  3"  1S 
ing  with  the  Company  in  navigation,  exploration,  and  trade. 
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Russian  Ukase  of  1821. 

CHARACTER   OP  THE   SECOND   UKASE. 


iwa-.  ^pp«»-     Russia  did  not  shut  Behring  Sea,  nor  claim  it,  or  any  part 

i.'V°ibU.,Partof  it,  as  territory;  she  only  claimed  by  this  Ukase  exdu- 

11  No-1-  si\c   sovereignty  on  territory  in  America  from   Brhring 

Si  raits  as  far  south  as  51°  N.,  together  with  exclusive  juris- 

diction 100  miles  from  the  coast. 

united  states     The  claim  was  of  territory  on  land,  and  jurisdiction  to 
K*  restrain  trade  along  all  the  coasts  of  that  territory. 

The  United  States  claim  to  territory  and  dominion  in 
the  Behring  Sea  east  of  the  line  of  demarcation  depends 
entirely  on  the  cession  of  1867  by  Russia. 

If  Russia  had  not  territory  and  dominion  in  Behring  Sea, 
she  could  not  cede  it  to  the  United  States. 


1821  to  1825. 

NOTIFICATION  OF  UKASE. 


This  Ukase  of  1821  was  notified  to  Great  Britain  and  the 
United  States. 

states     The  Rules  annexed  to  it,  and  the  Charter  issued  at  the 
same  time?  aPPlie(l  to  Russian  subjects  and  to  foreigners. 

PROTESTS  OF   GREAT  BRITAIN  AND  UNITED  STATES. 

British  Case      A  protest  was  at  once  entered  by  both  Governments,  the 
Appem          n  British  protest  being  directed  both  to  the  claim  of  exclu- 
Appeiid?x  voMi'  s*ve  sovereignty  over  the  territories,  and  of  exclusive  rights 
part  ii, NO. 2.' "' within  the  maritime  limits  specified.    The  United  States 
protest  was  directed  in  the  same  way  to  every  part  of  the 
claim:  to  the  claim  to  the  territories  sonth  and  east  of 
Behring  Straits;  to  the  extension  of  the  southern  limit 
from  55°  north  to  51°  north 5  and  to  the  extension  of  mari- 
time jurisdiction. 

British  case,  Both  protests  were  at  first  met  by  explanations  of 

dix,'voi!  n,p£art!8        the  reasons  for  the  Ukase:  by  statements  that  the 
i,  PP.  3  and  24.  Powers  were  expressly  to  understand  that  the  en- 

trance to  and  navigation  of  Behring  Sea  had  not  been 
affected  except  within  the  100  miles  limit,  but  that  this 
limit  was  insisted  on  for  the  protection  of  Russian  com- 
merce. 

British  case.  After  these  protests,  Russia  issued  instructions  to  her 
cruizers  practically  suspending  the  effect  of  the  Ukase  in 
so  far  as  the  claim  to  maritime  jurisdiction  was  concerned. 

WITHDRAWAL    BY  RUSSIA  OF   HER   CLAIM   TO    MARITIME 
JURISDICTION. 

This  withdrawal  was  notified  to  Great  Britain,  and  a  sug- 
gestion made  that  the  delimitation  of  boundaries  should  be 
matter  of  negotiation. 

It  was  notified  also  to  the  United  States,  and  communi- 
cated by  botli  Towers  to  their  respective  Representatives, 
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The  United  States  also  informed  the  British  Minister  to 
the  United  States  of  the  same  fact,  and  this  withdrawal  Adams.) 
was  made  the  basis  of  communications  to  the  Russian  Kep- 
resentatives  during  the  negotiations,  and  was  never  denied. 
It  was  communicated  with  the  consent  of  the  Russian  Am-    British   Case, 
bassador  in  somewhat  guarded  language  to  British  ship-  £p4p6e.ndlx'voLii' 
owners. 

Eussia  never  withdrew  or  qualified  the  abandonment  of 
the  100-mile  jurisdiction  claim,  and  on  this  basis  the  nego- 
tiation of  the  Treaties  proceeded. 

The  abandonment,  demanded  both  by  Great  Britain  and 
the  United  States,  was  not  of  any  specific  part  of  her  claim 
to  jurisdiction,  nor  were  certain  coasts  specified  along  which 
this  jurisdiction  should  not  be  exercised,  but  she  abandoned 
the  whole  claim  to  jurisdiction  along  the  whole  of  the  coasts 
of  the  territories  she  claimed,  and  never  again  revived  or 
attempted  to  exercise  it  on  any  part  of  the  coasts. 

The  action  of  the  "  Apollon"  in  the  case  of  the  "Pearl"  p.  73. 
was  disavowed  by  the  Eussian  Government. 

The  United  States  Treaty  of  1824. 

The  United  States  having  objected  to  the  claim  of  terri- 

tory by  Eussia  south  and  east  of  Behring  Straits,  as  far 

south  as  51°,  and  also  to  the  claim  of  maritime  jurisdiction 

along  the  shores  of  that  territory;  further,  Eussia  having 

agreed  to  withdraw  that  claim  of  maritime  jurisdiction  ;  the 

Treaty  was  entered  into  to  carry  out  the  arrange- 

19        ments  which  had  been  come  to.    It  is  therefore  obvi- 

ous that  the  words  of  Article  I,  u  any  part  of  the 

Pacific  Ocean,"  include  Behring  Sea. 

The  fact  that  the  United  States  also  contested  the  exten- 
sion of  the  southern  boundary  does  not  affect  this  position. 

There  was  nothing  unusual  in  using  the  term  "Pacific"  2  - 

to  include  Behring  Sea;  it  was  commonly  so  used  in  de-pp<  '7  '  ' 
spatches,  by  writers,  and  by  geographers  at  that  time,  and 
is  now;  it  is  used  in  this  sense  by  all  the  jurists  who  have 
dealt  with  the  Treaties,  and  by  Greenhow,  a  prominent 
official  of  the  United  States  Government,  in  official  pub- 
lications. 

It  was  necessarily  used  in  the  Treaty  in  this  sense,  because 
the  abandoned  claim  to  restrict  freedom  of  navigation  and 
fishing  applied  to  several  parts  of  the  Pacific  Ocean,  viz., 
Behring  Sea,  the  Sea  of  Okhotsk,  and  that  part  of  the  Pacific 
which  lies  south  and  east  of  the  Alaskan  territory. 

The  argument  that  it  applied  only  to  the  Pacific  Ocean 
south  and  east  of  the  Alaskan  territory,  and  not  to  Beh- 
ring Sea,  is  disproved  by  the  fact  that  the  100  miles  claim 
of  jurisdiction  extended  both  to  the  north  and  to  the  south 
of  the  Aleutians.  Its  withdrawal,  therefore,  could  not  have 
been  confined  to  the  south,  to  the  exclusion  of  the  north, 
unless  it  had  been  expressly  so  stated. 

Other  provisions  of  the  Treaty  (e.  #.,  Article  II,  forbid- 
ding resort  to  any  point  where  there  was  a  Eussian  estab- 
lishment) manifestly  applied  to  the  whole  territory  claimed 
by  the  Ukase, 
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The  British  Treaty  of  1825. 

Itis  submitted  that  t  he  Treatiesoi'  ISLM  and  isi>r>  declared 
and  rrro-iii/.cd  I  he  rights  of  1  he  United  States  and  (ireat 
l.ritahi  to  navigate  and  lisli  in  nil  parts  of  the  non-terri- 
torial \vatersn\rr  \vlii<-li  the  Ukase  purported  to  extend: 
t  hat  t  lie  body  of  water  known  as  Behring  Sea  was  included 
in  the  phrase  ••  1  »a cific  Ocean  "  as  used  in  the  Treaty  of 
1SL'.");  and  that,  the  limited  meanings  placed  on  the  term 
*•  north-west  coast"  or  "north-west  coast  of  America  "  in 
the  United  States  Case  are  incorrect. 

Throughout  the  negotiations  which  preceded  the  Trea- 
ties, the  words  "north-west  coast"  were  used  to  include 
not  less  than  the  whole  of  the  North  American  coast 
20        from  Behring  Straits  to  51°  north.     If  it  had  been 
intended  to  limit  this  general  term  to  a  certain  por- 
tion of  the  coast,  explicit  language  would  have  been  used. 

One  contention  of  the  United  States,  in  effect,  limits  the 
"north-west  coast n  to  the  lisiere  defined  in  the  11  lid 
Article  of  the  Treaty  of  1825. 

While  on  the  one  hand  Article  VI  of  the  Treaty  was 
confined  to  the  lisiere  indiquee,  on  the  other  hand,  the  recip- 
rocal liberty  of  access  and  commerce  with  each  other's 
territories  secured  by  Article  VII  was  clearly  not  con- 
fined to  the  lisiere',  the  main  proposals  made  with  regard 
to  this  related  to  its  possession  by  Russia.  The  other  pro- 
posals, including  that  as  to  reciprocal  liberty  of  access, 
related  to  the  whole  of  the  north-west  coast.  In  the  words 
of  Mr.  Canning,  writing  in  1824,  the  object  was  to  secure 
reciprocal  access  to  the  territories  of  the  respective  Powers. 
British  coun  This  was  effected  by  adopting,  as  Article  VII  of  the 
tor-case,  P.  49.  British  Treaty,  Article  IV  of  the  United  States  Treaty, 
which  gave  to  Eussia  and  the  United  States  a  reciprocal 
right  of  frequenting  for  ten  years  the  interior  seas  on  the 
coast  mentioned  in  Article  III  of  that  Treaty.  This  coast 
was  clearly  the  whole  of  the  north-west  coast  from  Behr- 
ring  Strait  southwards  to  about  54°  40',  Russia  agreeing 
not  to  form  any  establishment  south  of  54°  40',  and  the 
United  States  agreeing  not  to  form  any  to  the  north  of  that 
latitude. 

It  is  submitted,  therefore,  that  Behring  Sea  is  clearly 
included  in  the  term  "  Pacific  Ocean  n  in  the  Treaty  of 
1825. 

ANALYSIS  OF  THE  TREATY. 

Article  III  of  the  Treaty  of  1825  traces  the  line  of 
demarcation  between  the  two  Powers  on  the  coast  of  the 
continent  and  the  islands  of  North-western  America. 

Article  IV  defines  the  Eastern  boundary  of  the  lisiere 
which  was  to  belong  to  Eussia. 

Article  V  emphasizes  the  possession  of  the  lisiere  by 
Eussia  by  reiterating  that  the  reciprocal  prohibition  against 
forming  establishments  in  the  possessions  of  the  two  parties 
respectively  applied  in  the  case  of  the  Eussian  possessions 
both  to  the  coast  and  to  the  lisiere  comprised  within  those, 
possessions, 
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Article  YI  dealt  only  with  the  lisierc,  granting  to  Great 
Britain  a  perpetual  right  of  navigation  of  all  the  rivers 
flowing  to  the  Pacific  across  the  line  of  demarcation  of  the 

lisiere  indicated  in  Article  III. 

21  Article  VII,  on  the  other  hand,  dealt  with  the  coast 

of  the  continent  mentioned  in  Article  III:  it  gave 
to  the  two  parties  a  reciprocal  right  of  visit  to  all  the  inland 
waters,  harbours,  &c.,  on  this  coast:  it  applied,  therefore, 
to  the  coast  of  the  whole  of  the  Russian  possessions,  as 
well  as  to  the  whole  of  the  coast  of  the  British  possessions. 

If  the  right  of  access  under  Article  VII  were  limited  to 
the  coast  of  the  lisiere,  the  reciprocal  character  of  the 
Article  would  be  destroyed. 

The  text  of  the  Treaty  clearly  shows,  therefore,  that  the 
expression  "  north-west  coast "  included  the  whole  of  the 
coast  on  the  north-west  of  the  American  continent;  and 
that  the  term  "Pacific  Ocean"  included  all  the  waters 
washing  the  north-west  coast,  including  Behring  Sea. 

This  argument  is  supported  by  the  fact  that  in  the  Trea-    British  Conn 
ties  of  1841, 1843,  and  1859,  concluded  by  Russia  with  Great        ise>  p>  5 
Britain  and  other  Powers  (and  which  are  examined  in  the 
British  Counter-Case,  pp.  51-52),  the  term  u  North-west 
coast  of  America"  is  used  in  a  manner  showing  conclusively 
that  it  included  the  coast  of  Behring  Sea. 

The  Treaty  of  1859  did  not  expire  till  1869,  i.  e.,  after  the 
cession  of  Alaska  to  the  United  Stales. 

The  notice  issued  by  the  United  States  in  1845  at  the 
request  of  Kussia  warns  the  United  States  citizens  against 
infringing  the  Treaty  of  1824  by  " resorting  to  any  point 
upon  the  Russian- American  coast  where  there  is  a  Russian 
establishment."  This  notice  clearly  applied  to  all  the  coast 
of  Behriug  Sea. 

The  Cession  of  Alaska  to  United  States  in  1867. 

The  whole  of  the  Russian  territories  on  the  north-west 
coast  of  America,  together  with  the  islands,  were  ceded  by 
Russia  to  the  United  States  Treaty  of  1867. 

UNITED   STATES   STATUTES,  &C.,  DEALING  WITH  ALASKA. 

It  is  submitted  that  the  United  States  official  Acts  and 
Statutes  dealing  with  Alaska  Territory  next  mentioned, 
whatever  their  construction,  have  no  force  or  validity  against 
foreigners,  and  therefore  afford  no  support  to  the  position 
assumed  by  the  United  States.  They  are  as  follows : 

The  Act  of  July  1868,  section  1,  extending  the  laws    united  states 
22        of  the  United  States  relating  to  customs,  commerce,  Case' p' 78- 

and  navigation  over  all  the  mainland,  islands,  and 
waters  of  the  territory  ceded  to  the  United  States  by  Russia. 

Section  1956,  Revised  Statutes,  Chapter  3,  title  23,  pro-  ibid.,  Appen- 
hibiting  the  killing  of  fur-seals  and  other  animals  within  dix> v°i-  ^P-  96- 
the  limit  of  Alaska  Territory,  or  in  the  waters  thereof. 

uAn  Act  to  provide  for  the  protection  of  the  Salmon    Ibid->  p-99- 
Fisheries  of  Alaska,  1889,"  section  3,  declaring  that  Sec- 
tion 1956,  above,  shall  "  include  and  apply  to  all  the  domin- 
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ion  of  the  United  States  in  the  waters  of  the  Behring  Sea;' 
and  that  the  Proclamation  of  the   President,  warning  all 
persons  from  entering  such  waters  lor  the  purpose  of  violat- 
ing the  Statutes,  shall  In-  published  at  each  United  Stat 
port  of  entry  "on  the  Pacific  coast." 

ibid.,  p.  112.  A  Proclamation  of  the  United  States  President  in  1881 
(and  also  in  1890,  1891,  and  1892),  warning  all  perxms 
entering  the  waters  of  Behring  Sea,  within  the  dominion 
of  the  United  States,  for  the  purpose  of  violating  Seetioi 
l  !>."><>,  jind  Authorizing  seizure  of  vessels. 

It  is  submitted  that  the  application  of  these  Stat  utes  am 
official  Acts  to  foreigners  is  not  warranted  by  the  Treaty 
of  Cession  of  1807,  and  cannot  be  supported  by  any  prin- 
ciple of  law. 

TREATY  OF  CESSION,  1867. 

United  states     The  Treaty  of  Cession  contained  the  following  provisions : 

Case,  Appendix, 

'*'•'•*  ARTICLE  I. 

[United  States  translation  and  construction  of  the  Treaty  incorrect.] 

"  Sa  Majest6  1'Empereur  de  Toutes  les  Hussies  s'eugage    .     . 
a  c6der  anx  fitats-Unis     .     .     .     .     tout  le  territoire  avec  droit  de 
souverainetd  actuellement  poss£d6  par  Sa  Majestd  sur  le  Continent 
d'Amdrique  ainsi  que  les  lies  contiguils,  le  dit  territoire  6tant  oompris 
dans  les  limites  gdographiques  ci-dessons  indiqnees     .     .     .     . 

A  line  running  through  Behring  Straits,  and  thence  to  the  south- 
west to  a  point  between  Attu  and  Commander  Islands,  is  drawn  as  "la 
limite  occidentals  des  territoires  code's,  de  maniere  a  enclaver  dans  le 
territoire  ce"de",  toutes  les  lies  Almontes  situdes  a  Test  de  ce  meridim.'' 

The  eastern  boundary  was  the  line  of  demarcation  traced  by  the 
Treaty  of  1825. 
23  ARTICLE  II. 

The  right  of  property  in  all  the  vacant  lands  and  public  places,  &c., 
is  included  "  dans  le  territoire  ce"deV' 

ARTICLE  VI. 

"  ....    La  cession  du  territoire  avec  droit  de  souvcrai 
faite  par  cette  Convention,  est  de"clare"e  libre;     ....     et  la  ces- 
sion ainsi  faite  transfere  tous  les  droits,  franchises,  et  privileges 
appartenant  actuellement  a  la  Russie  dans  le  dit  territorie  et  ses 
dependances." 

United  states     These  articles  are  thus  rendered  into  English  in  the 
voari:PA£peiuhx'  United  States  Case: 

British  Case, 
Appendix,  vol.  ii, 
Part  III,  No.  3.  ARTICLE  I. 

"  His  Majesty  the  Emperor  of  All  the  Russias  agrees  to  cede  to  the 
United  States,  ....  all  the  territory  and  dominion  now  pos- 
sessed by  His  said  Majesty  on  the  Continent  of  America  and  in  the 
adjacent  islands,  the  same  being  contained  within  the  geographical 
limits  herein  set  forth  .  .  .  . " 

A  line  running  through  the  Behring  Strait,  and  thence  to  the  south- 
west to  a  point  between  Attu  and  Commander  Islands,  is  drawn  as 
"  the  western  limit  within  which  the  territories  and  dominion  con- 
veyed are  contained  so  as  to  include  in  the  territory  conveyed  the 
whole  of  the  Aleutian  Islands  east  of  that  meridian." 

ARTICLE  II. 

The  right  of  property  in  all  the  vacant  lands  and  public  places,  &c., 
is  included  "in  the  cession  of  territory  and  dominion." 
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ARTICLE  VI. 

.  The  cession  of  territory  and  dominion  herein  made  is 
hereby  declared  to  be  free,  ....  and  the  cession  hereby  made 
conveys  all  the  rights,  franchises,  and  privileges  now  belonging  to 
Russia  in  the  said  territory  or  dominion,  and  appurtenances  thereto." 

In  this  translation  the  expression  (twice  used)  "Le  terri- 
toire  avec  droit  de  souverainete"  is  translated  "the  terri- 
tory and  dominion." 

24  The  accurate  translation  is,  "The  territory,  to- 

gether with  the  right  of  sovereignty." 

It  expresses  not  merely  a  grant  of  territory,  but  also  of 
the  sovereign  rights  over  such  territory.  It  says  nothing 
of  sovereign  rights  or  dominion  over  the  sea.  The  west- 
ern boundary-line  is  drawn  not  to  include  as  territory  or 
dominion  the  waters  to  the  east  of  it,  but  to  show  that  the 
islands  and  territory  to  the  east  of  it  pass  to  the  United 
States  by  the  cession. 

In  this  translation  also  the  expression  "  territoires  c6des" 
is  translated  "the  territories  and  dominion  ceded." 

Such  translation  is^only  permissible  as  a  free  rendering 
of  the  French,  and  as  incorporating  the  same  dominion  or 
sovereignty  which  is  alluded  to  in  Article  I,  i.  e.,  sover- 
eignty over  the  ceded  territories. 

In  the  Vlth  Article  the  expression  "le  dit  territoire  et  ses 
dependances"  is  translated  "the  said  territory  or  dominion 
and  appurtenances  thereto." 

The  accurrate  translation  is,  "The  said  territory  and  its 
dependencies." 

UNITED   STATES  ARGUMENT   AND   JUDGMENTS  BASED   ON 
SUCH  ERRONEOUS  TRANSLATION  AND   CONSTRUCTION. 

On  these  mistranslations  of  the  Treaty  of  Cession,  are 
founded  the  United  States  argument  and  certain  judicial 
decisions,  to  the  effect  that  the  waters  referred  to  in  the 
Statutes  were  included  in  the  dominion  ceded  by  Russia, 
and  include  all  Behring  Sea  to  the  east  of  the  boundary- 
line. 

Further,  the  inference  drawn  by  the  United  States,  and 
submitted  to  the  Arbitration  Tribunal,  is  that  up  to  the 
time  of  the  cession  Eussia  continued  to  claim  dominion  over 
Behring  Sea,  relinquishing  part  of  it  to  the  United  States; 
that  this  dominion  so  claimed  forty  years  after  the  Treaties 
of  1824-25  is  evidence  of  British  acquiescence  in  such 
claim;  and  that  therefore  the  United  States  are  entitled  to 
have  Question  3,  and  all  other  questions  depending  on 
it,  answered  in  favour  of  the  United  States. 

A  reference  to  the  language  of  the  Treaty  of  1867  shows 
that  both  arguments  and  inference  are  unfounded. 

There  is  nothing  to  warrant  any  larger  meaning  being 
given  to  "  waters  thereof"  than  the  usual  meaning,  i.  e.,  3 
miles  of  territorial  waters. 

Drawing  an  imaginary  boundary-line  through  the  high 
sea  for  the  purpose  of  delimitation  of  territories  on  either 
side  of  it  does  not  warrant  the  inference  that  dominion 


24  ARGUMENT    OF    GREAT    BRITAIN. 

over  the  lii-li  sea  <m  cither  side  is  claimed.     Sue 
25         definition  <>!'  ;»  boundary  line  is  the  only  one  possible 
where  the  cession  is  of  many  islands  and  rocks,  many 
of  which  are  not   named  or  surveyed,  and  some  of  which 
are  even  perhaps  unknown. 

The  cession  was  of  all  territories  within  the  boundary- 
line,  and  the  Treaty  so  expressed  it. 

An  example  of  the  use  of  water  boundary-lines  for  this 
purpose  is  furnished  by  the  United  Kingdom  Statute  defin- 
ing the  limits  of  New  Zealand,  which  plainly  refers  only  to 
stntos  territories  and  islands  within  those  limits.  Yet  the  I  nit  ed 
States,  for  consistency,  assert,  contrary  to  the  fact,  that 
(irent  Britain  thereby  claims  as  within  the  Colony  all  the 
high  sea  within  those  limits. 

The  United  States  contention  has  been  shown  to  depend 
on  an  erroneous  construction  of  the  Treaty  of  1807. 

The  decisions  of  the  United  States  Courts  condemning 
British  vessels  for  a  supposed  breach  of  the  United  States 
sealing  laws  adopt  a  similar  construction,  and  are  therefore 
not  to  be  supported. 

Three  examples  of  such  decisions,  with  the  judgments, 
are  set  out  in  the  United  States  Appendix  : 

Case  of  the  "  Thornton,"  1886. 

DECISIONS  OF  UNITED  STATES  COURTS  CITED  IN  UNITED 
STATES   CASE. 

Dawson,  J.,  held*  that  "all  the  waters  within  the  bound- 
voLiip.ii4.  '  ary  set  forth  in  this  treaty  ....  are  to  be  considered 
as  comprised  within  the  waters  of  Alaska." 

The  u  Thornton,"  a  British  vessel,  was  seized  when  fish- 
ing 70  miles  south-east  of  St.  George  Island,  the  nearest 
laud,  and  was  condemned. 

Case  of  the  "Dolphin"  and  other  ships,  1887. 

ibid.,  p.  us.  Dawson,  J.,  held  that  Kussia  had  claimed  jurisdiction 
over  Behring  Sea,  and  that  Great  Britain  had  acquiesced 
in  that  claim;  that  the  United  States  had  purchased  the 
sea  east  of  the  boundary-line,  and  that  the  action  of  the 
United  States  was  "  a  legitimate  exercise  of  the  powers  of 
sovereignty  under  the  law  of  nations,  with  which  no  nation 
can  lawfully  interfere." 

The  u  Dolphin  "  and  other  ships,  British  vessels,  were 
seized  when  fishing  beyond  the3-inile  limit  in  Behring  Sea, 
and  were  condemned. 


26  Case  of  the  "James  G.  Swan,"  1892. 

United  states  Handford,  J.,  held  that  Kussia  had  asserted  authority 
A,  p/m?  lx'  over  Behring  Sea  by  assuming  to  transfer  to  the  United 
States  certain  territory  and  dominion  with  definite  bound- 
aries, including  a  large  part  of  Behring  Sea,  and  that  the 
United  States,  by  the  ratification  of  the  Treaty  of  Cession, 
acquired  a  claim  of  right  to  exercise  authority  and  sover- 
eignty therein. 


The  6 
The< 
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ie  schooner  was  condemned. 

The  decisions  of  the  United  States  Courts  in  the  con- 
demnation of  other  vessels  proceed  on  the  same  principles. 

Either  they  were  wrong  in  point  of  construction,  or  the 
Statutes  upon  which  they  were  founded  were  ultra  vires  as 
against  foreigners.  In  neither  case  do  they  furnish  any 
justification  for  the  action  of  the  United  States. 

CONCLUSIONS  ESTABLISHED  BY    FOREGOING  ARGUMENT. 

The  foregoing  facts  and  arguments,  it  is  submitted,  con- 
clusively establish  that  the  following  answers  should  be 
given  to  the  first  four  questions  in  Article  VI  of  the  Treaty 
of  Arbitration. 

To  Question  1. — That  Eussia  exercised  no  exclusive  juris- 
diction iu  Bet  ring  Sea  prior  to  1867;  that,  in  1821  only, 
Russia  asserted  exclusive  jurisdiction  over  a  part  of  Behring 
Sea  along  its  coasts,  but  that  she  withdrew  the  assertion, 
and  never  afterwards  asserted  or  exercised  such  jurisdic- 
tion. 

That  Eussia  exercised  no  exclusive  rights  in  the  seal  fish- 
eries in  Behring  Sea  prior  to  1867;  that  in  1821  only,  Eus- 
sia claimed  exclusive  rights,  as  included  in  her  claim  of 
jurisdiction  extending  to  100  miles  from  the  coast,  but  that 
she  withdrew  the  assertion,  and  never  afterwards  asserted 
3r  exercised  such  rights. 

The  only  exclusive  right  which  Eussia  subsequently  exer- 
cised was  the  right  incidental  to  her  territorial  ownership. 

To  Question  2. — That  Great  Britain  neither  recognized 
nor  conceded  any  claims  of  Eussia  of  jurisdiction  as  to  the 
seal  fisheries,  i.  e.j  either  (a)  of  exclusive  jurisdiction  in 
Behring  Sea,  or  (b)  exclusive  rights  in  the  fisheries  in  Beh- 
ring Sea,  save  as  already  mentioned. 

27  To  Question  3. — That  Behring  Sea  was  included  in 

"Pacific  Ocean"  in  the  Treaty  of  1825. 

That  Eussia  neither  held  nor  exclusively  exercised  any 
rights  in  Behring  Sea  after  the  Treaty  of  1825,  save  only 
such  territorial  rights  as  were  allowed  to  her  by  interna- 
tional law. 

To  Question  4. — That  no  rights  as  to  jurisdiction  or  as  to 
the  seal  fisheries  in  Behring  Sea  east  of  the  water  boundary, 
in  the  Treaty  between  the  United  States  and  Eussia  of  the 
30th  March,  1867,  passed  to  the  United  States  under  that 
Treaty,  except  such  as  were  incidental  to  the  islands  and 
other  territory  ceded. 


PART  II. 


Argument  addressed  to  the  5ih  Question  for  Decision  under 
Article  VI  of  the  Treaty  ^of  Arbitration,  viz.:  Has  the 
United  States  any  Right  of  Protection  or  Property  in  the 
Fur-seals  f 


PROPOSITIONS    MAINTAINED    IN    PART  II  OF   THE  ARGU- 
MENT  OF   GKREAT  BRITAIN. 

1.  That  seals  are  animals  force  naturae. 

2.  That  the  only  property  in  animals  force  naturae  known 
to  the  law  is  dependent  on  possession. 

3.  That  this  law  is  common  both  to  Great  Britain  and 
the  United  States. 

4.  That  the  owner  of  land  has  the  exclusive  right  to  take 
possession  of  them  while  they  are  on  his  land;  but  that 
right  is  lost  when  they  leave  his  laud ;  and  when  they  are 
on  the  high  sea  all  alike  have  the  right  to  take  possession 
of  them. 

5.  That  while  on  the  Pribyloff  Islands,  neither  the  United 
States  nor  their  lessees  exercise  their  right  to  take  posses- 
sion of  the  seals  other  than  of  those  actually  killed. 

And  that  when  the  seals  leave  the  Pribyloff  Islands  and 
take  to  the  high  seas,  all  exclusive  right  of  the  United 
States  is  at  an  end,  and  all  alike  have  the  right  to  take 
possession  of  them. 

6.  That  no  right  of  protection  of  the  seals  in  Behring 

Sea  or  in  any  other  part  of  the  Pacific  exists. 
28  7.  That  the  claim  of  a  Government  to  protect  ani- 

mals, which  are  not  their  property,  on  the  high  sea, 
and  thereby  to  interfere  with  the  exercise  of  the  rights  of 
fishing  which  other  nations  possess,  cannot  be  supported 
by  any  known  principles  of  law. 

8.  That  no  analogy  exists  between  the  rights  claimed  by 
the  United  States  and  those  claimed  and  exercised  by  other 
nations  on  the  high  seas,  whether  as  regards  fishing  laws 
or  otherwise,  and  that  the  United  States  cannot  derive  any 
warrant  for  the  right  claimed  from  such  fishery  or  other 
laws. 


27 
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i-.ritM,  <•„„.,.     The  fur  seal  is  not  only  a  marine  animal,  but  pelagic  in 
111  ( '•'•"•  »'•  luu    habit,  spending  most  of  its  time  at  large  in  the  open  ocean, 
ll  is  migratory  in  its  habit,  and  in  the  course  of  the  year. 
tra\  erses  a  .meat  part  of  the  North  Pacific  Ocean. 

The  time  in  eaeli  year  (luring  which  various  classes  of  fur- 
seals  tor  some  considerable  portion  of  them)  remain  on  or 
about  the  breeding  islands  for  purposes  of  reproduction,  is 
from  three  to  five  and  a-half  months.  But  individual  seals 
(with  the  exception  of  the  old  bulls)  frequent  the  adjacent 
waters  for  much  of  the  time  of  their  resort  to  the  islands, 
and  many  young  males  and  virgin  females  probably  do  not 
land  at  all.  The  average  length  of  stay  ashore  of  the  seals 
is  about  one-third  of  the  year. 

ibid.,  p.  101.        The  food  of  the  fur-seal  is  entirely  derived  from  the  sea. 

ibid., p.  1*2.  The  expression  "home"  or  "sole  home,"  applied  to  the 
Pribyloff  Islands  in  connection  with  the  fur- sea  Is  found  in 
the  eastern  part  of  the  Pacific,  is  inadmissible,  even  on  the 
assumption  that  all  are  born  there.  A  migratory  animal 
cannot  be  said  to  be  "at  home"  only  when  in  its  breeding- 
area.  The  home  of  any  species  is  the  area  within  which  it 
habitually  lives.  Animals  may  have  winter  as  well  as 
summer  homes. 

The  principal  "winter  home"  of  the  fur  seals  of  the 
eastern  part  of  the  North  Pacific  is  the  part  of  the  ocean 
lying  off  the  coast  of  British  Columbia;  and  there  enor- 
mous quantities  of  fish,  which  would  otherwise  be  available 
for  the  support  of  the  inhabitants,  are  consumed  by  the 

seals. 

29  The  principal  "winter  home"  of  the  fur-seals  of 

the  western  part  of  the  North  Pacific,  is,  similarly, 
in  the  vicinity  of  the  Japanese  coasts.  But  seals  in 
smaller  numbers  are  to  be  found  in  all  parts  of  the  North 
Pacific. 

British  Coun-     In  the  summer  months,  most  of  the  seals  go  northwards 
l'  for  breeding  purposes.    Some  go  to  the  Commander  Islands, 
others  to  the  Kurile  Islands  and  Robben  Island,  others  to 
the  Pribyloff  Islands. 

No  special  bodies  of  the  seals  can  be  said  to  resort  entirely 

and  invariably  to  one  or  other  of  these  groups  of  islands. 

Intermingling  occurs  between  the  seals  of  the  North 

Pacific  generally,  both  to  the  north  and  to  the  south  of  the 

Aleutian  Islands. 

The  allegation  that  the  identity  of  individual  seals  can 
be  established  when  at  sea  cannot  seriously  be  advanced. 

ibid., p.  136.  Experiments  and  observation  further  show  that  seals 
born  on  one  of  the  Pribyloff  Islands  often  land  in  another 
year  on  the  other  island,  and  that  the  relative  numbers  of 
seals  on  the  two  islands  varies  from  year  to  year. 

The  tendency  of  the  slaughter  carried  on  upon  the  Priby- 
lofl'  Islands  is  to  drive  the  seals  away  from  these  islands, 
and  many  other  islands  are  available  as  breeding-places. 

ibid.,p.i4i.  The  fact  of  the  intermingling  of  the  seals  of  both  sides 
of  the  North  Pacific,  likewise  shows  that  not  all  the  seals 
found  in  the  eastern  part  of  that  ocean  can  have  been  born 
on  the  Pribyloff  Islands. 

ibid., p.  119.  The  expression  "Alaskan  herd"  is  simply  a  fanciful 
creation,  supposed  to  lend,  by  the  use  of  the  term  "  herd," 
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some  colour  to  the  United  States  contention  of  right  of 
property  and  protection. 

The  term  "herd"  is  applicable  to  seals  (if  at  all)  only    ibid., P. us. 
when  on  the  islands,  and  then  only  to  each  rookery  sepa- 
rately, or  to  bodies  of  seals  driven  together. 

No  distinction,  as  between  the  fur-seals  resorting  to  the 
two  sides  of  the  North  Pacific,  has  heretofore  been  known 
to  naturalists. 

30  The  alleged  distinction  recently  advanced  on  the 
part  of  the  United  States  is  based  on  the  classing 

of  skins  by  far-dealers,  but  such  classing,  and  the  differ- 
ences of  price  resulting,  are  no  evidence  of  difference  of 
kind  in  the  fur-seal  or  in  other  animals. 

The  criteria  employed  by  fur-dealers  in  classing  the 
skins,  though  important  in  the  trade,  are  in  themselves 
slight  and  difficult  of  definition.  In  the  particular  case 
of  fur- seal  skins  from  the  Pribyloff  and  Commander  Islands, 
experienced  dealers  actually  observe  a  large  percentage 
of  skins  from  each  source  which  would  be  classed,  accord- 
ing to  the  criteria  they  employ,  as  coming  from  the  other. 

Though  fur-seals  are  to  a  certain  degree  controllable    British  coun- 
when  on  land,  this  results  from  their  helplessness  while  ter"Case'p'm* 
there,  and  such  control  has  nothing  to  do  with  domestica- 
tion. 

It  is  impracticable  so  to  control  the  seals  as  to  prevent 
them  from  going  to  the  sea  whenever  they  desire  to  do  so, 
and,  were  it  possible  so  to  do,  the  seals  would  perish. 

While  the  seals  are  on  the  Pribyloff  Islands,  they  are 
left  entirely  to  their  natural  inclinations  both  as  to  leaving 
and  returning  to  the  islands. 

They  retain  there  all  their  characteristics  of  animals 
ferce  naturce. 

They  are  unused  to,  and  incapable  of,  any  but  slow  and 
laboured  movement  on  land,  and  are  therefore  easily  sur- 
rounded and  driven  to  the  killing-grounds  for  slaughter. 

Such  control  as  is  exercised  in  driving  and  killing,    ibid.,  p.  112. 
amounts  to  no   more  than   preventing  those  which  are 
selected  for  killing  from  escaping. 

The  seals  dread  the  approach  of  man,  and  endeavour  to 
flee  from  him,  even  when  collected  in  great  numbers  ashore; 
though  it  is  probable  that,  when  their  breeding- places  were 
first  visited,  ignorance  caused  them  to  be  fearless.  The 
result  of  this  contact  with  man  has  therefore  been  the 
opposite  of  that  implied  by  domestication. 

During  the  greater  part  of  the  year,  the  seals  are  wholly 
removed  from  the  cognizance  of  persons  on  the  Pribyloff 
Islands;  and  till  very  lately  their  winter  haunts  were  not 
even  known. 

All  ideas  attached  to  the  word  " domestic"  are 

31  therefore  wanting  in  the  case  of  fur-seals.    Man  does 
not  provide  their  food  or  in  any  way  assist  them  to 

obtain  it;  his  care  is  at  most  of  a  negative  kind,  and  con- 
sists in  the  avoidance  of  acts  which  would  tend  to  drive 
them  wholly  away  from  the  breeding-islands.  They  would 
not  suffer,  but,  on  the  contrary,  would  profit,  by  his  depaiN 
ture  from  these  islands. 
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No  scientific  authority  can  be  adduced  in  support  of 
contention  that  the  seal  is  other  than  a  wild  animal;  and  it 
is  believed  that  no  opinion  from  any  source  which  is  recog- 
nized as  entitled  to  weight  can  be  quoted  to  such  an  e  licet, 

Statement  of  the  Law  of  the  United  States  and  Great  Britain 
as  to  Property  in  Animals  "  Ferce  Naturce." 

The  common  law  in  force  both  in  America  and  England 
as  to  animals  ferw  naturce  is  identical. 

PROPERTY  IN  WILD  ANIMALS  DEPENDENT  ON  POS 


This  law  recognizes  no  property  in  animals  ferae 
until  possession.  Property,  while  the  animals  are  alive, 
remains  only  so  long  as  this  possession  lasts;  when  this 
possession  is  lost  the  property  is  lost.  The  law  considers 
that  they  are  then  wild  animals  at  large,  and  that  the  rights 
of  capture  revert  to  all  alike. 

The  owner  of  land  has  what  is  sometimes  called  a  quali- 
fied property  in  wild  animals  on  the  land,  but  this  is  no 
more  than  the  exclusive  right  to  take  possession  while  they 
are  there,  and  when  they  leave  the  land  that  exclusive  right 
is  gone. 

The  following  passa'ge  is  taken  from  the  treatise  of  the 
well-known  authors,  Pollock  and  Wright,  on  "  Possession 
in  the  Common  Law,"  p.  231  : 

.  .  .  .  Trespass  or  theft  cannot  at  common  law  be  committed  of 
living  animals  ferce  naturce  unless  they  are  tame  or  confined.  They 
may  be  in  the  park  or  pond  of  a  person  who  has  the  exclusive  right 
to  take  them,  but  they  are  not  in  his  possession  unless  they  are  either 
so  confined,  or  so  powerless  by  reason  of  immaturity  that  they  can  be 
taken  at  pleasure  with  certainty  ...... 

EXAMPLES  OF  TAKING  POSSESSION. 

The  following  examples  from  decided  cases  illustrate  the 

nature  of  possession. 
32  Young  v.  Hitchens  (6  Q.  B.  606),  fish  only  partly 

in  a  seine-net  were  held  not  to  be  in  possession. 
E.  v.  Revu  Pothadu  (Ind.  L.  E.  5  Madras  390),  fish  in 
irrigation  tanks  in  India  were  held  not  to  be  in  possession. 

REASON  FOR  RECOGNITION  OF  EXCLUSIVE  RIGHT. 

The  law  does  not  give  to  the  owners  of  land  this  qualified 
property  as  to  wild  animals  on  their  land  by  reason  of  any 
care,  or  feeding,  of  the  wild  animals,  or  management  which 
falls  short  of  reducing  them  into  possession:  it  is  rested 
solely  on  the  fact  of  the  ownership  of  the  land,  and  the 
fact  that  any  other  person  coining  on  the  land  to  take  the 
animals  is  a  trespasser. 

VIOLATION   OF   THE   RIGHT. 

The  exclusive  right  to  take  possession  may  be  violated; 
but  as  the  right  conies  to  an  end  when  the  animals  leave 
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the  land  in  respect  of  which  the  right  arises,  such  violation 
can  occur  only  while  the  animals  are  on  the  land,  as  by  a 
trespasser  taking  possession  of  them. 

RAIDING. 

Such  a  violation  is  committed  by  raiders  on  the  islands, 
and  the  property  in  the  seals  taken  by  them  is  in  the 
United  States. 

CASES  PUT  BY  THE  UNITED  STATES. 

With  reference  to  the  cases  put  by  Mr.  Phelps  and  Mr. 
Elaine  of  killing  fish  by  scattering  poison  in  the  sea,  destroy- 
ing  them  by  dynamite,  and  placing  dangerous  obstructions 
and  derelicts  in  the  sea  to  injure  commerce  or  fisheries,  it 
is  denied  that  they  present  any  analogy  to  the  case  now 
under  discussion,  which  is  simply  that  of  fishing  by  lawful 
methods. 

THIS  IS  A  QUESTION  OF  RIVAL  TRADING  MERELY. 

All  persons  alike  possess  the  right  of  fishing  on  the  high 
sea,  and  such  fishing,  even  though  it  diminish  the  catch  of 
another,  is  in  all  respects  analogous  to  the  case  of  rival 
traders. 

WHICH  THE  LAW  PERMITS. 

There  is  no  principle  of  law  in  the  United  States  or  Great 
Britain  which  prohibits  rival  trading,  or  gives  redress  to 
that  one  of  the  traders  who  may  suffer  loss  in  his  trade  by 
his  rival's  exertions. 

The  exercise  of  the  right  to  catch  the  seals  on  the  high 
sea  is  a  rival  trade  to  the  exercise  of  the  right  to  catch  the 
seals  on  land.  This  latter  right  is  of  the  same  character 
as  the  former :  it  only  differs  by  reason  of  its  being  exclu- 
sive while  the  seals  are  on  the  land. 

NO  MALICE  ALLEGED. 

No  act  of  malice  towards  the  United  States  or  the  les- 
sees of  thePribyloffs  has  been,  or  could  be,  alleged  against 
the  fishermen  of  Great  Britain  whose  vessels  have  been 

seized.  The  seals  are  taken  by  them  on  the  high  sea 
33  for  their  profit,  and  in  the  exercise  of  their  legal 

rights  of  fishing  possessed  by  them  in  common  with 
all  mankind. 

PRINCIPLE  OF  LAW  APPLICABLE. 

The  case  therefore  falls  within  the  general  principle,  that 
where  loss  results  to  one  by  the  lawful  exercise  of  a  right 
possessed  by  another,  no  reparation  can  be  obtained  by 
law. 

It  is,  therefore,  submitted  that  any  rights  which  the 
Owte4  States  possess  $re  npt  violated  by  the  acts  of 
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cnnen  of  other  nations  on  the  high  sea;  and  that  there  is 
no  principle  of  law  known  in  Great    I.ritain  or  the   I'nited 
States  by  which  the  contention  that  there  is  such  a  viol; 
tion  can  be  supported. 

Application  of  Principles  of  Property  and  Po88ession  of 
Wild  Animals  to  Seals. 

THE  DISTINCTION  IS  FUNDAMENTAL. 

The  distinction  between  the  right  to  take  possession 
wild  animals  while  they  are  on  the  land,  and  the  right  o 
property  in  such  animals,  is  fundamental  to  the  question 
submitted  to  the  Arbitrators. 

When  the  foregoing  principles  as  to  property  in,  ami 
session  of  animals /mt'  naturae,  are  applied  to  the  case  of 
the  seals,  the  United  States  contention  of  property  in  them, 
while  they  are  in  the  high  sea,  falls  to  the  ground. 

NATURE  OF  UNITED   STATES  RIGHT  TO  SEALS  WHILE  ON 
PRIBYLOFFS. 

The  United  States  or  their  lessees  have  only  an  exclusive 
right  to  take  possession  of  the  seals  while  they  are  on  the 
islands,  and  this  exclusive  right  is  lost  when  the  seals  go 
into  the  high  seas. 

They  take  possession  only  of  such  seals  as  they  kill. 

THEIR  MANAGEMENT  IS  NOT  TAKING  POSSESSION. 


The  alleged  management  amounts  to  no  more  than  taking 
precautions  that  the  seals  shall  not  be  driven  away,  and 
to  regulate  the  quota  of  seals  to  be  killed. 


NO  POSSESSION  EXCEPT  AT    TIME   OF   CAPTURE,  NOR  O 
HIGH  SEA. 


I 

Is 


The  conditions  of  seal  life  during  the  period  the  seal 
are  in  Behring  Sea,  their  excursions  to  and  from  the  islands 
into  the  high  sea,  and  the  intermingling  of  seals  from  dif- 
ferent islands,  clearly  show  that  the  conditions  essential 
to  possession  never  exist,  except  at  the  moment  of  capture. 

While  the  seals  are  at  sea,  there  is  no  power  to  repro- 
duce at  will  the  physical  relations  to  the  animals  essential 
to  possession. 

RIGHTS  OF  OTHERS  TO  CAPTURE. 

The  possession  of  the  United  States  is  thus  seen 

34        not  to  be  established  while  liie  seals  are  at  sea,  and 

the  rights  of  all  to  catch  the  animals  on  the  high  sea 

remain,  and  were  lawfully  exercised  by  the  British  vessels 

seized  by  the  United  States. 

CLAIM  OF  PROPERTY  UNFOUNDED. 

The  United  States  claim  to  property,  or  to  any  greater 
right  than  an  exclusive  right  to  take  possession  while  on 
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the  islands,  is  therefore,  it  is  submitted,  without  foundation ; 
and  the  exclusive  right  to  take  possession  does  not  exist 
at  sea. 

The  allegation  in  Mr.  Phelps*  letter,  that  the  seal  fishery    united  states 
is  "  the  property  of  the  nation  on  whose  shores  it  is  carried  vofei,  t?$H*** 
on,"  begs  the  question,  and  is  not  consistent  with  any  known 
principle  of  law. 

The  British  contention  is  that  this  absence  of  precedent 
is  fatal  to  the  United  States  claim,  which  conflicts  with  the 
undoubted  right  of  individuals  to  fish  for  seals  in  the  high 
sea,  a  right  which  cannot  be  diminished  or  taken  away  by 
a  Government  to  which  the  owners  of  the  right  owe  no 
allegiance. 

Nor  is  the  United  States  contention  in  any  way  advanced 
by  an  appeal  to  international  law. 

SOURCE  AND  FOUNDATION  OF  INTERNATIONAL  LAW. 

It  is  incorrect  to  say  that  the  best  international  law  has 
arisen  from  precedents  that  have  been  established  when 
the  just  occasion  for  them  arose,  undeterred  by  the  discus- 
sion of  abstract  and  inadequate  rules. 

It  may  be  observed  that  law  so  made  would  not  be  inter- 
national law  at  all.  International  law  is  evolved  by  a  more 
just  as  well  as  a  more  tedious  process.  Its  source  is  thus 
stated  by  Kent : 

The  sole  source  of  this  law,  the  fountain  from  which  it  flows,  Kent's  "Com- 
whether  in  its  customary,  conventional,  or  judicial-customary  shape,  S^ernatiVnS 
is  the  consent  of  nations.  Law  »  2nd  edi- 

And  again:  £?:  by  Abdy' 

In  cases  where  the  principal  jurists  agree,  the  presumption  will  be    Ibid.,  p.  37. 
very  greatly  in  favour  of  the  solidity  of  their  maxims;  and  no  civil- 
ized nation  that  does  not  arrogantly  set  ordinary  law  and  justice  at 
defiance  will  venture  to  disregard  the  uniform  sense  of  the  established 
writers  on  international  law. 

In  the  case  of  Triquet  v.  Bath,  Lord  Mansfield  said: 

I  remember,  in  a  case  before  Lord  Talbot,  of  Buvot  v.  Bnrbut,  upon  3  Burr.  1473  (at 
a  motion  to  discharge  the  defendant  (who  was  in  execution  for  uotp> 

performing  a  decree)  "  because  he  was  agent  of  commerce,  com- 
35  missioned  by  the  King  of  Prussia,  and  received  here  as  such;" 
the  matter  was  very  elaborately  argued  at  the  bar,  and  a  solemn 
deliberate  opinion  given  by  the  Court.  .  .  .  Lord  Talbot  declared 
a  clear  opinion,  "  That  the  law  of  nations,  in  its  full  extent,  was  part 
of  the  law  of  England."  .  .  .  "  That  the  law  of  nations  was  to  be 
collected  from  the  practice  of  different  nations  and  the  authority  of 
writers."  Accordingly,  he  argued  and  determined  from  such  instances, 
and  the  authority  of  Grotius,  Barbeyrac,  Binkershoek,  Wiqueforfc, 
&c.,  there  being  no  English  writer  of  eminence  upon  the  subject. 

I  was  counsel  in  this  case;  and  have  a  full  note  of  it. 

I  remember,  too,  Lord  Hardwicke's  declaring  his  opinion  to  the 
same  effect;  and  denying  that  Lord  Chief  Justice  Holt  ever  had  any 
doubt  as  to  the  law  of  nations  being  part  of  the  law  of  England, 
upon  the  occasion  of  the  arrest  of  the  Russian  Ambassador.* 

This  extract  shows  it  to  have  been  the  opinion  of  Lord 
Talbot,  Lord  Hardwicke,  and  Lord  Mansfield,  that  interna- 
tional law  is  to  be  collected  from  the  practice  of  nations 
and  the  authority  of  writers;  and  that  they  and  Chief 

*The  italics  in  this  passage  are  taken  from  the  Report  itself. 
B  S,  PT  X 3 
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.Justin*  Molt  \\ere  agreed  in  regarding  it  as  part  of 
law  of  Knghmd. 

That  branch  of  international  law  which  deals  with  the 
rights  of  nations,  and  which  owes  its  existence  to  the  con- 
s.-nt  of  nations,  derives  its  force  from  well  known  and 
recogni/.cd  principles  of  justice,  while  that  branch  of  it 
which  deals  with  the  rights  of  subjects  of  different  nation! 
is  based  on  principles  common  to  the  laws  of  all  nation? 

International  law  does  not  nor  can  a  Tribunal  admin- 
istering this  law  create  novel  principles,  antagonistic 
such  legal  principles,  nor  is  there  any  example  which  can 
warrant  Mr.  Phelps'  suggestion  that  this  should  be  done. 

The  consent  of  nations  would  not  be  presumed  in  favour 
of  such  novel  principles,  if,  as  is  assumed  above,  a  prece- 
dent is  sought  to  be  created  on  the  strength  of  them;  an< 
this  consent  is  essential  to  the  admission  of  such  pi 
dent. 

It  is,  it  is  submitted,  therefore  clear  that  the  decision  oi 
the  Arbitration  Tribunal  must  conform  to  recognized  prin- 
ciples of  law. 

No  other  method  is  sanctioned  by  the  Treaty  of  Arbitra- 
tion.   That  Treaty  distinguishes  clearly  between  the  ques 
tions  as  to  existing  rights  and  the  question  of  futui 
36        Eegulations.    The  former  are  dealt  with  by  Artich 

VI,  the  latter  by  Article  VII.  Further,  Article 
of  the  modus  mvendi  makes  the  matter  clear.  By  that 
Article  it  is  provided  that  u  if  the  result  of  the  Arbitration 
be  to  affirm  the  right  of  British  sealers  "  compensation  shall 
be  made  "for  abstaining  from  the  exercise  of  that  right" 
during  the  Arbitration ;  and  "  if  the  result  shall  be  to  deny 
the  right"  compensation  shall  be  made  by  Great  Britain. 

THE  LEGAL  PRINCIPLES  INVOLVED  BEING  COMMON  TO 
LAWS  OF  BOTH  PARTIES  TO  DISPUTE,  THEIR  DECISION 
MUST  CONFORM  TO  THEM. 

When,  as  in  the  present  case,  the  rights  and  duties  of 
the  respective  parties  would  be  determined  by  the  princi- 
ples of  law  common  to  the  two  countries  in  the  same  way, 
it  is  submitted  that  it  is  the  duty  of  the  Arbitration  Tri- 
bunal to  follow  the  common  principles  of  the  two  laws,  and 
no  others. 


A  STATE    CAN    AFFECT    ONLY    THE    RIGHTS    OF   ITS    O 
SUBJECTS. 


WN 

*» 


A  nation  has  no  power  to  affect  by  its  special  Statut 
the  fundamental  rights  of  possession  and  property,  except 
with  regard  to  its  own  subjects  and  persons  within  its  juris- 
diction. 

The  United  States  Statutes,  under  which  the  British 
vessels  were  seized  and  condemned,  as  those  Statutes  are 
now  construed  by  the  Courts  of  the  United  States,  would 
affect  these  fundamental  rights  with  regard  to  the  subjects 
of  other  nations,  and  therefore  are  quoad  the  subjects  of 
other  nations  ultra  vires. 
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The  Claim  to  Protection  apart  from  Property. 

The  United  States,  assuming  that  their  claim  to  property 
fails,  endeavour  to  establish  an  independent  right  to  pro- 
tect the  seals  on  the  high  seas. 

This  is  a  contention  wholly  devoid  of  legal  authority. 

RIGHT   OF  A  GOVERNMENT  TO  PROTECT. 

The  right  of  a  Government  to  protect  the  property  of 
its  subjects  must  rest  on  the  same  principles  as  the  rights 
of  an  individual. 

Such  rights  as  the  United  States  may  possess  to  protect 
the  seals  are  dependent  on  the  existence  of  property  in 
them. 

RIGHT    RATIONE    SOLI    DOES    NOT   IMPORT  RIGHT  OFF 
THE  LAND. 

The  exclusive  right  to  take  possession  of  animals  on  land, 
dealt  with  hi  the  preceding  argument,  does  not  carry  with 
it  a  right  to  protect  such  animals  when  they  leave  the  land. 

WHICH  WOULD   CONFLICT  WITH  RIGHTS  OF   OTHERS  ON 
HIGH  SEA. 

The  right  of  all  nations  to  fish  on  the  high  seas  is 
37        inconsistent  with  the  claim  of  any  nation  to  protect 

fish  or  other  free-swimming  animals  there. 
The  contingency  that  fewer  seals  may  resort  to  the 
United  States  islands  in  consequence  of  the  exercise  of 
this  right  of  fishing  on  the  high  sea  cannot  affect  that  right, 
nor  entitle  the  United  States  to  claim  that  it  should  be  less 
freely  exercised. 

RIGHT  TO  PROTECT  APART  FROM  CLAIM  OF  PROPERTY. 

The  United  States,  however,  insist  that  they  have  such 
a  right  of  protection  of  the  seals,  in  the  open  waters  of  the 
Pacific,  independently  of  the  claim  to  a  right  of  property 
in  the  seals.  The  claim  of  right  thus  advanced  is  novel 
and  unprecedented. 

It  is  obvious  that  this  question  is  in  no  way  connected 
with  or  dependent  on  the  question  of  concurrent  regula- 
tions. 

An  abstract  right  of  protection  (such  as  is  here  claimed), 
distinct  from  a  right  of  property  in  the  animal  sought  to 
be  protected,  cannot  exist.  It  would  involve  the  right  to 
make  the  protection  respected,  and  therefore  an  interfer- 
ence with  the  equality  and  independence  of  other  nations 
upon  the  high  seas;  an  interference  which  must  take  the 
concrete  form  of  a  right  of  visit  and  search.  That  such 
rights  do  not  generally  exist  in  time  of  peace,  except  in 
the  case  of  piracy,  is  too  elementary  a  proposition  to  need 
demonstration.  Pelagic  sealing  is  not  piracy. 
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NO  RIGHT  OF  PROTECTION  BECAUSE  FISH  MAY  BE  GOINi 
TO  THE  ISLANDS. 

Nor  is  the  case  altered  by  the  fact  that  the  claim  to  pro- 

tect is  based  on  the  assumption  that  the  fish  may  be  pro- 

ceeding to  ;i  place  within  the  dominions  where,  tin  exclusive 

right  to  take  possession  would  arise.     That  no  rights  exist 

sto    hen'a11"^'  this  exelusivo.  right  has  come  into  being  is  again  too 

isLne,  7th  elementary  a  proposition  to  need  demonstration,     For.  as 

iiit.,  voi.  ii,  i>. 


All  mankind  had,  by  the  origin :d  grant  of  the  Creator,  a  right  to 
pursue  and  take  any  fish  or  inhabitant  of  the  waters. 

That  there  is  no  right  of  protection  at  sea  even  when 
snch  qualified  property  arises  on  laud  has  already  been 
demonstrated. 

NOR  ON  ACCOUNT  OF  INTEREST  IN  INDUSTRY. 


contention  basing  the  right  of  protection  on  the 
ground  of  an  interest,  an  industry,  and  a  commerce  cannot 
be  maintained.  It  must  depend  on  the  question  whether 
property  has  been  established  or  not. 

NOR  EXCEPT  AS  AGAINST  NATIONALS. 

The  only  right  of  protection  of  fish  and  other  free- 
38  swimming  animals  in  the  high  seas  which  can  be 
exercised  by  any  State  (apart  from  Convention)  is  a> 
against  its  own  nationals.  It  may  be  in  the  interests  of  com 
merce  and  the  fishing  industry  of  the  nation  that  all  its 
fishermen  alike  should  be  made  to  respect  a  close  time,  even 
for  migratory  fishes,  and  even  in  the  deep  sea.  A  State  has  a 
right  to  legislate  for  its  own  subjects  on  the  high  seas. 

NATIONALS  ON  HIGH    SEA  MAY  BE  BOUND  BY  LEGISLA- 
TION. —  INSTANCE   OF  SUCH  LEGISLATION. 

It  may  be  admitted  further  that  it  is  not  necessary  that 
this  restriction  on  national  fishermen  should  be  limited  to 
the  high  seas  adjoining  the  territorial  waters  of  the  State. 
The  protection  of  the  Greenland  fisheries,  situated  many 
miles  from  the  shores  of  the  States  which  have  legislated 
in  respect  of  it,  is  an  instance  in  point.  But  special 
attention  is  directed  to  the  condition  precedent  to  such  leg- 
islation. 13y  the  legislation  of  Great  Britain  the  Queen  is 
empowered  to  put  the  Act  in  force  against  her  own  fisher- 
men "when  she  is  satisfied  that  other  nations  interested  in 
these  fisheries  have  put  similar  Acts  in  force  against  their 
subjects."  Such  legislation  rests,  therefore,  on  an  agreement 
between  the  nations  interested,  which  may  be  expressed  in 
a  Convention,  or  may  be  tacitly  understood. 


jn,  u     .uict^y   uc    inuiuj   uiiutMSioou. 

Such  legislation  Great  Britain  is  willing  to  pass  in  respect 
of  the  seals  in  Behring  Sea;  but  one  essential  condition  on 

>ther 


which  Her  Majesty's  Government  insist  is,  that  the  other 
nations  interested  should  pass  similar  laws. 
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CONVENTIONS. 

On  the  subject  of  Conventions  and  consequent  legisla- 
tion, on  which  stress  is  laid  in  the  United  States  Case,  one 
further  point  alone  need  be  mentioned  at  this  stage  of  the 
Argument.  The  same  power  which  a  State  has  over  its 
nationals  on  the  high  sea  enables  it  to  delegate  the  enforce- 
ment of  the  agreed  regulations  to  the  other  Contracting 
Party. 

Beyond  this,  it  is  submitted,  the  legislative  powers  of  a 
State  cannot  go;  the  limitations  on  the  powers  here  indi- 
cated depend  entirely  on  constitutional  law. 

No  warrant  for  any  larger  power,  such  as  is  claimed  by 
the  United  States,  can  be  found  in  any  known  principle  of 
international  law. 

As  to  the  reference  to  the  "Laws  of  Natural  History" 
there  is  no  known  code  of  such  laws,  and  as  to  the  "com- 
mon interests  of  mankind"  these  must  be  tested  by,  and 
dealt  with  upon,  legal  principles. 

NO    PRACTICE    HERE    SHOWN    TO  WARRANT    THE    RIGHT 
OF  PROTECTION  CLAIMED. 

39  The  same  argument  affords  a  complete  answer  to  the 
suggestion,  that  the  right  of  protection  on  the  high 
seas  against  all  comers  depends  on  the  practice  of  nations. 
If  the  United  States  had  shown  that  all  nations  claimed  to 
exercise  such  a  right  of  protection  as  is  claimed  by  the 
United  States,  or  even  that  a  large  proportion  of  the  nations 
made  such  a  claim,  the  argument  that  the  right  had  passed, 
or  was  passing,  into  the  law  of  nations  might  have  some 
force ;  but  the  examination  of  the  laws  cited  by  the  United 
States,  to  which  this  Argument  will  next  proceed,  shows 
that  the  position  taken  up  by  the  United  States  on  this 
point  is  absolutely  untenable. 

CLAIM  TO  PROTECTION  WITHOUT  PROPERTY  FAILS. 

Her  Majesty's  Government,  therefore,  submit  that  the 
United  States  claim  to  protect  the  seals  in  the  high  seas, 
and  beyond  the  territorial  waters,  in  so  far  as  such  claim, 
is  independent  of  an.  alleged  property  in  such  seals,  abso- 
lutely fails. 

It  remains  to  be  seen  how  far  the  practice  of  nations 
supports  the  contention  of  the  United  States  in  regard  to 
the  claim  to  protection  or  property. 

United^States  Argument  from  suggested  Analogy  of  Laws  of 
other  Nations  Considered  and  Answered. 

The  claim  of  the  United  States  to  rest  their  Case  on  the 
precedents  of  the  laws  of  other  nations  forms  a  distinct 
branch  of  their  Case,  and  requires  to  be  specially  considered. 

OBJECTS  OF  UNITED   STATES  ARGUMENT  FROM  LAWS  OF 

OTHER  NATIONS. 

Such  laws  are  referred  to,  by  the  United  States,  for  three 
objects: 
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1.  To  endeavour  to  prove  a  uniform  practice  of  nations 
in  pro!  eel  seal  life  from  destruction  by  means  of  extra- 
territorial legislation. 

L*.  To  endeavour  to  show  a  uniform  practice  of  nations 
of  extending  the  provisions  of  their  fishery  laws  beyond 
the.'J mile  limit;  and.  of  making  these  provisions  applicable 
to  loivignors. 

:;.  To  show  that  other  examples  of  extra-  territorial  juris- 
dirtion  are  to  be  found  in  the  laws  of  other  nations. 

DEDUCTIONS  DRAWN  FEOM  SUCH  LAWS. 

The  deductions  desired  to  be  drawn  by  the  United  States 
from  the  examples  cited  are: 

From  1.  That  the  United  States  law  under  which  Brit- 
ish vessels  have  been  seized  is  justified  by  the  laws  of  other 

nations  for  the  protection  of  seals. 

40  From  2.  That  this  law  is  justified  by  analogy  to 

the  fishery  laws  of  other  nations;  and 

That  the  application  of  this  law  to  foreigners  beyond 
the  3-mile  limit  is  also  justified  by  example  and  analogy. 

From  3.  That  the  law,  and  more  especially  in  its  appli- 
cation to  foreigners  beyond  the  3-mile  limit,  is  further  justi- 
fied by  analogy  of  other  extra-territorial  laws  not  dealing 
with  fisheries. 

It  is  proposed  to  demonstrate  in  the  following  Argu- 
ment that  these  premises  are  not  well  founded,  and  that 
the  position  assumed  by  the  United  States  is  untenable. 

With  regard  to  the  argument  from  the  practice  of  other 
nations,  or  from  analogy  to  the  practice  of  other  nations, 
it  is  submitted  that  the  following  propositions  can  alone  be 
maintained. 


GENERAL  PRINCIPLES  ON  WHICH  ANY  EXCEPTION  MUST 

BEST. 

To  warrant  any  exceptional  departure  from  the  prin- 
ciples commonly  accepted  by  all  nations  as  part  of  the  law 
of  nations,  it  is  essential  that  there  should  be  an  agree- 
ment between  all — 

1.  As  to  the  sufficiency  of  the  causes  calling  for  such 
exceptional  legislation. 

2.  As  to  the  means  for  remedying  such  causes,  i.  e.,  as  to 
the  purport  of  such  legislation. 

This  follows  from  the  fundamental  principle  on  which 
the  law  of  nations  rests,  viz.,  consent  of  nations. 
British  Conn-  This  subject  has  already  been  dealt  with,  but  it  is  neces- 
sary to  examine  categorically  the  examples  of  extra-terri- 
torial legislation  adduced  by  the  United  States  in  order  to 
show  that  they  utterly  fail  to  support  the  argument  for 
which  they  are  cited. 

In  support  of  the  first  proposition  advanced — that  seal 
life  is  protected  by  extra- territorial  laws  of  other  nations, 
the  instances  adduced  by  United  States  are  the  following: 


ter-Case,  p. 
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British. 

The  Falkland  Islands. 
New  Zealand. 
Cape  of  Good  Hope. 
Canada. 
Newfoundland. 

Foreign. 
Sweden.    ^ 
JSTorwav 
Russia        I  With  reference  to  the  Greenland  or 

Germany.  |  Jan  Ma^eu  fisheries. 

Holland.  J 

Eussia. 

Uruguay. 

Chile. 

Argentine  Republic. 

Japan. 

THE  FALKLAND  ISLANDS. 

The  Act  providing  a  close  time  for  seals  is  No.  4  of  1881.     It  recites    United   States 
that  the  seal  fishery  of  the  islands  was  once  a  source  of  profit  to  the  Case,  Appendix, 
colonists,  but  has  been  exhausted  by  indiscriminate  and  wasteful  fish-  voLl'P<435> 
ing,  and  that  it  is  desirable  to  revive  and  protect  this  industry  by  the 
establishment  of  a  close  time  loith-in  the  limits  of  this  Colony  and  its 
dependencies. 

The  Statute  then  enacts  that  a  close  time  shall  be  observed  "ivithin 
the  limits  of  this  Colony  and  its  dependencies"  from  the  1st  October  to 
the  1st  April. 

The  words  italicized  have  a  special  meaning.  The  powers 
of  a  Colonial  Legislature  are  well  known ;  they  have  been 
defined  by  the  Judicial  Committee  of  the  Privy  Council ; 
and  their  limitation  to  the  Colony  and  its  territorial  waters 
is  not  only  understood,  but  is  enforced. 

Yet  the  United  States,  instead  of  referring  to  long-  ,^itedtates 
established  principles,  prefer  to  rest  their  contention  that  Ap^end' 
the  Colony  would  interpret  this  Statute  on  different  prin-P-593- 
ciples,  and  extend  its  provisions  to  the  high  seas,  on  the 
deposition  of  James  W.  Budington,  an  American  master 
mariner  and  sealer,  in  which  he  merely  expresses  what  his 
opinion  and  understanding  of  the  matter  are. 

There  is  no  evidence  to  support  the  contention  that  the 
Statute  would,  or  could,  be  enforced  on  the  high  sea. 

NEW  ZEALAND. 

The  Statute  No.  43  of  1878  for  the  protection  of  seals  establishes  a  d-Ibidv ' 
close  season;  no  reference  is  made  to  waters,  but  the  Governor  may    1X'VO  - 
by  order  exclude  any  part  of  the  Colony  from  the  provisions  of  the 
Statute. 

A  "public  fishery"  is  defined  to  be  "any  salt  or  fresh  waters  in  the 
Colony,  or  on  the  coasts  or  bays  thereof; "  it  includes  artificial  waters, 

and  extends  to  the  ground  under  such  water. 

42  Further,  it  is  provided  that  offences  against  the  Act  com- 

mitted on  the  sea-coast  or  at  sea  within  1  marine  league  of  the 
coast  are  to  be  deemed  as  having  been  committed  in  a  "public  fishery." 

"The  Fisheries  Conservation  Act  of  1884"  applies  to  certain  waters 
of  the  Colony,  the  term  "waters"  being  defined  to  mean  "any  salt, 
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fresh,  or  brackish  waters  in  the  Colony,  or  on  the  coasts  or  bays 
tlit-i  i  «>(.''  Tim  Governor  is  enabled  to  make  regulations  for  the  pro- 
tr.-iion  .if  lish,  oysters,  or  seals. 

r.v  ••  Tin-  Amendment  Act  No.  27  of  1887"  the  penalty  for  violating 
the  principal  Act  in  its  application  to  seals  is  increased. 

Vessels  illegally  taking  srals  an-  dn-laivil  to  he  lorl'citcd,  and  Her 
Majesty's  vc.s.srls  and  ol'lirers  art!  empowered  to  sei/e  Midi  vessels  "if 
found  icithin  the  jurisdiction  of  the  Government  of  the  Colony  of  Xcic  /.in- 
land." 

The  Act  also  allows  vessels  within  the  same  jurisdiction  to  be 
searched. 

United  states  With  regard  to  this  legislation  of  New  Zealand,  the 
United  States  Case  contains  an  extraordinary  mis-state- 
ment: 

The  area  designated  as  "the  Colony"  is  taken  to  mean  the  area  spec- 
ified in  the  Act  [26  &  27  Viet.,  cap.  23,  sec.  2]  creating  the  Colony, 
which  defines  its  boundaries  as  coiix-ident  with  parallels  33°  and  53° 
south  latitude,  and  162°  east  and  173°  west  longitude. 

***** 

The  definition  in  the  Act  [The  Fisheries  Conservation  Act,  1884]  of 
the  term  "  waters"  indicates  that  it  applies  to  the  entire  area  of  the 
Colony,  of  which  the  south-eastern  corner  is  over  700  miles  from  the 
coast  of  New  Zealand,  although  a  few  smaller  islands  intervene. 

ibid.,  Appen-     in  the  Map  in  the  United  States  Case  an  area  coloured 
i37'pink  is  shown,  comprising  the  waters  between  the  limits  of 
latitude  and  longitude,  to  found  the  contention  that  these 
waters  are  included  within  the  colonial  limits. 

The  words  of  the  Imperial  Statute  26  &  27  Viet.,  cap.  23, 
sec.  2,  above  referred  to,  nevertheless,  are  clear  and  explicit, 
and  are  not  capable  of  being  misunderstood. 

The  designation  of  the  Colony  in  that  Statute  is  as  fol- 
lows: 

Ibid.,  p.  436.  The  Colony  of  New  Zealand  shall,  for  the  purposes  of  the  said  Act 
and  for  all  other  purposes  whatever,  be  deemed  to  comprise  all  terri- 
tories, islands,  and  countries  lying  'between  162°  east  longitude  and  173° 
west  longitude,  and  between  the  33rd  and  53rd  parallels  of  south  lat- 
itude. 

Only  the  territories,  islands,  and  countries  lying  between 
these  limits  of  latitude  and  longitude  are  thus  seen  to  be 

included  within  the  Colony. 

43  The  argument  here  shown  to  be  fallacious  is  the 

same  as  that  by  which  the  United  States  claim  to 
treat  Behriug  Sea  as  ceded  territory. 

CAPE  or  GOOD  HOPE. 

The  only  Regulation  affecting  the  question  in  this  Col- 
ony is  a  "Cape  Government  Notice"  of  1844,  which  is  as 
follows : 

British    Com-     His  Excellency  the  Governor,  having  been  pleased  to  (\ecide  that 

missioners'    Re-  the  seal  ishiud  in  Mossel  Bay  shall  not  be  granted  on  lease  for  the 

present,  hereby  prohibits  all  persons  from  disturbing  the  seals  on  the 

said  island,  and  warns  them  from  trespassing  there  after  this  notice 

on  pain  of  prosecution. 

united  states  The  United  States  evidence  as  to  this  Colony  is  that  of 
united  states Wt  °-  B-  Stamp,  who  says  that  he  "  knows  nothing  about 
ii  pp5TdiXlit>"  and  of  ^  Comer,  who  states  that  he  would  not  dare 
ii>id.,  p.  596.  to  take  seals  in  the  waters  adjacent  to  the  rookeries. 
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CANADA. 

e  Fisheries  Act,  1886,  49  Viet.,  cap.  95,  prohibits  the  killing  of 
whales,  seals,  or  porpoises  with  explosive  instruments,  and  during 
seal-fishing  time  from  disturbing  or  injuring  any  sedentary  seal  fish- 
ery, or  from  frightening  the  shoals  of  seals  coming  into  such  fishery. 

The  United  States'  statement  in  respect  of  this  Statute    united  states 
is  that  it  prohibits  all  persons  without  prescribing  any Case>  p*225- 
marine  limit;  and  the  inference  drawn  is  that  it  applies  to. 
all  persons  on  the  high  seas,  including  foreigners. 

This  erroneous  inference  will  be  disposed  of  by  the  con- 
sideration of  the  principles  of  construction  of  Colonial 
Statutes  to  be  presently  dealt  with. 

44  NEWFOUNDLAND. 

The  Seal  Fishery  Act,  1879,  42  Viet.,  cap.  1,  established  a  close  time     United  States 
for  seals,  and  prohibits  the  killing  of   "cats"  (immature  seals)  ill  Case,  p. 225. 
order  more  efficiently  to  preserve  this  close  time.     Steamers  are  not  ,.Ibid-i  .Ap???" 
allowed  to  leave  port  before  a  certain  day.  tllx-  voLl' p'442' 

The  Seal  Fishery  Ac^t,  1892,  provides  more  stringent  regulations  for 
the  observance  of  the  close  time,  and  heavier  penalties  for  leaving 
port  before  a  certain  day. 

Seals  killed  in  breach  of  the  close  time  are  not  to  be  brought  into 
any  port  of  the  Colony  or  its  dependencies  under  a  penalty  of  4,000 
dollars. 

Steamers  are  forbidden  from  going  on  a  second  trip  in  any  one  year, 
and  if  they  shall  engage  at  any  time  in  killing  seals  at  any  place 
within  the  jurisdiction  of  the  Supreme  Court  of  Newfoundland  after 
returning  from  the  first  trip  they  shall  be  deemed  to  have  started  on 
a  second  trip, 

UNITED  STATES  CONCLUSIONS  FROM  FOREGOINGr  BRITISH 
STATUTES. 

From  these  Statutes  the  following  conclusions  are  drawn   united   states 
in  the  United  States  Case :  Ca86' p' 225> 

1.  That  Great  Britain  and  its  dependencies  do  not  limit 
their  Governmental  protection  to  the  fur-seal;  it  is  extended 
to  all  varieties  of  seals  wherever  they  resort  to  British  ter- 
ritorial waters. 

2.  And  they  have  thrown  about  them  upon  the  high  seas 
the  guardianship  of  British  Statutes. 

It  is  admitted  that  the  principle  of  providing  a  close 
time  for  seals  has  been  adopted  by  British  legislation  as 
essential  to  the  preservation  of  seal  life. 

It  is  denied  that  any  country  has  the  power  to  enforce 
such  close-time  regulations  beyond  the  territorial  waters 
against  subjects  of  a  foreign  nation,  though  it  may  do  so 
as  regards  its  own  subjects;  and  neither  Great  Britain  nor 
her  Colonies  have  ever  departed  or  attempted  to  depart 
from  this  principle. 

UNITED   STATES   INFERENCES  UNWARRANTED. 

It  is  denied  that  the  inferences  drawn  by  the  United 
States  in  respect  of  the  legislation  of  some  of  the  Colonies 
already  considered  are  warranted.  The  principles  of  Eng- 
lish law  show  conclusively  that  such  inferences  are  unsound ; 
it  has  already  been  shown  they  are  not  in  accordance  with 
the  facts ;  and  no  evidence  has  been  adduced  by  the  United 
States  to  support  them. 
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In  the  ease  of  the  Falkland  Islands,  the  conditions 

45  recited  in  the  preamble  of  the   Statute  are  identical 
with  those  which  are  alleged  to  exist  as  to  the  seals 

in  the    North    Pacific,  and  the  colonial  legislation  has  been 

framed  in  strict  accordance  with  the  principles  contended 

for  by  (ireat   llrilain. 

Neither  (Jreat  Britain  nor  her  Colonies,  under  circum- 
stances of  seal  life  precisely  identical  with  those  of  the 
seals  in  the  North  Pacific,  have  attempted  to  establish  a 
right  of  property  in  or  protection  of  the  seals  frequenting 
and  breeding  on  their  shores  when  they  leave  the  terri- 
torial waters. 

GREENLAND  OR  JAN  MAYEN  FISHERIES. 

united  states  The  second  group  of  enactments  of  other  countri< 
Case,  p.  227.  referred  to  in  the  United  States'  Case  are  based  upon  Con- 
ventions; they  therefore  lend  no  support  to  the  United 
States7  contention,  that  they  can  by  their  independent 
action  claim  to  enforce  such  regulations  against  the  sub- 
jects of  other  nations  in  respect  of  fishing  in  the  high  sea. 
The  enactments  in  question  are  those  of  Great  Britain, 
Sweden,  Norway,  Eussia,  Germany,  and  Holland.  They 
all  deal  with  the  Jan  Mayen  seal  fisheries  in  the  Atlantic 
east  of  Greenland ;  and  proceed  on  the  principle  here 
enunciated. 

LEGISLATION  AS  TO   GREENLAND  FISHERY. 

38  vict., cap. is.     The  first  section  of  "The  Great  Britain  Greenland  Seal 
Fishery  Act  of  1875"  is  shortly  as  follows: 

When  it  appears  to  Her  Majesty  in  Council  that  the  foreign  States 
whose  ships  or  subjects  are  engaged  in  the  Jan  Mayen  fishery  .  .  . 
have  made  or  will  make  with  respect  to  their  own  ships  and  subjects 
the  like  provisions  to  those  contained  in  this  Act,  it  shall  be  lawful 
for  Her  Majesty,  by  Order  in  Council,  to  direct  that,  this  Act  shall 
apply  to  the  said  seal  fishery. 

The  legislation  of  the  other  countries  is  conceived  in  a 
similar  spirit,  and  was  passed  after  negotiations  between 
their  respective  Governments. 

The  necessary  legislation  having  been  provided,  the 
Queen,  by  Order  in  Council,  dated  the  28th  November, 
1876,  put  the  Act  in  force  against  her  own  subjects. 

46  PRINCIPLES   OF  FISHERY   CONVENTIONS. 


CaSitf1237tates 


£rea*  difficulty  of  effectively  maintaining  a  close 
time  in  distant  fisheries  in  the  high  seas,  and  of  protecting 
and  regulating  such  fisheries,  except  as  against  subjects, 
has  in  many  instances  been  dealt  with  by  Conventions,  as 
is  stated  in  the  United  States  Case. 

These  Conventions  proceed  on  principles  well  established. 

These  principles  are: 

1.  The  determination  of  the  limits  of  the  exclusive  fish- 
eries of  the  respective  parties  to  the  Convention. 

2.  Except  as  expressly  varied  by  agreement  the  respec- 
tive national  jurisdictions  are  preserved  intact. 


3.  It 

CttQ.    f\\7£ 
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3.  It  is  only  by  agreement  that  jurisdiction  on  the  high 
sea  over  its  nationals  is  given  by  one  nation  to  another. 

These  principles  do  not  advance  the  United  States  con- 
tention. The  consent  of  other  nations  is  wanting  to  the 
exercise  by  the  United  States  of  the  exclusive  control 
which  it  claims. 

ARGUMENT     TO     BE  DEDUCED    FROM    EXISTENCE  OF 
CONVENTIONS. 

The  existence  of  the  Conventions  demonstrates  their 
necessity;  by  such  Conventions  alone  can  one  nation  pre- 
sume to  control  the  subjects  of  another  State  upon  the  high 
seas. 

They  recognize  the  right  of  the  subjects  of  all  the  Con- 
tracting Parties  alike  to  fish  in  the  high  sea  beyond  th$ 
territorial  waters,  but  for  their  mutual  benefit  they  subject 
the  fishing  to  regulations  to  be  observed  by  the  subjects 
of  all  alike.  The  Conventions  and  the  legislation  giving 
efiect  to  them  do  not  profess  to  impose  these  regulations' 
on  the  subjects  of  other  countries  not  parties  to  the  Conven- 
tions, nor  to  prohibit  them  in  any  way  from  fishing  in  the 
high  seas,  nor  could  they  do  so. 

EUSSIA. 

EXAMINATION  OF  FOREIGN  SEAL  LEGISLATION. 
White  Sea. 

The  Russian  law  dealing  with  the  Ustinsk  sealing  indus-  unit«a  states 
try  in  the  White  Sea  is  set  out  in  the  United  States  p^r**'™1'1' 

Case. 

47  The  industry  is  carried  on  in  the  Gulf  of  Mesensk 

in  the  White  Sea;  the  gulf  is  53  miles  wide. 

The  principal  provisions  of  the  law  are  the  appointing 
certain  days  of  departure  to  the  fisheries,  and  prohibiting 
the  lighting  of  fires  to  windward  of  the  groups  or  hauling- 
grounds  of  the  seals. 

The  law  is  not  directly  or  indirectly  applied  to  foreigners. 

Further,  Article  21  of  the  Russian  Code  of  Prize  Law  of  British  Case, 
1869  limits  the  jurisdiction al  waters  of  Russia  to  3  miles r^u*:^ ^ 
from  the  coast. 

Behring  Sea  and  Sea  of  Okhotsk. 

This  Article  applies  to  the  western  shores  of  Behring   British  case, 
Sea,  and  the  regulations  published  at  Yokohama  in  1881,  P-116- 
with  respect  more  especially  to  sealing  off  the  Commander 
and  Robben   Islands,  are  inconsistent  with  -the  United 
States  contention  as  to  Russia's  claims  to  jurisdiction. 

The  prohibitions  contained  in  these  regulations  were  iwa.,  Appen- 
explaiued  by  M.  de  Giers  in  a  letter  to  Mr.  Hoffmann.  %*  NO!'  "e,  pj 

19-20. 

This  measure  refers  only  to  prohibited  industries  and  to  the  trade 
in  contraband : 

"The  restrictions  which  ib  establishes  extend  strictly  to  the  terri- 
torial waters  of  Russia  only." 
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Caspian  tiea. 


M:d.-B     Tin'  lishing  and  sealing  industries  in  the  Caspian  Sea 
nendix!'Yol.'i,  pi  are  also  dealt  with   by  la\v.  which   expressly  declares  that 

the  catching  of  fish  and  killing  of  seals  in  the  waters  of  the 
Caspian  included  in  the  Russian  Empire  are  free  to  all  who 

desire  to  engage  in  the  same,  except  in  certain  si>eriiied 
localities,  under  observance  of  the  established  rules.  A 
close  time  is  appointed. 

The  Caspian  ^ea  is  a  land  locked  sea  included  within  the 
territorial  dominions  of  Hussia  and  Persia,  and  the  regula- 
tions have  no  bearing  on  the  questions  involved  iu  the  right 
of  fishing  iu  Behring  sea. 

48  URUGUAY. 

(,  ir"iti)l1.,  .,,f  ^7     The  law  of  Uruguay  establishes  a  close  time  for  seals  on 
p«aSix,'voi.'  i,  p.  the  Lobos  and  other  islands  on  the  coasts  of  Kio  de  liv 
Plata,  and  in  that  part  of  the  ocean  adjacent  to  the  Depart- 
ments of  Maldonado  and  Kocha. 
iiritish  conn-     it  is  in  no  sense  extra  territorial. 

ter-Case,  p.  90.  ._.  ..  .....  ,  „  ,  .     ,     „ 

The  provision  prohibiting  vessels  of  any  kind  from 
anchoring  off  the  islands,  and  the  construction  of  works 
that  might  frighten  away  the  seals,  is  territorial. 

CHILE. 

ibid.,  p.  91.  The  Ordinance  of  1802  allows  only  Chileans  and  for- 
eigners domiciled  in  Chile  to  engage  in  the  pursuit  on  land 
or  at  sea  of  seals  and  otters  in  the  coasts,  islands,  and  t<-f- 
ritorial  waters  of  the  Republic. 

Foreign  vessels  are  prohibited  from  engaging  in  this 
industry. 

United  states     This  Law  is  obviously  not   extra-territorial,  but  it  is 
Case,  p.  229.       appealed  to  in  support  of  the  United  States  contention  of 
a  right  of  property  and  protection  on  the  high  sea,  to  which 
it  is  diametrically  opposed. 

British  Coun-     The  principles  on  which  the  British  contention  is  based 
ase,p.9i.    are  expressiy  k^  down  jn  the  Chilean  Code. 

ARGENTINE  EEPUBLIC. 

The  laws  of  the  Eepublic  are  not  set  out  in  the  United 

•States  Appendix.     The  statement  in  the  United  States 

Case  is  merely  that  protection  is  given  to  the  fur  seals 

resorting  to  the  coasts;  it  is  not  stated  that  the  regulations 

are  extra-territorial,  or  that  they  apply  to  foreigners. 

JAPAN. 

United  states     Japanese  law  deals  with  hunting  and  killing  seals       _ 
pendi?;  vol.'  i,  p.  sea-otter  iu  the  Hokkaido,  i.  e.,  Yezo,  and  certain  islands 
to  the  north  belonging  to  Japan. 

h  C93Un'  ^  Tlie  law  is  llot  extra  territorial,  and  the  Japanese 

Government  have  stated  that  they  consider  that 
there  are  no  means  of  checking  foreign  fishermen  outside 
the  line  of  territorial  limits  fixed  by  international  law. 
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CONCLUSION  FROM  FOREIGN  LAWS. 

None  of  the  countries  above  specified  profess  to  control 
the  killing  of  seals  by  extra-territorial  provisions,  or  by 
interfering  with  foreigners  on  the  high  seas,  or  in  any 
other  way  than  in  accordance  with  the  principles  already 
established;  nor  do  they  profess  to  claim  a  property  in  or 
a  right  of  protection  of  seals  in  the  high  sea. 

The  first  contention  of  the  United  States,  that  seal  life 
is  protected  by  extra  territorial  laws  of  otuer  countries 
applicable  to  foreigners,  is  therefore  shown  to  be  without 
foundation. 

EXAMINATION  OF   SECOND   CONTENTION    OF   THE   UNITED 
STATES  AS   TO   LAWS   OF    OTHER  NATIONS. 

A  further  contention  of  the  United  States  is  that,  not 
seal  fisheries  only,  but  other  fisheries,  are  protected  by 
extra-territorial  laws  of  other  nations,  and  that  they  are 
extended  to  foreigners. 

The  contention  is  based  on  the  following  examples: 

British. 

Irish  oyster  fisheries. 

Scotch  herring  fisheries. 

Ceylon  pearl  fisheries. 

Queensland  and  West  Australian  pearl  fisheries. 


France. 

Algerian  coral  fisheries. 
Italian  coral  fisheries. 
Norwegian  whale  fisheries. 
Colombian  pearl  fisheries. 
Mexican  pearl  fisheries. 

From  these  examples,  an  inference  is  attempted  to  be 
drawn  that  the  United  States  are  warranted  in  demanding 
from  other  nations  acquiescence  in  their  claim  that  their 
legislation  for  Alaska  should  apply  to  the  seal  fishery  in 
Behring  Sea. 

EXAMINATION  OF  BRITISH  FISHERY  LEGISLATION. 

The  contention  that  British  fishery  legislation  is  extra- 
territorial, or,  if  extra-territorial,  that  it  extends  to  for- 
eigners, remain  to  be  considered. 
50  It  is  later  pointed  out  that  considerations  apply    (Post,  p.  59.) 

to  the  case  of  oyster,  pearl,  and  coral  fisheries,  which 
have  no  application  to  the  case  of  free  swimming  fish  or 
animals. 

IRISH  OYSTER  FISHERIES. 

The  law  dealing  with  the  oyster  fishers  on  the  coast  of 
Ireland  is  shortly  as  follows: 

The  Statute  permits  the  Irish  Fishery  Commissioners  to  ca31  «£ d32  viot., 
regulate,  by  bye-laws,  oyster  dredging  on  banks  20  miles  to ca 
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seaward  of  a  certain  line  drawn  between  two  headlands 
the  oast  coast  of  Ireland. 

Within  this  line  the  extreme  depth  of  indentation  is  not 
more  than  5  miles. 

The  Act  provides  that  the  bye-laws  are  to  apply  equally 
to  all  boats  and  persons  on  whom  they  may  be  binding; 
but  they  are  not  to  come  into  operation  until  an  Order  in 
Council  so  directs. 

The  Order  in  Council  is  to  be  binding  on  all  British  sea- 
fishing  boats,  and  on  any  other  sea-fishing  boats  specified 
in  the  Orders. 

The  tacts  which  have  occurred  since  the  passing  of  the 
Statute  are  as  follows : 

The  Commissioners  have  made  a  bye-law  appointing  a 
close  time. 

The  bye-law  was  put  in  force  by  Order  in  Council  of  the 
29th  April,  1869. 

The  Order  recited  the  power  given  to  the  Queen  by  the 
Act  to  specify  other  besides  British  boats  to  which  the 
bye-law  was  to  apply. 

No  other  boats  were  so  specified. 

The  law  is  therefore  expressly  limited  to  British  boats 
within  the  20  miles.  It  cannot  by  the  terms  of  the  Act 
itself  apply  to  any  foreign  boats. 

It  would  be  contrary  to  the  principles  on  which  British 
legislation  invariably  proceeds  that  bye  laws  should  apply 
to  foreign  boats  outside  the  3  mile  limit,  unless  power  to 
enforce  such  a  bye-law  against  the  boats  of  any  nation  had 
been  acquired  by  Treaty. 

The  provision  was  inserted  in  the  Act  to  provide  for  the 
case  of  any  such  Treaty  being  entered  into. 

Thereafter,  without  such  enabling  provision  in  the 

51        Act,  the  Queen  would  possess  no  power  to  make  an 

Order  in  Council  bringing  foreigners  within  the  Act. 

Fulled  states     The  statement  made  in  the  United  States  Case  is  thcre- 

1Se,p.232.          fore  inaccurate< 

SCOTCH  HERRING  FISHERIES. 


By  the  Act  of  1887,  52  &  53  Viet,  cap.  23,  a  close  time 
is  provided,  and  trawling  is  prohibited  within  the  north- 
eastern indentation  of  the  coast  of  Scotland:  the  line  of 
limit  is  drawn  from  Duncansby  Head,  in  Caithness,  to  Bat- 
tray  Point,  in  Aberdeen  shire,  a  distance  of  80  miles. 

Penalties  are  imposed  on  any  person  infringing  the  pro- 
visions of  the  Act. 

ibid.,  p.  233.  Stress  is  laid  in  the  United  States  Case  on  the  words 
"any  person;"  and  the  statement  is  made  that  "the  Act  is 
not  confined  in  its  operations  to  British  subjects." 

This  statement  is  at  variance  with  the  principles  of 
English  legislation  and  the  practice  of  the  English  Courts 
in  interpreting  Statutes. 

(Post,  p  56.)  "Any  person"  is  a  term  commonly  used  in  English  Stat 
utes  dealing  with  offences,  and  it  is  invariably  applied  to 
such  persons  only  as  owe  a  duty  of  obedience  to  the  British 
Parliament. 
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CEYLON  PEARL  FISHERIES. 

The  pearl  fisheries  on  the  banks  of  Ceylon,  which  extend 
from  0  to  21  miles  from  the  coast,  are  subject  to  the  Colonial .  Appendix,  vol. 
Act  of  1811,  which  authorizes  the  seizure  and  condemnation lf  5'r£i  coun- 
of  any  boat  found  within  the  limits  of  the  pearl  banks,  or  ter-caae,  pp.  93, 
hovering  near  them. 

These  pearl  fisheries  have  been  treated  from  time  imme- 
morial by  the  successive  rulers  of  the  island  as  subjects  of 
property  and  jurisdiction,  and  have  been  so  regarded  with 
the  acquiescence  of  all  other  nations. 

The  principles  governing  the  occupation  of  such  pearl    (post,  p. 59.) 
fisheries  will  be  dealt  with  at  a  later  stage  of  this  Argument ; 
for  the  present  it  is  sufficient  to  indicate  the  proposition 
which  Great  Britain  will  maintain  by  a  quotation  from 

Chief  Justice  Cockburn,  in  Keg.  v.  Keyn:  D^R-' 2nd  Ex- 

52  Where  the  sea,  or  the  bed  on  which  it  rests,  can  be  physically 

occupied  permanently,  it  may  be  made  subject  to  occupation  in 
the  same  manner  as  unoccupied  territory. 

The  special  application  of  this  principle  to  the  Ceylon    "Droit   des 
fisheries  was  thus  treated  by  Vattel:  Gens, "i, sec. 237. 

Who  can  doubt  that  the  pearl  fisheries  of  Bahrien  and  Ceylon  may 
lawfully  become  property? 

AUSTRALIAN  PEARL  FISHERIES. 

In  the  TJnited  States  Case  reference  is  thus  made  to  the 
Australasian  fishery  laws : 

These  Statutes  extended  the  local  regulations  of  the  two  countries     United  States 
mentioned  (Queensland  and  Western  Australia)  to  denned  areas  of  the  Case,  p.  234. 
open  sea,  of  which  the  most  remote  points  are  about  250  miles  from  j  pjJSer-^BQ.™ 
the  coast  of 'Queensland,  and  about  600  miles  from  the  coast  of  West-  '  British    Coun- 
ern  Australia.  ter-Case,  p.  94. 

It  suffices  to  point  out  that  these  Statutes  are  in  express 
terms  confined  to  British  ships  and  boats  attached  to  Brit- 
ish ships. 

Foreign  Fishing  Laws  discussed. 
FRANCE. 

By  the  Decree  of  the  10th  May,  1862,  certain  fisheries  are  allowed  to     United   States 
be  temporarily  suspended  over  an  extent  of  sea  beyond  the  3-mile  limit  Case'  P-234. 
if  it  is  necessary  for  the  preservation  of  the  bed  of  the  sea,  or  of  a  fish-     British    Coun- 
ery  composed  of  migratory  fishes.     The  suspension  will  be  ordered  on  ter-Case, p.  94-95. 
the  request  of  the  "prud'homnies  des  pecheurs,"  or,  in  their  absence, 
of  the  "syndics  des  gens  de  rner." 

There  is  no  evidence  that  this  law  is  applied  to  for- 
eigners. 

On  the  contrary,  there  is  evidence  that,  apart  from  Con- 
ventions, France  only  legislates  for  foreign  fishermen  within 
the  3-mile  limit. 

Article  1  of  Law  1  of  March  1888  lays  down:. 

Fishing  by  foreign  vessels  is  forbidden  in  the  territorial  waters  of 
France  and  Algeria  within  a  limit  which  is  fixed  at  3  marine  miles  to 
pea  from  low- water  mark. 
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53  ALGERIAN  CORAL  *FJ  QUERIES. 

The  Tin  it  c<l  Stales  CM  so  proceeds: 


HritiRh    Toim-      Numerous  laws  have  :ilso  ln-cn   riim-frd   by  I-Vnnce  to  protect  ni 

ter-Ciiso,  p.95.       regulate   the   coral    fisheries   of  Algeria.   both   as   to  natives   ami    for- 

eigners. and  the  coral  beds  so  regulated  extend  at  .some  points  as  far 

as  7  miles  into  t  lie  ><  a. 

i  nil.  ,i  Btntei  This  statement  is  not  verified  by  particulars  or  evidence, 
v;:r'i.MSndix<l)"t  a  Map  isgivrn  in  tlu>  United  States  Case,  in  which 
this  7-mile  limit  is  indicated. 

(P«««,p.59.)  The  international  law  as  to  occupation  of  coral  beds  will 
be  dealt  with  presently  ;  but  it  may  be  noted  that  the  anal- 
ogy between  a  7-  mile  protection  of  a  coral  bed  extending 
from  low-water  mark  under  the  sea,  and  protection  of  seals 
on  the  high  sea,  is  not  apparent,  either  as  to  the  principles 
governing  the  two  cases,  or  the  facts  to  which  those  prin- 
ciples should  be  applied. 

ITALIAN  CORAL  FISHERIES. 
Cn™[,?l5?totei     The  United  States  Case  states  that— 

ibid.,  ^Appen-  the  coral  beds  surrounding  the  Island  of  Sardinia,  and  lying  off  the 
dix,  pp.  470-181.    801lth-we8t  coast  of  Sicily,  have  been  made  the  subject  of  elaborate 
regulations  by  the  Government  of  Italy. 

The  remarks  that  have  already  been  made  as  to  the 
Algerian  coral  fisheries  equally  apply  to  the  Italian  reefs, 
and  it  is  not  suggested  by  the  United  States  that  foreigners 
have  been  excluded. 

NORWEGIAN  WHALE  FISHERIES. 

British  Conn-  The  Norwegian  law  of  1880  for  the  protection  of  whales 
^nJS^stktea  provided  a  close  time  "on  that  part  of  the  sea  on  the  coasts 
Case,  p.  230.  of  Fmmarken  which  the  King  will  define." 

The  Proclamation  of  the  King,  in  1881,  accordingly 
defined  that  part  of  the  sea  to  be  1  Norwegian  or  Swedish 
mile  (equal  to  4  British  miles)  from  the  coasts  of  Fin- 
marken,  to  be  counted  from  the  outermost  islands  or  rocks 

which  are  never  covered  by  the  sea. 

6£  The  whole  of  Varan  ger  Fiord  is  included,  the  dis- 

tance between  the  headlands  of  the  fiord  being  32 
miles. 

The  Norwegian  law  is,  therefore,  expressly  limited  to  a 
small  area  of  territorial  sea. 

(Post,  P.  59.)  The  special  protection  in  Varanger  Fiord  falls  within 
the  principle  of  waters  of  the  territory  to  be  hereafter 
explained. 

COLOMBIAN  PEARL  FISHERIES. 

United  states     The  Law  of  Panama  is  thus  stated  in  United    States 
iH  2  Appen.  Case.    It  prohibits— 

484-H185.'  '  P'  the  use  of  diving-machines  for  the  collection  of  pearls  within  an  area 
of  the  sea  over  60  marine  miles  in  length,  and  extending  outward 
about  30  marine  miles  from  the  coasts. 

There  is  no  evidence  to  show  that  the  law  in  question, 
if  correctly  stated,  applies  to  foreigners. 


Even  : 
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Iven  if  the  bays  shown  on  the  United  States  Map  are 
intended  to  be  included  in  the  application  of  the  law  as  is 
suggested  in  the  United  States  Case,  the  claim  must  be 
justified,  if  at  all,  on  the  principle  of  waters  of  the  terri- 
tory previously  referred  to  and  subsequently  explained. 

MEXICAN  PEARL  FISHERIES. 

United    States 

The  United  States  Case  states —  Case,  P,  230. 

that  along  the  coast  of  Lower  California  the  pearl-beds  have  been    Ibid..    Appen- 
m ad e  the  subject  of  special  exclusive  grants  to  private  individuals,  dix.,vol.  i,  p.  491. 
and  have  been  divided  for  this  purpose  into  two  belts:  the  inner  belt 
extending  seaward  for  3  miles  (5  kilom.),  and  the  other  belt  for  6 
miles  (10  kiloiu.). 

Foreign  vessels  are  admitted  generally  to  the  Mexican 
fisheries  if  they  comply  with  the  laws  and  regulations. 

The  only  claim  made  by  Mexico  is  to  regulate  all  fisher- 
men alike;  but  with  regard  to  English  fishermen,  attention 
is  drawn  to  the  provisions  of  Article  IV  of  the  Treaty  of 
1888  between  Great  Britain  and  Mexico,  by  which  the  two 
Powers  agree  to  3  miles  as  the  limit  of  their  territorial 
waters. 

55  THE  UNITED  STATES  CONTENTION  NOT  SUPPORTED 

BY  FOREIGN  LAWS. 

These  are  the  only  foreign  laws  set  out  by  the  United 
States,  and  it  may  be  assumed  that  there  are  no  laws  of 
any  other  countries  on  which  the  United  States  could  rely 
to  support  their  claim,  either  directly  or  by  analogy. 

Her  Majesty's  Government  submit  that  these  laws  do 
not  support  the  United  States  contention. 

EXAMINATION  OF  LEGAL  PRINCIPLES. 

STATEMENT     OF    LEGAL    PRINCIPLES    REFERRED    TO    IN 
ANALYSIS   OF   BRITISH  AND   FOREGIN  LAWS. 

Throughout  the  foregoing  discussion  of  the  legislation 
of  various  nations,  certain  principles  of  law  have  been 
referred  to,  the  full  explanation  of  which  had  necessarily 
to  be  postponed  until  the  examinations  were  completed. 

For  convenience  these  principles  will  now  be  collected, 
and  will  then  be  separately  examined : 

(I.)  That  by  the  universal  usage  of  nations,  the  laws  of 
any  State  have  no  extra-territorial  application  to  foreign- 
ers, even  if  they  have  such  application  to  subjects. 

(II.)  That  Great  Britain  has  incorporated  this  principle 
into  her  own  law  by  a  long-established  usage,  and  a  series 
of  decisions  of  her  Courts;  and  that  the  law  of  the  United 
States  is  identical. 

(III.)  That  the  British  Colonies  have  no  power  to  legis- 
late for  foreigners  beyond  the  colonial  limits. 

(IV.)  That  international  law  has  recognized  the  right  to 
acquire  certain  portions  of  the  waters  of  the  sea  and  the 
soil  under  the  sea,  in  bays,  and  in  waters  between  islands 
and  the  mainland. 
B  S,  PT  X- 
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(V.)  That  tlir  analogy  attempted  to  be  traced  by  the 
United  States  l)ct\veen  the  claims  to  protect  seals  in  lleh- 
ring  Sea,  and  the  principles  applicable  to  coral  reefs  and 

pearl -heds.  is  unwarranted. 

(VI.)  And,  finally,  that  there  is  no  complete  or  even 
partial  consent  of  nations  to  any  snch  pretension  as  to 
properlv  in.  and  protection,  of,  seals  as  set  up  by  the 

United  States. 


EXTRA-TERRITORIAL  LAWS  OF  A  STATE  HAVE  NO  APPLI- 
CATION TO   FOREIGNERS. 

It  is  submitted  that,  as  well  by  international  and  con" 
stitutional  law  as  by  the  common  consent  and  practice  of 
nations,  the  laws  of  a  State  have  no  application  to  for- 
eigners beyond  the  territorial  limits  of  that  State; 
56  and  that  if  they  are  declared  to  have  an  extra- 
territorial application,  it  is  limited  to  subjects  of 
that  State  who  may  fall  within  its  provisions. 

The  fundamental  principle  which  governs  the  application 
of  laws  is  expressed  in  the  maxim,  extra  territorium  Jim 
dicenti  impune  non  paretur. 

No  general  propositions  are  clearer  than  these. 

All  persons  are  subject  to  the  laws  of  a  country  in  which 
they  are. 

No  person  is  subject  to  the  laws  of  a  country  in  which  he 
is  not. 

The  only  exception  is  that  subjects  maybe  legislated  for 
by  their  own  Legislature,  even  though  they  are  abroad,  the 
enforcement  of  any  punishment  being  reserved  till  such 
time  as  they  return  to  their  own  country. 

These  principles  are  of  equal  force  on  the  high  seas. 

In  ships  on  the  high  seas,  no  one  is  subject  to  any  juris- 
diction but  that  of  his  own  country,  or  of  the  country  to 
which  the  ship  belongs.  The  laws  of  other  countries  do 
not  bind  him,  and  he  may  disregard  them  with  impunity. 

II. 


THE  LAWS  OF  GREAT  BRITAIN   HAVE   NO  EXTRA-TER] 
TORIAL  APPLICATION  TO  FOREIGNERS. 

It  may  be  conclusively  demonstrated  that  Great  Britain 
has  incorporated  this  principle  into  her  municipal  law  by 
a  long  established  usage,  and  by  a  series  of  decisions  of 
her  Courts. 
2Ex.D.     *n  -^e»-  v-  Keyn,  Cockburn,  0.  J.,  said: 

Where  the  language  of  a  Statute  is  general,  and  may  include  for- 
eigners or  not,  the  true  canon  of  construction  is  to  assume  that  the 
Legislature  has  not  so  enacted  as  to  violate  the  rights  of  other  nations. 

see  also  the     This  is  the  answer  to  the  argument  of  the  United  States, 

cascof  the  "Zoll-  ,  ,  ,,  i      //  M   •      r-»    •  ,•    -,  -i  ^    i        •    -i 

viMvin,"  cited  in  based  upon  the  words  "  any  person"  in  British  and  Colonial 

British  Couuter- 
Case,  p.  99. 


L 
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The  intimate  connection  between  the  national  law  and 
the  international  law  is  indicated  in  the  Judgments  now 
quoted. 

QUOTATIONS  FROM  ENGLISH  JUDGMENTS. 

ID  the  case  of  "  Le  Louis,"  Lord  Stowell  said :  2  Dodson,  239. 

Neither  this  British  Act  of  Parliament  nor  any  Commission  founded 
on  it  can  affect  any  right  or  interest  of  foreigners  unless  they  are 
founded  on  principles  and  impose  regulations  that  are  consistent  with 
the  law  of  nations;  that  is  the  only  law  that  Great  Britain  can  apply 
to  them,  and  the  generality  of  any  terms  employed  in  an  Act  of  Par- 
liament must  he  narrowed  in  construction  by  a  religious  adherence 
thereto. 

57  So  in  Cope  v.  Doherty,  Lord  Justice  Turner  said :  j  2G1^e  Gex-  and 

This  is  a  British  Act  of  Parliament,  and  it  is  not,  I  think,  to  be  pre- 
sumed that  the  British  Parliament  could  intend  to  legislate  as  to  the 
rights  and  liabilities  of  foreigners ;  in  order  to  warrant  such  a  conclu- 
sion, I  think  that  either  the  words  of  the  Act  ought  to  be  express  or  the 
context  of  it  very  clear.  . 

So  in  Jeffreys  v.  Boosey,  Baron  Parke  said:  Q9*  H.  L.  cases, 

The  Legislature  has  no  power  over  any  persons  except  its  own  sub- 
jects, that  is,  persons  natural-born  subjects,  or  resident,  or  whilst 
they  are  within  the  limits  of  the  kingdom ;  the  Legislature  can  impose 
no  duties  except  on  them,  and  when  legislating  for  the  benefit  of 
persons  must  primd  fade  be  considered  to  mean  the  benefit  of  those 
who  owe  obedience  to  our  laws,  and  whose  interest  the  Legislature  is 
under  a  correlative  obligation  to  protect. 

A  remarkable  application  of  this  principle  occurred  in  5Q%-  R- 12  Cb- D< 
the  case  of  ex  parte  Blain  re  Sawers.  The  question  arose0 
as  to  the  application  of  the  English  Bankruptcy  Law  to 
foreigners  in  England;  the  definitions  of  acts  of  bank- 
ruptcy in  the  Statute  include  the  commission  of  certain 
acts  "in  England  or  elsewhere;"  yet  it  was  held  by  the 
Court  of  Appeal  that  a  foreigner  in  England,  although  on 
general  principles  he  was  subject  to  English  law,  could  not 
be  made  bankrupt  unless  he  had  committed  an  act  of  bank- 
ruptcy in  England.  The  words  "or  elsewhere"  were  held 
not  to  apply  to  such  a  foreigner  on  the  principles  above 
stated. 

It  is  unnecessary  further  to  cite  authorities;  one  more    L- E->  2  EX.  L>. 
quotation  from  Chief  Justice  Cockburn's  judgment  in  Beg. G3< 
v.  Keyn  will  suffice: 

The  argument  is  that  the  language  of  the  Statute  (of  Henry  VIII 
as  to  offences  on  the  sea)  being  general  in  its  terms,  it  must  be' taken 
to  have  included  foreigners  as  well  as  subjects.  No  doubt  these  words 
are  large  enough  to  include  foreigners  as  well  as  subjects,  but  so  they 
are  to  include  the  entire  ocean  as  well  as  the  narrow  sens;  and  it 
cannot  be  supposed  that  anything  so  preposterous  was  contemplated 
as  to  make  foreigners  liable  to  the  law  of  this  country  for  offences 
committed  on  foreign  ships  all  over  the  world. 

It  is  submitted  that  the  Statute  under  which  the  British 
vessels  were  seized  and  condemned  was  either  wrongly 
interpreted,  or  was  ultra  vires. 
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III. 


L.  R.,  1831, 
C.  415. 


COLONIES   HAVE  NO  POWER  OF  EXTRA-TERRITORL 

1  I  (J1SL/VTION  FOR  FOREIGNERS. 

It  may  further  be  demonstrated  that  Great  Britain  has 
not  assumed  to  grant  to  her  Colonies  any  larger  legislative 
power  than  sin-  assumes  to  possess  herself;  and  that  the 
Colonial  Legislatures  cannot  assume  to  themselves  any 
power  of 'extra-territorial  legislation  for  foreigners,  as  is 
alleged  in  the  United  States  Case. 

<  >n  this  point,  it  would  be  suttic.ient  to  refer  to  the  words 
of  "The  Territorial  Waters  Jurisdiction  Act,  1878,"  which 
defines  the  territorial  waters  "adjacent  to  the  United  King- 
dom or  any  other  part  of  Her  Majesty's  dominions"  to  extend 
no  further  than  1  marine  league  from  low-water  mark. 

The  Judicial  Committee  of  the  Privy  Council  have  ex- 
pressly declared  the  limits  of  the  Colonial  Legislative 
Power. 

In  Macleod  v.  Attorney-General  for  New  South  Wales 
the  colonial  law  as  to  bigamy  was  considered. 

The  section  enacted  that — 

Whosoever  being  married  marries  another  person  during  the  life  of 
the  former  husband  or  wife,  wheresover  such  second  marriage  takes 
place,  shall  be  liable  to  penal  servitude  for  seven  years. 

Here  were  general  words  similar  to  the  words  "any  per- 
son" so  much  relied  OB  by  the  United  States. 

The  Judicial  Committee  nevertheless  rejected  their  gen- 
eral application.  They  said : 

The  colony  can  have  no  such  jurisdiction,  and  their  Lordships  do 
not  desire  to  attribute  to  the  Colonial  Legislature  an  effort  to  enlarge 
their  jurisdiction  to  such  an  extent  as  would  be  inconsistent  with 
the  powers  committed  to  a  colony,  and  indeed  inconsistent  with  the 
most  familar  principles  of  international  law. 

*  #  *  *  * 

The  words  "Whosoever  being  married"  mean  t{ whosoever  being 
married  and  who  is  amenable  at  the  time  of  the  offence  committed  to 
the  jurisdiction  of  the  colony." 

*  •  *  *  * 

"Wheresoever"  may  be  read,  "Wheresoever  in  this  colony  the 
offence  is  committed." 

And  so,  both  in  case  of  colonial  laws  and  in  the  case  of 

English  laws,  the  words  "any  person"  mean  "any  person 

subject  to  the  jurisdiction  of  the  Legislature  passing  such 

laws,"  subject,  that  is,  in  accordance  with  the  prin- 

59        ciples  of  international  and  constitutional  law  here 

explained. 

The  contention  of  the  United  States  that  the  British 
colonial  laws  warrant,  or  afford  some  analogy  to,  the  Alas- 
kan Seal  Statute,  is  entirely  devoid  of  foundation. 

IV. 

HOW  FAR  INTERNATIONAL  LAW  RECOGNIZES  A  RIGHT  TO 
POSSESSION  OF  PARTS  OF  THE  BED  OF  THE  SEA. 

It  is  next  submitted — 

That  international  law  recognizes  the  right  of  a  State  to 
acquire  certain  portions  of  the  waters  of  the  sea  .and  of  the 


ARGUMENT    OF    GREAT   BRITAIN.  53 

soil  under  the  sea,  and  to  include  them  within  the  territory 
of  the  State. 

This  affords  a  legitimate  explanation  of  the  cases  of  for- 
eign extra-territorial  fishery  laws  cited  by  the  United  States, 
quite  apart  from  any  question  whether  they  apply  to  for- 
eigners or  not. 

But  it  affords  no  justification  for,  nor  are  they  analogous 
to.  the  Alaskan  Seal  Statute,  as  is  contended  by  the  Unitedi 
States. 

The  territory  of  the  nation  extends  to  low- water  mark; 
but  certain  portions  of  the  sea  may  be  added  to  the  domin- 
ion. For  example,  the  sea  which  lies  inter  fauces  terrce, 
and,  in  certain  exceptional  cases,  parts  of  the  sea  not  lying 
'inter  fauces  terrce. 

The  claim  applies  strictly  to  the  soil  under  the  sea.  Such 
claim  may  be  legitimately  made  to  oyster  beds,  pearl  fish- 
eries, and  coral  reefs;  and,  in  the  same  way,  mines  within 
the  territory  may  be  worked  out  under  the  sea  below  low- 
water  mark. 

Isolated  portions  of  the  high  sea  cannot  be  taken  by  a 
nation  unless  the  bed  on  which  they  rest  can  be  physically 
occupied  in  a  manner  analogous  to  the  occupation  of  land. 

These  principles,  though  they  explain  legitimately  all 
the  examples  of  foreign  laws  dwelt  on  by  the  United  States, 
show*  also  that  no  right  to,  or  on,  so  vast  an  area  of  the  high 
sea  as  Behring  Sea  can  be  acquired.  Nor  has  any  such 
claim  ever  been  made. 

V. 

ABSENCE  OF  ANALOGY  BETWEEN  PROTECTION  OF    SWIM- 
MING ANIMALS  AND  OF  OYSTER  AND   CORAL  BEDS. 

It  is  further  submitted  that  there  is  no  analogy  between 
a  claim  to  property  in  and  to  protect  swimming  animals, 
such  as  fish  and  seals,  and  a  like  claim  in  respect  of  oyster, 

pearl,  or  coral  beds. 

60  The  exclusive  fishery  right  recognized  by  inter- 

national law  within  the  territorial  waters,  or  the 
waters  of  the  dominion,  cannot  at  any  rate  be  placed 
higher  than  the  right  to  take  possession  of  wild  animals' 
which  the  common  law  gives  to  the  owners  of  land  on 
which  the  animals  are. 

If  there  were  any  land  animals  which  by  nature  were 
attached  to  the  soil,  the  common  law  right  would  be  prac- 
tically equivalent  to  a  right  of  property;  and  so  as  to  oys- 
ters and  coral  beds,  when  they  are  within  the  waters  over 
which  international  law  recognizes  an  exclusive  fishery 
right,  this  right  becomes  equivalent  to  a  right  of  property 
because  they  are  attached  to  the  soil. 

But  in  animals  which  move  from  this  area  into  the  high 
sea  no  such  property  can  be  acquired. 
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VI. 

NO   CONSENT   OF   NATIONS   TO    PRINCIPLE    OF   RIGHT  . 
CLAIMED   BY   UNITED   STATES. 

Finally,  it  is  submitted  on  this  branch  of  the  United 
States  Argument,  that  there  is  not  shown  to  be  any  con 
sent   of  nations  to  any  proposition  which  would  warrant 
the  United  States  claim  to  the  right  of  protection   or 
property,  now  for  the  first  time  advanced. 

The  United  States  endeavour  further  to  support  their 
contention  by  a  reference  to  certain  other  extra-territorial 
laws  not  connected  with  fisheries  which  have  been  p:: 
by  other  nations.    They  state — 

United   Statos     Reference  may  also  be  made  to  the  British  Hovering  Acts,  the  St. 
l»-  237-         Helena  Act  of  1815,  and  the  Quarantine  Act  of  1825. 

The  "Hovering  Acts." 

These  Acts  have  been  passed  to  prevent  smuggling.  They 
establish  a  practice  which  has  hitherto  been  acquiesced  in 
both  by  Great  Britain  and  the  United  States,  but  they  afford 
no  analogy,  either  in  fact  or  in  principle,  to  the  United  States 
claim  in  the  present  case. 

In  the  firvst  place,  it  will  be  observed  that  the  Hovering 

Laws  do  not  extend  the  limit  of  territorial  waters,  or  assert 

any  general  claim  of  dominion  over  an  area  of  the  sea 

61        beyond  the  ordinary  3-mile  limit,  such  as  is  asserted 

by  the  United  States  over  the  waters  of  Behring  Sea 

east  of  a  certain  line.    They  simply  claim  to  exercise,  a 

special  jurisdiction  over  certain  vessels  at  a  comparatively 

small  distance  outside  the  usual  limit,  in  order  to  prevent  or 

punish  offences  against  the  jurisdiction  within  that  limit,  to 

which  such  vessels  are  acconi  plices. 

And  in  the  case  of  a  British  vessel  which  was  seized  in 
1890  by  a  Kussiau  cruizer,  on  the  ground  that  she  was  seal- 
fishing  within  Russian  territorial  waters.  Her  Majesty's 
Government  were  of  opinion  that  even  if  the  vessel  at 
the  time  of  her  seizure  was  herself  outside  the  3-mile  terri- 
torial limit,  the  fact  that  she  was,  by  means  of  her  boats, 
•carrying  on  fishing  within  Russian  waters  without  the  pre- 
scribed licence  precluded  them  from  remonstrating  against 
the  seizure. 

But  no  such  conduct  has  been  alleged  against  the  Brit- 
ish vessels  seized  by  the  United  States.  They  were  not 
hovering  at  sea,  they  were  not  lying  to  with  intent  to  pro- 
ceed to  the  territory,  or  the  territorial  waters  of  the  United 
States,  wiih  intent  to  assist  others  in  breaking  the  law 
there,  ^o  such  grounds  have  ever  been  alleged  for  the 
seizure  of  the  British  vessels.  The  claim  of  the  United 
States  is  to  include  the  right  to  seize  such  vessels  within 
their  general  jurisdiction  over  Behring  Sea,  and  the  anal- 
ogy of  the  Hovering  Laws  cannot  be  adduced  in  support 
of  such  a  claim. 

Moreover,  even  if  such  analogy  existed,  the  consent,  or 
acquiescence,  of  other  nations,  which  exists  in  the  case  of 
the  " Hovering  Acts"  (so  long  as  the  jurisdiction  is  exer- 
cised withiu  reasonable  limits),  is  wanting  to  the  claim  of 


ARGUMENT    OF    GREAT    BRITAIN.  55 

jurisdiction  advanced  iu  the  present  case  by  the  United 
States;  and  this  absence  of  consent,  or  acquiescence,  is 
fatal  to  a  claim  which  involves  the  right  of  search  and 
seizure  on  the  high  sea  outside  territorial  waters,  and, 
consequently,  a  violation  or  limitation  of  the  freedom  of 
the  sea. 

"  The  St.  Helena  Act,  1815. n 

At  the  peace  of  1815  it  was  determined  by  Great  Britain, 
in  conjunction  with  the  allied  Powers,  that  St.  Helena 
should  be  the  place  allotted  for  the  residence  of  the  Em- 
peror Napoleon  Bonaparte,  under  such  regulations  as  might 
be  necessary  for  the  perfect  security  of  his  person; 
62  and  it  was  resolved  that,  for  this  purpose,  all  ships 
whatever,  British  and  foreign,  excepting  only  the 
East  India  Company's  ships,  should  be  excluded  from  all 
approach  to  the  island.  Notice  was  accordingly  given  by  American  state 
the  British  Charge  d>  Affaires  at  Washington  to  the  United  Jfgf8'  voL  iv' 
States  Government  on  the  24th  November,  1815,  that  a 
Treaty  of  Commerce  between  Great  Britain  and  the  United 
States,  dated  the  3rd  July,  1815,  under  Article  III  of  which 
liberty  of  touching  for  refreshment  at  the  island  was  given 
to  United  States  vessels,  could  not  be  carried  out  in  this 
respect;  and  that  the  ratifications  of  the  Treaty  would  be 
exchanged  under  the  explicit  declaration  that  United  States 
vessels  could  not  be  allowed  to  touch  at,  or  hold  any  com- 
munication whatever  with,  the  island,  so  long  as  it  should 
continue  to  be  the  residence  of  the  Emperor.  The  Treaty 
was  ratified  on  this  understanding. 

The  arrangement  made  for  the  general  safety  received 
the  consent,  express  or  implied,  of  all  nations.  If  any 
analogy  can  be  found  between  that  case  and  the  one  now 
under  discussion,  it  goes  to  show  that  the  United  States 
cannot  exclude  other  nations  from  the  seal  fishery  without 
a  like  consent.  • 

"  The  Quarantine  Act,  1825." 

This  Act  depends  upon  the  principles  already  adverted 
to  with  regard  to  the  Hovering  Acts. 

It  is  submitted  that  no  one  of  these  three  Acts  affords 
any  analogy  or  justification  for  a  jurisdiction  based  merely 
on  protection  of  trade,  and  claimed  and  exercised  many 
hundred  miles  in  open  seas. 

GENERAL  CONCLUSION  ON  THIS    BRANCH  OF    THE  CASE. 

Therefore,  it  is  submitted  that  the  assertion  that  the 
practice  of  nations  supports  the  United  States  contention 
in  regard  to  their  claim  to  property  in,  and  protection  of, 
the  seals  in  the  high  sea,  is  without  foundation. 

If  it  is  regarded  as  an  assumption  of  jurisdiction  on  the 

high  sea,  it  was  entirely  beyond  the  power  of  the  United 

States  Congress  to  pass  an  Act  applying  to  foreign- 

63        ers;  for,  without  acquiescence  of  other  nations,  and 

without  example  in  the  practice  of  other  nations,  it 

infringes  the  rights  of  those  nations  upon  the  high  seas. 
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If,  on  the  other  hand,  it  is  regarded  as  part  of  a  general 
jurisdiction  exercised  by  the  I  'nited  Slates  over  Behring 
Sea,  it  was  also  beyond  the  power  of  the  I'nited  St 
Congress  to  make  the  Act  applying  to  foreigners;  lor,  with- 
out the  consent  of  other  nations,  and  without  example  in 
the  practice  of  other  nations,  it  extended  the  territorial 
waters  of  the  United  States  to  a  limit  hitherto  unknown 
and  unrecognized,  and  in  so  doing  it  infringed  the  rights 
of  other  nations  upon  the  high  seas. 

ANSWER   TO   QUESTION  5. 

Therefore,  it  is  submitted  that  the  foregoing  facts  and 
arguments  conclusively  establish  the  answer  to  Question 
5,  raised  by  Article  VI  of  the  Arbitration  Treaty,  in  favour 
of  Great  Britain,  that  is  to  say : 

To  Question  5. — That  the  United  States  have  no  right  (a) 
of  protection,  or  (b)  of  property,  in  the  seals  frequenting 
the  islands  of  the  United  States  in  Behring  Sea  when  they 
are  found  outside  the  ordinary  3- mile  limit. 


PART  III. 


REGULATIONS. 

It  is  now  desired  to  formulate,  on  behalf  of  Great  Brit- 
ain, the  outline  of  the  argument  which  will  be  presented 
in  connection  with  the  question  of  Regulations*  As  stated 
at  p.  9  of  the  original  Case,  Great  Britain  has  throughout 
been  favourable  to  the  adoption  of  general  measures  for  the 
control  of  the  fur-seal  fishery,  provided  that  such  measures 
be  equitable,  and  framed  with  due  regard  to  the  common 
interest.  It  is,  however,  essential  that  any  Eegulations 
should  operate  to  preserve  the  fur-seal  industry  for  the 
enjoyment,  not  of  the  United  States  alone,  but  of  all  those 
who  may  lawfully  engage  in  sealing.  In  this  connection, 
the  attention  of  the  Arbitrators  is  respectfully  directed  to 
the  general  considerations  summarized  at  p.  159  of  the 
British  Counter-Case. 

Though  in  the  United   States  Case  (Conclusions)  it  is    united  states 
maintained  that  Eegulations  must  practically  be  such  as  Case'  P-  m 

to  prevent  pelagic  sealing  everywhere,  it  is  also 
64        stated  that  the  United  States  are  in  the  position 
of  trustees  of  the  sealing  interest,  thus  involving  the 
idea  of  other  rights  besides  those  of  the  United  States. 

The  United  States  further,  in  their  conclusions  to  their 
Case,  include  in  the  second  "Material  question"  to  be 
determined  by  Arbitrators: 

Whether  the  United  States  and  Great  Britain  ought  not  in  justice     Ibid.,  p.  209. 
to  each  other,  in  sound  policy  for  the  common  interest  of  mankind, 
&c.,  "to  enter  into  such  reasonable  arrangement  by  concurrent  regu- 
lations or  convention,  in  which  the  participation  of  other  Governments 
may  be  properly  in  ited,"  &c. 

In  the  Counter-Case  of  the  United  States,  however,  a 
more  advanced  position  is  taken.  We  read: 

The  United  States  insist,  as  claimed  in  their  Case,  that  they  have,     United   States 
upon  the  facts  established  by  the  evidence,  such  a  property  and  inter-  Con  nter-Case, 
est  in  the  seal  herd  frequenting  the  Islands  of  the  United  States  in  P-  m> 
Bering  Sea,  and  in  the  industry  there  maintained  arising  out  of  it,  as 
entitles  them  to  protection  and  to  be  protected  by  the  Award  of  this 
Tribunal  against  all  pelagic  sealing,  which  is  the  subject  of  controversy  in 
this  Case,  and  quite  irrespective  of  any  right  of  property  or  of  self- 
defence  in  respect  of  their  territorial  interests,  they  claim  to  have 
clearly  shown  that  no  regulations  short  of  prohibition  will  be  sufficient 
to  prevent  the  early  destruction  of  the  Alaskan  seal  herd. 

Before  considering  the  scope  of  the  Eegulations,  the    united  states 
question  as  to  the  area  of  waters  over  which  they  should  Case'pp'30] 
extend  requires  notice.    It  appears  from  certain  passages 
in  the  United  States  Case  and  Counter-Case,  that  it  will 
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be  coiitended  oil  behalf  of  the  United  States  that  the 
.Regulations  should  amount  to  a  practical  prohibition  of 
pelagic  scaling  in  all  waters  to  which  seals  from  the  Priby- 
lott'  Islands  resort,  and  should  effectually  prohibit  and 
.is.  -.  tilt,  capture,  anywhere  upon  the  high  sea's,  of  any 


seals  from  the  Pribyloff  Islands. 

It  is  submitted  that  any  sueli  contention  is  entirely 
beyond  any  claim  ever  advanced  by  the  United  Stai 
any  stage  of  the  controversy  prior  to  the  delivery  of  their 
Case,  and  is  contrary  to  the  agreement  of  the  parties  which 
was  embodied  iu  the  Treaty.  That  Treaty  deals,  and  deals 
only,  with  "questions  which  have  arisen"  between  the  two 
Governments.  In  no  part  of  the  discussion  was  it  sug- 
gested that  the  rights  of  the,  United  States  to  limit  the 
killing  of  seals  extended  beyond  Behring  Sea.  On 
65  the  contrary,  when  the  British  Government  desired 
the  assent  of  Russia  to  the  modus  vivendi  proposed 
ne  month  of  June  1891,  it  was  pointed  out  by  .Mr. 
Case,  Appendix,  Whiirton,  in  a  despatch  to  Sir  Julian  Pauncefote,  dated  the 
vol.  i,  p.  aoc.  ^^  Qf  tjjat  month,  that  the  contention  between  the  United 
States  and  Great  Britain  was  limited  to  that  part  of  Beh- 
ring Sea  eastward  of  the  line  of  demarcation  described  in 
the  Convention  with  Eussia  of  the  30th  March,  1807;  that 
Russia  had  never  asserted  any  rights  in  the  waters  affect- 
ing the  subject  matter  of  the  contention,  and  could  not, 
therefore,  be  a  necessary  party  to  the  negotiations  if  they 
were  not  expanded;  and  further,  that  the  authority  of  the 
President  was  derived  from  the  Statute  of  the  United 
States,  and  that  no  authority  was  conferred  upon  him  to 
prohibit  or  make  penal  the  taking  of  seals  in  the  waters  of 
Behring  Sea  westward  of  the  line  referred  to. 

It  is  scarcely  necessary  to  point  out  that  such  language 
not  only  depends  for  its  force  upon  an  assumed  jurisdiction 
over  an  area  of  sea,  but  is  wholly  inconsistent  with  the  con- 
tention that  pelagic  sealing  in  the  parts  of  the  Pacific 
Ocean  outside  Behring  Sea,  or  in  those  parts  of  Behriug 
Sea  west  of  the  line  of  demarcation,  was  the  subject  of 
controversy  between  the  parties. 

ibid.,  p.  sis.  Further,  on  the  llth  June,  1891,  Mr.  Wharton,  in  his 
letter  to  Sir  J.  Pauncefote,  stated  that  the  Government  of 
the  United  States,  recognizing  the  fact  that  full  and  ade- 
quate measures  for  the  protection  of  seal  life  should 
embrace  the  whole  of  Behring  Sea  and  portions  of  the  North 
Pacific  Ocean,  would  have  no  hesitancy  in  agreeing,  in  con- 
nection with  Her  Majesty's  Government,  to  the  appoint- 
ment of  a  Joint  Commission  to  ascertain  what  permanent 
measures  were  necessary  for  the  preservation  of  the  seal 
species  in  the  waters  referred  to,  such  an  agreement  to  be 
signed  simultaneously  with  the  Convention  for  arbitration, 
and  to  be  without  prejudice  to  the  questions  to  be  submitted  to 
.  the  Arbitrators. 

Later,  viz.,  on  the  8th  March,  1892,  Mr.  Wharton  wrote 
to  Sir  J.  Pauncefote: 

Ibid.,  p.  356.  The  United  States  claims  an  exclusive  right  to  take  seals  in  a  por- 
tion of  the  Behriug  Sea,  while  Her  Majesty's  Government  claims  a 
common  right  to  pursue  and  take  the  seals  in  those  waters  outside  a 
3-mile  limit.  This  serious  and  protracted  controversy,  it  has  now  been 
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happily  agreed,  shall  be  submitted  to  the  determination  of  a 

66  tribunal  of  arbitration,  and  the  treaty  only  awaits  the  action 
of  the  American  Senate.     .     .     .     If  the  contention  of  this  Gov- 
ernment is  sustained  by  the  Arbitrators,  then  any  killing  of  seals  by 

the  Canadian  sealers  during  this  season  in  these  waters  is  an  injury          . 
to  this  Government  in  its  jurisdiction  and  property.      .     .     .      '^ne  Case  A 
United  States  cannot  be  expected  to  suspend  the  defence,  by  BUChvoLi)  p/359.  ~ 
means  as  are  within  its   power,    of  the   property  and  jurisdictional 
riyhts  claimed  by  it,  pending  the  arbitration. 

And  on  the  22nd  March,  1892,  he  again  writes: 

For  it  must  not  be  forgotten,  that  if  Her  Majesty's  Government  pro-  Ibid.,  p.  361. 
ceeds  during  this  sealing  season  upon  the  basis  of  its  contention  as  to 
the  rights  of  the  Canadian  sealers,  no  choice  is  left  to  this  Govern- 
ment but  to  proceed  upon  the  basis  of  its  confident  contention,  that 
pelayic  sealing  in  the  Behring  Sea  is  an  infraction  of  its  jurisdiction  and 
property  rights. 

There  is  no  known  method  whereby  the  seals  resorting  to 
Behring  Sea  may  be  distinguished,  at  any  rate  before  cap- 
ture. Upon  no  construction  of  the  Treaty  could  it  be  pre- 
tended that  the  Tribunal  of  Arbitration  is  empowered  to 
regulate  the  pursuit  of  seals  generally.  To  prohibit  the 
pursuit  of  certain  specified  fur-seals  outside  of  Behring  Sea, 
or  to  make  Eegulations  concerning  them,  would  be  imprac- 
ticable, and  it  is  submitted  would  be  beyond  the  authority 
given  to  this  Tribunal. 

Passing  from  the  question  of  the  area  of  waters  over 
which  the  proposed  Eegulations  should  extend,  and  assum- 
ing the  Eegulations  to  apply  to  the  whole,  or  some  part  of, 
the  non-territorial  waters  of  Behring  Sea,  the  contention  of 
the  United  States,  so  far  as  it  can  be  gathered  from  their 
Case,  is  that  pelagic  sealing  must  be  entirely  prohibited. 

It  is  submitted  that  any  decision  of  the  Tribunal  prohib- 
iting pelagic  sealing  would  be  contrary  to  the  terms  of  the 
Treaty. 

Article  VII  contemplated  the  establishment  of  Eegula- 
tions as  applicable  to  the  pursuit  of  seals  outside  territo- 
rial waters;  and  the  prohibition  of  pelagic  sealing  is  not 
authorized. 

To  contend  that  pelagic  sealing  should  be  entirely  pro- 
hibited would  be,  under  cover  of  so-called  Eegulations,  to 
defeat  the  manifest  intention  of  the  parties. 

The  following  argument  is,  therefore,  based  upon  the 

view  that  the  Eegulations  should  be  such  as  should  be  fair, 

both  to  the  United  States  as  owners  of  the  Pribyloff 

67  Islands,  and  to  Great  Britain  as  representing  those 
who  desire  to  engage  in  the  lawful  industry  of  pe- 
lagic sealing,  but  who  at  the  same  time  are  willing  to  be 
bound  by  such  Eegulations  as  are  necessary  for  proper 
protection  and  preservation  of  the  fur-seal  in,  or  habitually 
resorting  to,  Behring  Sea. 

Furthermore,  it  is  essential  that  the  Eegulations  should 
be  such  as  would  be  likely  to  secure  the  adhesion  of  other 
Powers,  and  would  not  operate  as  an  inducement  to  them 
to  withhold  their  consent  with  the  knowledge  that  by  so 
doing  they  would  secure  to  themselves  greater  advantages 
from  the  industry  in  question. 
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United  States 
Case,  Appendix, 


As  apjx'Mrs  from  the  IJritish  Counter  <  'aso,  mid  from  the 
licport  of  i  lie  British  Commissioners,  tin*  mam  provisions 
which  might.  In-  properly  emln-aced  by  Kegulations  are  the 
inainteiKince  of  a  /one  of  protected  waters  round  the  breed- 
ing islands,  tlie  rMablislimi'iit  of  a  close  season,  and  restric- 
tion as  to  t  he  dale  in  each  year  when  sealin^-vessela  should 
enter  Hchring  Sea. 

Having  regard  to  the  fact  that  each  of  these  proposal-, 
•when  taken  separately,  is  treated  in  the  United  States  (  'use 
and  C'onntei  --Case  as  being  of  no  value,  and  that  the  pro- 
posals collectively  appear  to  be  considered  as  wholly  insutti- 
eicnt,  the  way  in  which  the  question  has  been  dealt  with  by 
the  United  States  in  the  correspondence  prior  to  the  Treaty 
of  Arbitration  is  worthy  of  consideration. 

Up  to  the  month  of  December  1890,  suggestions  of  a  more 
or  less  general  character  appear  from  time  to  time  in  the 
correspondence  to  the  effect  that  international  Kegulations 
should  be  established  through  the  medium  of  a  Conven- 
tion, to  which  all  nations  interested  should  be  parties. 
These  suggestions  led  to  no  definite  agreement,  and  were 
succeeded  by  a  proposal  contained  in  the  following  passage 
from  a  note  of  Mr.  Elaine  to  Sir  Julian  Pauiicefote,  under 
date  the  17th  December,  1890: 

The  President  will  ask  the  Government  of  Great  Britain  to  agree  to 
^]ie  distance  of  20  marine  leagues  within  which  no  ship  shall  hover 
round  the  islands  of  St.  Paul  and  St.  George  from  the  15th  May  to  the 
15th  October  of  each  year.  This  will  prove  an  effective  mode  of  pre- 
serving the  seal  fisheries  for  the  use  of  the  civilized  world. 

And  in  the  same  despatch  there  was  formulated  a 
68        question,  in  the  following  words,  on  which  the  Vllth 
Article  of  the  Treaty  of  Arbitration  was  founded  : 

United  States  Sixth.  If  the  determination  of  the  foregoing  questions  shall  leave 
voU  p  28»  1X'  ^ie  subject  in  such  position  that  the  concurrence  of  Great  Britain  is 
necessary  in  prescribing  regulations  for  the  killing  of  the  fur-seal  in 
any  part  of  the  waters  of  Bebring  Sea,  then  it  shall  he  further  deter- 
mined: First,  how  far,  if  at  all,  outside  the  ordinary  territorial  limits 
it  is  necessary  that  the  United  States  should  exercise  an  exclusive 
jurisdiction  in  order  to  protect  the  seal  for  the  time  living  upon  the 
islands  of  the  United  States,  and  feeding  therefrom.  Second,  whether 
a  closed  season  (during  which  the  killing  of  seals  in  the  waters  of 
Behring  Sen  outside  the  ordinary  territorial  limits  shall  be  prohibited) 
is  necessary  to  save  the  seal-fishing  industry,  so  valuable  and  impor- 
tant to  mankind,  from  deterioration  or  destruction.  And,  if  so,  third, 
what  months  or  parts  of  mouths  should  be  included  in  such  season, 
and  over  what  waters  it  should  extend. 

To  this  proposal  of  Mr.  Elaine's  Lord  Salisbury  replied 
in  his  despatch  of  the  21st  February,  1891,  in  which,  deal- 
ing with  the  sixth  question,  he  observed: 

Ibid.,  p.  294.  The  sixth  question,  which  deals  with  the  issues  that  will  arise  in 
case  the  controversy  should  be  decided  in  favour  of  Great  Britain, 
would  perhaps  more  fitly  form  the  substance  of  a  separate  reference. 
Her  Majesty's  Government  have  no  objection  to  refer  the  general 
question  of  a  close  time  to  arbitration,  or  to  ascertain  by  tbat  means 
how  far  the  enactment  of  such  a  provision  is  necessary  for  the  preser- 
vation of  the  seal  species;  but  any  such  reference  ought  not  to  con- 
tain words  appearing  to  attribute  special  and  abnormal  rights  in  the 
matter  to  the  United  States. 

ibid.,  p.  319.  Finally,  in  deference  to  the  objection  thus  taken  by  Lord 
Salisbury,  Mr.  Whartou,  in  a  letter  of  the  25th  June,  1892, 
to  Sir  Julian  Pauiicefote,  proposed  what  now  forms  Article 
VII  of  the  Treaty. 
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It  is  therefore  to  be  noted  that  the  original  proposition, 
emanating  from  the  President  of  the  United  States,  viz., 
that  the  establishment  of  a  protective  zone,  within  which 
the  killing  of  seals  should  be  prohibited  between  certain 
specified  dates,  was  suggested  as  beiDg  an  effective  mode 
of  preserving  the  seal  fisheries  for  the  use  of  the  civilized 
world,  and  it  is  contended,  on  behalf  of  the  British  Gov- 
ernment, that  further  investigation  and  examination  of  the 
facts  fully  justify  the  view  that  Regulations  of  this  char- 
acter, but  establishing  a  zone  of  smaller  area,  would  suffice 
so  far  as  pelagic  sealing  is  concerned. 

69  Even  assuming  a  point  which  is  open  to  consider- 
able doubt,  viz.,  that  some  of  the  seals  still  suckling 

their  young  travel  to  parts  of  Behring  Sea  at  considera- 
ble distances  from  the  Pribyloff  Islands,  by  far  the  greater 
majority,  if  not  the  whole,  of  such  female  seals  will  be 
found  within  a  zone  of  more  moderate  area. 

It  is  established  that  the  seals,  whatever  may  be  the 
cause  of  their  leaving  the  islands,  do  not  habitually  or 
regularly  go  in  search  of  food.  Food,  ample  for  their 
wants,  is  to  be  found  in  the  vicinity  of  the  islands,  but  all 
the  best  information  points  to  the  fact  that  they  do  not  feed 
during  the  main  period  of  their  sojourn  on  land.  In  addi- 
tion, the  prohibition  of  the  killing  of  seals  during  July 
and  August,  within  the  protected  zone,  would  insure  that 
the  vast  majority,  if  not  all,  of  the  female  seals  actually 
suckling  their  young,  would  be  free  from  capture  by 
pelagic  sealing  during  such  time  as  the  pups  are  depend- 
ent upon  them. 

It  is  unnecessary  to  discuss  in  detail  the  minor  Regula- 
tions which  have  been  suggested  as  to  the  means  of  pelagic 
capture,  and  as  to  the  due  authentication  of  all  licensed 
sealing  vessels.  These  are  matters  on  which  lengthened 
argument  would  be  out  of  place  here. 

It  is,  however,  obvious  that  the  adoption  of  such  Regu- 
lations, and  the  enforcement  of  legislation  in  order  to  ren- 
der them  effective,  does  involve  the  curtailment  of  rights 
which,  upon  the  hypothesis  which  forms  the  basis  of  this 
argument,  now  belong  to  other  nationals,  including  British, 
subjects. 

The  object  of  any  Regulations  is  the  proper  protection 
and  preservation  of  the  fur-seal  in,  or  habitually  resorting 
to  Behriug  Sea.  It  would  be  unjust  that  other  nations 
should  be  asked  to  enforce  by  legislation  this  curtailment 
of  the  rights  of  their  nationals,  without  some  corresponding 
concession  on  the  part  of  the  United  States,  as  owners  of 
the  islands  and  the  territorial  waters  thereof. 

That  during  a  great  portion  of  the  year  the  seals  are  feed- 
ing upon  fish  which  are  valuable  for  the  food  of  man  upon 
the  coasts  of  the  territory  of  Great  Britain,  and  other  na- 
tions, cannot  be  denied. 

That  during  other  portions  of  the  year  they  are 

70  consuming  fish  that  are  swimming  in  the  high  seas, 
in  which  all  nations  have  an  interest,  is  conceded. 
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It  would  not  be  equitable  that  restrictions  upon  the  rights 
of  other  nations  should  be  demanded  solely  for  the  purpose 
of  enhancing  the  benefit  to  be  derived  by  the  United  States 
from  their  possession  of  the  islands.  The  least  that  can  be 
suggested  is  that,  concurrently  with  the  establishment  of 
such  Regulations  as  are  applicable  to  pelagic  sealing,  and 
in  order  to  induce  other  nations,  who  are  not  parties  to  this 
Arbitration,  to  concur  in,  and  give  effect  to,  any  Regula- 
tions, a  reasonable  limit  to  the  slaughter  of  seals  on  the 
breeding  islandsand  proper  provisions  for  its  conduct  should 
be  made  by  the  United  States. 

The  Regulations  for  the  islands  which  the  United  States 
may  be  willing  to  make  must,  it  is  submitted,  have  an  impor- 
tant effect  upon  the  judgment  of  the  Arbitrators  as  to  what 
pelagic  Regulations  would  be  reasonable  or  necessary,  and 
it  is  further  submitted  that  it  is  within  the  competence  of 
this  Tribunal  to  make  the  latter  Regulations  dependent  or 
conditional  on  the  former. 

To  apply  restrictions  to  pelagic  sealing,  without  effective 
and  concurrent  Regulations  being  enforced  on  the  breeding 
haunts,  would  be  as  unreasonable  and  useless  as  the  insti- 
tution of  restrictions  over  a  coastal  or  estuary  salmon  fish- 
ery, while  the  salmon  on  the  spawning-beds  of  the  river 
were  being  taken  without  let  or  hindrance. 

It  is  contended  on  behalf  of  the  United  States  that  the 
management  of  the  islands  in  the  past  had  been  properly 
controlled  and  conducted  with  due  regard  to  the  protection 
of  seal  life.  Her  Majesty's  Government  are  unable  to  con- 
cur in  that  view.  For  reasons  that  have  been  stated  at 
length  in  the  Counter-Case,  in  reply  to  the  contentions  in 
the  United  States  Case,  it  is  submitted  that  the  excessive 
killing  of  seals  on  the  islands  during  a  long  series  of  years 
has  contributed  largely  to,  and  has  been  in  all  probability 
the  main  cause  of  diminution  in  numbers.  Be  this  as  it 
may,  in  view  of  the  experience  of  the  past,  the  number  of 
seals  to  be  killed  in  each  year  upon  the  Pribyloff  Islands 
ought  to  be  limited,  and  the  methods  pursued  there  con- 
trolled, in  accordance  with  the  actual  condition  of  seal  life, 
and  subject  to  periodical  review  by  independent  Govern- 
ment Agents. 

71  Finally,  it  is  submitted  for  the  consideration  of 

the  Tribunal  that  the  imperfect  knowledge  even  now 
possessed  as  to  the  habits  and  conditions  of  seal  life  in 
many  essential  particulars  makes  it  important  to  consider 
how  far  it  is  safe  to  lay  down  Regulations  unlimited  in 
duration  until  wider  experience  of  their  operation  has  been 
acquired. 


PART  IV. 


DAMAGES  AND  COMPENSATION. 


1.  BRITISH  CLAIM  FOB,  DAMAGES. 

There  remain  for  consideration  the  questions  of  fact    Article  vm, 
which  are  involved,  in  the  claims  made  by  the  owners  of  £Su.  °f  Arbl" 
British  vessels  for  injuries  sustained  by  the  seizure  of  their 
vessels,  and  by  such  vessels  being  prevented  by  the  action 
of  the  United  States   cruizers  from  engaging  in  pelagic 
sealing  in  Behring  Sea.     The  British  Government  agree* 
with  the  Government  of  the  United  States  that,  as  far  as 
damages  are  concerned,  no  question  of  amount  is  to  be  dis- 
cussed before  the  Tribunal  of  Arbitration,  and  that  only 
questions  of  fact  involved  in  the  claim  are  proper  for  con- 
sideration.   It  is  admitted  in  the  Counter-Case  on  behalf   unit^i  states 
of  the  United  States  that  the  seizures  and  acts  of  interfer-  cmmter  case,  P. 
ence  complained  of  took  place  outside  the  ordinary  terri- 
torial waters  of  the  United  States,  that  is  to  say,  outside 
the  o-mile  limit;  and,  further,  that  the  acts  of  seizure  and    Ibidt)  p.  m 
interference  were  authorized  and  executed  under  and  by 
the  authority  of  the  United  States  Government,  for  the  pur- 
pose of  enforcing  certain  laws  passed  by  the  United  States. 

Under  these  circumstances,  assuming,  as  is  necessary  for 
the  purpose  of  the  question  now  under  discussion,  that  the 
claim  on  behalf  of  the  Government  of  the  United  States 
to  interfere  with  the  ships  of  other  nations  fishing  in  the 
non-territorial  waters  of  Behring  fc>ea  is  unfounded,  the 
responsible  Government  of  the  United  States  have  by 
force  prevented  the  vessels  in  question,  and  their  owners, 
masters,  and  crew,  from  engaging  in  a  lawful  occupation 

and  industry. 

72  The  contention  put  forward  at  p.  133  of  the  United 

States  Counter-Case  is,  that  all  the  items  of  claim 
there  referred  to,  that  is,  "Loss  of  estimated  Catch," 
" Probable  Catch,"  "Balance  of  probable  Catch,"  "Kea- 
sonable  Earnings  for  the  months  of  October,  November, 
and  December,"  and  "Loss  of  Profits,"  are  in  the  nature 
of  prospective  profits  or  speculative  damages,  and  are  so 
uncertain  as  to  form  no  legal  or  equitable  basis  for  finding 
facts  upon  which  damages  can  be  predicated. 

This  view  of  the  law  has  been  rejected  by  the  English    5C.P.D.280. 
Courts.    In   Phillips  v.  the  London  and   South- Western 
Railway  Company,  where  an  eminent  medical  practitioner 
who  had  been  injured  by  the  negligence  of  a  Eailway  Coin- 
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pany  was  awarded   16,0002. damages, the  Court  of  Ap] 
held   that   the  jury  had  been  rightly  directed  to  take  into 
account  the  loss  of  his  professional  income  of  f>,000/.  a-ye;ir. 
51J*  J  IS-  And  in  the  "Argentine,"  the  House  of  Lords  held  that  in 

awarding  damages  to  a  ship  which  had  come,  in  collision 
with  another,  the  fact  that  the,  ship  could  not  be  repaired 
in  time  tofnltil  a  con  tract  for  another  voyage,  and  had  lost 
earnings  in  consequence,  had  been  properly  taken  into 
account.  Lord  llerschell  said: 

The  loss  of  the  use  of  a  vessel  and  of  the  earnings  which  would 
ordinarily  be  derived  from  its  use  during  tin:  lime  it  is  under  repair, 
and  therefore  not  available  for  trading  purposes,  is  certainly  damage 
which  directly  :md  naturally  Hows  from  a  collision. 

He  then  proceeded  to  explain,  what  it  is  not  necessary 
here  to  consider,  that  the  damages  were  not  limited  to  the 
time  of  actual  non-repair,  but  that  account  might  be  taken 
of  the  loss  of  a  voyage  previously  contracted  for,  setting 
off  against  such  loss  what  the  ship  could  have  earned  by 
other  means,  after  completion  of  the  .repairs,  during  the 
time  which  such  voyage  would  have  occupied. 

After  due  regard  has  been  paid  to  all  considerations, 
such  as  the  nature  of  the  season,  the  size  and  equipment 
of  the  vessels,  and  the  amount  of  the  catch  in  previous 
seasons,  an  estimate  can  be  formed  of  the  probable  catch 
of  each  vessel  during  the  season  in  which  their  operations 
were  prevented  or  interfered  with. 

The  loss  of  catch  is  due  directly  to  the  action  of 
73        the  United  States  Government,  and  the  fact  that 
the  earnings  or  profits  were  prospective  in  no  way 
affects  the  right  of  the  claimants  to  recover. 

The  refusal  of  the  Geneva  Arbitrators  to  award  damages 
to  the  United  States  for  the  loss  of  "prospective  earnings  " 
must  be  understood  with  reference  to  the  actual  conditions 
of  the  case  before  them.  The  ships  in  respect  of  which  the 
claim  was  made  had  been  destroyed.  Chief  Justice  Cock- 
burn,  who  here  was  in  agreement  with  the  rest  of  the 
Tribunal,  says  in  his  reasons : 

"North  Amer-     According  to  the  decisions  of  the  Supreme  Court  of  the  United 
ica  Sa  2  (1873),"  States,  the  only  allowance  which  ought  to  be  made  in  respect  of  pro- 
Part  ii,  p.  2od.      spective  catch  is  in  the  nature  of  interest  from  the  time  of  the  destruc- 
tion of  the  vessel. 

The  distinction  is  between  prospective  earnings  from  a 
ship  destroyed,  and  temporary  interruption  in  the  employ- 
ment of  an  existing  ship. 

With  regard  to  the  allegations  which  are  brought  for- 
ward at  pp.  130  to  133  of  the  United  States  Counter-Case, 
that  is  to  say,  that  certain  citizens  of  the  United  States 
were  interested,  as  mortgagees  or  otherwise,  in  some  of  the 
vessels  in  question,  Her  Majesty's  Government  do  not 
admit  either  the  truth  of  the  allegations,  or  that  they  are 
proper  for  consideration. 

By  17  &  18  Viet.,  cap.  104,  sec.  70,  it  is  enacted  as  fol- 
lows: 

A  mortgagee  shall  not  by  reason  of  his  mortgage  be  deemed  to  be 
the  owner  of  a  ship  or  any  share  therein,  nor  shall  the  mortgagee  be 
deemed  to  have  ceased  to  be  owner  of  such  mortgaged  ship  or  share, 
except  in  so  far  as  may  be  necessary  for  making  such  ship  or  share 
available  as  a  security  for  the  mortgage  debt. 
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The  Tribunal  will  be  asked  to  find  that  the  several  heads 
or  items  of  damage  claimed  are  correct,  saving  all  questions 
of  amount  and  liability. 

2.  BRITISH  CLAIM  FOR  COMPENSATION. 

By  Article  Y  of  the  modus  vivendi  of  1892  it  is  expressly 
agreed  that,  if  the  result  of  the  arbitration  shall  be  to 
affirm  the  right  of  British  sealers  to  take  seals  in  Beh- 
riiig  Sea  within  the  bounds  claimed  by  the  United  States, 
under  its  purchase  from  Kussia,  then  compensation 

74  shall  be  made  by  the  United  States  to  Great  Britain 
(for  the  use  of  her  subjects)  for  abstaining  from  the 

exercise  of  that  right  during  the  pendency  of  the  arbitra- 
tion, upon  the  basis  of  such  regulated  and  limited  catch  or 
catches  as,  in  the  opinion  of  the  Arbitrators,  might  have 
been  taken  without  an  undue  diminution  of  the  seal  herds. 
The  Article  further  provides  that  the  amount  awarded  shall 
be  just  and  equitable,  and  shall  be  promptly  paid. 

Great  Britain  is  entitled,  under  this  Article,  to  the  award 
of  a  just  and  equitable  sum  by  way  of  compensation,  to  be 
ascertained  by  the  Arbitrators  on  the  above  basis. 

3.  UNITED  STATES  CLAIM  FOR  DAMAGES. 

In  the  event  of  its  being  decided  that  British  sealers 
have  no  right  to  take  seals  within  the  waters  of  Behring 
Sea,  it  will  be  contended  by  Her  Majesty's  Government 
that  the  basis  upon  whicli  the  amount  of  the  United  States 
claims  is  assessed  in  the  Case  of  the  United  States  is 
untenable. 

The  whole  of  what  is  called  in  the  United  States  Case  united ^  states 
"the  claim  of  the  Government,"  as  distinguished  from  "the 
claim  of  the  lessees,"  is  founded  on  the  prohibition  of  seal- 
ing on  the  islands  imposed  under  the  modus  vivendi  of  1891. 
But  no  claim  can  be  made  in  respect  of  the  consequences 
of  fulfilling  a  contract  voluntarily  entered  into,  unless  by 
reason  of  some  contract  provision,  such  as  is  contained  in 
the  modus  vivendi  of  1892,  but  not  in  that  of  1891.  Her  di^voi. i^S 
Majesty's  Government  made  it  a  condition  of  renewing  the 
modus  vivendi  in  1892,  that  "the  Arbitrators  should,  in 
the  event  of  a  decision  adverse  to  the  United  States,  assess 
the  damages  which  the  prohibition  of  sealing"  should  have 
caused.  No  such  stipulation  had  been  made  by  either 
Government  in  1891. 

4.  UNITED  STATES  CLAIM  FOR  COMPENSATION. 

By  Article  V  of  the  modus  vivendi  of  1892,  if  the  result 
of  the  arbitration  should  be  to  deny  the  right  of  British 
sealers  to  take  seals  within  the  specified  waters,  then  com- 
pensation shall  be  made  by  Great  Britain  to  the  United 
States  (for  itself,  its  citizens,  and  lessees)  for  the 

75  Agreement  to  limit  the  island  catch  to  7,500  a  season, 
upon  the  basis  of  the  difference  between  this  number 

and  such  larger  catch  as  in  the  opinion  of  the  Arbitrators 
might  have  been  taken  without  an  undue  diminution  of 
"  the  seal  herds." 

B  S,  PT  X 5 


66 


ARGUMENT    OF    GREAT    BRITAIN. 


21,  60. 


In  fixing  the ''larger  catch"  mentioned  in  this  Artich 

the  following  facts  require  consideration  : 

Britiab    Caae,     The  modus  vivendi  of  1891  was  originally  assented  to  ty 

iH^No!1^  1891,  Great  Britain  because  it  was  asserted  on  the  part  of  thi 

PP'.I,  3'.  '       '  United  States  that  the  diminution  of  seals  had  become 

great  as  to  require  some  such  immediate  and  drastic 

vision  to  prevent  extermination. 
senate,    5ist     During  the  sealing  season   of  1890,  on  the  Pribyh 
sn DocUNo°849"  Islands,  Mr.  Goff,  the  Government  Agent,  stopped  tin 
).'n,  12.        '  killing  of  seals  when  only  21,857  had  been  killed,  alleging 

tli  at  this  was  absolutely  necessary  because  of  the  pauciti 
ibid.,  p.  is.     of  seals  of  suitable  age  for  killing.    The  agent  of  the  Nortl 

American  Commercial  Company  thereupon  lodged  a  protes 

against  the  curtailment  of  the  Company's  privilege  01 

killing, 
ibid., pp. e  and     In  reporting  on  the  sealing  season  of  1890,  Mr.  Goff,  th< 

Government  Agent  on  the  islands,  and  Mr.  Lavender, 

Assistant  Agent,  both  advised  the  cessation  of  all  killing 
British   Case,  for  skins  upon  the  islands  for  several  years.    Mr.  Elliott 

-r>«««,ljx  YQ]  *  -1-17- •          t  •       •  t     ^ 

unite  din  his  letter  to  Secretary  Wmdom,  summarizing  and  tram 
No-  $  mitting  a  detailed  Eeport  made  in  pursuance  of  a  Specij 
w      '  Act  of  Congress,  makes  a  recommendation  to  the  same 
effect,  placing  the  period  of  abstention  from  killing  at  sevei 
years  at  least. 

fofe^oM^BMne     ^ne  resu^  ot  the  investigation  of  seal  life  made  by  th< 
Fehruar.v29,i892'.  British  Commissioners  in  1891  was,  however,  such  as 
sa^Lbmy  to  sir con yince  Her  Majesty's  Government  that  the  very  stringent 
j.    Pauncefote,  measures  of  the  modus  vivendi  of  1891  need  not,  in  th< 

interests  of  the  sealing  industries,  be  repeated  in  1892. 
British  Case,     Consequently,  when  a  new  modus  vivendi  was  pressed  foi 
r  the  United  States,  it  was  proposed  by  Her  Majesty's 
155  Government  that  a  zone  of  protection,  not  exceeding 
a:id  159.  miles,  should  be  extended  about  the  Pribyloff'  Islands,  whih 

fo£toMrPBla?ne!  the  killing  upon  these  islands  should  be  restricted  to 
February'29,1892.  maximum  number  of  30,000. 

British  case.  The  United  States,  however,  promptly  and  decisivel; 
Append^  _™i,  pronounced  this  proposal  for  a  modus  vivendi  in  1892,  to  b< 
states  NO.  3  from  their  point  of  view,  uso  obviously  inadequate 

i        and  so  impossible  of  execution,  that  this  Government 

cannot  entertain  it." 
secre-     The  British  Government  eventually  consented  to  tin 

£  establishment  of  a  new  modus  vivendi,  generally  similar 
Marches,  that  of  1891,  but  with  the  condition  as  to  eompensatioi 
above  mentioned. 

It  is  submitted  that,  in  fixing  the  dimensions  of  the  catcl 
which  might  have  been  made  upon  the  Pribyloff'  Island; 
for  the  purposes  of  compensation,  the  United  States  canin 
united  states  now  rely,  as  they  seek  to  do,  on  the  data  which  they  explic 
case,  p.29j.       ft[y  contradicted  in  the  spring  of  1892. 


92),"  p.  lei. 
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No.  1. 

iticism  of  Part  Second  of  the  Counter -Case  of  the  United 
States,  which  is  entitled,  "  Reply  of  the  United  States  to 
that  portion  of  the  Case  of  Great  Britain  contained  in  the 
Report  of  the  British  Commissioners." 

It  is  observed  with  regret,  that  throughout  the  second 
portion  of  the  Counter- Case  of  the  United  States,  reflec- 
tions on  the  impartiality,  competence,  and  even  on  the  hon- 
esty of  the  British  Commissioners  are  repeatedly  made. 
It  is,  for  instance,  many  times  asserted  that  the  British 
Commissioners  endeavour  to  support  various  preconceived 
opinions  or  " positions"  by  evidence  selected  for  the  pur- 
pose. But  a  reference  to  the  Commissioners7  Eeport  will 
show  that  no  such  course  was  adopted,  and  that  various 
points  upon  which  the  available  evidence  was  found  to  be 
inconclusive  have  been  so  characterized  by  them. 

It  is  only  necessary  to  draw  attention  to  the  fact,  that  at. 
a  date  as  late  as  November  1890,  the  Canadian  Govern- 
ment, relying  on  evidence  contained  in  official  Eeports  of 
the  United  States  Government,  denied  any  decrease  in  the 
seals  met  with  upon  the  Pribyloff  Islands:  while  one  of 
the  main  conclusions  of  the  Commissioners  proved  to  be  in 
direct  opposition  to  this  contention,  and  was  to  the  effect 
that  a  nearly  continuous  decrease  had  occurred  during  the 
entire  period  of  the  control  of  these  islands  by  the  United 
States. 

There  is  surely  nothing  remarkable  in  the  circumstance 
that  some  of  the  conclusions  arrived  at  by  the  British  Com- 
missioners should  agree  with  previously  advanced  con- 
tentions of  the  British  and  Canadian  Governments.  It 
might,  on  the  other  hand,  be  characterized  as  remarkable, 
that  for  the  purposes  of  the  present  submission  to 
78  arbitration  the  United  States  Government  have  dis- 
carded their  own  previous  official  Eeports,  and  have 
substituted  a  number  of  statements  and  affidavits  procured 
after  the  conclusion  of  the  Treaty,  upon  which  to"  base 
their  contention;  the  evidence  contained  in  latter  being 
often  at  variance  with  the  previous  and  contemporaneous 
Eeports  thus  discarded.  Though  a  special  Act  of  Congress  He5s'ast  g0^ - 
was  passed  to  authorize  an  investigation  of  the  sealing 
industry  on  the  Pribyloff  Islands  in  1890,  and  such  investi- 
gation was  carried  out,  it  is  at  least  worthy  of  note  that  the 
Eeport  detailing  the  result  of  this  investigation  has  not 
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been  employed  in  connection  with  the  Case  or  Count« 
<\i-e  nf  the  United  Status;  that  this  Report  has  not  been 
published  by  that  Government;  and  that  the  United  Si 
have  oven  refused  to  furnish  this  Report  to  the  Agent  for 
(ireat  Britain,  who  had  formally  applied  for  it. 

Jt  is  thus  apparent,  not  only  that  the  United  States  (as 
elsewhere  shown)  have  gradually  changed  their  position 
in  regard  to  rights  in  Uehring  Sea,  but  that  they  have 
now  almost  entirely  ignored  the  previous  Reports  and 
assertions  of  their  own  official  Representatives  in  respect 
to  the  facts  bearing  upon  seal  life  and  its  conditions. 

Without  attaching  undue  importance  to  the  attack 
made  in  the  Counter-Case  of  the  United  States  upon  the 
integrity  of  the  British  Commissioners,  it  is  proposed  to 
show,  in  this  Appendix,  that,  without  important  exception, 
the  conclusions  arrived  at  by  the  British  Commissioners, 
during  their  investigations  in  1891,  stand  unaffected  by 
the  arguments  directed  against  them  in  the  Counter-Case 
of  the  United  States;  that  these  arguments,  both  in  fact 
and  form,  are  unfounded  and  erroneous;  and  that,  gener- 
ally, the  ci inclusions  of  the  Commissioners  have  been  sub- 
stantiated by  further  inquiries  and  investigations  conducted 
in  189l>. 

The  subjoined  notes  take  the  form  of  brief  critical  state- 
ments directed  to  the  various  assertions  made  in  the  part  of 
the  Counter-Case  of  the  the  United  States  to  which  it 
relates,  and  follow  the  arrangement  and  order  in  which 
these  assertions  are  presented  in  it. 


79       [The  marginal  references  to  pages,  unless  otherwise  specially  designated, 
throughout  to  the  pages  of  the  United  States  Counter-Case.] 

"FIRST." 

"MATTERS  IN  RELATION  TO  WHICH  THE  REPORT  AND 
THE  CASE  OF  THE  UNITED  STATES  MATERIALLY  CON- 
FLICT, AND  CONCERNING  WHICH  PROPOSITIONS  OR 
FACTS  ARE  ALLEGED  IN  THE  REPORT  WHICH  HAVE 
NOT  BEEN  CONSIDERED  IN  THE  CASE  OF  THE  UNITED 
STATES." 


"HABITS  OF  THE  FlIR  SEALS." 

"1.  Distribution  of  Seals  in  Beliring  Sea  and  the  suggested 
Inter  mingling  of  the  Pribyloff  and  Commander  Seal 
Herds." 

Pages  48, 49.  This  chapter  commences  by  quoting  and  alluding  to  cer- 
tain passages  from  the  British  Commissioners'  Report, 
which  convey  only  one  side  of  the  discussion  of  facts  of 
which  they  form  a  part.  The  general  conclusion  reached 
by  the  British  Commissioners  as  the  result  of  the  whole 
discussion  are  not  quoted. 

Pages  49,  so.  The  Maps  relating  to  the  distribution  of  seals  (particu- 
larly Nos.  3  and  4),  presented  by  the  British  Commissioners, 
are  then  noticed  by  the  United  States,  and  it  is  contended 
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that  they  are  incorrect  and  not  justified  by  the  evidence 
adduced  in  support  of  them,  particularly  in  the  matter  of 
the  general  distribution  of  seals  in  Behring  Sea  during  the 
summer  months. 

It  is  stated  by  the  United  States  that  the  Maps  must 
have  been  based  chiefly  upon  the  logs  of  the  various  men- 
of-war,  that  the  information  contained  in  these  logs  is 
insufficient  to  bear  out  the  indications  of  the  Maps,  and 
that,  as  other  evidence  relied  upon  by  the  British  Commis- 
sioners is  not  particularly  specified  or  detailed,  it  "  should 
have  no  influence  on  the  Tribunal." 

It  is  then  assumed  that  the  only  data  were  those  derived    Pages  50,  51. 
from  the  logs  of  cruizers,  and  those  of  the  British  cruizers 
are  reproduced  in  the  form  of  Charts  appended  to  the 
United  States  Counter-Case,  together  with  the  tracks  of 
United  States  cruizers  in  1892. 

In  reply  to  these  contentions,  it  may  be  stated  that  the 

distribution  of  seals  in  Behring  Sea  in  1891,  as  shown  on 

the  British  Commissioners'  Maps,  in  so  far  as  it  relates  to 

the    part    of    Behring    Sea    surrounding    the    Pribyloif 

Islands,  depended  chiefly  upon  the  logs  of  the  several 

80        cruizers,  but  an  inspection  of  the  tracks,  as  printed 

by  the  United  States,  will  show  that  the  cruizers  in 

most  cases  confined  their  operations  to  the  regions  sur- 

rounding the  Pribyloff  Islands. 

For  other  parts  of  the  sea,  other  sources  of  informa- 
tion had  to  be  employed.  The  British  Commissioners  refer 
to  those  other  sources  (including  their  own  voyages)  in  a 
general  way.  The  details  and  the  names  of  informants  were 
not  specifically  given,  merely  in  order  to  curtail  the  length 
of  their  Keport.  The  procedure  followed  in  this  case 
resembled  that  adopted  in  most  other  cases  by  both  the 
British  and  United  States  Commissioners. 

Information  obtained  in  1892,  and  set  forth  in  detail  in 
the  British  Counter-Case,  however,  not  only  fully  confirms 
the  statements  made  by  the  British  Commissioners  as  to 
the  intermingling  of  fur-  seals  in  Behring  Sea,  and  as  to 
their  distribution  in  that  sea  ;  but  are  also  such  as  to  sup- 
ply to  the  United  States  the  precise  data  which  they  appear 
to  require. 

"2.  The  alleged  promiscuous  nursing  of  Pups  by  Female 

Seals:7 

On  this  subject,  the  United  States  deny  that  certain  evi- 
dence,  tending  to  show  that  female  seals  nurse  other  pups 
than  their  own,  is  "  sufficient  to  establish  the  facts  alleged." 
But  the  British  Commissioners  in  their  Eeport  make  no 
definite  allegation  in  this  connection.  The  actual  evidence 
on  both  sides  is  given  by  the  Commissioners,  and  is  dis- 
cussed by  them. 

It  is  next  stated,  that  though  Messrs.  Elliott  and  Bryant 
are  "the  two  most  prominent  authorities  relied  on"  in  the 
British  Commissioners'  Eeport,  the  opinions  of  these  observ- 
ers are  not  accepted  on  the  question  here  under  discussion. 

Bryant  and  Elliott  are  often  quoted  as  authorities,  because 
their  observations  are  those  which  enter  most  fully  into 


seojMw*,p.io6. 


British  conn- 
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subjects  connected  with  seal  lilt*,  and  have  been  fully  pub 
lished    in    United   States  official    lleports.     Where,  actual 
':!•_' i \ttlmcrrntitmn  arc  stated,  doubt  is  seldom,  if  ever,  cast  on 
them;  but  when  deductions  arc  drawn  from  observations, 
it  is   quite  fair  to  criticize  these,  even  where  the 

Page63.         81        observer  may  be  perfectly  unprejudiced.     The  data 

quoted  by  Bryant  and  Elliott  on  the  quest  ion  of  the 

suckling  of  pupa,  leave  their  conclusion  evidently  in   the 

position  of  a  not  proven  deduction  or  theory. 

The  further  complaint  in  the  United  States  Counter- 
Case,  that  the  British  Commissioners  quote  Elliott  as  to 
the  want  of  att'ection  of  female  seals  for  their  young,  while 
they  do  not  quote  remarks  contained  in  a  publication  by 
Sir  F.  McCoy,  is  pointless.  The  British  Commissioners 
quote  Elliott,  because  his  observations  agree  with  those 
made  by  themselves  on  the  Pribyloff  Islands.  They  state 
as  much. 

Page 55.  In  the  British  Commissioners'  Report,  Mr.  C.  H.  Jackson, 

Government  Agent  in  charge  of  the  Seal  and  Guano  Islands 
of  Cape  Colony,  is  quoted  as  making  a  definite  assertion,  to 
the  effect  that  in  that  region — 

the  cow  [seal]  will  suckle  any  of  the  young  seals,  whether  her  own  or 
not. 

Mr.  Jackson  is  consequently  designated  in  the  United 
States  Counter-Case  as  a  "questionable  authority,"  and  it 
is  added  that — 

an  examination  of  the  Report  of  this  gentleman  fails  to  reveal  upon 
what  knowledge  he  bases  such  a  statement;  and  there  i.s  no  proof  that 
he  has  ever  seen  the  seal  islands  of  Cape  Colony,  or  even  been  informed 
by  experienced  individuals  respecting  the  habits  of  the  fur-seals  found 
there. 

It  is  then  insisted  that  his  evidence  is  unworthy  of  con- 
sideration. Mr.  Jackson,  however,  actually  says  in  his 
Report  : 


r.iitish  Com 
missioners'  IlC' 
port.  Appendix, 
p.  155. 

Tagos  50,  57. 


I  have  availed  myself  of  information 
practical  experts  in  the  Colony. 


kindly  furnished  by  the  best 


r.ritiy.li  Coin 
missionors'  Ke 
port,  para.  U21. 


An  attempt  is  here  made  in  the  United  States  Counter- 
Case,  to  show  that  the  British  Commissioners  attributed  a 
statement  on  the  same  subject  to  Sir  F.  McCoy,  which  was 
not  made  by  him.  A  reference  to  the  Report  will  show  that 
the  British  Commissioners  merely  allude  to  the  statement 
and  cite  a  work  by  Sir  F.  McCoy,  in  which  it  is  contained. 
It  is  not  implied  that  the  statement  was  made  by  Sir  F. 
McCoy  personally,  but  the  fact  that  he  included  it  in  his 
work  may  probably  be  assumed  as  showing  that  he  believed 

in  its  inherent  credibility. 

82  It  is  also  asserted,  in  concluding  this  subject,  that 

the  position  taken  by  the  United  States,  i.  e.,  that  a 
female  seal  will  suckle  no  pup  but  her  own,  is  supported 
by  "  ample  evidence."  This  evidence  is  referred  to  in  a 
foot-note. 

cot     tor  case      "*r'  Grebnitsky  is  among  the  authorities  thus  quoted, 
Appendix! p. Si  but  the  remark  made  by  him  is  only  incidental,  and  he 
advances  no  proof.     So    also  with  the  evidence  in  the 
Appendix  to  the  United  States  Case  which  is  here  referred 


Unitod    States 
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to.  This  consists  either  of  mere  assertion,  or,  when  proof 
is  endeavoured  to  be  advanced,  it  is  quite  inconclusive  in 
character. 

Observations  in  1892  show  that  young  seals  do  at  least    British  conn- 
occasionally  obtain  milk  from  other  mothers  than  their  own.  alx,  voi'i,  pS- 

"  3.  Period  at  which  the  Female  Seals  go  into  the  Water.77 

In  regard  to  this  subject,  as  in  the  case  of  the  last,  it  Pases  57'58- 
will  be  found  that  the  Eeport  of  the  British  Commissioners 
makes  no  definite  "  assertion,"  though  it  is  represented  as 
so  doing  in  the  Counter-Case  of  the  United  States ;  where 
it  is  also  stated  that  the  Eeport  "practically  adopts  the 
opinion  of  Snegiloff,  the  native  foreman  on  the  Russian 
Islands,"  though  this  is  likewise  not  apparent  in  the  Eeport 
itself.  In  the  Eeport  it  will,  in  fact.be  found  that  all  the 
evidence  available,  together  with  the  personal  observations 
of  the  Commissioners,  has  been  collected  and  discussed 
impartially. 

The  general  conclusion  arrived  at  by  the  British  Com- 
missioners is  to  the  effect  that  the  female  seals  remain  some 
time  on  land  after  giving  birth;  that  when  they  begin  to 
return  to  the  sea  they  do  not  at  once  resume  their  feeding 
habits,  but  resort  to  the  waters  close  to  the  shores,  and  that 
probably  about  the  middle  of  September,  they  may  again 
begin  to  spend  a  considerable  portion  of  their  time  at  sea 
in  search  of  food. 

It  is  because  these  conclusions,  and  the  evidence  support- 
ing them,  are  found  to  be  adverse  to  a  new  position  since 
taken  in  the  Case  of  the  United  States,  that  it  appears  to 
be  considered  necessary  to  commit  the  British  Commis- 
sioners to  some  " assertion"  which  may  effectively  be 

attacked. 

83  The  evidence  obtained  from,  the  natives  of  the 

Pribyloff  and  Commander  Islands  is  rejected  by  the 

United  States  because  the  names  of  the  Commissioners' 

informants  are  not  detailed,  a  point  dealt  with  elsewhere. 

Information  regarding  the  feeding  habits  of  seals  obtained 
from  Her  Majesty's  Minister  at  Tokio  is  rejected,  and  stated  port,  Appendix, 
to  be  "based  on  no  actual  knowledge,"  though  he  specially  p'1G7t 
states  that  the  notes  prepared  by  him  were  "based  on  an 
experienced  author  it  v." 

The  published  statements  of  Capt.  Bryant  as  to  the  Pases  58> 59- 
period  during  which  the  females  remain  on  shore  after  giv- 
ing birth  are  next  attacked,  and  it  is  endeavoured  to  show 
that  discrepancies  occur  in  his  Eeport;  while  the  fact  that 
the  same  author  (a  Government  official)  does  not  repeat  the 
statement  of  the  actual  period  during  which  the  females 
remain  ashore  after  giving  birth,  in  a  later  communication 
addressed  to  Professor  Allen,  is  said  to  show  that — 

Captain  Bryant  had  publicly  discarded  the  opinion  used  by  the  Com- 
missioners to  maintain  their  position. 

And,  as  evidence  of  this,  references  are  given  to  two  state- 
ments made  to  Professor  Allen,  in  neither  of  which  does 
Captain  Bryant  say  anything  at  variance  with  what  is 
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quoted  by  the  British  rmimiissiinicrs.     He  does,  imli 
state  that  — 


•'  Mono<:rai>li  thr  fnnalrs,  al'lrr 

Nnith   Ain.T 


Ibid.,  p.  382. 


Pages  58, 59. 


birth  to  their   young,  temporarily  repair 
a^ain  to  the  \\att-r. 

But  not  for  the  purpose  of  feeding,  for  in  the  same  para- 
graph he  says  i  hat,  after  impregnation— 

she  lies  either  sleeping  near  her  young,  or  spends  her  time  floating  or 
playing  in  the  water  near  the  shore,  returning  occasionally  to  suckle 
her  pup. 

In  the  statement  next  referred  to,  only  a  part  of  what 
Captain  Bryant  wrote  is  quoted.  He  begins  the  sentence, 
thus  partially  given,  by  saying — 

As  you  have  had  the  result  of  my  first  season's  observations  there 
[see  Hull.  Mns.  Coinp.  Zool.,  vol.  ii,  1870,  pp.  89-108],  I  need  not  be  HO 
diffuse  in  my  descriptions  as  would  be  otherwise  necessary,  and  you 
will  understand,  &c. 

And  it  is  from  the  Report  thus  referred  to  that  the  Com- 
missioners quote. 

84  It  will  be  remembered  that  certain  recent  affida- 

vits made  by  Captain  Bryant  in  1892  are  prominently 
v<r'r  ia  st '-iti's  tu^vance(i  as  evidence  by  the  United  States. 
Counter-Case,     Having,  in  the  manner  above  outlined,  treated  the  evi- 
ApPeudix,p. 413.  deuce,  observations,  and  general  conclusions  of  the  British 
Commissioners  on  this  subject,  the  United  States  Counter- 
Case  concludes  the  discussion  by  the  following  unwarranted 
statement : 

One  native  of  the  Commander  Islands  is,  therefore,  the  sole  authority 
for  the  statement  of  the  British  Commissioners. 

The  method  of  treatment  thus  adopted  on  the  part  of  the 
United  States,  for  the  purpose  of  combating  a  reasoned 
discussion  on  natural  facts,  is  resorted  to  in  many  other 
instances  in  their  Counter-Case.  But  it  is  impossible  to 
treat  all  these  in  any  detail  here.  The  attention  of  the 
Arbitrators  is  therefore  respectfully  called  to  a  comparison 
of  paras.  303-316  of  the  British  Commissioners'  Report, 
with  their  criticism  as  contained  on  pp.  57-60  of  the  Coun- 
ter-Case of  the  United  States. 

Post,  p.  125.          In    conclusion,  the   United    States   refer   to   evidence 
obtained  in  1892  by  Mr.  C.  H.  Townsend,  which  is  else- 
where   discussed,  and  to    observations    of  Mr.  Stanley- 
Brown.    It  may  here   be  mentioned,  however,  that    Mr. 
Townsend's  observations  as  to  the  condition  of  the  rooker- 
ies in  regard  to  the  number  of  females  ashore  at  a  certain 
date  in  1892,  does  not  show  that  the  observations  of  the 
British  Commissioners  at  the  same  date  in  1891  were  erro- 
neous.   Neither  is  Mr.  Stanley-Brown's  statement,  that  the 
females  stay  on  land  fourteen  to  seventeen  days  after  the 
birth  of  the  young,  in  conflict  with  any  statement  made 
British  com- by  the  British  Commissioners ;  but  the  assumption  must 
jSrrji'aras.soej110^  be  made  that  when  the  females  begin  to  seek  the 
308,309l3i3.      '  water  this  is  equivalent  to  their  going  to  sea  in  search  of 
food. 

"4.  Aquatic  Coition." 

Pages,  GO,  ei.        Evidence  quoted  by  the  British  Commissioners  from 
published  Reports  of  the  United  States,  on  the  authority 
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of  Captain  Bryant  and  Dr.  W.  H.  Dall,  on  the  subject  of 

aquatic  coition,  are  next  combated  by  drawing  attention 

to  depositions  made  in  1892,  in  which  these  witnesses 

85  deny  or  endeavour  to  minimize  the  force  of  their  pre- 
vious statements.     Captain  Bryant  is  as  definite  in 

his  former  Eeports  respecting  the  occurrence  of  coition  at 

sea  and  its  frequency  as  it  is  possible  for  language  to  be. 

Ho  repeats  these  statements  in  three  separate  Eeports, cSoe^ British 

dating  fiom  1869  to  1880,  to  which  references  are  given  in  Report, pp.  52^53. 

detail' in  the  Report  of  the  British  Commissioners.     He 

says,  for  instance: 

By  taking  a  canoe  and  going  a  little  off  shore  considerable  numbers  "Monograph 
may  be  seen  pairing,  and  readily  approached  so  near  as  to  be  fully  can^TMmiinedT'' 
observed.  pp.  405,  406. 

Dr.  Dall  is  almost  equally  precise,  writing — 

They  [the  females]  sleep  in  the  water,  lying  on  their  sides,  with  the  Bull .  Mas  . 
two  flippers  [of  the  upper  side]  out  of 'the  water,  and  receive  the  Jf11^  j  *'  '^J0 
males  in  the  same  position.  See" also'  "  Alas- 

If  these  gentlemen  have  been  in  the  wrong  in  regard  to  sources, "JP8  494? 
opinions  thus  stated  in  scientific  treatises,  which  are  now 
denied  in  affidavits  lately  obtained  from  them,  can  it  be 
assumed  that  the  statements  made  in  these  affidavits  are 
correct  ? 

On  these  pages  ot  the  United  States  Counter-Case,  vari-    Pages  63, 64. 
ous  arguments  are  advanced  for  the  purpose  of  endeavour- 
ing to  show  that  coition  at  sea  cannot  occur.    These  can  be  .  British  cmm 

,..,.,  -i    >      -L      i          j  •      Mr-Case.  Appen- 

shown  111  detail  to  be  erroneous,  and  to  be  based  on  mis-  dices. 
conceptions  or  on  facts  imperfectly  stated;  but  as  further    Page 63. 
and  wholly  conclusive  evidence,  obtained  since  the  com  pie- 
tion  of  the  Report  of  the  British  Commissioners,  is  availa-  a 
ble  in  the  British  Counter-Case  to  prove  that  coition  at  sea  14°- . 
is  often  observed,  it  is  not  considered  useful  to  follow  fur- 125 126       'pp' 
ther  the  hypothetical  statements  and  attempts  at  destruc-    ibid  ,  vol.  11, 
tive  criticism  of  that  Report,  which  are  resorted  to  on  the  PP- 33> 34- 
part  of  the  United  States. 

"MANAGEMENT  OF  THE  PRIBYLOFF  ISLANDS  AS  THE 
ALLEGED  CAUSE  OF  THE  DECREASE  OF  THE  ALAS- 
KAN SEAL  HERD." 

It  is  here  stated  in  the  United  States  Counter-Case  that —    Page  es. 

the  British  Commissioners,  at  several  places  in  their  Report,  admit 
that  the  Regulations  in  force,  and  the  methods  employed  in  taking 
seals  on  the  Pribyloff  Islands,  are  the  best  that  could  have  been 
adopted,  &c. 

86  It  is  then  argued  that,  as  the  methods  were  good,    J'agees. 
it  is  only  to  the  manner  of  the  execution  that  the 

criticisms  of  the  British  Commissioners  apply;  and  on  the 
further  assumption,  that  both  were  perfect  during  the 
Russian  regime,  that  the  increased  annual  killing  of  seals 
during  the  United  States  control  is  the  only  remaining  point 
of  criticism  to  be  met  by  the  United  States. 

But  this  apparently   simple  method   of  reducing  the    British  c<>m- 
points  in  dispute  to  a  single  item  does  not,  in  fact,  accord  p^rt.Taras.  GGO- 
with  the  statements  made  in  the  Report  of  the  British  662,  46. 
Commissioners.    The  Report  does  not,  as  here  stated  by 
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the  United  States,  allirm  the  excellence  of  the  principles 
of  management  without  <|iialifieation. 

Without,  however,  in  this  place  entering  into  a  general 
discussion  of  this  matter,  it  is  proposed  to  follow  the 
special  and  limited  line  of  criticism  adopted  on  the  part  of 
the  United  States. 

The  United  States  then  proceed  to  inm<that  attention 
as  to  any  decrease  of  seals  should  be  confined  to  the  first 
decade  of  the  lease  of  the  Alaska  Commercial  Company 
before  pelagic  sealing  became  important,  because  the  Brit- 
ish Commissioners  admit  that  in  later  years  there  were 
concurrent  causes  tending  toward  decrease.  The  argu- 
ment would,  however,  invalidate  all  the  United  States 
arguments  directed  against  pelagic  sealing,  and  the  con- 
clusions in  respect  to  such  sealing  at  which  they  arrive. 
United  states  Moreover,  the  United  States  in  their  Case  have  held  that 
<  as, -, pp.  172-174.  jn  fl^gg  recent  years  the  decrease  was  observed  in  female 
only,  and  that  these  have  been  killed  at  sea.  They  have 
endeavoured  to  prove  this  at  length,  and  cannot  now  com- 
plain if  evidence  showing  the  decrease  in  the  number  of 
males  is  adduced  on  the  same  subject  for  the  same  period, 
t.  e.,  the  second  decade  of  the  Alaska  CommercialCompany's 
lease. 

Page  66.  It  is  here,  however,  admitted  by  the  United  States  that, 

under  certain  conditions,  matters  relating  to  the  islands, 
even  after  pelagic  sealing  became  important,  may  be  rele- 
vant to  the  discussion.  The  conditions  are  stated  to  be: 

That  there  was  a  sufficient  increase  in  the  number  of  seals  killed  on 
the  islands,  or  sufficient  changes  in  the  methods  employed  in  taking 
the  quota,  to  materially  affect  and  deplete  the  seal  herd,  even  without 
the  introduction  of  pelagic  sealing. 

87  They  then  admit  that  some  time  after  pelagic  seal- 

ing began — 

the  number  allowed  by  the  lease  to  be  killed  was  more  than  the  reduced 
herd  could  properly  endure;  but  they  assert  that  any  evil  effects  result- 
ing from  the  management  of  the  islands  is  directly,  chargeable  to  the 
conditions  established  by  pelagic  sealing. 

united  states     This  remarkable  admission  stands  broadly  in  contra- 
diction to  the  statement  elsewhere  made,  that — 

this  number  is  variable  and  entirely  within  the  control  of  the  Treas- 
ury Department  of  the  United  States. 

In  other  words,  the  preservation  of  the  seals  as  a  whole 
was  not  the  object  of  the  management  of  the  islands,  the 
ruling  factor  being  the  annualtake  of  a  large  number  of 
seals,  whatever  the  effect. 

But  passing  over  for  the  moment  these  aspects  of  the 
case,  it  may  be  pointed  out  that  the  British  Commissioners 
in  their  Report  practically  comply  with  the  conditions 
insisted  on  by  the  United  States.  They,  in  fact,  show  that 
the  methods  as  well  as  the  actual  number  of  seals  taken  on 
the  islands  were  such  as  to  be  injurious  to  seal  life  as  a 
whole.  Their  treatment  of  the  whole  subject  of  the  man- 
agement of  the  Pribyloff  Islands  is  practically  directed  to 
these  points. 


Page  66. 
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It  is  next  stated  by  the  United  States  that  not  till  1889 
did  the  — 

decrease  in  the  birth-rate  of  the  seal  herd  ....  become  suffi- 
ciently evident  among  the  male  portion  of  the  herd  to  seriously  attract 
the  notice  of,  and  alarm,  the  Government  Agents  on  the  islands. 

It  is,  of  course,  impossible  to  say  what  precise  amount 
of  decrease  would  be  such  as  to  "attract  the  notice"  of  a 
Government  Agent,  or  whether  these  Agents  were  more 
easily  "alarmed"  in  this  respect  in  the  last  year  of  the  lease 
of  the  Alaska  Commercial  Company  than  they  had  been 
formerly.    The  Company  was  in  fact  about  to  make  a  new 
tender  for  a  second  lease  of  the  islands.     It  is  unnecessary 
to  inquire  into  this  subject  too  minutely,  for  the  United 
States  have  in  their  Case  adduced  evidence,  and  asserted    Tbl-aM  pp>  165) 
on  the  authority  of  that  evidence,  that  the  decrease  of  seals  1GG 
became  perceptible  as  early  as  1884;  while  the  British  Com-  nriJjjJjjJSp^fJJ; 
missioners  have  conclusively  shown  that  the  decrease  was  port,  paras.  57,53! 

almost  continuous  from  the  earlier  years  of  the  United 
88        States  control  of  the  islands,  and  had  become  such    Page  66 

as  to  be  seriously  felt,  at  least  as  early  as  1879. 
It  is  here  stated  by  the  United  States  that  in  1889  —          Page  6?. 

for  the  first  time  the  weight  of  skins  fell  below  the  average  for  for- 
mer years. 

If,  by  this  statement,  it  is  meant  merely  to  affirm  that 
the  weight  (this  being  equivalent  to  the  size)  of  skins  was 
lower  than  the  general  average  weight  of  the  preceding 
nineteen  years,  it  is  correct;  but  if  it  is  intended  to  mean 
that  this  was  the  first  year  in  which  the  weight  of  skins 
was  lower  than  in  preceding  years  considered  separately, 
it  is  untrue.     Evidence  quoted  in  the  British  Commission-  jjJJlJSjJiJPitJl 
ers'  Eeport  shows  conclusively  that  the  decreasing  weight  port,  pai-a.  GOG. 
of  skins  was  fully  acknowledged  on  the  islands  at  least  as 
early  as  1883,  and  evidence  since  obtained,  and  given  in    British  cotm- 
the  British  Counter-Case,  shows  that  smaller  and  smaller  ter:(#8?;  P.-  2.57; 

,  „_„  and  Table  facing 

skins  were  almost  each  year  taken  since  1873.  that  page. 

It  is  here  stated,  that  notwithstanding  the  reduced  num- 
ber of  seals  taken  in  1890  and  in  1891  (under  the  modus 
vivendi  of  that  year)  — 

the  herd  continued  to  become  more  and  more  depleted,  and  in  1892  a 
decrease  appears  over  1891,  though  the  consensus  of  opinion  of  those 
on  the  islands  is,  that  in  the  last  year  the  male  seals  have  increased 
to  a  limited  extent. 


These  remarks  are  doubtless  intended  to  apply  to  seals  r  ^ 

-t  J      «/  L/Olllii  , 

seen  upon  the  Pribyloff  Islands  only,  and  do  not  take  into  Appendix,  vol.  H, 
account  observations  on  abundance  of  seals  made  at  sea.  ppiirTtish'  com- 
But  even  limiting  the  view  to  the  islands,  the  conclusions  "' 
above  stated  are  directly  opposed  to  those  resulting  from 
the  directions  upon  the  islands  of  the  British  Commission- 
ers in  1891  and  to  those  of  the  British  Agent  in  1892. 
The  British  Commissioners  say: 

•  All  the  evidence  collected  indicates,  that  they  [the  rookeries]  were,  P°rti  para'  91- 
in  1891,  in  at  least  as  good  condition  as  they  were  in  the  preceding 
year; 

while  as  to  1892  the  British  Agent  says  :  British  conn- 

ter-Case,  Appen- 

The  rookery-  and  hauling-grounds  themselves  exhibited  unmistaka-  dlx'  vo1'  *'  p*  151' 
ble  evidence  that  the  number  of  seals  was  greater  in  1892  than  in  1891, 
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Tinted    St:iti-s 
Coiinlrr  -  (  '  ;i  >  r  . 

Append!  x,p.886. 


Ibid.,  p.  39:}. 


ibid., p.  152.  a!i(i  adds  that  during  the  whole  time  he  was  on  the 

89  islands  he  never  heard  any  one  say  that  there  were 
fewer  seals  in  1892  than  in   isoi.      Evidence  as  to 

increase  in  the  number  of  seals  is  given  at  length  in  his 
He-port.  Mr.  J.  Stanley-Brown,  on  whose  testimony  alone 
the  statement  is  made  that  '-in  1S9U  a  decrease  appears 
over  1891,"  simply  states  that  there  was  a  "perceptible 
falling  off"  of  the  females,  but  offers  no  proof.  Mr.  Town- 
send,  who  visited  the  Pribyloff  Islands  in  1885  and  1891, 
and  made  "  frequent  observations  as  to  the  condition  of 
the  rookeries,"  again  visited  the  Pribyloff  Islands  in  1892 
for  the  purpose  of  studying  seal  life.  He  makes  no  state- 
ment in  his  Report  as  to  the  comparative  number  of  seals 
on  the  rookeries  in  1891  and  18913. 

r.igo  68.  Though,  as  above  stated,  maintaining  that  all  reference 

to  the  management  of  the  Pribyloff  Islands  subsequent  to 
the  introduction  of  pelagic  sealing  are  irrelevant,  the 
United  States  Counter- Case  here  allirms  that  the  Report 
of  the  British  Commissioners  "fails  to  establish  a  single 
instance  where  the  management  of  the  islands  or  the 
methods  employed  thereon  have  been  changed  since  1880 
from  the  <  appropriate  and  even  perfect7  system  adopted 
in  1870,"  &c. 

com  While  the  British  Commissioners,  in  their  Report,  do  not 
iras. L57^  treat  the  years  here  referred  to  as  a  separate  period,  they 
G84,  694!  show  that  the  methods  employed  on  the  islands,  from  the 
first,  and  including  these  years,  were  injurious,  and  caused, 
in  the  main,  a  general  diminution  in  the  number  of  seals 
resorting  to  the  islands.  They  show,  in  particular,  that  in 
these  years  the  standard  weight  of  skins  was  deliberately 
reduced  in  order  to  permit  younger  and  yet  younger  seals 
to  be  killed,  and  that  the  injurious  effects  of  driving  became 
yearly  intensified. 

The  words  quoted  from  the  British  Commissioners'  Report 
in  the  above  extract  from  the  United  States  Counter-Case, 
moreover,  entirely  misrepresent  the  meaning  of  the  Com- 
missioners as  separated  from  their  context.  In  the  Com- 
missioners7 Report  the  sentence  from  which  they  are  taken 
reads  as  follows : 

Ibid.,  para  662.  IQ  short,  from  a  transcendental  point  of  view,  the  methods  proposed 
were  appropriate  and  even  perfect,  but  in  practical  execution,  and  as 
judged  by  the  result  of  a  series  of  years,  they  proved  to  be  faulty  and 
injurious. 

Reverting  to   the  reiterated    contention   of   the 

90  United  States,  that  all  references  to  the  condition  of 
Pas° C8-                    the  Pribyloff  Islands  after  the  introduction  of  pelagic 

sealing  are  irrelevant; — this  is  in  no  way  admitted.  The 
Commissioners  were  to  inquire  into  all  the  causes  affect- 
ing seal  life  and  leading  up  to  the  present  conditions,  which 
are  in  the  paragraph  here  referred  to  spoken  of  as  depletion 
of  the  Pribyloff  rookeries.  It  would  be  unreasonable  to 
omit  from  consideration  the  influence  of  killing  and  methods 
on  the  islands  during  the  last  ten  or  twelve  years.  More- 
over, the  methods  adopted  on  the  islands  should  have  been 
such  as  to  provide  for  causes  of  decrease  generally,  when 
these  should  occur.  If  there  had  been  no  pelagic  sealing, 
bad  seasons  or  other  natural  causes  might  equally  have 
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brought  about  a  decrease  similar  to  that  which  is  alleged 
by  the  United  States  to  have  resulted  from  pelagic  sealing. 
The  facts  show  that  in  this  event  provisions  would  have 
been  equally  wanting  to  meet  such  a  case.  Therefore,  the 
methods  of  control  and  management  upon  the  islands  were 
clearly  imperfect  and  unfitted  to  meet  contingencies. 

The  statement  made  on  this  page  of  the  United  States    page69. 
Counter-Case,  that  the  killing  of  100,000  young  males  annu- 
ally could  only  have  been  injurious  by  leaving  an  insuffi- 
ciency of  males  to  fertilize  the  females,  is  incorrect;  neither    See  British 
is  the  excessive  killing  alone  referred  to  by  the  British  RepoTtfpLras6^ 
Commissioners  for  proof  of  bad  management  on  the  islands. et  «««••  674-693, 
The  attempt  made  to  narrow  down  the  issue  to  this  one 801 
point  in  one  of  its  aspects  is  thus  again  entirely  misleading. 
.   Special  attention  is  then  paid,  and  at  some  length,  to 
endeavour  to  weaken  the  force  of  a  statement,  made  by 
Captain  Bryant  in  an  official  Eeport,  as  to  excessive  kill- 
ing on  the  islands  in  1875,  which  is  quoted  by  the  British 
Commissioners. 

As  is  stated  in  the  United  States  Counter-Case  on  this 
page  that: 

The  reasons  for  his  [Bryant's]  Report  of  1875  are  clearly  shown  by 
an  examination  of  his  testimony  before  a  Committee  of  the  House  of 
Representatives  in  1876. 

In  reply  to  the  question — 

Your  opinion,  then,  is  that  the  number  of  100,000  on  the  two  islands,  H  R  44tll 
authorized  by  law,  can  be  regularly  taken  without  diminishing  the  Cong.,  1st  Seas., 
crop  or  number  of  seals  coming  to  the  island? —  lleport  No.  623J 

Mr.  Bryant  replied : 

91  I  don't  feel  quite  sure  of  that,  as  will  be  seen  in  my  detailed    Page  69. 

Eeport  to  the  Secretary  of  the  Treasury,  included  in  the  evi- 
dence which  has  been  laid  before  the  Committee.  There  were  indica- 
tions of  diminution  in  the  number  of  male  seals.  I  gave  that  and 
another  reason,  which  I  explained  at  large  in  that  Report. 

The  oilier  reason  then  follows,  and  is  that  quoted  in  the    H-  K-.  44th 
United  States  Counter-Case.    That  this  other  reason  was£ngDoc  NO!^,' 
considered  by  Captain  Bryant  to  have  been  of  slight  im-  PP-  17G> 177- 
portance,  is  very  evident  when  his  Eeport  is  referred  to. 
After  writing  of  the  frequency  with  which  the  hauling- 
grouuds  are  driven  from,  he  says: 

Thus,  it  will  be  seen  the  method  of  killing  does  not  admit  of  the  set- 
ting apart  of  a  special  number  and  taking  the  remainder  for  the  quota 
for  the  market,  and  the  only  possible  way  to  preserve  the  requisite 
number  for  breeding  purposes  is  to  restrict  the  number  to  be  killed  so 
far  within  the  product  as  to  insure  enough  escaping  for  this  object. 

Immediately  following  this  comes  the  passage  quoted  in 
the  Eeport  of  the  British  Commissioners  (para.  678). 
Bryant  then  treats  at  some  length  of  the  great  number  of 
seals  that  by  natural  causes  lose  their  lives  while  they  are 
absent  from  the  islands,  and  concludes  his  remarks  on  this 
subject  in  these  words: 

One  otter  cause  should  be  stated  that  has  directly  contributed  to 
diminishing  the  present  stock  of  breeding  males.  During  the  season 
of  186*,  before  the  enactment  of  the  prohibitory  law,  the  several 
parties  sealing  there  took  240,000  seals  monthly  [?  mostly]  of  the 
products  of  the  years  1866  and  1867.  These  would  have  matured  and 
been  added  to  the  present  stock  of  breeding  males  in  the  years  1872 
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These  are  Captain  Bryant's  "reasons  for  his  Report  of 
is;;,,"  and  nothing  further  is  necessary  to  show  that,  while 
llinv.  may  have  been  other  causes  that  contributed  to  the 
vityof  breeding  males,  he  evidently  considered  the  one 
quoted  by  the  British  Commissioners  to  be  that  to  which 
t  he  (liininiition  in  this  class  of  seals  was  to  be  principally 
attributed. 

Page  71.  A  discussion  is  begun  on  this  page  of  the  United  States 

Counter  Case  of  statements  in  the  British  Commissioners' 

Keport  respecting  decrease  between  1870  and  1880.    It 

is,  however,  again  insisted  that  the  number  killed  on  the 

islands  is  irrelevant,  unless  it  can  be  shown  that 

92  this  caused  decrease.    It  is  from  this  very  aspect  that 
Pft£?ft71  the  matter  is  considered   in   the  British  Commis- 

j.  age  1  A.  m 

sioners'  Eeport. 

Page  72.  Complaint  is  made  of  the  alleged  "unfairness"  of  the 

comparison  of  the  annual  number  of  skins  taken  during 
the  Itussian  period  with  the  100,000  quota  of  the  United 
States.  This  "unfairness"  appears  to  be  that  referred  to 
in  the  subjoined  quotation  from  this  part  of  the  United 
States  Counter-Case,  in  which  it  is  said  : 

The  desire  is  to  suggest  the  inference  that  the  killing  of  50,000  was 
excessive. 

British  com  The  Commissioners  were,  however,  in  the  paragraphs  of 
po1rt,pai'a8.3914i.  their  Eeport,  here  specially  referred  to,  concerned  in  giving 
a  historical  re'suin6  of  the  circumstances  connected  with 
killing,  and  the  number  killed.  Further  information  on 
the  same  subject  will  be  found  in  the  British  Commis- 
sioners' Eeport,  paras.  659-703.  In  para.  664  they  state: 

From  the  experience  thus  recorded,  it  appears  to  be  very  clearly 
shown  that  in  the  average  of  years  the  killing  of  40,000  to  50,000  seals 
on  St.  Paul  was  more  than  this  —  the  principal  seal-bearing  island  — 
could  stand,  while  that  practised  during  the  later  years  of  the  Russian 
control  scarcely  fell  short  of  the  figure  at  which  all  continued  increase 
in  number  of  seals  would  cease. 

From  this  conclusion,  based  on  all  the  facts,  they  go  on 
to  discuss  the  greatly  increased  killing  afterwards  prac- 
tised under  the  United  States  control.  The  years  of  great 
scarcity  on  the  islands  are  not  included  in  making  the  above 
comparison. 

Allen,  doubtless  on  Bryant's  authority,  states  that  in 
1857  the— 

ffrf^henof  !No?throokerie8  are  8aicl  to  have  become  very  nearly  as  large  as  now  [viz., 
American  Pinui-  the  early  years  of  the  United  States  control  of  which  he  wrote],  the 
ped8,"p.  379.       natives  believing,  however,  that  there  has  been  since  the  last-men- 
tioned date  a  very  gradual,  but  steady,  increase. 

British  com-  There  can,  therefore,  be  no  possible  objection  raised  to 
J)lort8ipaTa8'66?e'tne  comparison  of  the  years  1857  to  1867  (under  Eussian 
66|ee  also  para,  control)  with  those  of  the  following  years  under  United 

ibid.,  p.  132,  States  control.    The  British  Commissioners  give  the  figures 

and  paras.  776-  for  these  years  as  accurately  as  possible,  and  the  authori- 

ties for  the  figures  given  are  quoted  by  them.    There 

93  remain,  unfortunately,  among  these  years,  1863,  1864, 
1865,  and  1866,  for  which  the  figures  are  somewhat 

uncertain. 
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tliis  page  of  the  United  States  Counter-Case,  extracts 
and  disconnected  fragments  from  Eussian  correspondence  counter 
relating  to  the  islands  are  referred  to,  apparently  for  the 
purpose  of  indicating  that  a  high  rate  of  killing  was  main- 
tained under  the  Eussian  regime  from  1860  to  1866.  An 
examination  of  these  communications  (imperfect  as  they 
are)  shows,  however,  that  they  merely  include  requests  or 
instructions  from  the  Board  of  Management  or  the  Chief 
Manager  for  the  killing  of  certain  numbers  of  seals  for 
skins.  There  is  nothing  to  show  that  these  projects  for 
killing  were  carried  out.  In  fact,  in  one  case,  in  i860,  the 
Chief  Manager,  though  instructed  to  get  50,000  to  60,000 
skins,  expresses  his  doubt  of  being  able  to  do  so,  owing  to 
certain  unfavourable  conditions  in  1859. 

Of  the  years  mentioned  in  this  correspondence,  for  which 
the  number  killed  on  the  islands  has  been  ascertained,  the 
following  comparison  may  be  made: 


pp- 


Year. 

Number  asked  to  be 
taken  (Russian  Cor- 
respondence). 

K"umber  taken 
(British 
Commissioners' 
Report,  p.  132). 

1860 

50  000  or  60  000 

21  590 

1861 

47,940 

29  699 

1862        

Permitted  at  first, 

34,  294 

80,000; 
reduced  by  order  to 
48,000. 

Emott,  Census 
oot' 


For  the  remaining  years  to  1866,  the  numbers  requested 
or  ordered  to  be  killed  was  as  follows  : 

1863..  .  80,000 

1864  .........................................................  70,000 

1865  (by  Board)  ..............................................  53,000 

"    (by  Manager)  ...........................  '.  ................  48,000 

1866  ........................  ......  .  ..........................  50,000 

The  approximate  numbers  actually  killed,  and  shown  in 
the  second  column,  as  ascertained  from  the  best  available  port, 
data,  are,  however,  in  these  years  much  lower. 

It  is  not  to  be  supposed  that  in  thus  failing  to  carry  out 

the  instructions  as  to  killing,  the  persons  on  the 

94       islands  were  unable  to  obtain  enough  seals.    The 

difficulty  arose  chiefly,  if  not  entirely,  from  the  time    page  73 
consumed  and  the  amount  of  labour  involved  in  curing  a 
large  proportion  of  the  skins  by  drying,  as  was  then  cus- 
tomary. 

The  special  circumstances  connected  with  the  excessive 
number  taken  in  1867  (75,000)  are  explained  in  the  Eeport 
of  the  British  Commissioners. 

The  British  Commissioners  are  on  this  page  of  the  United  Pase  74- 
States  Counter-Case  charged  with  a  flagrant  violation  of 
their  instructions  as  to  impartiality,  because  they  do  not 
quote  the  whole  of  a  paragraph  by  Elliott  referring  to  the 
proportion  of  bulls  to  females.  The  part  of  the  paragraph 
quoted,  however,  gives  Elliott's  general  conclusions.  It 
would  not  have  been  pertinent  to  the  point  under  considera- 
tion to  quote  the  exceptional  cases  also  mentioned  by  him. 
He  notes  both  much  larger  and  much  smaller  numbers  of 
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females  to  a  bull  than  the  average.  In  correcting  tl 
"omission"  of  tin1-  <  'mmnissioners,  the  United  States  quote 
only  that  part  of  the  additional  matter  which  refers  to  the 
exceptional  cases  of  very  large  numbers  of  females. 

Moreover,  the-  statement  that  Mr.  Klliott's  estimate  \\as 
not  entirely  satisfactory  to  himself,  appears  from  the  first 
part  of  the  quotation  given  by  the  British  Commissioner*, 
as  to  the  difficulty  he  found  in  making  an  estimate.  The 
entire  passage  is  here  cited,  the  italicized  parts  being  those 
quoted  by  the  British  Commissioners.  The  words  in 
brackets  are  those  which  are  omitted  from  the  quotation  as 
given  in  the  United  States  Counter  Case: 

Elliott,  United  I  found  it  an  exceedingly  difficult  matter  to  satisfy  myself  as  to  a  fail 
states  C"°8U8  general  average  number  of  cows  to  each  bull  on  the  rookery;  but  after  pr<>- 
traded  study,  I  think  it  will  be  nearly  correct  when  I  assign  to  each  malt- 
a  general  ratio  of  from  fifteen  to  twenty  females  at  the  stations  nearest  the 
water;  and  for  those  back  in  order  from  that  line  to  the  rear,  from  five  to 
twelve;  [but  there  are  so  many  exceptional  cases,]  so  many  instances 
where  forty-five  and  fifty  females  are  all  under  the  charge  of  one  mah-  : 
[and  then,"  again,  where  there  are  two  or  three  females  only,  that  this 
question  was,  and  is,  not  entirely  satisfactory  in  its  settlement  to  my 
mind]. 

It  is  next  alleged,  that  the  Keport  of  the  British  Com- 
missioners — 

fails  to  give  any  testimony  to  show  how  many  females  constituted  a 
harem  in  1891,  &c. 


Kcport,  p.  36. 


Page  74. 


95  It  will  be  found,  however,  that  the  Commissioners 

missioned  Re  -  give  a  statement  of  this  kind  in  the  very  paragraph 

port  para.  55.  ^  following  that  to  which  reference  is  here  made  by  the  United 
ter-case,  APP"n-  States.  Further  evidence  of  the  same  kind,  for  1892,  is  con- 
dix,  voi.i,  p.  uo.  tained  in  Mr.  Macoun's  Keport. 

Page  75.  it  is  here  stated,  in  the  United  States  Counter-Case,  in 

connection  with  the  alleged  "  surplus  of  virile  males,"  that 
a  photograph,  by  Mr.  Stanley-Brown  (which  is  reproduced 
in  the  Appendix  to  the  Counter-Case),  shows  a — 

number  of  vigorous  bulls  located  on  the  breeding-grounds  unable  to 
obtain  consorts. 

An  inspection  of  the  photograph  referred  to  will  show 
how  insufficient  the  evidence  it  affords  is.  It  shows  a  few 
bulls  hauled  out  at  the  back  of  the  breeding-ground,  but 
with  them  are  some  smaller  seals,  which  may  or  may  not 
be  females. 

Mr.  Macoun,  in  fact,  states  that  at  Korth-east  Point  (a 
part  of  which  is  shown  by  Mr.  Stanley- Brown's  photograph) 
there  were,  in  his  opinion,  more  old  bulls  than  on  all  the 
other  rookeries  combined,  but  that  even  there  the  number 
was  not  great,  and  many  of  those  characterized  by  Mr. 
Stanley-Brown  as  "old  bulls" — 

COUH-  showed  the  "grey  wig,"  which  proved  them  to  be  not  yet  fully  grown, 
Appen-  while  others  were,  without  doubt,  worn-out  old  bulls,  no  longer  fit  for 
i.   PP-  service.     That  the  majority  of  them  were  in  this  condition  is  proved 
by  the  fact  that  though  attempts  at  service  by  "grey  wigs"  were  not 
infrequent,  I  never  saw  one  of  these  old  bulls  pay  the  slightest  atten- 
tion to  any  females  that  might  pass  near  them. 

states     Professor  Evermann's  count  of  part  of  one  of  the  smallest 
rookeries  is  further  referred  to  to  show  an  abundance  of 


British 
ter-Case, 
dix,  vol. 
140,  141. 


United 

^eud 
264,  265. 
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But  the  reference  here  made  to  Professor  Evermnnn's 
evidence  is  misleading.  This  gentleman  counted  the  seals 
on  two  parts  of  Lukannou  rookery.  His  first  count  of  a 
small  area  (deducting  two  bulls  without  pups  near  them) 
gives  an  average  of  over  nineteen  females  to  each  bull. 
(This  is  ai  rived  at  by  taking  each  pup  as  representing  a 

female.) 
90  A  second  count  of  a  larger  area  of  the  same  rook-    Page  75. 

ery  shows  an  average  of  forty  females  to  each  bull 
(deduced  as  above).  He  maintains  that  many  of  the  pups 
here  did  not  belong  to  the  bulls,  but  why  he  should  have 
chosen  part  of  the  rookery  with  an  excess  of  pups  is  not 
explained.  He  further  adds  that  many  cows  and  pups  were 
not  counted,  because  they  "did  not  seem  to  belong  to  any 
particular  family." 

Thus,  the  statement  made  in  the  United  States  Counter- 
Case,  that  Everinann's  count  showed  an  average  of  fifteen 
females  to  each  bull,  is  incorrect,  and  Evermaun's  state- 
ments are  themselves  inaccurate  by  reason  of  his  omission 
to  count  the  whole  of  the  females  and  pups  actually  seen 
by  him. 

On  a  later  page,  Professor  Evermann  says  that  cows  were    united  states 
more  abundant  in  proportion  to  bulls  on  Ketavie  rookery 
than  on  Lukannon. 

A  count  made  by  the  same  gentleman  at  Little  East    ibid.,  p.  273. 
rookery,  St.  George  Island,   again  gives  an  average  of 
about  forty  cows  to  each  bull. 

The  British  Commissioners  having  quoted  in  their  Eeport 
certain  statements  made  by  Mr.  H.  W.  Elliott,  which  throw 
important  light  on  the  effect  of  the  excessive  killing  of 
male  seals  upon  the  Pribyloff  Islands,  a  reference  to  these 
statements  is  made  in  the  following  terms  on  this  page  of 
the  United  States  Counter-Case  : 

The  Commissioners  also  rely  on  a  newspaper  extract,  which  purports 
to  be  a  summary  of  a  Report  made  by  Mr.  Henry  W.  Elliott  in  1890  to 
the  Secretary  of  the  Treasury,  to  establish  certain  alleged  facts. 

The  circumstances  respecting  Mr.  Elliott's  specially- 
authorized  investigations  on  the  Pribyloff  Islands  in 
1890,  the  fact  that  his  Report  of  these  investigations  has 
not  been  made  public  by  the  United  States  Government, 
and  the  further  fact  that  it  has  actually  been  refused  to  fur- 
nish it  to  the  Agent  for  Great  Britain,  have  already  been 
alluded  to.  It  would  appear  that  when  Mr.  Elliott  found  that 
the  United  States  Government  did  not  intend  to  publish 
his  Report,  he  communicated  to  the  press,  over  his  signa- 
ture, a  summary  of  his  conclusions,  being  that  contained 

in  his  letter  submitting  the  Report  as  a  whole  to  Sec- 
97  retary  of  the  Treasury  Windom.  The  matter  thus 

made  public,  will  be  found  in  the  Appendix  to  the    British   Case, 
British  Case.    Its  authenticity,  so  far  as  known,  has  never 
heretofore  been  questioned  either  by  the  United  States  states  NO. 
Government  or  by  Mr.  Elliott.    The  United  States  Gov-(li91)'   p' 
erument  are  in  possession  of  the  original  Report. 

An  objection  is  next  raised  in  the  United  States  Coun-    Page  76. 
ter-Case,  to  the  effect  that  certain  figures,  quoted  from  Mr. 
Elliott,  relating  to  the  state  of  the  rookeries  on  the  Priby- 
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loff  Islands  in  1800,  and  showing  a  want  of  virile  male 
seals  there,  appear  in  the  part  of  Mr.  Klliotfs  statement 
given  to  the  press  by  him,  after  his  signature.  As  it  is 
stated  in  the  publication  in  question  that  the  figures  were 
furnished  by  Mr.  Elliott,  it  is  to  be  assumed  that  they  were 
an  additional  excerpt  from  his  full  Keport.  If  they  are 
not,  the  United  States  is  in  a  position,  by  producing  the 
Report,  to  prove  that  they  are  not  contained  in  it.  The 
r.ritish  Commissioners  do  not  vouch  for  the  accuracy  of 
the  u  actual  figures  "  quoted.  They  say  expressly  in  this 
case  that  Mr.  Elliott — 

Para. 433.          does  not  explain  in  what  way  this  numerical  estimate  was  arrived  at. 

But  they  fail  to  see  any  evidence  in  Mr.  Elliott's  attempt 
to  put  the  circumstances  of  the  decrease  of  male  seals  in 
figures,  to  do  otherwise  than  illustrate  these  circum- 
stances to  the  best  of  his  ability. 

In  the  second  paragraph  on  this  page  of  the  United 
States  Counter-Case,  a  remark  made  as  subsidiary  to 
others  included  under  paragraph  44  of  the  Report  of  the 
British  Commissioners  is  chosen  for  attack.  This  remark 
is  brought  into  special  prominence  for  the  purpose  of 
attempted  rebuttal,  in  the  following  terms : 

The  second  mode  by  which  they  endeavour  to  show  a  decrease  in  the 
seal  herd  prior  to  1880  is  by  pointing  to  an  alleged  recognition  thereof 
on  the  part  of  the  lessees  in  the  reduction  made  by  them  of  their  catch 
in  1875,  and  to  an  alleged  lowering  of  the  standard  of  weights  of  skins. 

c°™;     The  statement  made  by  the  Commissioners  as  to  reduced 
number  of  skins  taken  in  1875  is  denied  by  the  United 
States.    In  thus  denying,  they  cite  the  British  Corn- 
98        missioners'  Report  (p.  132),  where  a  Table  is  given 
showing  the  total  killing  in  each  year  on  the  Priby- 
loff Islands.    But  on  referring  to  this  Table,  it  is  found  that 
the  number  killed  in  1875  was,  as  stated  by  the  Commis- 
sioners, less  than  that  in  1872,  1873,  and  1874  (over  6,000 
less  than  in  the  last-mentioned  year). 

Reference  is  further  made  in  this  connection  to  vol.  ii  of 
the  Appendix  to  the  United  States  Case,  in  contravention 
of  the  British  Commissioners'  statement,  but  the  Tables 
there  found  (pp.  558-585)  are  those  of  salted  seal-skins  sold 
hi  London.  Such  sales  do  not  correspond  with  the  actual 
number  of  seals  taken  on  the  islands  in  the  same  year,  as 
skins  have  often  been  held  over  from  one  year  to  the  next 
in  London;  and  a  part  of  the  skins  taken  in  the  autumn 
have  almost  invariably  been  held  over  till  the  next  year  in 
the  Pribyloff  Islands  themselves. 

The  third  reference   given  in  support  of  the  denial  of 
this  particular   statement  of  the  Commissioners,  is  to  a 
Table  on  p.  427  of  the  United  States  Counter-Case.     It 
must  be  explained  that  the  statistics  of  killings  on  the 
Pribyloff  Islands  to  which  the  Commissioners  were  able  to 
refer,  were  those  which  had  been  published  by  the  United 
States.    Therefore,  when,  as  in  this  instance,  the  United 
States  now  produce  new  and  more  detailed  figures,  alleged 
have  been  on  file  ;n  the  Treasury  Department,  no  proof 
Coug  2udSe.s8.,  of  unfairness  or  inaccuracy  can  justly  be  urged  as  against 
p.X29  '  the  Commissioners.    Thus,  in  the  Tables  of  killings  here- 
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tofore  accessible,  it  was  impossible  to  apportion  the  num- 
ber of  "pups"  killed  for  food  in  each  particular  year,  for 
only  the  grand  total  for  a  number  of  years  was  given.  But 
accepting  the  new  Table  here  printed  and  referred  to  by 
the  United  States,  the  killing  in  1875  is  even  there  shown 
to  have  been  more  than  4,000  less  than  in  1874.  A  refer- 
ence to  the  diagram  given  in  the  Commissioners7  Report  Diagram  v. 
will  show  graphically  the  character  of  the  change  referred 
to  by  them  as  occurring  in  1875. 

On  this  page  of  the  Counter-Case,  the  United  States    Pase77' 
deny  that  any  lowering  of  the  standard  weight  of  skins 
taken  on  the  islands  occurred  until  1886,  contrary  to  state- 
ments made  in  the  British  Commissioners7  Eeport  (para.  Tn^i^r8, c^ 
694,  &c.),  but  in  so  doing  the  United  States  ignore  the  abso-  port,1  para!  696."° 
lute  evidence  to  this  effect  by  one  of  their  own  prin- 

99  cipal  witnesses  (H.  H.  Mclntyre),  which  carries  the 
lowering  of  weight  back  to  1883.  It  is,  however, 
admitted  that  a  lowering  of  standard  weights  occurred  in 
1886.  It  is  stated  in  the  Case  of  the  United  States  that  a 
decrease  became  perceptible  on  the  islands  in  1884-85.  The 
lowering  of  standards  is  referred  to  by  the  Commissioners 
merely  as  an  index  of  the  decrease  on  the  islands,  and  the 
date  of  such  lowering  now  fixed  by  the  United  States  does 
not  agree  with  that  of  admitted  decrease  as  stated  in  the 
United  States  Case. 

Eeference  is  next  made  by  the  United  States  to  a  new 
Table  by  Mr.  Heilbronner,  alleged  to  show  the  weights  and  <ux u,post. 
prices  of  skins  from  the  Pribyloff  Islands  from  1874  to  1889 
(both  inclusive).  The  prices  given  in  this  Table  have  no 
bearing  on  the  present  question,  as  these  depend  on  many 
other  circumstances  besides  the  weight,  quality,  or  size  of 
skins  offered  for  sale. 

From  the  Table  printed,  the  "twelve  additional  columns 
showing  percentages"  have  been  "omitted  for  the  sake  of 
brevity."  Owing  to  this  fact,  the  Table  affords  only  a  basis 
of  computation,  not  any  distinct  evidence  as  to  the  condi- 
tions from  year  to  year. 

Further,  as  already  stated,  the  weights  of  skins  taken 
are  referred  to  by  the  British  Commissioners  only  as  a  rough 
index  of  the  sizes  and  ages  of  the  seals  killed.  No  infor- 
mation is  afforded  as  to  the  manner  in  which  these  weights 
have  been  determined  in  the  Table  now  presented  by  the 
United  States,  nor  as  to  whether  they  are  those  of  skins  as 
taken  on  the  islands,  or  those  of  salted  skins  as  sold.  It 
would,  however,  appear  from  the  classification  by  sizes 
adopted  in  the  Table,  that  the  latter  are  meant,  as  no  such, 
classification  by  sizes  is  made  on  the  islands.  The  weights 
of  skins  spoken  of  by  the  British  Commissioners  are,  on 
the  contrary,  those  taken  or  estimated  011  the  Pribyloff 
Islands.  Messrs.  Lampson  state  that  the  weights  of  salted 
skins  are  greater  than  those  of  skins  in  the  raw  state;  so 
that  if  the  weights  given  in  Mr.  Heilbronner's  Table  are 
those  of  salted  skins,  they  do  not  compare  in  any  satisfac- 
tory way  with  the  weights  referred  to  by  the  British  Com- 
missioners. 
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Fortunately,  however,  we  are  relieved  from  the  ambigui- 
ties incident  to     the  statement    above  made,  by  the   tarts 
disclosed  in  the  detailed  Table  and  analysis  of  skins 

100  sold,    contained    in    the   Appendix    to    the    P.ritish 
Counter  Case.     Kvery  skin  there  included  has  been 

measured  with  accuracy,  and  t  lie  Table  Includes  practically 
excryseal  killed  lor  market  on  the  PribylolV  Islands  from 
is;;;  to  IS'.n*  (both  inclusive).  The  subsidiary  question  of 
weight,  and  the  doubt  as  to  place  of  weighing  and  charac- 
ter of  skin  when  weighed,  may,  therefore,  be  dismissed. 
The  almost  continuous  decrease  in  sizes  is  the  main  point 
in  question. 

states  Still  further,  in  the  statement  made  on  the  part  of  the 
United  States,  the  average  weight  of  skins  is  taken.  This 
is  little  clue  to  the  nature  of  the  killing  generally,  for 
whereas  in  the  earlier  years  a  sufficient  number  of  skins  of 
medium  weight  (which  are  those  of  greatest  value)  may 
have  been  available,  in  later  years  the  average  may  (lack- 
ing these)  have  been  made  up  of  extra  large  and  extra 
small  skins. 

The  denial  of  the  United  States  as  to  the  reduction  in 
standard  weights  of  skins  is  therefore  shown  to  rest  on 
unsound  and  incorrect  evidences.  More  than  this,  it  is 
wholly  disproved  by  the  disclosures  of  the  detailed  Tables 
last  referred  to. 

Mr.  Webster's  evidence,  with  other  evidence,  is  quoted 
by  the  British  Commissioners  (para.  677)  in  support  of  the 
statements  of  natives  detailed  in  a  preceding  paragraph, 
respecting  the  decreasing  number  of  seals  taken  at  North- 
east Point.  An  attempt  is  made  on  the  part  of  the  United 
States  to  traverse  Webster's  evidence  alone.  But  on  refer- 
ring to  the  paragraph  of  the  Commissioners7  Report  here 
cited,  it  will  be  found  that  the  statement  made  in  the 
Counter-Case  of  the  United  States  is  erroneous.  Both  Mr. 
Webster  and  Mr.  Fowler  are  quoted  as  authorities  for  the 
figures  given  by  the  British  Commissioners.  Further,  on 
referring  to  the  Table  specially  compiled  to  rebut  this  evi- 
dence, and  printed  in  the  Appendix  to  the  United  States 
Counter  Case,  it  will  be  found  that  both  these  gentlemen 
are  fully  justified  in  the  statements  made  by  them  to  the 
Commissioners.  It  is  to  be  presumed  that  both  spoke  from 
memory,  aud  not  by  the  book,  and  precision  to  units  is 
therefore  not  to  be  looked  for.  Webster  said  that  in  1874 
and  1875,  35,000  to  3(7,000  skins  were  taken  each  year  at 
North-east  Point.  The  Table  shows  in  these  two  years 
respectively  34,526  and  35,113  skins.  Fowler  said 

101  that  29,000  and  18,000  skins  were  taken  at  North- 
east Point  in  1879  and  several  succeeding  years. 

The  Table  shows:  1879,  29,174 j  1880,  25,862 ;  1881,17,952; 
1882,  23,303  skins. 

The  Commissioners  further  give  the  skins  taken  in  1889 
and  1890  as  15,076*  and  5,007  respectively,  classing  these 

*  In  a  Table  printed  in  the  Appendix  to  the  United  States  Connter- 
Case  (p.  422),  the  number  of  seals  killed  here  in  1889  is  given  as  28,794. 
The  difference  between  this  statement  and  the  official  statement 
quoted  by  the  British  Commissioners  is  not  explained. 
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as  official  figures.  A  printer's  error  has  placed  two 
asterisks  (*)  in  the  text  of  this  page  of  the  Commissioners' 
Report,  and  has  omitted  the  reference  at  the  foot  of  the 
page  to  which  one  of  them  should  apply.  A  brief  examina- 
tion would  have  shewn  that  the  figures  referred  to  were 
those  in  Mr.  Goff's  official  Eeport  on  the  Pribyloff  Islands  ,  siat  con^.,  2nd 
for  1890.  The  figures  given  by  the  Commissioners  aref^^^1^"®*' 
iudentical  with  those  of  the  Eeport  in  question.  On 
examining  the  figures  it  will,  however,  be  found  that  an 
error  in  addition  has  been  made  in  the  Congressional  docu- 
ment referred  to;  the  total  number  of  skins  derived  from 
North  east  Point  in  1890  should  read  6,592,  instead  of 
5,007.  This  difference  has,  however,  no  bearing  on  the 
subject  under  discussion. 

In  respect  to  the  question  of  the  driving  of  seals  in  1879  Pages  78,79. 
from  the  vicinity  of  rookeries  previously  reserved  and 
exempted  from  driving. — Statements  made  on  this  subject 
(and  with  special  reference  to  Zapadnie  and  Polayina 
rookeries)  by  the  Commissioners  are  denied  by  the  United 
States.  In  making  these  statements  (though  confirmation 
was  obtained  from  other  sources),  reliance  was  evidently 
placed  upon  the  official  Eeports  of  Mr.  H.  W.  Elliott.  In 
his  Eeport  bearing  date  1880,  Mr.  Elliott,  speaking  of 
Zapadnie  rookery  and  the  hauling  grounds  in  its  vicinity, 
says: 

The  "holluschickie,"  that  sport  here  on  the  parade  plateau,  and,  Op.  Git.,  p.  55 . 
indeed,  over  all  of  the  western  extent  of  the  English  Bay  hauling- 
gronnds,  have  never  been  visited  by  the  natives  for  the  purpose  of  selecting 
killing  drives  since  1872,  inasmuch  as  more  teals  than  were  wanted  have 
always  been  procured  from  Zoltoi,  Lukannon,  and  Lower  Tolstoi  points, 
which  are  all  very  close  to  the  village. 

102          Eespecting  Polavina  he  say  sin  the  same  Eeport: 

For  the  reason  cited  in  a  similar  example  at  Zapadnie,  no  {t  hollus-    Op.  Cit.,  p.  56. 
chickie"  have  been  driven  from  this  point  since  1872,  though  it  is  one  of 
the  easiest  worked.     It  was  in  the  Russian  times  a  pet  sealing-ground 
with  them. 

Mr.  Elliott  investigated  the  circumstances  in  1872-74,^"'*^  c^- 
and  revisited  the  islands  in  1876.    When  he  again  revisited  m,  r«,t  iii. 
the  islands  in  1890,  he  states  that  he  found  that  driving  No^ 
had  been  extended  to  Zapaduie  and  Polavina  rookeries  in  57-59. 
1879,  as  quoted  by  the  British  Commissioners. 

During  all  his  stays  upon  and  visits  to  the  Pribyloff 
Islands,  Mr.  Elliott  was  specially  engaged  in  an  official 
capacity  in  investigating  the  conditions  of  seal  life  there 
for  the  United  States.  The  Commissioners  were  thus  fully 
justified  in  assuming  that  the  statements  made  by  him  in 
official  Eeports  were  correct. 

But  the  United  States  have,  in  the  Appendix  to  their    Appendix,  vol. 
Case,  published,  for  the  first  time,  certain  Tables  by  Mr.  j^™^.117'127' 
Max   Heilbronner,  Secretary   of  the  Alaska  Commercial 
Company,  relating  to  the  killing  in  each  year  from  the 
various  rookeries.    These  are  now  referred  to  as  contradict- 
ing the  statements  quoted  by  the  Commissioners.     It  m«iy 
be  that  the  Secretary  of  the  Company  has  possessed  fuller 
information  in  this  case  than  the  Government  officials,  but 
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it  is  significant  that  the  official  annual  Reports  of  the  Gov- 
ernment are  not  here  referred  to.  In  those  Tables  Polavina 
is  designated  "  Half-way  Point,"  and  Xapadnie  appears  to 
be  included  under  the  general  designation  of  "  South  west 
IJav."  As  the  numbers  are  not  iu  all  cases  given  sepa- 
rately for  these  two  places,  it  is  absolutely  impossible  to 
make  a  statement  from  the  Tables  of  the  actual  number  of 

United  stnt«8Seil^s   tsl^en   *11   eacu   *u  eveiT   yeiir>  but   the  number  of 

c.s",  API  DIM  *,  recorded  "drives"  may  be  taken  as  an  index  of  the  increas- 

voi.ii.pp.i 17-127  jng  oxtent  of  driving  from  these  places  in  later  years.     The 

number  of  drives  as  now  stated  by  the  United  States  is  as 

follows: 

rages  78,  79. 


103                                   Year. 

South-west 
BavUiirliuliug 
2apacliiie). 

I 
Half-way  Point 
(Polaviua). 

1871                                           

1 
I 

5 
<J 
8 
1 

f 

a 

7 

1872         

187;{                                                 

1874 

1^7.-,                                                             

1870 

1877                                               

1878 

1879       .            

1880 

1881  

188° 

1883  

IBM 

1885  

1886 

1887  

1888 

1889  

The  substantial  accuracy  of  the  remarks  made  by  the 
British  Commissioners  as  to  the  increased  area  of  driving 
in  later  years,  irrespective  of  Mr.  Elliott's  very  definite 
statements  on  the  subject,  is  further  shown  by  the  evidence 
of  Mr.  H.  H.  Mclntyre,  appended  to  the  United  States 
Case,  though  this  evidence  is  intended  for  another  purpose, 
i.  e.,  to  explain  away  the  alleged  deficiency  in  number  of 
killable  seals  which  occurred  in  1879.  Mr.  Mclntyre  says: 

United  States  In  order  that  the  selection  should  be  made  from  as  large  a  number 
Case,  A  mmdix,  as  possible,  and  to  satisfy  the  requirements  of  the  Treasury  Agents  in 
charge,  who  demanded  that  all  the  rookeries  be  worked  in  regular 
rotation,  we  commenced  in  1S7U  or  1SSO  to  "drive"  with  greater  fre- 
quency from  the  more  distant  and  less  accessible  grounds  .....  With 
this  exception  there  was  no  change  in  the  manner  of  conducting  the 
business  from  1870  to  1889. 

Professor  Allen  also  says: 

During  the  last  two  or  three  years,  however,  and  in  consequence  of 
the  decline  from  the  former  status  of  the  herd,  it  has  been  necessary 
to  lower  tho  age  of  seals  selected  for  killing,  and  also  to  redrive 
portions  of  the  herd. 

The  Counter-Case  of  the  United  States  next  states  that 
"the  question  of  over-driving  and  redriving  has  already 
been  fully  treated  of  in  the  Case  of  the  United  States." 
It  is  here  passed  over  practically  without  remark,  except 

that,  "if  any  occurred,"  it  was  directly  due  to  pelagic 
104  sealing.  This  admission  confirms  the  statement  of 

the  British  Commissioners,  to  the  effect  that  the 
"quota"  to  be  taken  on  the  Pribyloff  Islands  had  become 


vol.  ii,  p.  50. 


United    St.ntea 

C:l.-<\    AlilH-MllX, 

vol.   i,     pp.   407, 


page  79. 
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practically  fixed,  and  that  no  regard  to  seal  life  was  had 
in  endeavouring  to  fill  tbe  " quota." 

If  any  rights  exist  to  seal  on  the  high  seas,  it  is  absurd 
to  charge  the  pelagic  sealers  with  the  results  of  the  over- 
driving practised  to  secure  a  " quota"  on  the  islands. 
Even  if  no  such  right  exists,  it  shows  an  entire  absence  of 
proper  care,  to  have  permitted  damaging  practices  on  the 
islands  in  the  endeavour  to  secure  a  "quota,"  before  the 
question  of  rights  and  protection  had  in  any  way  been 
settled. 

"PELAGIC  SEALING." 

It  appears  to  be  assumed  by  the  United  States,  in  deal-  Page  so. 
ing  with  pelagic  sealing,  that  the  statement  that  killing  at 
sea  is  "indiscriminate" — i.  e.,  that  it  includes  both  sexes — 
is  sufficient  in  itself  to  condemn  such  sealing.  The  suppo- 
sition that  large  numbers  of  males  alone  might  be  killed 
without  any  prejudicial  effect  on  seal  life,  and  which  arose 
during  the  Russian  regime,  appears  to  have  still  a  very 
firm  hold ;  while  the  principles  of  "  natural  selection  "  which 
have  come  to  be  recognized  during  the  past  twenty  or  thirty 
years,  with  other  scientific  facts  alluded  to  in  the  Report  of 
the  British  Commissioners  and  in  the  Counter-Case  of  Her 
Britannic  Majesty,  appear  to  be  disregarded  in  the  Coun- 
ter-Case of  the  United  States.  Further,  the  commonly 
recognized  fact  that,  even  in  the  case  of  domestic  animals, 
as  well  as  in  that  of  wild  animals  artificially  preserved, 
large  numbers  of  females  are  usually  and  necessarily  killed, 
is  ignored. 

Care  is  further  taken,  in  this  first  paragraph,  to  6Ddea 
our  to  prejudice  the  Court  by  characterizing  the  evidence  port, pans.  627, 
quoted  by  the  British  Commissioners  as  "  interested."    It 634> 
will  be  observed,  however,  that  the  British  Commissioners 
have  fully  recognized  and  allowed  for  any  motives  of  self- 
interest  which  may  have  affected  the  evidence  obtained, 
and  that  in  their  endeavour  to  present  the  facts,  they  have 
not  assumed  as  indubitably  correct  all  the  statements  made 

to  them. 

105  It  is  next  stated  in  the  United  States  Counter- 

Case  that  the  "  three  propositions,"  forming  the 
"apology"  of  the  British  Commissioners  for  pelagic  seal- 
ing, will  be  treated  "in  the  order  of  their  importance  as 
recognized  in  the  Report." 

No  apology  is  offered  or  required  for  killing  animals  at 
large  upon  the  ocean,  in  the  absence  of  International  Agree- 
ments prohibiting  such  killing.  As  to  the  order  followed 
in  the  United  States  Counter-Case,  it  appears  to  be  based 
on  that  referred  to  in  paragraph  77  of  the  British  Commis- 
sioners' Report,  where,  however,  two  propositions,  not  three, 
are  formulated,  and  these  two  are  there  stated  to  be  the 
principal  allegations  of  those  opposed  to  pelagic  sealing, 
not  to  represent  the  order  of  importance  in  fact.  The 
actual  order  and  wording  of  the  headings  found  in  the 
British  Commissioners'  Report  under  the  chapter  on  pelagic  Page  97  etteq. 
sealing  is  as  follows: 

(a.)  Origin  and  Development. 
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(b.)  Methods. 

(<?.)    Proportion  of  Seals  lost. 
ML)  Composition  of  Catch. 
(e.)  Future  of  the  Industry. 

The  first  subject  selected  for  attempted  rebuttal  is   tin 
expressed  in  the  Counter-Case  of  the  United  States: 

"1.  That  the  percentage  of  female  seals  in  the  pelagic  catch 
is  not  large." 

In  the  opening  paragraph  below  this  heading,  is  found 
one  of  numerous  instances  of  insinuations  as  to  motive  on 
the  part  of  the  British  Commissioners  for  which  there  is. 
in  fact,  no  justification.  Part  of  the  evidence  printed  by 
the  British  Commissioners  is  characterized  as — 

so-called  "evidence,"  alleged  to  have  been  obtained  from  Indian 
hunters,  ....  and  in  which  there  is  a  careful  avoidance  of 
names  of  informants. 

Pago  si.  But  on  the  next  page,  tlie  statement  by  the  same  Com- 

missioners respecting  the  possible  existence  of  self  interest 
in  some  of  the  witnesses  examined  by  them,  is  en- 
106      deavoured  to  be  employed  as  a  means  of  minimizing 

the  importance  of  that  part  of  the  evidence. 
It  is  scarcely  necessary  to  state  that  the  British  Com- 
missioners did  not  consider  it  their  mission  to  procure 
sworn  evidence  on  all    subjects    investigated  by  them. 
Their  mission  was  purely  scientific  and  practical,  and  on 
British  com  .referring  to  the  first  part  of  their  Eeport,  it  will  be  found 
missions'  lie-  that  they  fully  recognized  this  fact.    They  write: 

port,  para.  23. 

It  may  be  observed  further,  that  in  obtaining  evidence  from  persons 
of  experience  or  knowledge  of  the  subject,  we  adopted,  in  general, 
the  informal  plan  of  free  interviews  and  independent  conversation. 
In  this  way  we  acquired  very  distinct  and  trustworthy  knowledge  of 
their  opinions  and  experiences. 

In  so  doing,  they  followed  the  same  plan  with  that 
adopted  by  their  colleagues  from  the  United  States,  who 
similarly  write: 

United   States     Although  the  testimony  gathered  by  us  on  this  and  other  points 
Case,  pp.334, 335.  Was  not  given  under  oath,  its  value,  in  our  judgment,  is  not  in  the 

least  lessened  by  that   fact In  short,  the  investigation 

was  conducted  precisely  as  it  would  have  been  had  the  question  been 
one  of  scientific  rather  than  diplomatic  importance. 

The  only  difference  which  must  be  noted  between  the 
procedure  of  the  British  and  United  States  Commission- 
ers, is  that  indicated  in  the  last-quoted  remark,  i.  e.,  that 
the  United  States  Commissioners  appear  to  have  regarded 
the  questions  examined  by  them  rather  as  of  diplomatic 
than  as  of  scientific  importance,  though  adopting  a  scien- 
tific method  of  investigation. 

There  can  be  no  doubt  that  in  both  cases,  if  further 
particulars  respecting  the  evidence  collected  should  be 
required,  these  can  be  supplied  by  reference  to  the  notes  of 
interviews,  &c.,  held  by  the  respective  Commissioners  at  the 
time;  and  it  is  submitted  that  statements  made  in  good 
faith,  and  respecting  matters  of  fact  or  evidence,  should 
be  accepted  as  true  to  the  best  of  the  knowledge  and  belief 


of  t 
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of  the  Commissioners  specially  appointed  to  investigate 
the  subject,  whether  those  of  Great  Britain  or  those  of  the 
United  iStates. 

It  is  perhaps  unnecessary  again  to  draw  attention 

107  to  the  manner  in  which  a  few  words,  separated  from       ge  81' . 
their  context  and  incorporated  in  a  new  sentence, 

maybe  made  to  convey  a  false  impression;  but  another 
instance  of  this  occurs  in  the  particular  page  of  the  United 
States  Counter-Case  here  dealt  with.  The  British  Com- 
missioners write: 

And  while  it  is  not  maintain ed  that  the  evidence  of  such  practical  British  Com- 
sealers  is  entirely  imtinctured  by  motives  of  personal  interest,  it  must  missionera'  ^e" 
be  evident  that  these  men  know  more  on  the  subject  than  any  others.  ^01  '  paia>  J4t 

This  statement  is  employed  in  the  following  manner  in 
the  Counter-Case  of  the  United  States : 

The  second  class  of  testimony  presented  to  sustain  the  position  of  the     United   States 
Report  is  obtained  from  sworn  statements  of  Canadian  sealers,  which  Counter-Case, 
the  Commissioners  admit  are  not  "  entirely  untinctured  by  motives  of  p' 
personal  interest." 

On  the  next  page  we  fine!  the  evidence  cited  by  the 
British  Commissioners  further  characterized  as  admittedly 
untrustworthy. 

Befei  ring  to  the  proportion  of  females  taken  in  the  pelagic 
catch,  and  evidence  on  this  point  presented  by  the  British 
Commissioners,  objection  is  made  on  the  part  of  the  United 
States  that  this  evidence  varies  greatly  in  different  cases. 
The  British  Commissioners,  however,  particularly  note  this 
very  point,  writing: 

It  is  only  natural,  and  is  entirely  in  accord  with  what  might  be    British  Com- 
expected,  that  the  proportions  of  seals  by  sexes  and  ages  should  be  misaioners1  Re- 
found  to  differ  very  considerably  in  different  instances,  even  in  a  po<^  JJJJJ' p^' 
s'ugle  year,  in   conformity  with   the  dates  or  places   in  which  the  648. 
greater  proportion  of  any  particular  catch  was  secured,  and  the  kind 
of  seals  in  each  case  fallen  in  with. 

And  add : 

The  very  fact  that  these  statements,  though  taken  at  different 
times,  and  while  varying  considerably  from  the  point  of  view  of 
numerical  proportions,  tally  very  well  in  the  main,  one  with  another, 
is  an  inherent  proof  of  their  credibility. 

The  ensuing  argument,  directed  against  this  evidence,    Pages  si,  82. 
and  in  which  it  is  endeavoured  to  contrast  it  with  the 
statement  that  the  methods  and  practices  on  the  Pribyloff 
Islands  have  resulted  in  the  existence  of  a  large  sur- 

108  plus  of  females,  is  based  on  various  assumptions, 
and  is  difficult  to  follow,  as  these  assumptions  are 

not  set  out.  The  most  important  of  them,  however,  appears 
to  be; — that  the  proportion  between  males  and  females  in 
the  catch  of  any  vessel  should  represent  the  average  pro 
portion  of  males  and  females  existing  everywhere,  or  at 
the  least  that  a  mean  of  the  catches  should  represent  such 
average.  The  explanations  given  in  the  British  Commis- 
sioners' Report  (some  of  which  have  just  been  quoted),  are, 
however,  sufficient  to  show  that  the  first  is  not  a  reasonable 
hypothesis;  while,  as  to  the  second,  it  is  quite  conceivable 
that  pelagic  sealing,  might,  as  a  whole,  be  carried  on  at 
such  times  or  in  such  places  as  to  include  a  relatively  very 
great  proportion  of  any  particular  age  or  sex  of  seals. 
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on- 


The  further  statement  made  by  the  British  Commissi 
ers,  to  the  effect  that  an  abnormal  abiindiince  of  females 
obtains  at  the  present  time,  is  charactci -i/cd  as  not  substan- 
tiated by  facts  advanced  by  the  Commissioners.  The  facts 
relied  upon  are,  it  is  true,  not  recapitulated  in  this  particu- 
lar part  of  the  Report,  but  in  Chapter  IV  (p.  114  et  .w/.) 
ample  details  on  this  subject  will  be  found. 

But  this  is  still  more  clearly  shown  by  a  comparison  of 
the  possible  number  of  skins  of  bearing  females  contained 
in  the  whole  North-west  catch  for  twenty  jnears,  as  included 
sh  Conn- iQ  the  British  Counter-Case.     This  possible  proportion  is 
pP'no. '  much  lower  than  that  given  in  the  statements  of  sealers 
quoted  by  the  British  Commissioners,  which  statements 
refer  to  the  past  few  years  only. 

ibid.,  p.  251  et  in  addition,  in  the  Counter-Case  presented  by  the  British 
Government,  notice  is  taken  of  the  great  number  of  barren 
females  now  found  at  sea,  a  fact  directly  bearing  out  the 
evidence  of  other  kinds  already  obtained  on  this  subject. 

Pages 82, 83.  AS  to  the  nature  of  the  "proof"  offered  in  the  Case  of 
the  United  States  respecting  the  number  of  female  skins 
contained  in  the  pelagic  catch,  remarks  have  already  been 

British  conn-  ma(je  in  the  British  Counter-Case  such  as  to  show  that  this 

TOr-lytlStt.      P»     loo   •  i  •         i         •  i          •  n  i  i 

etseq.  is  entirely  inconclusive  and  untrustworthy. 

To  corroborate  the  assertions  made  in  the  Case  of  the 
United  States,  Captain  Hooper,  M.  Malonavonski,  Mr. 
Grebnitsky,  and  Messrs.  C.  W.  Martin  and  Sons  are  now 

further  adduced. 

109  The  United  States  revenue  cutter  "  Corwin,"  Cap- 
tain Hooper,  was  occupied  for  twenty-six  days  in 
hunting  seals  during  the  summer  of  1892.  The  whole 
number  of  seals  killed,  however,  appears  to  have  been 
forty-one,  a  result  so  small  as  to  evidence  either  inexperi- 
enced or  incompetent  hunters.  Of  this  number,  twenty- 
nine  are  stated  to  have  been  females,  a  proportion  which 
does  not  differ  very  largely  from  that  given  by  several  of 
the  pelagic  sealers,  but  which  upon  so  small  a  total  num- 
.  ber  means  little  as  compared  with  the  experience  embodied 

in  their  statements. 
United  states     Jt  will  further  be  observed,  on  turning  to  the  Table  pre- 

Coun tor-Case,  ,   ,       ^        j_    •       -TT  xi     \  i      i      ix»/     • 

Appendix, p. 217,  pared  by  Captain  Hooper,  that  nearly  half  (nineteen  j  ol  the 
seals  taken  were  obtained  within  20  miles  of  the  Pribyloff 
Islands,  and  that  no  data  are  given  as  to  the  time  occupied 
in  the  capture  of  seals  at  different  distances  from  the 
islands,  such  as  to  show  what  the  respective  proportions 
of  males  and  females  might  have  been  in  the  case  of  com- 
mercial sealing.  Neither  is  any  statement  made  to  the 
effect  that  seals  were  taken  impartially,  as  met  with. 

Page 83.  M.  Malonavonski  is  next  quoted  as  affirming  that  over 

90  per  cent,  of  2,700  skins  taken  from  vessels  seized  in  the 
vicinity  of  the  Commander  Islands  were  those  of  females. 
His  evidence  on  this  subject  will,  however,  be  found  to  be 
of  the  most  indefinite  character. 

ibid.,  p.  874.  Mr.  Grebnitsky  is  next  quoted  as  affirming  that  96  per 
cent,  of  the  seals  taken  at  sea  are  females !  This  gentleman 
has  had  long  experience  as  Superintendent  of  the  Com- 
mander Islands,  and  any  statement  made  by  him  must  be 
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received  with  respect,  but  we  may  be  pardoned  for  doubt- 
ing such  a  statement  as  that  here  attributed  to  him,  par- 
ticularly as  it  is  unsupported  by  any  details  of  fact,  and 
is  entirely  in  opposition  to  other  evidence. 

Messrs.  C.  W.  Martin  and  Sons  are  next  referred  to  re-  ^1^*^*1 
specting  the  sex  of  a  lot  of  1,028  skins  supposed  by  them  tion  with  the 
to  have  been  taken  at  sea,  and  received  from  Petropaulpv-  SeS^rftShcS 
ski.  It  is  stated  that  these  were  part  of  the  2,700  skins  ter-case,  Appen- 
seized  by  Eussian  cruizers  on  the  Asiatic  side  of  the  Pacific,  and  TJnft^J 
and  upon  which  Messrs.  Malonavonski  and  Grebnitsky  ||ates  case,  p. 
based  their  statements.  Messrs.  Martin  and  Sons,  how-  British  coun- 
ever,  give  the  percentage  of  females  at  83.76;  of  males,  ter-case,  p.  sos. 
1.66;  and  doubtful,  14.58,  though  M.  Malonavonski  Page83 

110  had  affirmed  that  an  expert  found  no  difficulty  in  sep- 
arating the  male  and  female  skins  in  the  original 

lot  of  2,700. 

Lastly,  certain  depositions  of  a  Mr.  Behlow  are  referred 
to  in  this  connection,  in  which  he  professes  to  separate  male 
and  female  skins  contained  in  certain  relatively  small 
catches  brought  to  San  Francisco  in  1892. 

It  will  subsequently  be  shown  that  the  statements  and  IIs®®s<Appendir 
depositions  of  this  witness  are  wholly  untrustworthy. 

Keviewing  the  evidence  brought  forward  on  the  part  of 
the  United  States  in  their  Counter-Case  on  the  subject  of 
the  proportion  of  females  in  the  pelagic  catch,  we  may,  at 
the  least,  set  the  statements  of  the  few  witnesses  cited, 
against  those  of  a  like  number  of  witnesses  representing  a 
similar  number  of  seals  among  the  numerous  witnesses 
cited  by  Great  Britain.  The  whole  number  of  seals  spoken 
of  by  Captain  Hooper  is  too  small  to  enable  any  just  deduc- 
tion to  be  arrived  at;  while  the  other  witnesses  referred  to 
by  the  United  States  are,  without  exception,  interested  in 
the  industry  of  sealing  upon  the  breeding-islands,  and, 
therefore,  it  may  reasonably  be  supposed,  like  wise  interested 
in  decrying  all  sealing  at  sea. 

It  has  already  been  stated  (p.  104)  that  the  killing  of 
females  per  se  is  not  admitted  to  be  reprehensible,  while  the 
complete  analysis  of  the  skins  resulting  from  the  pelagic 
catch  during  the  past  twenty  years,  shows  conclusively  that 
not  over  38  per  cent,  of  these  could  by  any  possibility  have 
been  bearing  females.*  It  has  further  been  stated  tVa* 
one  of  the  most  important  objects  of  any  regulations  which  prt.par  so. 
may  be  proposed  is  that  of  eliminating  the  last-mentioned 
element  from  the  pelagic  catch. 

Under  the  circumstances  mentioned,  it  can  be  of  little 

utility  to  pursue  in  detail  any  controversy  respecting  the 

composition  of  various  individual  small  lots  of  skins  such 

as  there  cited  on  the  part  of  the  United  States,  even 

111  if  the  sexes  included  in  them  had  been  correctly  deter- 
mined, and  the  subject  may  rightly  be  dismissed  here. 

*  At  p.  200  of  the  British  Counter-Case  this  figure  is  given  at  50  per 
cent.,  but  the  calculation  there  given  is  based  upon  the  assumption 
of  only  15  per  cent,  of  tbe  catch  being  males,  and  this  percentage 
occurring  uniformly  throughout  the  whole  bulk.  As  a  matter  of  fact, 
there  are  20  per  cent,  of  the  catch  which  are  too  large  to  be  the  sldns 
of  females.  The  figure  above  given  is  based  on.  a  recalculation  admit- 
ting this  correction. 
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The  second  proposition  formulated  for  denial  by  tlie 
United  States  is  in  their  Counter-Case  presented  as 
follows : 

"2.  That  pelagic  sealing  in  Behring  Sea  is  not  so  destructive 
to  seal  life  as  pelagic  sealing  in  the  North  Pacific." 

British  com-  The  statement  here  attributed  by  the  United  States  to 
Jx^pivtt.  us,"  fcne  British  Commissioners  was  not,  however,  made  by  them, 
frw- '  They  have  stated  that  the  spring  catch  was  more  destruc- 

tive than  any  other  in  proportion  to  the  number  of  skins 
obtained;  but  the  spring  catch  is  not  the  equivalent  of  the 
entire  catch  made  to  the  south  of  Bchring  Sea,  which  em- 
braces much  of  the  summer,  and  lasts  till  about  the  end  of 
June.  The  statement  actually  made  by  the  British  Com- 
missioners, as  employed  as  a  basis  of  argument  in  the 
United  States  Case,  is  therefore  not  only  inverted,  but 
substantially  changed. 
British  Com-  Tne  circu instance  that  practically  no  gravid  females  are 

misfcioners'   Re-,,          ,  •      T»    i     •         ci 

port,  paras.  645-  taken  by  pelagic  sealers  in  Behring  Sea  is  characterized  as 
^British coun- an  "  assumption  "  of  the  British  Commissioners,  though  it 
ter-case,Ap- rests  on  ample  evidence. 

"'  Tlie  question  as  to  the  killing  of  females  in  milk  in  Beh- 
ring Sea,  and  the  effect  of  this  upon  pups  on  shore,  next 
alluded  to  in  the  United  States  Counter-Case,  will  be  dis- 
cussed in  connection  with  the  more  detailed  treatment  of 
this  subject  found  in  following  pages  of  the  Counter-Case 
of  the  United  States. 

Page  85.  The  argument  advanced   in  this  page  of  the   United 

States  Counter-Case  against  the  general  proposition  at  the 
head  of  this  Chapter,  depends  on  a  series  of  assumptions, 
to  discuss  which  is  unnecessary,  because  they  have  else- 
where been  treated  at  length.  The  fallacy  that  the  killing 
of  females  is  in  itself  reprehensible  appears  to  underlie  the 
statements,  but  it  is  in  addition  apparently  assumed  that 
all  females  met  with  at  sea  are  fertile,  i.  e.,  that  there  are 
no  virgin  or  barren  females ;  that  in  stating  the  period  of 
British  Conn-  gestation  of  the  fur-seal  as  nearly  twelve  months,  full 
251-257^145?  198>  twelve  mouths  is  meant;  that,  for  instance,  eleven 

112  months  would  not  be  "  nearly  twelve  months,"  that 
all  females  are  covered  on  land,  and  that  a  female 
just  fertilized  may  be  described  as  a  "gravid  female," 
the  injury  to  seal  life  being  equally  great  in  the  killing  of 
each  class. 

It  is  next  asserted  that  the  "  designed  implication  "  of 
certain  statements  made  by  the  British  Commissioners  is 
to  show  that  "very  few  nursing  females  are  taken  by  pe- 
lagic sealers,"  and  is  based  on  "pure  assumption,"  a  refer- 
ence being  given  to  para.  649  of  their  Report.    But  in  the 
immediately  preceding  paragraphs  of  the  Report,  proof  has 
British  Conn- been  adduced  to  this  effect,  and  further  proof  is  brought 
ter-case,  pp.218,  forward  and  discussed  in  the  Counter  Case  of  Great  Brit- 
ibid.,  Appen-ain  and  its  Appendices  to  the  same  effect,  and  to  the 
"'  pp'  Affect  that  such  few  females  in  milk  as  may  be  killed  in 
Behring  Sea  are  often  "running  dry."    It  is  also  shown 
that  their  presence  at  sea  may  be  accounted  for  by  various 
causes  of  disturbance  upon  the  breeding-islands,  in  most, 
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if  not  in   all   cases.     The  evidence  of  Captain  Hooper, 

referred  to  in  tliis  connection  by  the  United  States  (on  the    United  states 

strength  of  the  forty-one  seals  killed  by  him),  in  showing  AppVndix^Jln1. 

that  a  considerable  proportion  of  seals  iu  inilk  killed  were 

200  miles  from  the  Pribyloff  Islands,  goes  far  to  prove  that 

at  least  this  proportion  of  such  seals  could  no  longer  have 

had  any  interest  in  or  regular  connection  with  those  islands,    Britiah  com- 

and  tends  to  substantiate  the  remarks  made  by  the  British  J5J"pitt?8it 

Commisssioners,  and  those  in  the  Counter-Case  of  Great  ^SSj*  CoJ1n8" 

Britain,  on  this  subject.  aa 

On  this  and  following  pages  of  the  United  States  Counter-  Page  sa. 
Case  (to  p.  93),  an  extended  notice  is  given  to  the  investi- 
gations of  the  British  Commissioners  on  the  subject  of  the 
mortality  of  young  seals  in  1891.  Care  is,  however,  h'rst 
taken  to  describe  these  examinations  as  "  cursory."  The 
Commissioners  are  represented  as  endeavouring  to  "  sup- 
port a  position,"  and  it  is  added: 

It  is  evident,  from  the  efforts  made  and  the  theories  advanced  to 
explain  this  mortality  that  the  Commissioners  considered  the  presence 
of  these  bodies  primd  facie  evidence  of  the  fact  they  endeavour  to 
disprove. 

Introductory  remarks  of  the  above  character  scarcely 
lead  to  the  belief  that  any  impartial  discussion  of  the  facts 

noted  and  commented  on  by  the  British  Commission-  ]*w  • 
113      ers  is  intended.    This  is  fully  borne  out  by  what  fol- 
lows.    It  is  stated : 

These  officials  [the  Commissioners]  have,  through   some  strange 
circumstance,  been  led    into  the  belief  that  they  were  the  first  to    : 
observe  this  mortality  among  the  pups  on  the  rookeries,  from  which    : 
belief  they  draw  the  inference  that  "  the  death  of  so  many  young  seals 
on  the  islands  in  1891  was  wholly  exceptional  and  unprecedented." 

The  explanation  §iven  in  para.  346  of  the  British  Com- 
missioners' Eeport  is  sufficient  to  show  that,  in  so  far  as 
they  could  ascertain  by  inquiry  upon  the  islands  in  1891, 
they  were  the  first  to  observe  and  comment  on  the  mor- 
tality in  question.  But  if  further  evidence  be  required,  it 
will  be  found  that  Mr.  J.  Stanley-Brown  says : 

By  the  time  the  British  Commissioners  arrived  [28th  July]  the  dead  United  States 
pups  were  in  sufficient  abundance  to  attract  their  attention,  and  they  ^a-se.'.  A-ppendix, 
are,  I  believe,  under  the  impression  that  they  first  discovered  them. 

In  a  foregoing  part  of  the  same  paragraph,  however, 
Mr.  Stanley-Brown  had  said  ? 

In  the  latter  part  of  July  1891  my  attention  was  called  to  a  source  of 
waste,  the  efficiency  [sic]  of  which  was  most  startlingly  illustrated. 

But  Mr.  Milton  Barnes,  special  employe  of  the  United 
States  Treasury  on  St.  Paul  Island,  is  (except  in  regard  to 
date)  even  more  definite  on  this  point.     In  a  deposition    n>id.,p.ioi. 
furnished  by  him,  and  included  in  the  Appendix  to  the 
United  States  Case,  he  says: 

One  day,  during  the  latter  part  of  August  or  fore  part  of  September 
last  (exact  date  forgotten),  Colonel  Joseph  Murray,  one  of  the  Treas- 
ury Agents,  and  myself,  in  company  with  the  British  Commissioners, 
Sir  George  Baden-Powell  and  Dr.  Dawson,  by  boat  visited  one  of  the 
seal  rookeries  of  that  island,  known  as  Tolstoi  or  English  Bay.  On 
arriving  there  our  attention  was  at  once  attracted  by  the  excessive 
number  of  dead  seal  pups,  whose  carcasses  lay  scattered  profusely  over 
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the  breeding-ground  or  K:md  boa  oh  bordering  the  rookery  proper,  and 

extending  into  (lit-  bonier  of  the  rookery  itself.  Tie.  stranye  night 
occasioned  much  surmise  at  the  time  as  to  the  probable  cause  of  it. 

Mr.  Barnes  then  states  that  some  days  afterwards 
Page  86.          114      he  went  with  Mr.  Fowler  to  1'olavina  rookery,  where 
he  found  similar  conditions  with  respect  to  mortality 
of  young  to  prevail,     lie  adds: 

United  States  This  condition  of  the  rookeries  in  this  regard  was  for  some  time  a 
Case,  Appendix,  common  topic  of  conversation  in  the  village  by  all  parties,  including 
vol. ii,  p.  J02.  tlje  more  intcnigent  ones  among  the  natives,  &c. 

Page  87.  The  evidence  referred  to  on  this  page  of    Jie  United 

States  Counter-Case  to  endeavour  to  show  the  occurrence 
of  an  annually  increasing  number  of  dead  pups  since  1885, 
lias  already  been  treated  in  the  Counter-Case  of  Great 
Britain,  p.  208  et  seq.,  and  has  been  there  shown  to  be 
-wholly  inconclusive  in  that  respect,  and  to  rest  on  erro- 
neous statements. 

The  extracts  above  given  are  alone  sufficient  to  show 
that  the  mortality  in  1891  was  unprecedented,  as  stated  by 
the  British  Commissioners;  and  that  it  had  not  existed,  as 
affirmed  by  the  United  States,  for  "  several  years." 

The  statement  as  to  the  existence  of  the  opinion  on  the 
islands  that  pups  had  died  in  former  years  because  of  the 
killing  females  at  sea,  is  endeavoured  to  be  supported  by 
the  retrospective  affidavits  already  dealt  with  in  that  part 
of  the  British  Counter  Case  above  referred  to. 

Pages  88,89.  Much  stress  is  here  laid  on  the  discovery  of  two  passages 
in  previous  Reports,  in  which  H.  H.  Mclntyre  and  J.  H. 
Moulton  have  made  general  statements  to  the  effect  that 
killing  females  at  searesulted  in  death  of  pups  on  the  islands. 
No  facts  or  instances  are  cited  in  support  of  these  state- 
ments, to  which  no  importance  was  attached  at  the  time, 
and  to  which  attention  has  only  now  been  drawn.  They 
are  now  brought  prominently  forward  for  the  purpose  of 
maintaining  that  the  cause  of  the  mortality  of  pups  in  1891 
alleged  by  the  United  States  had  long  been  recognized.  It 
is  there  said : 

This  explanation  [death  of  mothers]  of  the  canse  of  death  of  pup 
seals  is  not  recognized  by  the  Report  except  to  contradict  it. 

BritisTi  com-     As  a  matter  of  fact,  the  explanation  referred  to  is  dis- 
port, para?35?.e~  cussed  in  some  detail,  and  js  found  to  be  untenable  by 
reason  of  the  date  of  the  mortality,  and  on  other  rational 
and  fully  explained  grounds. 
Respecting  the  causes  of  death  of  young  suggested  as 

probable  by  the  British  Commissioners: 
115          (a.)  This  is  described  in  the  United  States  Counter- 
Case  as  "driving  and  killing  of  mothers."    But  while 
the  British  Commissioners  state  that  it  is  quite  possible 
that  females  were  driven  from  their  young,  and — 

though  turned  away  from  the  killing-grounds  ....  never  after- 
wards found  their  way  back  to  their  original  breeding-places,  but 
either  went  off  to  sea  or  landed  elsewhere, 

they  do  not  allege  that  the  females  so  driven  were  killed. 
Messrs.  J.  Stanley-Brown  and  W.  H.  Williams  are  referred 
to  as  stating  that  no  drives  were  made  (in  1891)  nearer  to 
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one  of  the  rookeries  (Tolstoi)  on  and  about  which  dead 
pups  were  specially  observed  by  the  British  Commissioners 
(in  1891)  than  an  estimated  distance  of  a  quarter  of  a  mile. 
No  evidence  is  given  to  show  that  the  collection  of  the 
drives  was  limited  to  this  distance  from  the  rookery,  nor 
is  it  stated  that  either  of  these  gentlemen  ever  saw  one  of 
the  drives  of  1891  collected.  Although  the  drives  taken 
from  the  vicinity  of  Tolstoi  are  recorded  as  drives  from 
"Middle  Hill,"  it  must  be  remembered  that  the  slopes  of 
Middle  Hill  and  Tolstoi  are  continuous,  and  the  drivers 
doubtless  go  where  the  seals  they  were  instructed  to  pro- 
cure could  be  obtained. 

(b.)  Epidemic  Disease. — This,  it  is  stated,  is  treated  of  in    united  states 
the  United    States  Case.      It  is,  however,  in  the  place Case' p<  216- 
cited,  merely  stated  that  no  sickness  had  been  previously 
observed  among  the  seals  on  the  Pribyloff  Islands,  and 
that  no  dead  adults  were  found.    The  British  Commission- 
ers themselves  make  a  statement  identical  with  the  first 
(para.  32).    As  to  the  second,  it  does  not  necessarily  follow 
that  an  epidemic  fatal  to  young  animals  should  be  equally 
fatal  in  the  case  of  adults. 

(c.)  Crushing  of  Pups  in  Stampedes. — The  assertion  made    page90. 
by  the  United  States  that  no  evidence  is  given  by  the  Brit-  1J^5jJrg90j[J; 
ish  Commissioners  under  this  head  is  incorrect.    The  Com- port,  paras.  331- 
missioners  quote  statements  from  Bryant  (Allen's  Mono- 333> 
graph)  and   Baron  Nordeuskjold  as  to  the  facility  with 
which  stampedes  may  be  caused,  and  their  results.     If 
further  evidence  as  to  the  general  timidity  of  the  animals 
is  required,  this  will  be  found  in  the  British  Counter-Case.    British  c<nm- 

(d.)  Raids. — The  possibility  of  the  occurrence  of  raids  ^^Jgj1^*- 

is  not  directly  denied  by  the  United  States,  though 
116      statements  are  made  for  the  purpose  of  minimizing 
their  probability.     It  is  further  asserted  that  as  the 
dead  pups  were  found  at  several  rookeries,  several  distinct 
raids  would  be  required  to  account  for  their  occurrence. 
It  will  be  found,  however,  that  large  numbers  of  dead    British  Com. 
pups  were  discovered  upon  two  rookeries  only,  both  on  St.  m^Jion^  f4g" 
Paul  Island,  as  explained  by  the  British  Commissioners.     347. '  ] 

The  facility  with  which  raids  might  be  made  without 
any  knowledge  on  the  part  of  the  guardians  of  the  islands 
is  illustrated,  however,  by  the  following  facts  referring  to 
raids  made  in  1890  and  1891,  when  more  than  ordinary 
precautions  against  raids  were  taken. 

The  master  of  the  "Challenge"  and  two  of  his  crew  British  conn- 
describe  at  length  a  raid  on  St.  George  Island,  of  which  ]g£c**|; l^pj! 
nothing  was  known  at  the  time  it  was  made.  i82,'i8*.' 

One  of  the  crew  of  the  "Borealis"  gives  an  account  of  iwa., p.  isa. 
the  raid  of  that  vessel  on  Zapadnie  Eookery,  St.  Paul 
Island,  while  a  cutter,  whose  lights  could  be  seen,  was 
anchored  within  2  miles  of  them.  The  raid  was  suc- 
cessfully made  without  anything  being  known  of  it  on  the 
islands.  The  same  rookery  was  raided  in  the  autumn  of 
1890  by  the  "Adele,"  and  nothing  was  known  of  the  raid 
by  those  on  the  islands. 
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Colonel  Murray,  in  an  allidavit,  refers  to  the  two  first 
mentioned  raids'as  if  t  he  people  on  the  islands  had  been 
co.uni/ant  of  them  at  the  time,  and  as  if  one  vessel  had 
been  at  once  sei/.ed,  and  the  other  but  a  short  time  after- 
wards, but  a  referenee  to  the  passages  cited  will  show  that 
the  raids  mentioned  only  became  known  to  the  authorities, 
indirectly,  months  after  their  occurrence. 

The  bodies  of  pups  examined  by  Dr.  Ackerly  were,  as  he 
admitted,  too  much  decomposed  for  a  correct  autopsy. 
They  were,  further,  those  of  pups  which  had  died  in  Sep. 
tember  1891  when  no  sealing-vessels  remained  in  Behriug 
Sea. 

The  body  of  a  pup  found  dead  by  the  British  Commis- 
sioners was  examined  by  Dr.  Guuther.  This  was  in  good 
condition,  preserved  in  alcohol.  Dr.  GUnther  was  unable 
to  decide  whether  the  absence  of  food  or  the  condition  of 
respiratory  organs  was  the  primary  cause  leading  to  death. 

Though  it  was  at  the  request  of  Mr.  Stanley-Brown  that 
Dr.  Ackerly's  examination  of  the  dead  pups  was  made  in 
1891 — and  he  was  the  Treasury  Agent  in  charge  of  the 
Pribyloff  Islands  in  1892,  and  admits  that  in  that 
117  year  the  number  of  dead  pups  on  Tolstoi  rookery 
was  beyond  the  normal — no  record  is  found  in  his 
affidavit  of  an  examination  in  1892  of  any  of  the  dead  pups 
by  any  authority.  He  seeks,  however,  to  account  for  the 
unusual  mortality  in  1892  by  an  entirely  novel  expla- 
nation, in  which  he  states  that  the  pups  in  learning  to 
swim  had  become  exhausted,  and,  wandering  off  and  ly- 
ing down  to  rest,  were  overlooked  by  their  mothers.  A 
comparison  of  the  1892  photographs  of  Tolstoi  rookery 
with  those  of  1891,  show  that  the  dead  pups  covered 
approximately  the  same  area  in  both  years,  and  were  the 
explanation  now  offered  by  Mr.  Stanley-Brown  the  true 
one,  it  would  also  account  for  the  mortality  among  the 
young  seals  in  1891.  Mr.  Stanley-Brown,  however,  states 
that— 

the  location  and  topographic  character  of  this  rookery  have  no  counter- 
part elsewhere  on  the  island ; 

-  but  as  dead  pups  were  reported  to  have  been  found  in  large 

;  numbers  on  another  rookery  on  St.  Paul  in  1891,  and  Mr. 

Macoun  reports  as  many  on  Polavina  rookery  as  on  Tolstoi 

in  189J,  Mr.  Stanley-Brown's  explanation  can  hardly  be  the 

true  one. 

A  glance  at  the  photographs  which  accompany  the  British 
Counter-Case,  will  show  that  the  ground  on  which  dead  pups 
are  to  be  seen  on  Tolstoi  rookery  extends  along  practically 
the  whole  front  of  that  rookery,  and  at  the  time  the  photo- 
graphs were  taken  nearly  all  the  living  seals,  old  and  young, 
were  behind  this  area,  so  that  Mr.  Stanley -Brown's  state- 
ment that  he  has — 

seen  mother  seals  go  up  the  entire  slope  seeking  their  pups 

may  be  taken  as  strictly  true;  but  as  they  must  have  gone 
up  this  slope  in  any  case,  it  can  hardly  be  taken  as  evidence 
that  the  young  ones  had  wandered  away  and  so  been  lost. 
But  if  it  be  true  that  the  pups  on  this  part  of  the  rookery- 
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ground,  which  must  be  passed  over  by  all  seals  going  to  any 
other  part  of  it — 

lie  down  to  rest,  and  sleep  and  are  overlooked  by  their  mothers  return- 
ing from  the  sea, 

no  better  explanation  conld  be  given  of  the  cause  of  the 
mortality  among  young  seals  on  those  parts  of  the  rookeries, 
ou  some  of  which  it  is  not  as  in  this  case  necessary  for  the 
mothers  to  cross  the  ground  upon  which  the  dead  pups 

occurred. 
118  The  statements  as  to  a  great  decrease  in  the  num-    Pao.e  91 

ber  of  dead  pups  in  1892,  as  compared  with  1891,    British '  coun- 
made  by  United  States,  are  in  direct  conflict  with  the  teibidT'  Appen- 
observations  of  Mr.  Macouu',  and  are  contradicted  also  by  dix>  vol.  i,p.i46. 
the  photographs  taken  in  1892  when  compared  with  those 
of  1891. 

Mr.  Stanley-Brown  is  quoted  on  this  page  of  the  United    United  states 
States  Counter-Case  as  saying:  p.3^ter"Ca8e' 

Dead  pups  were  as  conspicuous  by  their  infrequency  in  1892  as  by 
their  numerousnessrin  1891. 

This  gentleman,  however,  left  the  Pribyloff  Islands  on 
the  14th  August.  1892. 

Dead  pups  were  first  observed  to  be  numerous  and  pho-    British  coun- 
tographed  on  Tolstoi  by  Mr.  Macoun  19th  August;  though  SSjjBjJjffi 
photographs  taken  8th  August  by  Mr.  Maynard  show  that 
large  numbers  of  dead  pups  were  lying  on  that  rookery  at 
that  date. 

Mr.  Stanley-Brown  admits  that  in  1892  the  number  of   United  states 
dead  pups  on  this  rookery  was  " beyond  the  normal."    He  §)8imter"Case>  p< 
devotes  more  than  a  page  of  his  affidavit  appended  to  the 
United  States  Counter-Case  to  endeavouring  to  explain  it, 
in  the  manner  already  noticed. 

Colonel  Murray,  next  quoted  in  the  United  States  Coun- 
ter-Case, says: 

I  went  over  the  rookeries  carefully  looking  for  dead  pups.  The  Ibid.,  p.  378. 
largest  number  on  any  rookery  occurred  on  Tolstoi,  but  here,  as  on  the 
rookeries  generally,  but  few  of  them  were  to  be  seen  as  compared  with 
last  year.  This  was  the  first  time  in  my  four  seasons'  residence  on  the 
islands  that  the  number  of  dead  pups  was  not  greater  than  could  be 
accounted  for  by  natural  causes. 

Colonel  Murray  gives  no  date.  That  his  visit  to  Tolstoi 
was  before  the  date  of  the  departure  of  Mr.  Stanley-Brown 
from  the  islands  is  evident,  as  Mr.  Stanley-Brown,  as  abo\re 
noted,  describes  the  mortality  as  beyond  the  normal. 

Mr.  A.  W.  Lavender's   statement  as  to  the  practical    page92. 
absence  of  dead  pups  on  St.  George  in  1892  coincides  with    British 
Mr.  Macoun's  observations.    The  same  circumstance  was  ter-Case,  AppSn- 
particularly  observed  in  the  case  of  the  similar  mortality  dix'  vol<  *•  p-14(}- 
in  1891.    And  such  mortality  is  referred  to  in  none  of  the^gtish^coun- 
affidavits  in  Appendix  to  United  States  Case  which  refer 

4-      a*.    r\  T    i         1-xi.L  mi   •         •  •         British   Co  in- 

to St.  George  Island  in  that  year.     This  circumstance,  in  missioned  K  e  - 

fact,  strongly  supports  the  belief  that  the  mortality  in  ££*« para- 346  et 
neither  year  could  have  been  due  to  the  killing  of  mothers 
at  sea. 

B  s,  PT  x 7 
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Page»2.          H9  Professor  Everinann's  si  at  cment,  next  qiiof  <•<]  in 

tbe  United  Stntes  Counter-Case,  as  to  the  number 
British  Conn-  of  dead  pups  on  Polavuia  rookery,  refers  to  a  visit  made  by 
!i45.  him  to  that  rookery  early  in  the  season  (22nd  July),  in  com- 
pany with  Mr.  Macoun.     His  statement  of  number  seen  at 
that  time  practically  agrees  with  that  given  by  Mr.  Macoun, 
who  says — 

Professor Evermann,     ....     who  was  with  me  at  this  time,  and 


who  counted  129  dead  pups,  thought,  with  me,  that,  if  so  many  were 
dire 


Ibid.,  p.  146. 

to  be  seen  at  the  outer  edge  of  the  rookery-ground,  the  whole  num- 
ber must  be  very  great,  and  about  a  mouth  later  (20th  August)  I  had 
ample  proof  that  this  was  the  case. 

Ibid.  Mr.  Macoun,  however,  further  says  that  later  in  the  sea- 

son there  were  nearly  or  quite  as  many  dead  pups  on  Pola 
vina  rookery  as  on  Tolstoi;  and  a  native  who  was  with  him 
at  the  time  of  his  visit  told  him  that  there  were  then  more 
dead  pups  on  Polavina  than  were  on  Tolstoi  in  1891. 

United  states     Professor  Evermann  made  but  this  one  visit  to  Polavina 

SU264e27iCase'  (22nd  July)-     He  visited  Tolstoi  rookery  the  following  day 

(23rd  July),  and  finally  left  St.  Paul  Island  (24th  July) 

more  than  two  weeks  before  the  time  dead  pups  in  con 

siderable  number  were  first  noted  on  Tolstoi  rookery. 

Page 93.  The  statement  made  in  the  United  States  Counter-Case 

to  the  eft'ect  that  sealing-vessels  were  not  present  in  Beh- 
ring  Sea  in  1892,  coincides  with  that  specially  adverted  to 
in  the  British  Counter-Case  (p.  213);  but  it  is  maintained 
that  the  recurrence  of  a  like  mortality  of  pups  in  that  year, 
absolutely  confirms  the  deduction  arrived  at  by  the  British 
Commissioners  in  1891,  that  this  could  in  no  way  be  con- 
nected with  pelagic  sealing;  and  that  it  therefore  cannot 
be  interpreted  in  the  manner  now  endeavoured  to  be  done 
in  the  Counter-Case  of  the  United  States. 

The  alleged  increase,  next  affirmed  in  the  United  States 
Counter-Case,  in  number  of  dead  pups  on  the  Commander 
Islands  in  late  years,  is  not  confirmed  by  Mr.  Macoun's 
inquiries  on  these  islands  made  in  1892.  No  such  increase 
was  admitted,  by  those  on  the  islands,  to  have  occurred, 

British  Conn  though  pelagic  sealing  had  then  for  the  first  time  been  prac- 

t6r-L/H8©,  -A.pl  )C  II-       .  -"        •*•  •   i  «    i  i       •  *  i  •      •       •  t  /»      >  i 

dix.voi.i,  p.  148.  tised  to  a  considerable  extent  in  the  vicinity  of  these 

islands. 

Pages  93, 94.    120          It  is  next  stated  in  the  United  States  Counter- 
Case  that — 

the  destructiveness  of  the  Behring  Sea  catch,  as  compared  with  that 
in  the  North  Pacific,  is  further  shown  by  the  relative  sizes  of  such 
catches. 

With  the  object  of  endeavouring  to  prove  the  assertion 
just  quoted,  attention  is  drawn  to  certain  Tables  contained 
in  the  Appendix  to  the  United  States  Counter-Case,  com- 
piled from  statistics  given  in  the  British  Commissioners7 
Eeport.  In  these  Tables  the  annual  totals  of  skins  are  cor- 
rect, and  the  proportions  taken  within  and  without  Behring 
Sea  are  also  correct, — the  number  of  vessels  is  correctly 
given  in  one  instance;  but,  as  the  average  catch  per  vessel 
and  per  day  for  the  total  number  of  years  has  apparently 
been  obtained  by  the  erroneous  method  of  averaging  the 
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annual  averages  given  by  the  Commissioners,  none  of  these  United  gtateg 
figures  are  correct.  The  following  corrected  Tables  are  counter- Case, 
therefore  presented  to  take  the  place  of  those  given  in  the  Appeudix'p-411> 
United  States  Counter-Case: 

Tables  of  Catches. 
SPRING  AND  COAST  CATCHES. 


Tear. 

Number 
of 
Vessels. 

Number 
of  Skins. 

A  verage 
Number 
per 
Vessel. 

Average 
Number 
per  Day. 

]  £89                                  

22 

12  371 

562 

4  3 

1890 

29 

21  390 

737 

5  4 

1891 

42 

20  727 

493 

3  6 

Totals  and  averages  for  three  years.  . 

93 

54,  488 

586 

4.3 

BEHRING  SEA  CATCHES. 


Year. 

Number 
of 

Vessels. 

Number 
of  Skins. 

Average 
Number 
per 
Vessel. 

Average 
Number 
per  Day. 

1889 

16 

15  497 

968 

16  1 

18'K) 

23 

18  165 

789 

13  1 

1891. 

44 

28,  888 

656 

10  9 

Totals  and  averages  for  three  years  .  . 

83 

62,  550 

753 

12.5 

121          But  when  it  is  attempted  to  deduce  an  average    Pages  93, 94. 

take  per  diem  for  each  vessel  from  these  figures, 
several  important  considerations  are  lost  sight  of.  It  is 
particularly  to  be  noted  that  the  conditions  are  such  that 
the  sealing  voyages  made  to  the  south  of  the  Strait  of  Fuca 
in  the  winter  and  early  spring  would  not  in  themselves  be  united  states 
remunerative.  They  are  made  because  no  other  occupation  A  Jpend 
offers  for  the  sealing- vessels,  while  a  certain  advantage  is  246, 247. 
to  be  gained  by  going  early  to  sea,  and  thus  securing  the 
pick  of  the  pelagic  hunters.  The  diagram  facing  p.  22  of 
the  British  Commissioners'  Keport  illustrates  this  very 
clearly.  The  circumstances  are  further  explained  in  para. 
583,  and  in  para.  132  of  the  same  Eeport,  where  it  is  shown 
that  only  the  months  of  May  and  June  are  those  in  which 
large  numbers  of  skins  have  so  far  usually  been  taken  out- 
side Behring  Sea,  Thus,  a  daily  average  based  on  the 
whole  time  during  which  a  sealing- vessel  is  at  sea,  of  which 
time  some  months  are,  as  a  rule,  barely  remunerative,  does 
not  afford  any  fair  comparison  of  the  number  of  seals  taken 
in  a  given  number  of  days  without  and  within  Behring 
Sea,  nor  of  the  "destruetiveness"  of  the  catch  in  the  two 
areas.  Unfortunately,  the  methods  of  conducting  the 
industry  have  not  enabled  data  to  be  obtained  upon  which 
a  comparative  Table  of  monthly  catches  of  seals  at  sea  can 
be  drawn  up. 

The  third  proposition  formulated  by  the  United  States 
for  rebuttal  is : 


Page  94. 
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"3.  That  the  waste  of  seal  life  result  hu/  from  pelagic  sealing 
?'.s-  insignificant." 

Statements  collected  by  the  Hritisli  Commissioners,  and 
here  referred  to,  which  assert  the  enormous  loss  of  seals  by 
pelagic  hunters,  form  part  of  a  general  discussion  of  1<> 

British  Commissioners  explain  that  they  have  been  at 

' 


i»ageH94,95. 


i>,.iti«h  Com 

miMBioncrs,    Ke-  .,  .  .  .     .  .   .    . 

port,  pp.  82,  614.  pains  to  collect  and  examine  all  the  statements  upon  winch 
a  theory  of  great  losses  at  sea  have  been  based  up  to  the 
date  at  which  their  Report  was  written.  They  have  sum- 
marized these  in  para.  614  of  their  Report,  thinking  it  bet- 
ter to  trace  such  assertions  back  to  their  sources,  rather  than 
to  depend  on  the  rhetorical  expressions  of  newspapers,  &c., 
which  afforded  at  the  time  the  only  other  basis  for  the  alle- 

gations of  extraordinary  losses  at  sea. 
122          In  proceeding  to  set  out  the  testimony  of  persons 

who  have  actually  engaged  in  pelagic  scaling,  the 
Commissioners  point  out  that  the  interest  of  such  persons 
is  a  factor  to  be  allowed  for;  but  they  also  point  out  that 
the  statements  are  given  over  the  signatures  of  those  mak- 
ing them,  in  a  formal  way,  and  are  to  be  considered  of  "  a 
much  higher  order  of  accuracy  "  than  those  before  referred 
to.  Advantage  is,  however,  taken,  in  the  Counter-Case 
presented  by  the  United  States,  of  this  critical  remark  on 


Tage  95. 
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the  part  of  the  British  Commissioners,  to  designate  the 
evidence  as  that  of  "  interested  parties." 

The  assertion  is  next  made  in  the  United  States  Counter- 
Case  that — 

the  Commissioners  then  present  [on  the  subject  of  losses  of  seals  at 
sea]  a  number  of  statements  collected  from  inexperienced  individuals. 

A  reference  to  the  paragraphs  of  the  Commissioners' 
Report  thus  alluded  to  by  the  United  States  will  show  how 
entirely  incorrect  the  assertion  as  to  "inexperience"  is. 
Page  96.  it  is  scarcely  necessary  to  pursue  in  detail  the  discussion 

of  the  facts  respecting  losses  at  sea,  on  this  page  of  the 
United  States  Counter-Case.  A  few  observations  may, 
however,  be  made  upon  it. 

In  introducing  their  Table,  showing  the  actual  numerical 
losses  of  seals  by  a  number  of  sealers,  the  British  Commis- 
sioners do  not  say — 
an  endeavour  was  then  made  to  "  elucidate  the  question,"  &c. 

The  statement  made  is  as  follows: 

British  Com-     It  has  been  endeavoured,  however,  still  further  to  elucidate  the  ques- 
xniasioners'   Re   tion  here  considered  by  tabulating  all  the  well-authenticated  state- 
port,  para.  627.     ments  referring  to   the  actual  number  of  fur-seals   shot,   and  the 
proportion  lost. 

Again,  the  white  hunters  do  not — 
affirm  that  they  lose  but  4  per  cent,  of  the  seals  they  kill. 

This  percentage  is  a.  calculation  based  on  the  numbers  of 
seals  shot  and  lost,  or  shot  and  recovered,  as  stated  by  the 
hunters. 

The  affirmations  as  to  the  proportion  lost  are  contained  in 

the  preceding  statements,  with  respect  to  the  value  of  which 

a  remark  made  in  the  opening  lines  of  para.  627  refers. 

The  numerical  statements  here  combined  and  tabu- 

123      lated  represent  nearly  10,000  seals,  and  no  criterion 
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of  similar  accuracy  had  heretofore  been  offered  on  the  sub- 
ject under  discussion.  If  any  doubt  remained,  in  view  of 
this  Table,  as  to  the  small  percentage  of  seals  actually  lost, 
it  is  entirely  removed  by  the  still  more  extended  Table  of 
the  same  kind  printed  in  the  Appendix  of  the  British  te 
Counter-Case.  di£'«vo1' iif  pp< 

It  is  here  further  stated  in  the  United  States  Counter-  '  '  * 
Case  that — 

the  Table  entitled  "White  Hunters"  is  averaged,  while  the  Table 
entitled  "Indian  Hunters"  is  not,  for  the  obvious  reason  that  these 
Indians  appear  to  have  lost  twice  as  many  seals  as  the  ivhites,  which  is 
in  direct  contradiction  of  the  statements  quoted  in  the  Report,  &c. 

The  suggestion  as  to  the  reason  why  the  Table  entitled 
"  Indian  Hunters  n  is  not  averaged  is  wholly  incorrect.  In 
the  first  place,  it  includes  but  389  seals  in  all,  being  a  num- 
ber too  small  to  afford  an  average  of  much  value;  while,  of 
this  number,  184  (taken  by  three  witnesses)  are  stated  to 
have  been  secured  without  any  loss.  But  as  a  matter  of 
fact,  if  a  correct  percentage  be  struck  from  this  small 
Table,  it  will  be  found  that  in  taking  389  seals  not  more 
than  14,  or  3.6  per  cent.,  were  lost  by  sinking.  The  state- 
ment made  in  the  United  States  Counter-Case  that  these 
Indians  lost  8  out  of  every  100  has  evidently  been  arrived 
at  by  adding  together  the  few  percentages  that  are  given 
and  dividing  the  total  by  the  number  of  hunters,  a  method 
clearly  erroneous. 

Building  upon  this  error,  it  is  next  attempted  to  show, 
that  if  Indians  lose  8  (3.6)  per  cent,  of  the  seals  they  kill, 
the  white  hunters  lose  five  times  as  many,  or  40  per  cent, 
of  the  seals  they  kill.    In  support  of  this  Captains  Warren, 
Petit,  and  others,  who  say  that  Indians  lose  less  than  Iper 
cent,  while  white  hunters  lose  about  5  per  cent.,  are  quoted; 
but  on  referring  to  the  affidavits  made  by  these  gentlemen,    British    Case, 
it  will  be  seen  that  the  loss  by  Indians  mentioned  by  them,  jjjppe?^  { ^ 
refers  to  seals  killed  with  the  spear,  and  such  losses  are  not  states  NO.  2 
properly  comparable  with  those  resulting  from  the  use  of  3^4  cfomS 
the  gun.    The  Table  of  losses  by  Indians  presented  by  the  Boners'  Report, 
British  Commissioners  shows  their  loss  when  using  shot-  AP£eililx>P-221- 
guns. 

Attention  is  then  called  by  the  United  States,  on  the    Pages?, 
next  page  of   their  Counter-Case,   to  the  circumstance 
that  it  is  not  definitely  stated  in  each  case  by  the  British 
Commissioners  whether  the  seals  lost  are  those  lost 
124      by  sinking  before  recovery,  when  killed,  or  whether 
such  as  may  have  escaped  after  having  been  wounded 
are  included.    The  available  data  were  unfortunately  not 
sufficient  to  determine  this  with  accuracy  in  all  cases,  but 
in  view  of  the  statement  advanced  in  the  Case  of  the    United  states 
United  States,  to  the  effect  that  66  per  cent,  of  all  seals  Case,  p.ioe. 
killed  are  lost  by  sinking  before  recovery,  the  element  of 
uncertainty  thus  introduced  it  too  minute  to  be  of  impor- 
tance.   As  it  stands,  the  Table  is  sufficient  to  show  that 
the  statement  made  on  this  subject  in  the  case  of  the 
United  States  is  wholly  incorrect. 

In  later  statements  of  sealers  care  has,  however,  been  British  conn- 
taken  to  separate  the  two  sources  of  loss  above  alluded  to,  dix,  vof.  u,  iTe! 
and  in  eliminating  the  loss  due  to  the  escape  of  wounded 
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seals,  that  resulting  from  sinking  alone  becomes  reduced 
(on  a  much  larger  number  of  seals)  to  about  ."..1  per  cent, 
further  reference  is  then  made  by  the  United  States 
the  omission  by  the  British  Commissioners  of  any 
tistics  respecting  the  loss  of  wounded  seals,  which  may 
escape  capture.    This  is-  a  subject  upon  which  it  is  evi- 
dently impossible  to  obtain  precise  figures.     The  Com  mis 
sioners'  reference  in  this  connection  to  the  number  of  shots 
found  in  seals  killed  upon  the  Pribyloff  Islands  is  next 
criticized.    It  is  said : 

Page  98.  The  notion  that  the  carcass  of  every  seal  killed  on  the  islands  is 

searched  for  encysted  bullets  is  sufficiently  absurd,  but  it  seems  to  be 
assumed  in  the  reasoning  of  the  Commissioners. 

British  com-     It  will,  however,  be  found,  on  referring  to  this  allusion 
porj'parl"^  e"  by  the  Commissioners,  that  allowance  was  made  for  the 

causes  referred  to  by  the  United  States. 

British  conn-     In  later  statements  published  in  connection  with  the 

mcase'pp'192' British  Counter  Case,  care  has  been  taken  to  obtain  all 

information  possible  on   the  subject  of   seals   shot   and 

wounded,  and  which  escape;  and  though,  as  above  noted, 

dixbivoi  1iPPpp ~*t  is  a  subject  not  susceptible  of  accurate  numerical  treat- 

ii-i;j.  '  ment,  the  number  so  lost  is  found  to  be  exceedingly  small. 

tcr'ciieh   i9in"     Sti11  furtner>  as  stated  in  the  British  Counter-Case,  it  is 

not  known  that  the  loss  of  a  certain  proportion  of  wounded 

wild  animals  has  ever  previously  been  advanced  as  a  reason 

for  the  disuse  of  the  gun  as   a  means  of  taking  such 

animals. 

united  states  125          Mr.  Townsend,  who  was  attached  to  the  steamer 
Apj,"mux?app:  "  Corwin"  during  the  summer  of  1892,  volunteered 

394,210.  '  to  act  as  seal-hunter,  and  is  quoted  in  support  of  the  asser- 

tion made  by  the  United  States,  that  the  number  of  seals 
lost  by  wounding  is  great.  His  experiments  as  a  "  pelagic 
sealer  "  are  too  jew  and  too  unskilled  to  afford  any  useful 
evidence  on  the  subject. 

ibid., p. 395.  A  part,  at  least,  of  Mr.  Townsend's  loss  by  wounding  is 
accounted  for  when  he  says,  referring  to  the  wounded  seals 
which  escaped : 

At  first  I  blamed  the  ineffectual  firing  of  the  cartridges,  but  the 
cartridges  proved  all  right  as  soon  as  I  learned  to  aim  at  the  head, 
and  not  at  the  animal  as  a  whole. 

se™"  p'  2°8  et     An  anaiysis  of  Captain  Hooper's  Eeport,  and  the  Table 
accompanying  it,  shows  that  between  the  27th  July  and 
the  10th  August,  when  one  of  the  seal-hunters  carried  by 
ccfifn  ter'cis8*^ *ue  "  Corwin  n  was  in  Unalaska,  and  the  other  was  unwell, 
Appendix,  vol.  i',  Mr.  Townseiid  and  a  quartermaster  acted  as  hunters  and 
took  eighteen   seals,  losing  four  by  sinking.    These  four 
were  killed  from  the  dingy,  a  small,  clumsy  ship's  boat,  in 
no  way  adapted  for  seal-hunting,  in  charge  of  a  man  with 
tJrca!>e,  Appe£olie  day's  experience  as  a  seal  hunter.    Between  the  10th 
dix,  voi.ii,  p.  m.  August  and  the  21st  August  eighteen  seals  were  captured 
by  Hodgson  the  seal-hunter;  in  taking  these  he  lost  but 
one  by  sinking,  of  which  he  says:  uThat  one  I  shot  at  a 
long  distance,  from  45  to  50  yards."    Five  other  seals  were 
taken  during  this  time,  but  by  whom  is  not  stated,  presum- 
ably by  Mr.  Townsend  or  the  "  quartermaster,"  and  one 
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was  lost  by  sinking.  Captain  Hooper  then  says:  "Our 
total  loss  by  sinking  and  wounding  was  36  per  cent."  But 
in  what  way  a  knowledge  was  gained  that  any  seals  were 
seriously  wounded,  or  wounded  at  all,  and  so  lost,  is  not 
stated.  No  reference  is  made  in  the  United  States'  Ooun-  United  states 

, .  ,  .  .     ,          ,        . ,       ,  T     . ,      ,  C  o  u  n  t  e  r-C  a  s  e 

ter-Case  to  the  sealing  operations  carried  on  by  the  United  Appendix, p. 234. 
States  ship  "Rush"  during  the  month  of  August,  which 
resulted  in  the  taking  of  seven  seals,  with  none  lost  by 
sinking,  though  five  were  reported  to  have  been  wounded ; 
how  this  was  known  is  not  stated. 

In  view  of  such  statements  as  those  above  noticed,  the    Pa«e99- 
United  States  here  sum  up  by  denying — (1)  that  the  per- 
centage of  female  seals  in  the  pelagic  catch  is  not  large; 

(2)  that  pelagic  sealing  in  Behring  Sea  is  not  as 
126      destructive  to  seal  life  as  in  the  North  Pacific;  and 

(3)  that  the  waste  of  life  resulting  from  pelagic  seal- 
ing  is  insignificant. 


"SECOND." 

" MATTERS  UPON  WHICH  THE  REPORT  RELIES  TO  ESTAB- 
LISH CONCLUSIONS  ADVANCED  THEREIN,  AND  TO  FOR- 
MULATE THE  REGULATIONS  RECOMMENDED,  WHICH 
MATTERS  HAVE  NOT  BEEN  DEALT  WITH  IN  THE  CASE 
OF  THE  UNITED  STATES." 


"HABITS  OF  THE  FUR  SEALS." 

"1.  That  the  Alaskan  Seal-herd  has  a  definite  winter  habitat.^ 

The  title  above  quoted,  given  to  this  section  of  the 
United  States  Counter-Case,  which  is  stated  to  be  in  dis- 
cussion of  a  proposition  conveyed  in  the  Report  of  the 
British  Commissioners,  contains  the    expression    "Alas- 
kan seal- herd,'7  which  it  has  been  pointed  out  in  the  British    British 
Counter  Case  is  in  its  terms  wholly  misleading,  and  is  not  ter-case,  p.  119 
admitted  as  an  appropriate  name  for  the  fur-seals  of  the 
eastern  part  of  the  North  Pacific. 

It  is  to  be  noted  that  the  migration  chart  (No.  3)  origi- 
nally presented  with  the  United  States  Case  is  incorrect, 
as  is  shown  by  the  changes  introduced  in  the  new  chart 
now  substituted  for  the  first  in  the  Counter-Case  of  the 
United  States.  This  latter  chart  approximates  more  nearly 
to  that  originally  presented  by  the  British  Commissioners, 
but  in  the  light  of  evidence  obtained  by  these  Commission- 
ers and  that  afforded  by  additional  facts  set  forth  in  the 
British  Counter-Case,  it  still  requires  further  correction. 

It  is  particularly  to  be  noted,  that  neither  the  migration 
charts  produced  by  the  United  States  is  vouched  for  by 
any  scientific  or  expert  authority.  They  are  said  merely 
to  be  "compilations  based  on  evidence,"  &c.  Though  both 
charts  (with  other  maps  contained  in  the  United  States 
Case  and  Counter-Case)  bear  the  signature  of  T.  C.  Meii- 
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denhall,  Superintendent  of  the  United  States'  Coast 

Geodetic  Survey,  this  is  purely  formal  and  is  attached 

rageioo.        127      as   a  matter  of  routine  to  maps  issued    from   the 

Department  in  question,  and  not   as   in  any  way 

vouching  the  accuracy  of  the  data  from  which  the  maps 

are  compiled. 

In  this  respect,  the  map  prepared  and  presented  by  the 
British  Commissoners  ditlers  widely.  It  is  explained  and 
adopted  by  them  in  their  Report  as  correct  to  the  best  of 
their  knowledge  and  belief.  As  the  British  Commissioners 
make  themselves  thus  personally  responsible  for  their 
map,  the  remarks  made  in  the  United  States  Counter -( .'a M- 
as  to  the  absence  of  detailed  evidence  upon  which  the  map 
is  based  are  not  justified. 

Pago  101.  The  peculiar  method  of  argument  employed  in  the  United 

States  Counter-Case,  by  which  any  deduction  arrived  at 
by  the  British  Commissioners  is  characterized  as  a  "  theo- 
retical proposition"  or  "position,"  and  is  discussed  before 
the  facts  obtained  are  noticed,  is  again  well  exemplified  on 
this  page. 

It  is  thus  under  this  head,  in  the  first  place,  asserted  by 
the  United  States  that — 

the  theoretical  proposition  of  an  animal  possessing  two  homes  is  contrary 
to  what  has  been  observed  in  respect  to  the  habits  of  animals  in 
general. 

British  coun-  As  to  this  proposition,  it  is  only  necessary  to  refer  to  the 
interesting  statement  on  this  subject  made  by  Dr.  Merriam, 
one  of  the  United  States  Commissioners,  writing  as  a  natu- 
ralist ;  and  it  is  confidently  affirmed  that  no  unprejudiced 
naturalist  w^ll  be  found  to  deny  the  existence  of  two 
"homes"  in  the  case  of  a  regularly  migratory  animal. 

Dr.  Merriam's  remarks,  here  particularly  referred  to, 
relate  to  migratory  birds,  the  analogy  between  which  and 
the  fur-seal  has  been  clearly  pointed  out  by  Professor 
N°"  Angell.  If  the  "  home"  of  any  animal  be  merely  its  breed- ' 
ing  resort,  any  rights  which  may  be  supposed  to  flow  from 
the  possession  of  such  "home"  would  rest  in  the  case  of 
many  of  the  migratory  birds,  (and  particularly  of  the 
economically  important  water-fowl)  of  North  America, 
exclusively  in  Canada. 

If,  again,  the  term  "  home"  be  considered  as  equivalent 
to  that  of  "habitat,"  as  technically  employed  by  naturalists, 
it  will  be  found  that  the  most  trustworthy  and  eminent 
authorities  are  united  in  defining  the  habitat  of  a 
128      migratory  animal  as  including  the  whole  of  the  area 

over  which  it  normally  ranges. 

The  statement  made  by  the  British  Commissioners,  as 
the  result  of  their  investigations,  in  respect  to  the  summer 
and  winter  "homes"  of  the  fur-seal,  is  next  found  fault 
with  because  the  names  of  their  informants  are  not  spe- 
Com- cifically  detailed.  A  reference  to  the  British  Commis- 
po\st,10para8s.  ?7<L  sioners*  Report  will  show  that  they  have  given,  in  what  is 
187-'  believed  to  be  sufficiently  great  detail,  an  account  of  the 

evidence  upon  which  the  "winter  home"  of  the  fur  seals 
has  been  defined  by  them.  It  is  not  true  that  the  names 
of  their  informants  are  not  given.  A  number  of  these 


informar 
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normants  are  named,  and  the  detailed  statements  of  some 
of  them  are  included  in  the  Appendix  to  the  Report.  The 
facts,  ascertained  in  interviews  with  natives  along  the 
coast,  are  given  in  abstract. 

On  the  part  of  Great  Britain,  no  such  imputations  are 
made  respecting  the  basis  of  the  migration-  maps  offered 
in  the  Case  and  Counter-Case  of  the  United  States.  It  is 
in  fact  believed  that  the  errors  occurring  in  the  first,  and 
those  which  still  remain  in  the  second,  editions  of  this 
map  are  due  merely  to  imperfect  information,  and  a  refer- 
ence to  the  data  upon  which  these  maps  are  constructed 
fully  bears  out  this  belief. 

How  the  statement  can  be  made  on  this  page  of  the 
United  States  Counter-Case,  that  the  British  Commis- 
sioners "entirely  overlooked"  the  important  fact  that  full- 
grown  bull  seals  are  not  found  to  the  south  of  the  50th 
parallel,  is  inexplicable.  This  fact  was  ascertained  as  the 
result  of  their  own  investigations.  It  is  clearly  set  forth 
in  para.  193  of  their  Eeport,  and  characterized  there  as  a 
"noteworthy  and  interesting  fact." 

The  further  statement  that  the  Commissioners  do  not 
anywhere  state  — 

that  they  ever  heard  of  a  full-grown  male  below  the  56th  parallel, 
the  assumed  northern  limit  of  the  winter  habitat  which  they  have 
created, 

is  broadly  incorrect,  as  a  reference  to  the  Eeport  will  show. 

As  the  line  drawn  on  the  new  migration-chart  now  offered 

by  the  United  States  to  represent  the  southern  limit  of  the 

range  of  full-grown  males  is  not  supported  by  any  evidence, 

it  appears  unnecessary  to  follow  the  argument  based  on 

this,  and  on  the  erroneous  statement  just  referred 

129      to  ;  but  it  may  be  pointed  out,  that  even  on  the  incor- 

rect  assumption  made,  i.  e.,  that  full-grown  bulls  are 

seldom  seen  south  of  Baranoif  Island,  and  that  the  "win- 

ter home,"  referred  to  by  the  British  Commissioners,  is 

therefore  not  that  of  the  full-grown  males: 

1.  That  this  does  not  assist  the  further  assertion  made 
to  depend  on  it  that  such  males  have  no  "home"  but  the 
Pribyloff  Islands;  and 

2.  That  whatever  rights  may  flow  from  position,  prox- 
imity of  territory,  or  food  consumed  by  the  fur-seals,  may 
be  held  equally  on  animals  of  either  sex  or  any  age,  the 
number  being  the  principal  consideration,  particularly  in 
respect  to  the  consumption  of  food  fishes. 

Stress  is  laid  in  the  United  States  Counter-Case  on  the 
fact  that  sealing  is  conducted  to  a  certain  extent  south- 
ward along  tbe  North  American  coast,  as  far  as  California, 
and  it  appears  to  be  considered  that  this  fact  invalidates 
the  migration-map  printed  in  the  British  Commissioners7 
Eeport.  An  examination  of  this  map  and  of  the  Eeport 
will,  however,  show  that  it  has  been  fully  recognized,  and 
was  considered  and  particularly  mentioned  by  the  Comrnis- 
sioners.  It  was  very  clearly  not  the  purpose  of  the  Com- 
missioners  in  this  map  to  indicate  the  whole  vast  region  of 
ocean  which  might  at  any  time  be  resorted  to  by  any  fur- 
seals,  but  to  distinguish  and  make  plain,  as  the  facts 
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obtained  by  them  enabled  them  to  do,  the  principal  resorts 

of  the  fur  seal  at  various  seasons,  and  the  main  routes  cuv- 

uHtinh  rout,  eied  during  its  initiation.     Further  evidence  since  obtained 

,'i'i'x'  T'i'  "i.1'1",1' tell(ls  lllll.v  t°  eonlinn  these  main  facts  as  represented  in 

P  the  migration  map  of  the  British  Commissioners. 
r..it»,i  states      It  will  further  be  remembered,  that  in  the  Case  of  the 
c»ae, p.i29.        ('njtcd  states,  evidence  is  brought  forward  to  show  that 
the  California!)  fur-seal  is  an  animal  wholly  different  from 
the  northern  fur-seal  proper;  while  the  British  Commis- 
sioners, though  not  aware  of  the  conclusions  at  which  Pro- 
dix'/v!.! i/Moi;.1  "lessor  Allen  was  about  to  arrive  on   this  subject,  have 
r-.itish'  com  themselves  independently  recorded  their  belief  that  the  fur- 
rniT'iKu'a*  u»'VS('als  noted  as  breeding  on  the  California!!  coast  could  not 
En. '  '  well  have  taken  part  in  the  main  migration. 

Page  104.  The  statement  made  on  this  page  of  the  United  States 

Counter-Case,  and  based  on  evidence  quoted  by  the  British 
Commissioners,  that  Captains  Kelly  and  Petit  have  folio  wed 
the  seals  "along"  the  British  Columbian  coast,  has 
Page  104.        130      nothing  to  do  with  the  subject  under  discussion,  for  it 
is  fully  understood  and  explained  in  the  British  Com- 
missioners' Keport  that  a  northward  movement  sets  in 
among  the  seals  in  the  spring. 
The  further  statement  that — 

the  distribution  of  the  Alaskan  seal-herd  is  much  more  scattered  dur- 
ing the  winter  months  than  is  implied  by  the  Keport,  and  the  range 
of  position  of  the  herd  is  much  further  south  and  west  than  appears 
on  the  Commissioners'  chart  of  migration, 

shows  merely  a  misconception  of  the  nature  of  these  state- 
ments and  of  that  chart.  No  chart,  map,  or  diagram  show- 
ing the  result  of  observations  of  natural  phenomena,  such 
as  those  of  migration,  winds,  rainfall,  &c.,  in  a  general 
way,  is  so  framed  as  to  include  all  exceptional  cases. 

It  is  of  interest  to  note,  by  the  statements  made  on  this 
page  of  the  Counter-Case,  that  the  United  States — twenty- 
five  years  after  having  come  into  possession  of  Alaska — 
have  in  1892  for  the  first  time  taken  some  measures  to 
ascertain  the  migration-routes  of  the  fur-seal;  and  though 
the  investigations  thus  carried  out  by  Captain  Hooper,  in 
a  single  vessel,  do  not  afford  evidence  of  a  character  com- 
parable with  that  obtained  by  the  British  Commissioners 
from  the  numerous  pelagic  sealers  and  the  native  peoples 
inhabiting  the  coasts,  they,  nevertheless,  possess  some 
points  of  interest. 

These  investigations  are  referred  to  in  a  foot-note  to  this 
page  of  the  United  States  Counter  Case,  and  it  will  be 
found  on  consulting  Captain  Hooper's  Report,  in  the  Ap- 
pendix, tint  wherever  he  speaks  of  actual  observations, 
his  statements  are  in  accord  with  those  of  the  British  Com- 
missioners. He  thus  writes: 

United  States      But  a  small  part  of  the  entire  herd  goes  to  the  coasts  of  California 

Counter-Case,  anci  Oregon.     Many  seals  reach  the  coast  further  north,  some  of  them 

232,P370     '    PP  couling  out  through  the  passes,  but  going  no  doubt  direct  to  the  coast 

of  Washington,  and  even  further  north.     In  1886,  during  a  p.-issage  in  the 

United  States  revenue-steamer  "Rush,"  Jroni  Puget  Sound  to   I'na- 

laska,  where  we  arrived  on  the  19th  January,  /  saw  fur-seals  nearly 

every  day,  the  vessel  having  passed  through  the  herd  then   on  its 

migration  from  the  passes  to  the  coast,  and  extending  entirely  across 

the  Pacific  Ocean. 
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Captain  Hooper  does  not  state  whether  the  voyage 
referred  to  was  made  outside  or  inside  Vancouver 

131  and  the  Queen  Charlotte  Islands,  but  in  either  case    Pase  104- 
his  observations  accord  perfectly  with  those  depended 

on  by  the  British  Commissioners. 

He  further  states,  in  two  places,  that  the  arrival  (or  c^?*??- case8 
appearance)  of  seals  upon  the  coast  is  directly  related  to  Appendix,  PP! 
that  of  the  coming  of  the  smelts,  herring,  and  ulachan.  23Brit?sh  com- 
This  statement  may  be  compared  with  those  made  in  the mij£i<mer*'  ^e- 
British  Commissioners'  Report,  and  in  the  British  Counter-  224, 228?** 
Case,  with  which  it  fully  accords. 

As  the  statements  made  by  Captain  Hooper  appear  to 
be  relied  upon  by  the  United  States  in  connection  with 
that  part  of  the  migration  route  of  the  fur-seal  which  lies 
to  the  south  of  the  Aleutian  Islands,  and  to  have  been 
employed  in  the  construction  of  the  revised  migration-map 
presented  with  their  Counter-Case,  it  may  be  interesting    united  states 
to  note  that  Captain  Hooper  in  1892  left  Uualaska  on  theSjjS, 
10th  November,  and  arrived  in  San  Francisco  some  time  228, 233. 
before  the  21st  November,  when  his  Eeport  was  made.    On 
the  passage  he  saw  but  two  seals. 

Captain  Ferguson  is,  however,  also  quoted  to  express  his  Pase  105- 
belief  that  there  must  be  an  "immense  feeding-ground"  of 
fur-seals  between  latitude  40°  and  42°  north  and  longitude 
172°  and  135°  west.  He  saw  no  fur-seals  there  himself, 
but  quotes  the  reports  of  vessels  (not  named)  which  are 
stated  to  have  seen  seals  in  this  region.  From  the  evidence 
printed  in  the  British  Counter-Case,  it  is  very  probable  that  ^ g^h  C 
Captain  Ferguson  may  be  correct  in  his  conjecture  that  aiS.  aae>PI 
certain  or  even  a  considerable  number  of  fur-seals  may 
often  be  found  in  the  region  specified,  but  this  in  no  way 
affects  the  general  facts  as  to  the  migration  of  the  main 
bodies  of  the  seals  of  the  North  Pacific.  So  far  as  it  goes, 
it  assists  to  bear  out  the  evidence  relating  to  the  inter- 
mingling of  the  seals  of  both  sides  of  that  ocean  during 
the  winter  months,  and  also  the  statements  as  to  the  essen- 
tially pelagic  habits  of  the  seals. 

The  "data  collected  and  mentioned  above"  are  those 
just  referred  to,  and  their  extremely  scanty  character  fully 
justifies  the  doubts  expressed  as  to  the  trustworthiness  of 
some  of  the  indications  of  the  new  version  of  a  migration- 
map  presented  with  the  Counter-Case  of  the  United  States. 
It  must  be  explained,  that  the  criticism  thus  made 

132  is  not  directed  to  all  the  indications  of  the  map;  but 
it  is  confidently  maintained  that  no  substantial  evi- 
dence has  been  adduced  to  verify  that  part  of  these  indi- 
cations which  shows  the  fur-seals,  after  having  left  the 
territory  of  the  United  Stales  on  the  Pribyloff  Islands, 
navigating  in  a  body  directly  to  that  part  of  the  west  coast 
of  North  America  which  is  comprised  in  the  territory  of 
the  same  Power  to  the  south  of  the  Canadian  coast. 

It  may  also  be  noted,  that  no  attempt  is  made  on  the  map 
in  question  to  show  the  general  distribution  of  the  seals  in 
Behring  Sea  and  along  the  Aleutian  chain  during  the  sum- 
mer months. 

In  this  connection  it  is  further  important  to  observe,  that 
on  another  map,  which  purports  to  give  details  respecting 
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seals  observed  by  crni/ers  in  Hehring  Sea  in  1892,  an  im- 
portant error  has  occurred,  in  consequence  of  which  seals 
seen  in  three  places  icest  of  the  180th  meridian  have  been 
placed  at  corresponding  distances  east  of  that  meridian  (or 
in  west  instead  of  east  longitude).  The  error  is  more 
important  having  regard  to  the  small  number  of  cruises 
made  to  the  west  of  this  meridian.  The  observation 
ferred  to  are  t  hose  of  the  "  Yorktown."  No  notes  are  given 
respecting  cruises  made  to  the  west  of  the  180th  meridian 
in  the  same  year  by  two  other  United  States'  vessels,  the 
"Ranger"  and  the  "Mohican." 

The  logs  given  in  the  Appendix  (pp.  400-408)  cover  but  a 
small  part  of  the  cruises  shown  on  Chart  IV  of  the  United 
States  Counter-Case, 
united  states     ^lie  eighty  affidavits  of  natives  collected  by  Captain 

Con  liter- Case,  TT  •      ±1  *.-          r  i  i  M  j   •       • 

Appendix, p. 228.  Hooper  m  the  Aleutian  Islands,  while  engaged  in  investi- 
gating the  range  of  the  fur-seal,  though  these  would  be  of 
material  interest,  have  not  been  produced  by  the  United 
States. 

"2.  That  the  Alaskan  Seal-herd  has  changed  its  habits  as  a 
result  of  disturbance  on  the  breeding-islands  and  of  pelagic 
sealing." 

Page  106.  As  in  previous  cases,  the  discussion  of  the  evidence  and 

conclusions  of  the  British  Commissioners  given  under  this 
head  is  introduced  by  imputing  a  motive  to  the  Commis- 
sioners. They  are  represented  as  assuming  a  position,  and 
thereafter  endeavouring  to  support  it.  The  evidence  and 
facts  adduced  by  them  are,  however,  fortunately,  not  thus 

affected. 

133  In  dealing  with  the  subject  described  in  the  head- 
ing above  quoted,  which  nearly  corresponds  with 
that  discussed  by  the  British  Commissioners  under  their 
chapter,  "(O.)  Changes  in  Habits  of  the  Fur-seal  in  recent 
years,"  a  selection  is  made  of  some  of  the  points  taken  up 
in  that  chapter,  for  reply,  while  others  are  passed  over 
without  notice. 

The  subject  is  further  subdivided  in  the  United  States 
Counter-Case  into  two  subordinate  sections,  denoted  (a) 
and  (b)  respectively.  The  first  of  these  includes  mention 
of  the  Table  of  catches  per  man  and  boat  given  on  p.  74  of 
the  Commissioners'  Report,  of  the  degree  of  connection  of 
seals  found  in  Behring  Sea  with  the  breeding-islands,  of 
the  increased  pelagic  nature  of  the  seals  owing  to  disturb- 
ance, and,  singularly  enough,  of  the  question  of  the  taking 
British  com- Of  « stagey"  seals  at  sea,  which  is  referred  to  in  another 
part  of  the  British  Commissioners'  Report. 

The  Table  just  referred  to,  constitutes  only  a  part  of  the 
evidence  showing  that  no  decrease  in  seals  has  been 
observed  at  sea  in  late  years.  In  paras.  403-405  of  the 
British  Commissioners'  Report,  abstracts  of  statements 
covering  much  experience,  and  a  considerable  number  of 
years,  are  given.  Neither  is  any  mention  made  by  the 
United  States  of  the  relative  effects  of  the  increasing  wari- 
ness of  the  seals  and  growing  experience  of  the  hunters. 


ruissioners' 
port,  para.  281. 
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n  both  these  subjects  much  additional  evidence  is  now 
available,  and  this  is  entirely  confirmatory  of  the  general  anT' Appendix,' 
statements  made  by  the  Commissioners.  l£i66.PP'  29~32' 

In  respect  to  the  Table,  the  complaint  is  made  that  it 
includes  but  five  years— 1887-91.  But,  for  all  practical 
purposes,  these  later  years  are  the  most  important,  and 
offer  the  best  test  of  the  matter  under  discussion.  Apart 
from  the  changes  introduced  by  increasing  wariness  of  seals 
and  growing  skill  of  hunters,  other  important  changes  in 
methods  have  occurred  concurrently  with  the  growth  of 
pelagic  sealing.  The  number  of  vessels  in  these  years  was 
also  larger;  and  for  this  reason,  and  those  above  alluded 
to,  the  years  in  question  appear  to  afford  data  of  a  more 
nearly  comparable  character.  Neither  could  it  be  known 
to  the  Commissioners  that  the  United  States  would  in  their 
Case  fix  on  the  year  1885  as  being  that  of  the  beginning 
of  a  decrease  in  the  number  of  seals.  As  the  data, 
134  so  far  as  they  exist,  for  the  whole  period  of  pelagic  Page106- 

sealing,  are  given  in  the  Appendix  to  the  Report,  the 
suggestion  of  a  wish  to  conceal  the  facts  for  1885  and  3886 
has  no  validity. 

As  the  number  of  boats  engaged  in  the  fishing  in  1885  is    Page  107. 
not  known,  it  was  naturally  impossible  to  present  the  aver-    British  com- 
age  number  of  seals  per  boat  taken  in  that  year,  while  in  ports,10Appendix" 
1886  several  of  the  sealing- vessels  were  seized  in  BehringP- 209- 
Sea,  and  as  there  was  no  record  of  the  number  of  seals 
taken  by  such  vessels  there,  and  any  averages  based  on 
the  total  catch  of  the  fleet  must  be  inaccurate,  they  were 
omitted. 

A  singular  train  of  reasoning  is  next  entered  into  in  the  Pageios. 
United  States  Counter- Case  to  justify  the  production  of 
new  Tables,  based  on  the  British  Commissioners'  figures; 
but  in  which  these  figures  are  separated  and  so  manipulated 
as  to  show  a  decreasing  u coast  catch,"  with  an  increasing 
catch  in  Behring  Sea.  If  the  statements  urged  in  the 
above  argument — to  the  effect  that  the  sealers  only  in  later 
years  became  conversant  with  all  the  resorts  of  the  seals — 
are  correct,  they  afford  an  excellent  reason  for  the  restric- 
tion of  the  Commissioners'  Table  to  these  later  years. 

In  the  Table  printed  on  p.  411  of  the  United  States 
Counter-Case,  3,565  is  given  as  the  number  of  skins  taken 
on  the  "coast"  in  1891,  and  this  is  made  to  correspond  with 
the  "  spring"  catch  of  earlier  years.  The  fact  that  fourteen 
vessels  are  shown  in  the  British  Commissioners'  Table  to  ^Sonera'  Ke- 
htive  transhipped  their  skins  at  Sand  Point,  but  to  have  port,  p. 205. 
made  no  return  for  the  coast  catch,  is  ignored  in  the  prep- 
aration of  the  Table  in  the  United  States  Counter-Case. 
These  vessels  had  taken  6,364  skins  before  they  reached 
Sand  Point,  a  great  many  of  which  were  taken  on  the 
u lower"  or  southern  coast,  and  if  this  number  were  deter- 
minable  it  should  be  added  to  the  number,  3.565,  used  in 
the  Table  appended  to  the  United  States  Counter-Case. 
The  fact  is  that  many  sealing- vessels,  after  a  short  cruize 
to  the  southward  of  Cape  Flattery,  return  to  Victoria  to 
refit,  and  there  discharge  their  skins.  These  vessels  con- 
tinue sealing  along  the  British  Columbia  coast,  and  that 
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part  of  their  catch  taken  on  this  portion  of  the  coast  should 
also  be  included  under  theheading"  spring  catch  "or ''lower 

coast"  catch  in  the  Table  referred  to.     It  is  thnsevi- 
rage los.         135       dent  that  no  proximate!  v  arenrate  separation  can  be 

made  of  the  "coast"  and  "spring1'  catches,  and  that 
any  Table  prepared  for  the  purpose  ot  showing  the  average 
catch  per  vessel  or  per  boat,  should  include  all  the  seals 
known  to  have  been  taken  south  of  the  Aleutian  Islands. 
This  has  been  done  in  the  Table  given  below.  Accuracy  is 
claimed  for  the  years  1889, 1890,  and  1891  only,  but  in  01  dei- 
to  show  how  misleading  the  Table  printed  in  the  United 
States  Case  is,  the  years  1880,  1887,  and  1888  have  also 
been  included  in  the  Table. 

The  explanation  offered  for  the  inclusion  of  but  one  part 
of  the  "coast  catch"  in  the  Table  presented  in  the  United 
States  Counter-Case  (p.  411)  is  that  "prior  to  1K89  the 
so  called  'coast  catch7  did  not  include  skins  taken  north  of 
Vancouver  Island,  and  it  therefore  corresponds  to  the 
'spring  catch7  in  the  Table  for  1889.  and  following  years/' 
The  British  Commissioners  are  quoted  as  the  aut  hority  for 
this  statement;  but  on  turning  to  their  Report  (p.  211),  it 
will  be  found  that  what  they  really  say  is  very  different 
from  what  is  attributed  to  them : 

The  Behring  Sea  catch  for  this  [1888]  and  previous  years  includes 
a  certain  number  of  skins  taken  on  the  coast  of  British  Columbia,  to 
the  north  of  Vancouver  Island,  the  schooners  having  no  opportunity 
of  landing  the  skins  before  entering  Behring  Sea. 

It  is  thus  evident  that  the  exact  number  of  skins  taken 
on  the  "coast"  prior  to  1889  cannot  be  determined,  but  an 
approximate  estimate  maybe  obtained  by  adding  together 
the  total  of  the  catches  made  on  the  coast  in  1889,  1890, 
and  1891,  and  ascertaining  what  proportion  they  represent 
of  the  total  catch  for  these  years.  It  is  by  this  means 
found  that  the  number  of  seals  taken  on  the  "coast"  rep- 
resents 4G.6  of  the  total  number  taken  in  1889,  1890,  and 
1891. 

In  the  Table  given  below  46.6  per  cent,  of  the  total  catch 
for  each  of  the  years  preceding  1889  is  assumed  to  have 
been  taken  on  the  coast,  this  being  the  best  available  means 
of  forming  an  estimate  for  these  years: 


136          Year. 

K  umber 
of 
Vessels. 

Total 
Catch. 

Coast 
Catch. 

Average 
per 
Vessel. 

Number 
of  Boats 
and  Ca- 
noes. 

Average 
per  Boat 
or  Canoe. 

1888  

16 

24,  344 

11,344 

709 

101 

113.3 

1887 

17 

20  266 

9  444 

555 

123 

76.8 

1888  

20 

24,  329 

11,  338 

5G7 

165 

68.7 

1889 

22 

27  868 

12  371 

562 

179 

69.1 

1890  

30 

39,  547 

21,  390 

713 

246 

86.  9 

1891 

43 

49  615 

20,  727 

482 

327 

63.4 

Page  109.  Tne  statement  is  made  on  this  page  of  the  United  States 

Counter-Case,  that  the  British  Commissioners — 

assert  that  the  seals  found  in  Behring  Sea  are  not  seals  which  have 
temporarily  left  the  rookeries  to  feed,  but  are  practically  independent 
pelagic  herds. 
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reading  the  paragraph  of  the  British  Commissioners' 
Report  referred  to  (para.  219),  it  will  be  found  that  the 
Commissioneis7  statement  is  not  intended  to  apply  to  all 
the  seals  in  Behring  Sea,  and  further  that  the  concluding 
expression  is  not  that  employed  above,  but  — 

practically  independent  pelagic  schools  of  a  diffuse  kind, 

an  expression  conveying  a  different  meaning. 

Moreover,  the  mention  made  in  this  particular  paragraph 
of  the  Commissioners'  Report,  is  one  only  incidental  to  a 
discussion  of  the  possible  bearings  of  the  direction  and 
force  of  the  wind  on  the  direction  of  travel  of  the  seals  in 
the  eastern  part  of  Behring  Sea. 

Neither  is  it  true,  as  is  next  asserted,  that  the  results  of 
these  observations  are  the  only  evidence  offered  on  the 
independence  of  a  large  number  of  the  seals  in  Behring 
Sea  of  the  breeding-islands,  as  a  perusal  of  paras.  209-222 
of  the  Commissioners'  Report  will  show.*  Additional  facts, 
with  the  same  meaning,  have  subsequently  been  observed  British 
by  Mr.  Macoun.  IgjSt 

It  is  further  stated  in  the  United  States  Counter-Case, 
that  the  "  alleged  observations"  of  the  direction  of  the  wind 
"are  not  given,  and,  even  if  true,  are  quite  too  slender  to 
furnish  a  foundation  for  any  conclusion."  It  is  true  that 
the  detailed  logs  transmitted  to  the  Meteorological 
137  Department  of  Canada  for  analysis  are  not  printed  Page  109. 

in  full  in  the  Report,  but  synopses  of  the  results 
obtained  by  such  analysis  are  given  on  the  face  of  the  maps 
to  which  they  refer,    li'  the  United  States  seriously  entertain  ^  *v 
doubts  as  to  the  existence  of  the  observations,  they  can  be 
submitted  for  their  inspection. 

The  assertion  next  made,  that  the  British  Commissioners 
advance  no  proof  of  the  increased  pelagic  nature  of  the 
seal,  is  incorrect,  as  will  be  found  on  examining  paras.  397, 
412,  424,  183-185,  205-207  of  their  Report.  The  fact,  stated 
by  them  (para.  402),  that  no  decrease  has  been  noted  in  the 
number  of  seals  at  sea,  though  the  number  frequenting  the 
islands  has  decreased,  is  of  itself  sufficient  proof  of  the 
increased  pelagic  nature  of  the  seal. 

As  to  the  non  -occurrence  of  u  stagey"  or  "shedding" 
seals  at  sea,  the  Commissioners  may  be  assumed  to  have 
based  their  statement  on  the  best  evidence  available  to 
them.    Its  nature  is  explained  in  paras.  281,  631,  632  of   British  conn 
their  Report.    More  complete  evidence  will  be  found  on  dS,  TOL'H,P^ 
this  point  in  the   statements  appended  to  the  British  et'et- 
Counter-Case. 

It  is  a  fact  generally  recognized,  that  fur-bearing  animals 
living  much  in  the  water,  such  for  instance  as  the  otter  and 
beaver,  shed  their  pelage  by  degrees,  and  not  so  markedly 
at  any  one  time  as  to  seriously  affect  the  value  of  their 
skins.  The  same  fact  is  believed  to  explain  the  absence  of 
"stagey"  fur-seals  at  sea,  while  the  creation  of  a  markedly 

*See  also  Captain  Bryant,  in  "Monograph  of  North  American  Pin-    • 
nipeds,"  p.  411,  quoted  in  British  Counter-Case,  Appendix,  vol.  i,  p.  126; 
and  Veiiiaininov  in  Elliott,  Census  Keport,  p.  141. 


British  com- 
m 


Pages  ioe,  107. 


112 


ARGUMENT    OF    GREAT    BRITAIN. 


British  Com- 
missioners' Re- 
port, para. 281. 

Elliott,  Census 
Jlfport,  p.  46. 

15  ]•  y  ant  i  n 
"Monograph  of 
North  American 
1'inn  ipecls."  p. 
410. 
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States  Counter- 
Case,  Appendix, 
pp.  357, 376, 384. 


British   Com-  "stagey"  condition  is  supposed  by  the  British  Commissic 

inissioners     Re-  i       •  i     • 

port,  para.  134.     6FS  to  OCCU1'  (luring,  ;illd    111    GOU8eqU6UC6  Ol,.  the    CODtlllUed 

resort  of  a  portion  of  the  seals  to  the  land.  It  is  ^ratify- 
ing to  observe  that  in  this  one  instance  the  explanation 
offered  by  the  British  Commissioners  is  accepted  as  correct; 
but  the  ensuing  deduction,  that  "a  seal  must,  therefore,  of 
necessity  be  on  the  islands  each  year  at  some  period,"  is  a 
non  sequitur  of  the  most  apparent  kind.  The  proof  is,  in 
fact,  exactly  to  the  opposite  effect,  for  if  all  the  seals  must 
resort  to  the  islands,  and  must  remain  there  during  the 
li  stagey"  season,  then  no  seals  should  be  found  at  sea  din- 
ing that  season.  The  " stagey"  season  begins  about  the 
middle  of  August  and  lasts  for  some  six  weeks.  Thus, 
according  to  the  argument  advanced  by  the  United  St; 

no  seals  should  be  found  at  sea  from  the  middle  of 

138  August  up  to  and  after  the  loth  September.    This 
is,  however,  wholly  negatived  by  the  known  facts 

relating  to  pelagic  sealing. 

But  not  content  with  the  clearly  cut  position  just  out- 
lined, the  United  States  further  endeavour  (and  in  opposi- 
tion to  it),  to  prove  that  "stagey"  skins  in  large  quantity 
are  taken  at  sea.  Affidavits  on  this  subject  are  produced 
from  Messrs.  C.  Behlow,  W.  Preiss,  and  W.  E.  Martin. 
Messrs.  Behlow  and  Preiss  say  that  all  skins  taken  in 
Behring  Sea  after  about  the  10th  August  are  " stagey" 
and  "  almost  unmerchantable."  The  statement  thus  made 
is  so  sweeping  and  so  entirely  in  opposition  to  other  evi- 
dence as  to  defeat  its  object.  Sealers  would  not  remain 
in  Behring  Sea  after  the  10th  August  for  the  purpose  of 
obtaining,  at  much  cost  and  labour,  skins  "almost  unmer- 
chantable." Mr.  Martin  is  more  judicious  j  he  speaks  only 
of  a  certain  percentage  of  " stagey"  skins,  without  stating 
any  amount. 

The  second  section  (&.)  of  this  part  of  the  argument  in 
the  United  States  Counter-Case  is  devoted  to  the  denun- 
ciation of  a  heresy  expressed  as  follows  in  that  Counter- 
Case,  and  attributed  to  the  British  Commissioners : 

That  the  location  of  the  breeding  rookeries  is  dependent  solely  upon 
the  fact  that  the  seals  while  there  are  not  disturbed  by  man. 

It  will  be  found,  however,  on  referring  to  the  British 

Commissioners7  Eeport,  that  the  statement  here  made  is 

not  theirs,  but  one  embodied  for  the  purposes  of  attack  in 

the  United  States  Counter-Case  itself. 

British  com-     The  Commissioners  believe  the  freedom  from  disturbance 

missioners     Re-,  ,  -IJT  •       •       i  T  i 

port,  paras,  si,  and  attack  to  be  the  principal  or  ruling  cause,  but  not 
24i5H4tish°0coun-  ^e  S0^e  cause>  of  the  resort  of  seals  to  any  particular  place 
ter-case.p.146.  at  the  breeding  season.  The  subject  is,  moreover,  further 

treated  in  the  British  Counter-Case. 

United  states     it  is  not,  however,  in  the  Counter-Case  of  the  United 
PP° i^-i48.  a'e>  States  attempted  directly  to  controvert  the  above  state- 
ment, even  in  the  form  in  which  it  is  presented  in  that 
.  document;  but  in  discussing  it,  attention  is  turned  to  the 
records  which  exist  of  former  breeding-places  of  the  fur- 
seals  in  the  vicinity  of  the  North  American  coast 

139  to  the  south  of  the  'Aleutian  Islands.     Reference  is 
made  to  some  of  the  statements  on  this  subject  con 
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tained  in  the  Report  of  the  British  Commissioners,  and    British  c om- 
it is  then  stated  that  the  Commissioners  have  failed  to "oTpS.  44?- 
authenticate  these.    This  alleged  u failure"  must  of  course  ^52^2^24See 
remain  a  matter  for  decision  on  the  evidence  produced, 
but  the  additional  information  obtained  in  1892  respecting 
Haycock  and  other  islands  and  rocks,  with  that  relating  to 
the  taking  of  female  seals  in  milk  off  various  parts  of  the  ter-cVse,  AppeS" 
British  Columbian  and  Alaskan  coasts  to  the  south  of  the  Jjf'voL  *• pp- 135> 
Aleutian  Islands,  go  far  to  reinforce  the  already  strong 
body  of  evidence  on  this  point  adduced  by  the  British 
Commissioners. 

Attention  is  then,  in  the  United  States  Counter-Case,    unfted10states 
directed  to  the  statement  made  by  the  British  Commis- counter-case8 
sioners,  on  the  basis  of  information  gained  by  them  on  the  Appendix>p-376- 
Commander  Islands  and  at  Petropavlovsky,  as  to  the  for- 
mation or  attempted  formation  of  new  rookeries  at  various 
places  on  the  Asiatic  coast.    Mr.  Malonavonski  is  quoted 
as  having  visited  one  such  reported  rookery  on  the  Kamts- 
chatka  coast,  and  as  having  found  the  animals  there  to  be 
sea-lions  and  not  fur-seals.    Upon  this  single  inconclusive 
statement  the  following  remark  is  made: 

If  all  the  incipient  breeding  rookeries  alleged  to  exist  on  the  Asiatic 
coast  were  examined,  doubtless  they  would  be  found  to  be  similar  to 
the  one  above  noted. 

Mr.  Grebnitzky  is  cited  to  the  effect  that  he  thinks  it  to 
be  wholly  improbable  that  the  Commander  Island  seals 
visit  any  other  land,  but  it  will  be  observed  that  though 
the  United  States  took  pains  to  obtain  a  written  statement    ibid.,  p.  303. 
from  this  gentleman,  for  the  purpose  of  counteracting  his 
statements  as  quoted  in  the  British  Commissioners'  Eeport,    ibid.,  p.  362. 
he  has  not  in  this  document  contradicted  his  specific  refer- 
ence  to  the  formation  of  a  new  fur-seal  rookery  on  the  purt, para,  519 
Kamtschatka  coast. 

The  great  importance  evidently  attached  by  the  United 
States  to  the  denial  of  the  evidence  showing  that  tfc»  fur- 
seal  on  the  Asiatic  coasts   has  sought  and  found  new 
breeding- places,  evidently  depends  on  the  circumstance 
that  this  evidence  tends  to  substantiate  the  less  com- 
140      plete  details  respecting  the  existence  of  such  breed- 
ing-places (other  than  the  Pribyloff  Islands)  on  the 
coast  of  North  America. 

On  the  strength  of  the  above  imperfect  discussion,  and 
the  inconclusive  negations  above  outlined,  it  is  then  denied 
on  the  part  of  the  United  States  that  the — 

Alaskan  seals  have  any  other  home  than  the  Pribyloff  Islands,  and 
that,  even  if  constantly  disturbed  by  man  while  on  the  rookeries  they 
would  seek  a  new  habitation. 

The  denial  above  summarized  is  not  only  contrary  to  all 
natural  facts,  but  bristles  with  ambiguities.  If  the  term 
" Alaskan  seals"  means  only  the  seals  breeding  on  the 
Pribyloff  Islands,  it  may  readily  be  admitted  that  they  have 
no  other  breeding-place.  If  the  breeding-place  is  the  only 
"home  "  of  such  seals,  it  of  course  follows  that  this  "  home  " 
must  be  on  the  Pribyloff  Islands.  But  the  use  made  of  the 
term  "home"  is  a  purely  conventional  one,  and  thus,  if  the 
territorial  possession  of  the  "home*  is  supposed  to  imply 
B  s, 
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British  Com- 
missioners' B,  e  - 
port,  Diagram 
Xo.  IV.  See  also 
paras.  44, 809. 


some  proprietary  ri^lit  in  the  seals  them  selves,  it  is  a  whol 
misleading-one.     \\ 'hat  •'  habitation."  as  distin guishedfroi 
-  home.'1  may  imply  is  not  explained. 

The,  reference  next  made  on  this  page  of  the  Unit 
States  Counter-Case  to  Kobben   Island  audits  rookerh 
renders  it-  appropriate  to  point  out  that  in  the  very  yeai 
in  which   this  island  was  being  continuously  harassed" 
raids,  the  seals  began  to  form  new  rookeries  in  other  suil 
able  places.     It  is  of  course  impossible  to  state  that  th( 
were  actually  the  same  fur  seals  which  had  formerly  resoi 
tn  L'nbben  Island,  but  the  presumption  is  in  favour  of  ths 
belief. 

In  1892,  evidence  of  the  most  conclusive  kind  possible  hj 
been  obtained  on  this  particular  subject,  relating  to  tl 
formation  or  attempted  formation  of  new  rookeries  on  M< 
shir  liocks,  llaikoke  Island,  and  Shed-noi  Island  of  tl 
Kurile  group,  Bittern  Rocks  off  the  north-west  coast 
IsTipon  Island,  and  on  the  Island  of  St.  lona  in  Okhotsk  S< 
It  is  thus  no  longer  necessary  to  deal  with  the  discussioi 
of  abstract  propositions  on  this  subject  of  the  change 
breeding-places,  to  which  we  are  invited  in  the  Count 

Case  of  the  United  States. 

141  Occasion  is  next  taken  on  this  page  of  the  Unit< 
States  Counter-Case,  to  contradict  or  modify  tl 
evidence  of  one  witness  out  of  three  quoted  in  para.  4! 
of  the  British  Commissioners'  Report,  in  which  it  is  stal 
that,  concurrently  with  the  beginning  of  the  United  Stat 
control  of  the  Pribyloff  Islands  (and  presumably  becaus 
of  the  excessive  slaughter  occurring  at  that  time),  fui 
seals  were  found  in  more  than  usual  abundance  on  tl 
coast  of  British  Columbia;  the  evidence  adduced  beinj 
such  as  to  show  the  injurious  effect  of  disturbance  on  tl 
breedin  g-i  slands. 

The  matter  has  been  considered  to  be  of  so  great  impoi 
tance  by  the  United  States,  that  Professor  J.  A.  Allen  hi 
written  a  special  letter  to  the  United  States  Secretary  of 
State,  to  say  that  the  year  should  have  been  1870,  and  not 
1869  (as  stated  in  his  Monograph),  in  which  seals  were  spe- 
cially abundant  on  this  coast.     Instead  of  weakening  the 
force  of  the  Commissioners7  statement  on  this  point,  the 
correction  given  strengthens  it,  and  fully  accords  with  tl 
evidence  obtained  by  the  Commissioners  from  other  source 
There  is  no  reason  to  suppose  that  the  excessive  distur 
a  nee  on  the  breeding  islands,  which  reached  its  uiaximui 
in  1868,  was  confined  in  its  effect  to  the  next  year.     The 
diagram  given  by  the  Commissioners,  in  fact  shows  ths 
the  greatly  increased  Indian  catches  along  the  Britis 
Columbian  coast  actually  occurred  in  1870  and  1871. 


APPENDIX  TO  ARGUMENT. 


No.  2. 
Remarks  on  the'  United  States  Evidence. 

Any  detailed  criticism  on  the  United  States  evidence  must,  of  neces- 
sity, be  reserved  for  oral  argument,  but  there  are  some  observations 
bearing  upon  the  character  and  reliability  of  such  evidence  which  it  is 
deemed  proper  here  to  put  before  the  Arbitrators. 

In  the  first  place,  it  must  be  pointed  out  that  the  assertions  made  in 
respect  to  seal  life  and  other  connected  subjects  in  the  United  States 
Case,  are  entirely  based  on  very  recent  affidavits,  or  on  papers  which 
have  been  specially  obtained  or  prepared  in  connection  with  the  present 
discussion,  and  which  are  now  produced  for  the  first  time.  Further, 
that  many  of  these  are  derived  from  persons  who  formerly  occupied 
official  positions  in  connection  with  the  management  or  supervision  of 
the  Pribyloff  Islands  under  the  United  States  Government  control, 
and  who  were  the  authors  of  official  Keports  and  other  writings  on  the 
condition  of  the  islands;  but  that  such  earlier  and  public  official 
Keports  are  not  now  referred  to  in  the  United  States  Case.  The  fol- 
lowing Table  shows  the  names  of  the  Agents  and  Officials  whose  sworn 
evidence  appears  in  the  United  States  Appendices,  and  which  also 
shows  their  previous  Keports  and  writings: 


144     Names  of  Wit- 
nesses. 

Reports,  Evidence,  or  published  Writings,  for- 
merly made  by  Witnesses. 

Where  Reports 
referred  to  in 
United  States 
Case. 

Date  of 
last  Visit 
to  Priby- 
loff 
Islands. 

Ch.  Bryant  

Sen.  .  41  st  Cong..  2nd  Seas.,  Ex.  Doc.  No.  32;  H.R., 
41st  Cong.,  3rd  Sess.,  Ex.  Doc.  No.  122;  H.  R., 
42nd  Cong.,  2nd  Sess.,  Ex.  Doc.  No.  20;  H.  R., 
44th  Cong.,  1st  Sess.,  Ex.  Doc.  No.  83;  "Mono- 
graph of  North  American  Pinnipeds,"  p.  381  et 
seq.;  "On  Eared  Seals,"  p.  381.  ." 
H  R    41st  Cong    3rd  Sess    Ex  Doc  No  122  p  5- 



1877 
1872 

William  H  Dall 

H.  B.,  Ex.  Doc'.,  44th  Cong.,  1st  Sess.,  No.  83! 
H.  R.,  50th  Cong.,  2nd  Sess  ,  Rep.  No.  3883,  p.  1. 

1880 

Captain  M.  A.  Hoaly 

1891 

1869 

Abial  P.  Loud 

1889 

H.  H.  Mclntyre  
John  M  Morton 

Sen.,  41st  Cong.,  2nd  Sess.,  Ex.  Doc.  No.  36  ;  H.  R., 
50th  Cong.,  2nd  Sess.,  Rep.  No.  3883,  p.  116. 



1889 
1878 

Jacob  H.  Moulton  
Josoph  Murray  
S.  R.  Nettletoii 

H.  R,,  50th  Cong.,  2nd  Sess.,  Rep.  No.  3883,  p.  250.  . 
Sen.  ,51st  Gong.,  2nd  Sess.,  Ex.  Doc.  No.  49  
Sen    51st  Con(r    2nd  Sess    Ex  Doc  No  49 

;;;;;;;;;;;;;;;; 

1884 
1891 
1891 

H.G.Otis  

1881 

Beniamin  F.  Scribner 

1880 

William  H.  Williams 

1891 

Milton  Barnes 

Henry  A.  Glidrten  . 

II.  R.,  50th  Con"-  ,  2nd  Sess.  Rep,  No.  3883,  p.  17  

1885 

Ch.J.Goff.. 

Tinted  States 

1890 

S.  Falconer  

to  Mr.    Windom,  British  Counter-Case,  App., 
vol.  i,  pp.  84,  85. 
H.  R.,  42nd  Cong.,  2nd  Sess.  Ex.  Doc.  No.  20  p.  2  • 

Case,  p.  153. 

1876 

Louis  Kimmel 

H.R.  ,44th  Cong.,  1st  Sess.,  Ex.  Doc.  No.  83. 
H  11    50th  Conf     2nd  Sess    Rep  No  3883   p  9-67 

1883 

T.F.Ryan  

lbid.,'p.  211  '.  .''......'  '.  .  .'  

1886 

W.  B.  Taylor 

Ibid    p  41 

1881 

George  Wardman  '. 

Ibid.',  p.  29  
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It  is  also  to  be  remarked  that  although  the  above  named  gentlemen 
had  not  since  the  dates  above  incut ioned  (in  some  cases  fifteen  to 
twenty  yrars  a.unj  visited  the  Pribylofl'  Islands,  and  had  not,  therefore, 
any  furl  her  personal  information  on  the  subject,  yet  the  opinions 
expressed  in  the  testimony  now  put  forward  in  many  instances  differ 
materially  from  that  formerly  expressed  by  them  in  their  otlicial 

Kc  ports,  as  the  following  few  examples  will  show: 
145          Stephen  N.  Buynitsky. — As  to  the  existence  of  fish  near  the 
Priby  lofts : 


They  (the  natives)  subsist  mostly  on 
cod  and  halibut,  and  every  description 
of  fish  they  can  find.  They  dry  and  pre- 
serve it  for  winter. — (H.  R.,  50th Congress, 
I'D. I  Session,  Report  No.  3883,  p.  12.) 


At  the  time  I  was  on  the  islands  I  do 
not  think  there  were  any  fish  at  all  with- 
in 3  miles  of  the  islands,  and  that  the 
seals  to  feed  had  to  go  farther  than  that 
from  land.  The  belief  is  founded  on  state- 
ments made  me  by  natives  on  the  islands, 
and  also  from  the  faet  that  fresh  fish  were 
seldom  eaten  upon  the  islands. — (United 
States  Case,  Appendix  II,  p.  21.) 

H.  H.  Mclntyre. — As  to  the  movements  of  seals  while  on  the  islands: 


The  fact  is  that  the  bachelor  seals  may 
be  found  to-day  upon  a  certain  rookery, 
and  at  another  time  upon  another  place. 
The  result  is  the  same  animals,  in  many 
instances,  have  been  counted  two  or  three 
times.— (H.  R.,  50th  Congress,  2nd  Ses- 
sion, Report  No.  3883,  p.  116.) 


As  to  the  scarcity  of  bulls : 

There  are  at  present  (1888),  in  my  opin- 
ion, too  few  bull  seals  to  keep  the  rook- 
eries up  to  their  best  condition. — (H.  R., 
50th  Congress,  2nd  Session,  Report  No. 
3883,  p.  117.) 

When  we  are  left  only  exactly  the  num- 
ber of  bulls  we  need,  and  a  few  even  of 
these  are  killed,  it  completely  upsets  our 
calculations,  with  the  result  of  leaving 
too  few  of  this  class  of  animals  to  secure 
the  full  productiveness  of  the  rookeries. — 
H.  R.,  50th  Congress,  2nd  Session,  Report 
'0.3883,  p.  130.) 


Yet  their  (the  seals')  habits  are  so  well 
denned  and  unvarying  that  it  is  an  easy 
matter  to  determine  whether  they  in  c  n  a  -  • 
or  decrease  from  year  to  year,  because 
they  always  occupy  the  same  portions  of 
certain  beaches,  and  simply  expand  or 
contract  the  boundaries  of  the  rookeries 
as  they  become  more  or  less  numerous. — 
(United  States  Case,  vol.  ii,  p.  48.) 


While  I  was  located  upon  the  said 
islands  there  was  at  all  times  a  greater 
number  of  adult  male  seals  than  was  nec- 
essary to  fertilize  the  females  who  hauled 
up  on  said  rookeries,  and  there  was  no 
time  when  there  were  not  vigorous  bulls 
on  the  rookeries  who  were  unable  to 
obtain  female  consorts. — (United  States 
Case,  vol.  ii,  p.  45.) 


if. 


Henry  A.  Glidden. — As  to  raids  and  sales  of  skins : 


Q.  I  would  ask  whether  there  are  not 
trading- vessels  which  buy  skins? — A. 
Yes,  Sir,  and  steal  skins;  that  is  the 
great  trouble  we  had,  to  watch  maraud- 
ers. That  was  more  trouble  than  any- 
thing else.— (H.  R.,  50th  Congress,  2nd 
Session,  Report  No.  3883,  p.  26.) 


Raids  on  the  rookeries  by  marauders 
did  not,  while  I  was  on  the  islands, 
amount  to  anything,  and  certainly  seal 
life  here  was  not  affected  to  any  extent 
by  such  incursions.  I  only  knew  of  one 
raid  upon  St.  Paul  Island  while  I  A\as 
there.— (United  States  Case,  Appendix, 
vol.  ii,  p.  111.) 


J.  H.  Moulton. — As  to  the  increase  of  seals  on  islands : 


I  think  during  the  first  five  years  (1877- 
82)  I  was  there  there  was  an  increase, 
and  during  the  last  three  years  (1883-85) 
there  was  no  increase. — (H.  R.,  50th  Con- 
gress, 2nd  Session, Report  No.  3883,  p.  255.) 

Charles  A.  Goff. — As  to  driving : 

We  closed  the  season  by  turuing  away 
86  per  cent,  [of  the  seals  driven] ,  a  fact 
which  proves  to  every  impartial  mind 


While  on  St.  Paul  Island  (1881-84)  I  do 
not  think  the  number  of  seals  increased, 
and  in  the  last  year  (1884)  I  think  there 
was  a  slight  decrease. — (United  States 
Case,  Appendix,  vol,  ii,  p.  71.) 


A  few  seals  are  injured  by  redriving 
(often  conflicted  with  over-driving,  and 
sometimes  so  called),  but  the  number  so 
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that  we  were  redriving  the  yearlings, 
and,  considering  the  number  of  skins 
obtained,  that  it  was  impossible  to  secure 
the  number  allowed  by  the  lease;  that 
we  were  merely  torturing  the  young 
seals,  injuring  the  future  life  and  vitality 
of  the  breeding  rookeries,  to  the  detri- 
ment of  the  lessees,  natives,  and  the  Gov- 
ernment.— (Senate,  50th  Congress,  2nd 
Session,  Ex.  Doc.  No.  90,  p.  5.) 


injured  is  inconsiderable,  and  could  have 
no  appreciable  effect  upon  seal  life 
through  destroying  the  virility  of  the 
male. — (United  States  Case,  Appendix, 
vol.  ii,  p.  113.) 


146 


As  to  causes  of  decrease : 


I  believe  that  the  sole  cause  of  the 
decrease  is  pelagic  sealing,  which,  from 
reliable  information,  I  understand  to  have 
increased  greatly  since  1884  or  1885. — 
(United  States  Case,  Appendix,  vol.  ii, 
p.  112.) 


It  is  evident  that  the  many  preying 
evils  upon  seal  life,  the  killing  of  the 
seals  in  the  Pacific  Ocean  along  the  Aleu- 
tian Islands,  and  as  they  come  through 
the  passes  to  the  Behring  Sea,  by  pirates 
in  these  waters,  and  the  indiscriminate 
slaughter  upon  the  islands,  regardless  of 
the  future  life  of  the  breeding  rookeries, 
have  at  last,  with  their  combined  destruc- 
tive power,  reduced  these  rookeries  to 
their  present  impoverished  condition. — 
(Senate,  50th  Congress,  2nd  Session,  Ex. 
Doc.  No.  90,  p.  5.) 

The  prosperity  of  these  world-renowned 
rookeries  is  fast  fading  away  under  the 
present  annual  catch  allowed  by  law,  and 
this  indiscreet  slaughter  now  being  waged 
in  these  waters  will  only  hasten  the  end 
of  the  fur-seals  of  the  Pribyloff  Islands. — 
(Letter  from  Mr.  Goff  to  Mr.  Windom, 
dated  St.  Paul  Island,  Alaska,  31st  July, 
1889.) 

W. B. Taylor.— As  to  raids: 

These  vessels  will  take  occasion  to  hang 
around  the  islands,  and  when  there  is  a 
heavy  fog  to  go  to  the  rookeries  very 

often As  it  is  to-day,  these 

vessels  come  and  kill  5,000,  10,000,  and 
15,000  seals  every  year.— (H.  R.,  50th  Con- 
gress, 2nd  Session,  Report  No.  3883,  p.  54.) 

George  Wardman. — As  to  increase  in  number  of  seals: 


There  was  but  one  raid  on  the  rookeries 
while  I  was  there,  and  that  took  place  on 
Otter  Island.— (United  States  Case,  vol. 


I  made  careful  examination  of  the  rook- 
eries each  year,  and  after  the  first  year  I 
compared  my  yearly  observations,  so  that 
I  might  arrive  at  some  conclusion  as  to 
whether  it  was  possible  and  expedient  to 
increase  our  portion  of  the  quota  of  skins 
to  be  taken  on  St.  George  Island  without 
injuriously  affecting  seal  life  there.  I  am 
satisfied,  from  my  observations,  that  the 
breeding-grounds  on  St.  George  covered 
greater  areas  in  1884  than  in  1881,  and 
that  seal  life  materially  increased  between 
those  dates. — (United  States  Case,  Ap- 
pendix, vol.  ii.  p.  178.) 

Charles  Bryant.— As  to  the  date  of  cows  leaving  their  pups: 


After  having  told  the  Committee  in 
1888  that  he  had  measured  all  the  rook- 
eries carefully,  Wardman  was  asked — 

Q.  Do  you  put  it  [the  number  of  seals] 
at  the  same  numbers  annually  ? — A.  About. 
I  think  the  breeding  seals  on  the  rook- 
eries come  in  about  the  same  numbers. — 
(H.  R,,  50th  Congress,  2nd  Session,  Report 
No.  3883,  p.  39.) 


The  females  go  into  the  water  to  feed 
when  the  pups  are  some  six  weeks  old. — 
(Senate,  41st  Congress,  2nd  Session,  Ex. 
Doc.  No.  32,  p.  5^ 


The  pup  is  nursed  by  its  mother  from 
its  birth  as  long  as  it  remains  on  the 
islands,  the  mother  leaving  the  islands  at 
different  intervals  of  time  after  the  pup  is 
three  or  four  days  old.— (United  States 
Case,  Appendix,  vol,  ii,  p.  5.) 
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As  to  time  spent  by  pup  on  land: 

When  once  in   the  water  the  yonn<; 


P.y  the  1st  September  nearly  all  the  pupa 

have  learned  to  swim,  :nnl  until  the  time 
<»!'  t  heir  depart  HP-  i'r<>m  the  islands  spend 
their  time  both  on  land  ami  in  the  v* 
hut  by  far  the  yreater  inn-lion  of  their  time 
is  Ki>tni  <>n  land. — ( Tnited  States  Case, 
A  ppeudix,  vol.  ii,  p.  5.) 

147          As  to  slaughter  of  pups  in  1870: 


seals  soon  appear  to  delight  in  it,  spending 
most  of  their  time  there  in  play,  tumbling 
ore  reach  other  like  shoaln  of  fish. — ("Mono- 
graph of  North  American  Pinnipeds,"  p. 

387.) 


Again,  during  the  season  of  1870  the 
natives,  to  purchase  supplies  and  for 
their  own  food,  killed  85,000,  mostly  1- 
and  2-year-old  seals. — ("Monograph  of 
North  American  Pinnipeds,"  p.  398.) 


In  1869  about  85,000  seals  were  taken 
by  the  natives.  I  never  stated  that  any 
such  number  were  taken  in  1870.  The 
full  number  taken  in  1870  was  less  than 
25,000.— (United  States  Counter-Case, 
Appendix,  p.  414.) 


As  to  relation  of  fur-seals  to  the  breeding  islands: 


The  fur-seals  resort  to  the  Pribyloff 
Islands  during  the  summer  months  for 
the  sole  purpose  of  reproduction.  Those 
sharing  in  these  duties  necessarily  remain 
on  or  near  the  shore  until  the  young  are 
able  to  take  to  the  water.  During  this 
considerable  period  the  old  seals  are  not 
known  to  take  any  food. — ("On  Eared 
Seals,"  p.  95.) 


Providing  the  conditions  were  the  same 
on  the  islands  the  year  round  as  they  are 
iu  the  summer,  and  providing  the  food 
supply  was  sufficient  in  the  immediate 
vicinity  of  the  islands,  I  think  the  seals 
would  remain  on  or  about  the  islands 
during  the  entire  year.  The  seals  evi- 
dently consider  these  islands  their  home, 
and  only  leave  them  by  reason  of  lack  of 
food  and  inclement  weather. — (United 
States  Case,  Appendix,  vol.  ii,  p.  5.) 


As  to  date  of  fertilization  of  cows: 


At  this  stage  they  [the  female  pups] 
leave  the  island  for  the  winter,  and  very- 
few  appear  to  return  to  the  island  until 
they  are  3  years  old,  at  which  age  they 
seek  the  males  for  sexual  intercourse.— 
("Monograph  of  North  American  Pinni- 
peds," p.  401.) 

As  to  supply  of  breeding  bulls; 

A  residence  of  seven  successive  seasons 
on  the  island  in  charge  of  these  animals 
has  furnished  me  with  the  desired  oppor- 
tunity for  determining  this  surplus 
product  by  actual  study  of  their  habits 
and  requirements,  and  the  result  is,  the 
killing  of  100,000  per  annum  does  not 
leave  a  sufficient  number  of  males  to 
mature  for  the  wants  of  the  increase  in 
the  number  of  females.—  (H.  R.,  44th 
Congress,  1st  Session,  Ex.  Doc.  No.  83,  p. 
175.) 

The  stock  of  breeding  bulls  has  de- 
creased by  loss  from  age  and  other  causes 
so  much  faster  than  there  has  been  young 
seals  grown  to  replace  them,  that  its 
present  condition  is  only  equal  to  the 
present  demand,  and  the  stock  of  half- 
bulls,  or  those  to  mature  in  the  next  two 
years,  is  not  sufficient  to  meet  the  wants 
of  the  increase  in  the  females.  Under 
these  circumstances  I  feel  it  my  duty  to 
recommend  that  for  the  next  two  years 
the  number  of  seals  to  be  taken  for  their 
skins  be  limited  to  85,000  per  annum. — 
(H.  R.,  44th  Congress,  1st  Session,  Ex. 
Doc.  No,  83,  p.  178.) 


It  is  probable  that  the  females  of  this 
age  (2  years)  are  fertilized  by  the  bulls, 
and  leave  the  islands  in  the  fall  preg- 
nant.—(United  States  Case,  Appendix, 
vol.  ii,  p.  6.) 


The  whole  time  I  was  there  there  was 
an  ample  supply  of  full-grown  vigorous 
males  sufficient  for  serving  all  the  fe- 
males on  the  islands,  and  every  year  a 
surplus  of  vigorous  bulls  could  always 
be  found  about  the  rookeries  awaiting 
an  opportunity  to  usurp  the  place  of 
some  old  or  wounded  bull  unable  longer 
to  maintain  his  place  on  the  breeding- 
grounds. — (United  States  Case,  Appen- 
dix, vol.  ii,  p.  7.) 


Beside! 
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Jesides  the  above,  there  are  a  considerable  number  of 
United  States  officials  who  having  occupied  posts  afford- 
ing special  opportunities  for  studying  seal  life,  have  from 
time  to  time  frequently  reported  and  written  on  the  sub- 
ject to  their  Governments,  but  neither  their  testimony  nor 
previous  Keports  are  in  any  way  referred  to  in  the  United 
States  Case.  Of  these.  Mr.  H.  W.  Elliott,  Mr.  Washburn 
Maynard,  Mr.  W.  J.  Mclntyre,  and  Mr.  George  K.  Tingle 
are  the  more  important. 

The  absence  of  all  reference  to  the  writings  or  opinions  of   Mr.  H.  w.  EI- 
Mr.  H.  W.  Elliott  forms  a  particularly  noticeable  omission. liottt 

From  a  date  not  long  subsequent  to  the  acquisition  of 
Alaska  by  the  United  States,  Mr.  Elliott  has  been  known 
as  the  principal  exponent  and  official  and  unofficial  writer 
on  the  subject  of  the  Pribyloff  Islands  and  the  seals  resort- 
ing to  them. 

Who  Mr.  Elliott  is,  is  best  told  in  the  words  of  his  testi- 
mony given  before  the  Congressional  Committee: 

A.  My  experience  covers  three  seasons  on  the  Seal  Islands.  In  the  44th  Cong.,  1st 
winter  of  1872-73  a  Bill  was  pending  before  Congress,  framed  by  Mr.  gesj.'  H.  K.  623, 
Boutwell,  providing  for  the  establishment  of  four  Treasury  Agents  on 
the  Seal  Islands.  Professor  Baird,  of  the  Smithsonian  Institute, 
148  was  very  desirous  that  some  one  should  be  sent  from  the  Smith- 
sonian to  study  the  life  and  habits  of  the  seals.  He  saw  Mr. 
Boutwell,  and  obtained  from  him  permission  to  nominate  a  man  whom 
he  should  appoint  as  one  of  the  Assistant  Agents.  Professor  Baird 
selected  me.  I  received  the  appointment  from  Mr.  Boutwell,  and 
landed  on  the  Island  of  St.  George,  28th  April,  1872.  I  went  up  there 
with  the  special  charge  of  studying  the  life  and  habits  of  the  seals. 
The  question  was  an  exceedingly  interesting  one,  about  which  scien- 
tific men  had  no  special  data,  and  therefore  Professor  Baird's  interest 
in  it.  I  immediately  went  to  work  on  the  grounds  from  the  date  of 
my  landing,  and  I  soon  found  that  the  subject  was  one  which  could 
not  be  settled,  as  I  thought  it  could,  satisfactorily  to  myself,  in  one 
season.  I  accordingly  remained  over,  and  spent  the  season  of  1873  on 
the  sealing-grounds  on  the  Island  of  St.  George  in  order  to  compare 
my  observations  of  that  season  with  those  of  the  season  previous.  I 
at  once  saw  that  whatever  I  stated  in  regard  to  this  matter  would  be 
subject  to  criticism,  and  I  thought  it  necessary  to  be  very  thorough 
in  my  examination  of  the  subject  before  I  made  a  report  upon  it. 
.  .  .  In  the  winter  of  1873  I  expressed  to  Mr.  Richardson  and  my 
friends  here  a  great  desire  to  go  to  the  coast  of  Asia  to  visit  the 
Russian  Seal  Islands  in  order  to  complete  and  extend  my  work  begun 
on  our  own  islands.  Mr.  Richardson  said  that  he  had  no  authority  to 
send  me ;  that  I  could  go  only  by  authority  of  Congress.  Accordingly 
I  drew  up  a  Bill  authorizing  the  Secretary  of  the  Treasury  to  gather 
authentic  information  on  that  subject,  and  it  was  introduced  by  iny 
friends,  was  referred  to  this  Committee,  before  which  I  appeared  (Mr. 
Dawes  being  the  Chairman  at  the  time),  and  referred  also  to  the  Com- 
mittee on  Commerce,  before  which  also  I  appeared,  was  reported 
favourably  to  the  House,  and  approved  on  the  22nd  April,  1874.  I 
immediately  received  my  commission,  and  set  out  in  May  with  an 
associate,  provided  for  by  an  amendment  in  the  Bill,  the  Secretary  of 
the  Treasury  putting  the  revenue-cutter  "Reliance"  at  our  joint  dis- 
posal. We,  in  visiting  other  places,  paid  special  attention  to  the 
Seal  Islands  again  this  year.  I  especially  wanted  to  visit  them  at  the 
height  of  the  breeding  season.  We  were  there  twenty-eight  clays, 
until,  Lieutenant  Maynard  having  expressed  himself  thoroughly  satis- 
fied with  his  investigation  on  the  subject,  we  set  sail  for  St.  Matthew's 
Island,  and,  after  exploring  that  and  St.  Lawrence  Island,  we  returned 
by  way  of  Ounalaska  to  San  Francisco,  and  submitted  our  Reports  to 
Secretary  Bristow.  A  few  days  after  mine  was  submitted,  Lieutenant 
Maynard  submitted  his  Report,  the  contents  of  which  I  knew  nothing 
of  until  lately,  when  it  was  sent  to  Congress,  in  obedience  to  an  order 
of  the  House. 
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It  should  be  added  that  as  bite  as  1800  this  gentleman 
H-1;  7'(u:  a-'  in  visited  and  investigated  the  breeding  resorts  on  the 
Pribyloff  Islands  as  the  tiusted  Agent  of  the  United 
States,  and  again  under  the  mandate  of  a  spnial  Act  of 
Congress,  but  that  the  Report  known  to  have  been  made 
on  the  results  of  that  examination  has  not  been  published 
or  produced  to  Great  Britain,  although  the  lirilish  Agent 
made  a  special  demand  for  its  production,  and  is  not  any 
where  found  among  the  documents  cited  in  or  appended  to 
the  Case  of  t  he  I  nited  States. 

The  following  is  a  list  of  some  of  Mr.  Elliott's  Eepnrts 
and  writings  on  the  subject  of  seal  life: 

1.  Report  on  the  Pribyloff  group  or  Seal  Islands  of  Alaska. — (Wash- 
ington Government  Printing  Office,  1873.) 

2.  Report  to  Secretary  of  the  Treasury  concerning  the  waste  of 
oil,  and  the  "natives"  of  the  Pribvlott  Islands,  and  the  brewing 
quass.— (H.  R.,  44th  Congress,  1st  Session,  Ex.  Doc.  No.  83,  pp.  103 
and  104.; 

3.  Report  upon  the  condition  of  affairs  in  the  Territory  of  Alaska. — 
(Washington  Government  Printing  Office,  1875.) 

4.  "Ten  years'  acquaintance  with  Alaska,  1867-77."— (New  York. 
Harpers  Brothers,  1877;  vol.  iv,  No.  330.) 

5.  "The  Seal  Islands  of  Alaska." — (Washington  Government  Print- 
ing Office,  1881.)      . 

6.  Report  on  the  Seal  Islands  of  Alaska. — (Washington  Government 
Printing  Office,  1884.) 

7.  "Our  Arctic  Province." 

It  is  to  be  noted  that  five  out  of  the  above  seven  publi- 
cations were  printed  and  circulated  by  the  United  States 
Government,  and  that  besides  the  above  works  Mr.  Elliott 
has  contributed  to  newspapers  and  magazines  many  arti- 
cles and  papers  too  numerous  to  give  a  list  of. 

Mr.  Elliott  has,  without  doubt,  always  been  considered 
the  leading  authority  on  the  fur-seal  question. 

While  it  is  conceivable  that  some  of  the  Eeports  of 
Agents  appointed  by  the  United  States  to  control  the 
Pribyloff  Islands  may,  for  many  reasons,  have  been  con- 
sidered by  the  advisers  of  the  United  States  as  undesira- 
ble subjects  for  publication,  it  is  difficult  to  understand  on 
what  grounds  all  of  the  Eeports  have  been  ignored,  and 
particularly  why  the  principal  official  investigator  of  the 
natural  history  of  the  fur-seal  should  not  be  even  referred 
to,  and  his  Eeport,  made  in  pursuance  to  a  special  Act  of 
Congress,  should  be  suppressed. 

Another  noteworthy  circumstance  connected  with  the 
evidence  put  forward  by  the  United  States  is  as  to  the  decla- 
rations which  purport  to  have  been  made  before  one  UA.W. 
Lavender."    These  are  very  numerous,  some  being 
149      taken  at  Sitka,  others  at  Washington,  others  at 
Kadiak,  Nicholas  Bay,  Dixon  Entrance,  Victoria, 
San  Francisco,  and  Lynn  Canal. 

United  states     On  reference  to  the  declarations  it  will  be  found  that  this 

voise'iiAppen24i'  gentleman  purports  to  have  attested  declarations  at  these 

'      '  various  places  all  on  the  same  day.    Thus,  on  the  14th 

ibid,'ppp.  406,  April  he  attests  the  declaration  of  three  Indians  in  or  near 

^  Lynn  Canal  or  Chatham  Sound,  and  also  the  evidence  of  J. 

Johnson  at  Victoria,  British  Columbia;  while  on  the  very 

same  date  he  purports  to  attest  the  declaration  of  Martin 

.          Benson  and  James  Griffin  at  San  Francisco. 


Mr.  A.W.  Lav 
ender. 
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Other  examples  may  be  found,  as  to  the  26th  April,  at 
pp.  257,  357,  and  306;  as  to  the  30th  April  at  pp.  256  and 
485 ;  as  to  the  3rd  May  at  pp.  323,  349,  368,  and  445 ;  and  as 
to  the  12th  May  at  pp.  269  and  283  of  the  same  Appendix. 

Mr.  Joseph  Murray,  another  United  States  Agent,  ap-  .  Joseph 
pears  to  have  been  able  to  attest  affidavits  in  two  places  at 
once.  For  instance,  on  the  13th  April  he  attested  the  dec- 
laration of  Isaac  Leonard  at  Kadiak,  and  on  the  same  day 
the  declaration  of  E.  W.  Littlejohn  at  San  Francisco,  the 
distance  between  the  two  places  being  not  less  than  1,680 
miles  by  sea.  (See  pp.  217  and  457,  United  States  Appen- 
dix, vol.  ii.) 

No  less  than  twenty-three  affidavits  from  various  Makah 
Indians  who  inhabit  Neah  Bay  and  district  appear  in  the 
United  States  Appendix.  None  of  these  witnesses  have 
been  seen  on  behalf  of  Great  Britain,  nor  has  their  evi- 
dence been  subject  to  the  test  of  local  inquiry,  for  the 
reasons  stated  in  the  declaration  of  Arthur  Belyea  (see 
British  Counter-Case,  Appendix,  vol.ii,  p.  176),  from  which 
it  will  be  seen  that  in  November  1892  he  visited  Neah  Bay, 
with  a  view  to  making  the  necessary  inquiries,  but  although 
the  Indians  were  perfectly  willing  to  talk  to  him  and  give 
evidence  to  him,  the  United  States  Government  Agent,  one 
John  P.  McGlinn  (who  it  will  be  noticed  has  witnessed 
nearly  every  single  deposition  taken  amongst  these  people), 
refused  to  allow  him  to  examine  any  of  the  witnesses, 
although  he  offered  to  do  so  in  the  presence  of  the  said 
John  P.  McGlinn. 

Mr.  Belyea,  however,  saw  the  natives,  and  tried  to  get 
them  to  give  evidence  in  spite  of  Mr.  McGlinn,  but  he  was 
told  by  them  that  they  dare  not  disobey  this  Agent,  and 
that  he  had  forbidden  them  to  talk  about  seals  to  any 
stranger  who  came  there  without  his  permission.  Whilst 
he  was  making  these  inquiries  he  was  followed  by  a  police- 
man under  the  orders  of  McGlinn,  and,  as  he  believed,  for 
the  purpose  of  preventing  the  Indians  from  talking  to  him. 

The  policeman  actually  followed  him  into  the  house  of 
one  of  the  Indians,  and  used  threatening  language  to  the 
Indian,  which  caused  him  to  cease  speaking  to  Mr.  Belyea. 
He,  however,  got  hold  of  one  Indian  named  Jackson,  who 
made  a  statement  to  him,  which  appears  in  the  British 
Counter-Case,  Appendix,  vol.  ii,  p.  178.  The  witness, 
amongst  other  things,  told  him  that  Mr.  McGlinn  would 
issue  an  order  that  wouJd  send  any  one  to  gaol  who  gave 
evidence  to  Mr.  Belyea. 

The  United  States  evidence  comprises  some  eight  decla-    Mr.  Charles 
rations  by  one  Charles  J.  Behlow  as  to  accurate  examina- 
tions purporting  to  be  made  by  him  of  certain  cargoes  of 
seal- skins  taken  from  pelagic  sealers. 

In  these  depositions  he  professes  to  give  the  result  of 
the  examinations,  reporting  in  each  case  an  extremely 
small  number  of  male  skins,  and  also  reporting  that  the 
female  skins  showed  that  almost  all  of  them  were  in  pup 
when  taken.  Inquiries  lead  to  the  discovery,  however, 
that  Mr.  Behlow's  inspection  of  the  cargoes  in  question 
was  so  slight  as  practically  to  amount  to  no  inspection  at 
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all.    One  example  \\ill  suffice  to  show  Mr.  Behlow's  method, 

In  the  case  of  the  ••  Kmma  Louise,"  Mr.  Behlow  reports 
(Cnited  Stai  .  Appendix,  vol.  ii,  p.  102)  that  he 

examined  1,:>12  skins  IVoiu  tliis  ship,  and  he  purports  to 
-i\e  an  aeenrate  result  of  his  investigation,  showing  4 
bulls,  li'.'i  niah-s,  !>s  pups,  and  1,112  cows.  It  will  be  seen 
from  the,  altidavits  of  Charles  B.  J.  Barber,  Charles  I). 
Ladd,  and  J.  A.  Belodo  (British  Counter-Case,  vol.  ii,  p. 
17.;  fit  seq.)  that  the  examination  of  this  large  number  of 
skins,  \\hieli  in  ordinary  course  would  take  a  great  many 
hours  to  examine,  did  not  occupy  Mr.  Behlow  more  than 
five  minutes,  and  that  he  stated  to  them  that  it  did  not 
pay  to  inspect  them,  as  he  was  only  paid  5  dollars  a-day 
lor  doing  it. 

The  skins  were  subsequently  forwarded  to  London — to 
Messrs.  Lampson— and  their  Keport  on  them  will  be  found 
on  p.  112,  vol.  ii,  British  Counter-Case,  Appendix.  This 
Report  shows  that  no  less  than  563  skins  were  too  light 
to  be  those  of  bearing  females,  and  306  of  them  are  too 
heavy  to  be  females  at  all,  leaving  a  balance  only  of  469 
which  could  have  been  bearing  females. 

united  states     The  various  statistical  Tables  used  throughout  the  United 
States  Case  and  Counter-Case  contain  many  regrettable 
errors,  which  will  at  the  proper  time  be  pointed  out.    It  is 
sufficient  here,  as  an  example  of  these  errors,  to 
draw  attention  to  the  now  admitted  serious  inaccu- 

Ai>piMuiix,voi.ii,  racies  in  Messrs.  Lampson's  Tables  (United  States 

Case,  Appendix,  vol.  ii,  p.  582),  and  to  the  extraordinary 
Tables  appearing  at  p.  369  of  the  United  States  Counter- 
Case  Appendix.  This  latter  Table  has  been  examined  by 
an  actuary,  with  the  result  that  he  reports  that  every  sin- 
gle calculation  of  averages  shown  thereon  is  erroneous. 
This  Table  is  particularly  relied  upon  in  the  United  States 
Counter-Case  (p.  77),  on  the  question  of  the  average  weight 
of  seal- skins  in  various  years. 
Contradictory  In  a  great  number  of  cases  deponents  giving  evidence 

declarations.  for  ^  {jmted  States  have  been  seen  with  reference  to 
their  affidavits,  and  almost  invariably  it  has  been  found 
that  the  statements  made  in  the  original  deposition  were 
capable  of  considerable  modification  and  explanation  not 
contained  in  the  original  affidavit.  Fresh  affidavits  have 
been  obtained  from  some  of  these  deponents.  In  many 
cases  the  witnesses  directly  contradict  their  former  state- 
ments, and  others  even  deny  that  they  made  them.  The 
following  few  examples  will  show  with  what  caution  the 
evidence  put  forward  by  the  United  States  should  be 
received : 


Tables. 


See  British  -i  KA 
Counter -Case,  A' 
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tatements  in  Depositions  taken  on 
behalf  of  the  United  States. 


Statements  of  same 
Depositions  taken 
Great  Britain. 
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Witnesses   in 
on  behalf  of 


Tkorwal  Mathason. — As  to  number  of  females  in  coast  catch: 


We  caught  over  1,000  seals  off  the 
coast;  most  all  females,  and  a  great  num- 
ber of  them  had  young  pups  in  them. — 
(United  States  Case,  Appendix,  vol.  ii, 
p.  339.) 

As  to  number  of  seals  lost: 

It  takes  anywhere  from  one  to  twenty 
shots  on  the  average  to  secure  a  seal,  and 
I  think  we  got  about  three  out  of  five 
that  we  killed.— (United  States  Case, 
Appendix,  vol.  ii,  p.  339.) 


Henry  Brown : 

A  long  deposition  on  sealing  matters 
purporting  to  be  made  by  this  witness 
appears  in  the  United  States  Case,  Appen- 
dix, vol.  ii,  p.  317,  in  which  he  states  he 
was  employed  on  the  schooner  "  Minnie," 
1830,  the  "  Mascotte,"  1891,  and  the  "May 
Belle,"  1892. 


I  told  him  [the  United  States  Agent] 
about  three  out  of  five  were  females. — 
(British  Counter-Case,  Appendix,  vol.  ii, 
p.  167.) 


He  [the  United  States  Agent]  did  not 
ask  me  how  many  seals  were  lost  by  sink- 
ing, but  if  he  had  I  would  have  told  him 
very  few  were  lost.  Last  year,  out  of 
243  seals  taken  by  the  boat  I  was  in,  5 
were  lost  by  sinking;  this,  142  were 
taken,  and  3  were  lost  by  sinking.  This 
is  about  the  usual  percentage  lost.  .  .  . 
The  first  shot  kills  the  sleeping  seal  if 
the  hunter  is  any  good. — (British  Counter- 
Case,  Appendix,  vol.  ii,  p.  167.) 


In  18901  was  a  seaman  on  the  "Minnie." 
In  1891  a  seaman  on  the  "Mascotte."  In 
1892  I  was  a  seaman  on  the  "May  Belle7' 
until  the  18th  April. 

I  have  never  given  any  statement  to 
any  person  on  sealing  matters  either  at 
Victoria  or  any  other  place.  I  am  posi- 
tive that  I  was  not  in  Victoria  in  the 
month  of  April  last,  and  did  not  then  or 
at  any  other  time  or  place  make  any  state- 
ment to  any  person  about  sealing. — (Brit- 
ish Counter-Case,  Appendix,  vol.  ii,  p. 


Alfred  Dardeau. — As  to  proportion  of  females: 


Of  the  seals  that  were  caught  off  the 
coast,  fully  90  out  of  every  100  had 
young  pups  in  them.  .  .  .  [InBehring 
Sea]  most  all  of  them  were  females  that 
had  given  birth  to  their  young  on  the 
islands. — (United  States  Case,  Appendix, 
vol.  ii,  p.  322.) 


I  consider  half  the  seals  caught  by  the 
schooner  "E.  B.  Marvin"  [the  only 
sealing-vessel  he  was  ever  on]  during  the 
time  I  was  aboard  of  her  were  females, 
and  a  large  proportion  of  these  female 
seals  were  barren. — (British  Counter- 
Case,  Appendix,  vol.  ii,  p.  181.) 


William  Short. — As  to  proportion  of  females : 


When  cruizing  along  the  coast  onr 
principal  catch  was  female  seals  in  pup. 
.  .  .  Fully  90  per  cent,  of  seals  obtained 
by  us  in  Bebring  Sea  were  cows  in  milk. — 
(United  States  Case,  Appendix,  vol.  ii, 
p.  348.) 

151         George  Dishow. — As  to  number  of  females : 

A  large  proportion  of  all  the  seals  taken 
are  females  in  pup. — (United  States  Case, 
Appendix,  vol.  ii,  p.  323.) 


I  told  him  that  in  some  places  wo  got 
most  males,  and  in  others  most  females. — 
(British  Counter-Case,  Appendix,  vol.  ii, 
p.  182.) 


Sometimes  I  got  more  males  than  fe- 
males, and  sometimes  more  females  than 
males.  Taking  the  years  together,  I 
think  the  catch  was  about  half  and 
half. — (British  Counter-Case,  Appendix, 
vol.  ii,  p.  57.) 
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As  to  nursing  cows  in  Behring  Sea: 


Most  of  the  seals  taken  in  Belirin 
an-  females.      Have   taken    them  7<>  miles 
from  the  islands,  that  were  full  of  milk. — 
(United  States  Case,  Appendix,   vol.  ii, 
p.  323.) 

As  to  close  season : 

I  think  a  closed  season  should  be  es- 
tablished for  breeding  seals  from  the  1st 
.January  to  the  loth  August,  in  the  North 
I'aeific Ocean  and  Behring  Sea.—  (United 
States  Case,  Appendix,  vol.  ii,  p.  323.) 


A   few   cows    there    fin    Behring 
would     he    in    milk. — (British     Coimter- 
Case,  Appendix,  vol.  ii,  p.  f>7.) 


I  told  him  [Tinted  States  Agent]  I 
thought  the  Sea  ought  to  be  closed  till 
about  end  of  .July,  and  then  let  us  go 
in. — (British  Counter-Case,  vol.  ii,  p.  57.) 


Mels  Bonde. — As  to  proportion  of  females : 


The  seals  caught  along  the  coast  after 
the  1st  April  are  mostly  pregnant  fe- 
males, and  those  caught  in  Benriu 
were  females  that  had  given  birth  to 
their  young.— (United  States  Case,  Ap- 
pendix, vol.  ii,  p.  316.) 

As  to  number  of  seals  lost: 

A  green  hunter  will  not  get  more  than 
one  out  of  five;  and  I  have  known  one 


I  would  say  that  about  GO  per  cent,  on 
the  coast  were  females,  and  about  50  per 
cent,  females  in  Behring  Sea.— (British 
Counter-Case,  Appendix,  vol.  ii,  p.  94.) 


The  poor  hunter  missed  half  of  those 
he  fired  at;  lie  wounded  a  few,  which 


hunter    on  our  vessel  who  shot  eighty      escaped;  he  sunk  a  few. — (British  Coun- 
shots  and  got  only  four  seals. — (United     ter-Case,  Appendix,  vol.  ii,  p.  94.) 
States  Case,  Appendix,  vol.  ii,  p.  316.) 

John  Morris. — As  to  scarcity  of  seals: 


Seals  are  scarcer  now  than  in  former 
years.  .  .  .  The  seal  herd  will  soon 
become  exterminated. — (United  States 
Case,  Appendix,  vol.  ii,  p.  340.) 

As  to  the  proportion  of  females: 

We  began  sealing  off  Cape  Flattery, 
.  .  .  .  and  captured  about  800  seals 
along  the  coast.  There  were  not  over  10 
males  in  the  whole  lot.  .  .  .  About 
the  last  of  April  1883  I  sailed  from 
Victoria,  on  a  sealing  voyage,  on  the 
"Onward,1'  Morris,  master,  .... 
and  captured  about  400  seals  while  I  was 
on  her.  They  were  all  females  with  pup, 
excepting  the  yearlings,  which  were 
about  one-half  male  and  one-half  female. 
In  February  1885  I  sailed  from  Victoria, 
British  Columbia,  in  the  schooner  "76," 
Potts,  master,  ....  and  caught 
about  20  seals,  all  of  which  were  pregnant 
females. — (United  States  Case,  Appendix, 
vol.  ii,  p.  240.) 

James  Eobert  Jamieson. — As  to  number  of  seals  lost: 


Each  year  I  have  found  the  seals  on  the 
coast  .about  in  the  same  numbers; 
.  .  .  .  taking  it  one  year  with  another 
they  don't  change  much,  if  at  all. — (Brit- 
ish Counter-Case,  Appendix,  vol.  ii,  p.  170.) 


There  is  no  getting  out  of  the  fact  that 
there  are  more  males  taken  than  females. 
If  any  one  says  that  I  ever  told  him  that 
more  females  were  taken  than  males  he 
says  what  is  not  true.— (British  Counter- 
Case,  Appendix,  vol.  ii,  p.  170.) 


The  ordinary  white  hunter  will,  on  an 
average,  lose  over  half  that  he  kills  and 
wounds. — (United  States  Case,  Appen- 
dix, vol.  ii.  p.  331.) 


I  think  the  average  hunter  would  miss 
one-third  the  seals  shot  at.  ...  Not 
over  one  seal  in  twenty  escapes  after 
being  shot  by  the  hunter.— (British  Coun- 
ter-Case, Appendix,  vol.  ii,  p.  180.) 


152          As  to  proportion  of  females  and  pregnancy: 


In  hunting  along  the  coast,  I  think 
about  80  per  cent,  of  those  we  caught 
were  females,  and  most  of  them  were 
carrying  their  young. — (United  States 
Case,  Appendix,  vol.  ii,  p.  330.) 


Not  over  one  in  forty  of  the  female 
caught  on  the  coast  en  ronle  to  Behring 
Sea  were  with  pup  inside.— (British  Coun- 
ter-Case, Appendix,  vol.  ii,  p.  180.) 
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[erbert  Shelley  Bevington. — As 

The  deponent  further  said  that  .  .  . 
the  continual  supply  of  fur-seal  skin, 
which  it  is  important  should  be  constant 
and  regular  in  supply,  is  absolutely 
necessary  to  the  maintenance  of  this  in- 
dustry  

He  has  no  hesitation  in  saying  that  the 
best  way  to  accomplish  that  object  would 
be  to  prohibit  absolutely  the  killing  of 
all  seals  except  upon  the  islands,  and 
furthermore  to  limit  the  killing  of  seals 
in  the  islands  to  the  male  species  at 
particular  times,  and  to  limit  the  num- 
ber of  the  males  to  be  so  killed.  If,  how- 
ever, the  rights  of  individuals  are  to  lie 
considered,  and  sealing  in  the  open  sea  is 
to  be  allowed,  then  deponent  thinks  that 
the  number  of  vessels  to  be  sent  out  by 
each  country  ought  to  be  limited,  and 
the  number  of  seals  which  may  be  caught 
by  each  vessel  should  be  specified. — 
(United  States  Case,  Appendix,  vol.  ii, 
p.  553.) 

Herbert  Shelley  Bevington. — As 

That  the  differences  between  the  three 
several  sorts  of  skins  last  mentioned 
[Alaska,  Copper,  and  North-west]  are  so 
marked  as  to  enable  any  person  skilled  in 
the  business,  or  accustomed  to  handle  the 
same,  to  readily  distinguish  the  skins  of 
one  catch  from  those  of  another,  espe- 
cially in  bulk,  and  it  is  a  fact  that  when 
they  reach  the  market  the  skins  of  each 
class  come  separately  and  are  not  found 
mingled  with  those  belonging  to  the 
other  classes. — (United  States  Case,  Ap- 
pendix, vol.  ii,  p.  551.) 


to  prohibition  of  pelagic  sealing: 

I  am  not  in  favour  of  its  [North-west 
catch]  total  suppression. 

I  am  of  opinion  that  the  North-west 
catch  is  a  useful  element  in  the  market, 
and  I  think  the  trade  would  object  to  its 
disappearance.  Its  total  suppression,  in 
my  opinion,  would  tend  to  create  a  mo- 
nopoly, and  would  place  the  whole  busi- 
ness in  the  hands  of  the  persons  for  the 
time  being  owning  the  islands,  and  this 
I  should  object  to.  -  (British  Counter- 
Case,  Appendix,  vol.  ii,  p.  249.  ) 


to  intermingling: 

In  my  opinion,  at  least  25  per  cent,  of 
the  skins  found  amongst  Copper  Island 
skins  are  undistiuguishable  from  Alas- 
kas,  and  in  the  same  way  at  least  25  per 
cent,  of  the  skins  found  amongst  Alaskas 
are  undistinguishable  from  Coppers.  In 
both  consignments  I  have  noticed  also  a 
considerable  quantity  of  skins  which  in  a 
less  marked  manner  resembled  the  other 
class,  but  I  consider  the  bulk  can  be  dis- 
tinguished.— (British  Counter-Case,  Ap- 
pendix, vol.  ii,  p.  249.) 


Leon  Re>illon,  member  of  the  firm  of  Revillon  Freres,  of  Paris. — As 
to  prohibition  of  pelagic  sealing : 


We  firmly  believe  that  if  the  slaughter 
of  the  North-west  coast  fur-seals  is  not 
stopped  or  regulated,  the  Alaska  fur-seals 
will  disappear  entirely. 

[The  marginal  note  to  this  paragraph  is : 
"  If  pelagic  sealing  is  not  stopped,  Alaska 
fur  -  seals  will  disappear. "  ]  —  (  United 
States  Case,  Appendix,  vol.  ii,  p.  590.) 


5.  Q.  The  next  point,  M.  R6villon,  is  as 
to  the  last  paragraph  of  your  deposition, 
of  which  the  marginal  note  reads:  "If 
pelagic  sealing  is  not  stopped,  Alaska  fur- 
seals  will  disappear."     Does  that  mar- 
ginal note    fairly  represent    what   you 
meant  to  convey? — A.  No;  I  do  not  think 
it  does.     I  did  not  intend  to  convey  that 
I  was  in  favour  of  any  particular  way 
of  regulating  the  question.     All  that  I 
meant  was  that  if  what  I  heard  was  true, 
I  thought  some  sort  of  Regulation  was 
necessary  for  the  protection  of  the  seals. 

6.  Q.  Would  not  the  total  suppression 
of  all  pelagic  sealing  have  the  effect  of 
giving  the  Company  leasing  the  islands 
an  absolute  monopoly  of  the  business  in 
this  class  of  seals  ? — A.  This  might  be  so ; 
I  do  not  know. 

7.  Q.  Well,  assuming  that  it  would  be 
so,  do  you  think  it  would  be  a  result  that 
would  be  beneficial  to  the  fur-seal  busi- 
ness?— A.  It  depends  upon  how  the  mo- 
nopoly is  managed,  but,  speaking  gen- 
erally, I  am  against  monopolies,  and  in 
favour  of  a  free  market.    I  think  monopo- 
lies  injure  the  progress  of  business. — 
(British  Counter-Case,  Appendix,  vol.  ii, 
p.  230.) 
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II.  Poland. — As  to  in  terming!  ing: 

That  the  three  classes  of  skins  above 
mentioned  (Alaska,  Copper,  and  North- 
west]  are    easily    distinguishable 
153      from   each    other  by    any    prison 
skilled   in    the    business    or    arms 
tonird  to  handling  skins  in  therawstate. 

That  I  he  dr])onrnt  has  personally  han- 
dled samples  of  the  skins  dealt,  in  by  this 
linn,  and  would  himself  have  no  difficulty 
in  distinguishing  the  skin  of  the  Copper 
Island  catch  from  the  skin  of  the  Alaska 
and  North-west  catch. — (United  States 
Case,  Appendix,  vol.  ii,  p.  571.) 


I  admit  that  amongst  the  Copper  Islanc 
catch    there   is   a   certain    percentage  oi 
skins  which  are  for  the  most  part  undb 
tingiiishalde  from  the  Alaska  (or  Priby- 
loff  Nland)  catch,  although  that  percent 
age  would  be  difficult  to  ascertain.     At 
I  I  should  say  that  it  was  not  moi 
than  30  per  cent.,  but  of  course  the  furol 
some  of  these  would  be  less  dense.    I  havt 
also  noticed  in   the  Alaska  catch  that 
there  are  in  some  particular  years  skim 
which  are  undistinguishable  from  Cop- 
per Island  skins.— (British  Counter-Case, 
Appendix,  vol.  ii,  p.  250.) 


William  Charles  Blatspiel  Stamp. — As  to  intermingling: 


That  skius  of  these  several  catches 
[Alaska,  Copper,  and  North-west]  are 
readily  distinguished  from  each  other. 

The  differences  between  Copper  and 
Alaska  seals  are  difficult  to  describe  so 
that  they  can  be  understood  by  any  per- 
son who  has  no  practical  knowledge  of 
furs,  but  to  any  one  skilled  in  the  busi- 
ness there  are  apparent  differences  in 
colour  between  the  Copper  and  Alaska 
skins,  and  a  difference  in  the  length  and 
quality  of  the  hairs  which  compose  the 
fur,  and  there  are  also  apparent  slight 
differences  in  the  shape  of  the  skin.  The 
difference  between  the  skins  of  the  three 
catches  are  so  marked,  that  they  have 
always  been  expressed  in  the  different 
prices  obtained  for  the  skins. — (United 
States  Case,  Appendix,  vol.  ii,  p.  575.) 

William  Charles  Blatspiel  Stamp. — As  to  prohibition  of  pelagic 
sealing: 


In  my  opinion,  there  is  no  absolute  lin< 
of  demarcation  between  the  Copj 
Island  skins  and  Alaskas,  and  in  inspect- 
ing the  consignments  made  each  year 
from  the  Pribyloif  Islands,  througl 
Messrs.  Lampson  and  Co.,  I  have  foum 
a  certain  percentage  of  skins  which  wei 
facsimiles  of  Copper  Island  skins,  and  ii 
the  same  way,  inspecting  consignment? 
of  Copper  Island  skins,  I  have  seen  skius 
which  had  I  seen  them  elsewhere,  I  should 
have  classed  as  Alaskas,  and  also  a  cer- 
tain number  of  the  intermediate  degrees 
of  similarity. — (British  Counter-Case. 
Appendix,  vol.  ii,  p.  245.) 


That  the  continued  existence  of  the  fur- 
seal  business  is  dependent,  in  deponent's 
judgment,  upon  the  preservation  of  the 
seal  herds  frequenting  the  North  Pacific 
region,  and  is  also  a  most  important  ele- 
ment in  the  industry,  that  the  supply  of 
seal-skins  coming  into  the  market  each 
year  should  be  regular  and  constant. 
*  *  *  * 

That  some  Regulations  are  necessary 
for  the  preservation  of  the  seal  herds  fre- 
quenting the  Northern  Pacific  region. — 
(United  States  Case,  Appendix,  vol.  ii, 
p.  574.) 


I  am  not  in  favour  of  the  suppression  oi 
the  North-west  catch.  .  In  my  opinion  it 
would  be  neither  justnor  practicable.  It 
would  not  be  just,  because  I  consider  thai 
the  Canadians  have  a  right  to  catch  tin 
seals  frequenting  the  sea  adjoining  their 
own  shores,  and  which  feed  to  a  large 
extent  on  the  food  there  found,  provided 
they  do  so  in  a  proper  manner. 

I  think  it  would  be  impracticable,  be- 
cause the  only  effect  of  entire  prohibition 
would  probably  be  to  cause  the  Canadian 
schooners  to  register  under  the  flags  of 
other  nations.  I  am  of  opinion  also  that 
the  North-west  catch  is  a  very  important 
element  in  the  market  in  keeping  the 
price  of  the  articles  within  the  reach  of  the 
ordinary  consumer. — (British  Counter- 
Case,  Appendix,  vol.  ii,  p.  245.^ 
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Emile  Hertz,  member  of  the  firm  of  Emile  Hertz  and  Co.,  Paris. — As 
to  intermingling: 

I  have  from  time  to  time  seen  among 
the  consignments  of  Alaska  seals  offered 
for  public  sale  by  Messrs.  Lampson  and 
Co.,  of  London,  skins  resembling  Copper 

,  v,*.  „,  r.  ~^./  Island  skins,  and  among  the  consignments 

of  this  latter  sort  skins  resembling  the 
Alaska  kind,  but  I  believe  it  to  be  impos- 
sible to  affirm  absolutely  that  these  doubt- 


That  the  said  firm  can  distinguish  very 
readily  the  source  of  production  of  the 
skins  when  the  latter  are  in  their  un- 
dressed state. — (United  States  Appendix, 
vol.  ii,  p.  588.) 


ful  skins  belong  to  one  or  other  of  these 
two  localities.— (British  Counter-Case, 
Appendix,  vol.  ii,  p.  242.) 


forman  Hodgson. — As  to  sorting  male  from  female  skins: 


I  have  handled  a  great  many  seal-skins, 
and  can,  upon  examination  of  the  pelt, 
distinguish  the  sex  of  the  animal,  except 
in  the  case  of  animals  under  2  years  of 
age;  these  cannot  always  be  distin- 

fuished.     I  examined  carefully  this  day 
20  seal-skins  on  board  the  British  seal- 
ing-schooner  "  Henrietta,"  which  skins, 
according  to  log  and  sealing-book  of 
154      said  vessel,  were  taken  in  Bering  Sea 
during  the  mouth  of  August  1892, 
and  find,  to  the  best  of  my  knowledge 
and  belief,  the  proportion  of  the  sexes  to 
be  as  follows: — Females,  361;  males,  33; 
young,  the  sex  of  which  could  not  be  dis- 
tinguished, 26. 

(Signed)  N.  HODGSON. 

Subscribed  and  sworn  to  before  me  at 
Sitka,  Alaska,  this  21st  day  of  September, 
1892. 

(Signed)  C.  L.  HOOPEK, 

Notary  Public,  .District  of  Alaslca. 

—(United  States  Counter-Case,  p.  369.) 


As  to  seals  sinking : 

The  white  hunter  secures  on  an  average 
about  60  or  65  per  cent,  of  all  fur-seals 
shot  in  the  season. — (United  States  Case, 
Appendix  ii,  p.  367.) 

Charles  Campbell: 

Experienced  hunters  lose  very  few  seals 
that  are  shot,  but  beginners  lose  a  great 
number.— (United  States  Case,  Appen- 
dix, vol.  ii,  p.  256.) 

Majority  of  seals  taken  are  females, 
with  young.— (United  States  Case,  Ap- 
pendix, vol.  ii,  p.  256.) 


At  Unalaska  I  was  placed  on  board  the 
seized  vessel  " Henrietta"  with  Lieuten- 
ant Johnson,  of  the  "Cor win,"  to  proceed 
with  her  to  Sitka.  She  had  at  the  time 
of  seizure  about  400  skins,  and  on  our 
arrival  at  Sitka  I  was  asked  to  inspect 
these  to  determine  the  sex  of  the  seals 
from  which  they  had  been  taken.  Cap- 
tain C.  H.  Hooper,  of  the  "Corwin,"  asked 
me  to  do  this.  I  told  him  it  was  impossi- 
ble to  ascertain  this  with  any  degree  of 
accuracy,  but  he  said  to  go  on  anyway 
and  do  my  best,  and  I  did  so.  I  gave  him 
a  statement  of  what  I  thought  they  were ; 
he  wished  me  to  swear  to  it,  but  I  told  him 
I  could  not  do  so,  but  the  statement  I  had 
given  him  was  to  the  best  of  my  knowl- 
edge. After  the  skins  are  salted,  I  con- 
sider it  impossible  to  define  the  sex  of 
the  smaller  skins  up  to  3  years.  With 
the  old  cows  and  old  bulls,  of  course,  an 
expert  can  tell,  but  I  consider  it  quite 
impossible  for  any  one  to  say,  after  skins 
have  been  salted,  that  any  particular  skin 
was  that  of  one  that  had  been  carrying 
young  and  from  which  the  pup  had  been 
cut. — (British  Counter-Case,  Appendix, 
vol.  ii,  p.  134.) 

Lose  very  few  seals  by  sinking;  from  5 
to  10  per  cent,  will  cover  my  total  loss  in 
that  respect. — (British  Counter-Case,  Ap- 
pendix, vol.  ii,  p.  134.) 


I  am  no  hunter,  but  this  year  I  killed 
15  seals,  and  lost  1  only. — (British  Coun- 
ter-Case, Appendix,  vol.  ii,  p.  77.) 

The  principal  part  of  my  catch  was 
young  males ;  there  were  more  of  them 
than  females. — (British  Counter-Case, 
Appendix,  vol.  ii,  p.  77.) 


Clat-ka-koi. — As  to  hunting  on  coast: 

He  does  not  hunt  seal  in  schooners. 


This  season  this  village  got  86  seals, 
and  four  canoes  were  manned  from  this 
village. 


I  have  hunted  both  from  shore  and 
from  schooner. 

I  told  him  [United  States  Agent]  that 
this  year  our  tribe  had  got  750  seals  with 
nineteen  canoes  fishing  from  the  shore, 
and  that  we  had  got  more  last  year.  I 
told  him  that  one  canoe  owned  by  a  man 
named  Kennedy,  of  the  same  tribe  as  I 
am,  had  got  86  seals  from  the  shore  [in 
1891]  last  year. 
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Sometimes  a  few  seals  follow  schools  of  I  told  him  [  I'nited  States  Agent]  Ihad 
herring  into  |  Man-lay)  Sound  and  go  out  HCCII  seals  inside  of  Man-lay  Sound,  and 
hurriedly.  <  Mi  such  occasions  a  lew  arc  had  killed  them  :IH  far  up  as  "Turn 
killed.— (United  States  Case,  p.  305.)  Point,"  and  even  farther  ii]>  tin;  canal.  I 

told  him  that  when  the  bait  would  come 
in  sometimes  I  would  go  out  and  get 
three  seals  in  a  little  while,  and  have 
gone  a  mile  and  a-half  outside  oi  Village 
Jslaud,  when  the  herring  have  been 
plenty,  and  seen  lots,  and  that  I  have 
seen  a  canoe  get  from  15  to  20  a  day 
there Seals  come  into  liar- 
clay  Sound  every  year,  sometimes  more 
than  others;  the  more  fish  that  come  in 
the  more  seals  come. — (British  Counter- 
Case,  Appendix,  vol.  ii,  p.  150.) 

Other  questions  referring  to  numbers  of  seals  lost  by  sinking,  composition  of 
catch,  &c.,  were  asked  Clat-ka-koi  by  the  United  States  Agent,  but  his  replies  do 
not  appear  in  the  United  States  Case. — (See  British  Counter-Case.) 

"Dick,"  or  Ehencliesut. — As  to  hunting  on  coast: 


To  his  knowledge,  no  seals  ever  came 
inside  Barclay  Sound,  and  that  he  never 
caught  any  inside,  and,  moreover,  he  and 
his  friends  never  heard  of  any  entering 

these  waters. 

155  He  states  that  during  the  last 

five  months  twenty-five  canoes 
belonging  to  the  village,  manned  by  fifty 
men,  have  been  engaged  in  sealing  off  the 
coast  of  Vancouver  Island.  They  ob- 
tained in  this  time  10  skins  per  capita,  in 

all,  500  skins The  fifty  men 

who  went  out  from  this  village  joined 
schooners,  two  in  number,  and  the  seals 
were  caught  about  20  miles  to  southward 
and  westward  of  Cape  Flattery.  Of  the 
number  caught,  300  were  caught  and 
killed  by  the  natives  of  this  village. — 
(United  States  Case,  pp.  306,307.) 


I  told  him  [United  States  Agent]  we 
got  skins,  every  season  inside  of  Village 
Island,  in  Barclay  Sound;  I  could  not 
have  told  him  anything  else,  for  I  told 
him  I  had  got  them  as  far  up  as  Ecool. 

I  told  him  [United  States  Agent]  that 
our  tribe  and  the  Opichissets  manned 
thirty  canoes  to  hunt  seals  from  the  shore 
this  last  season.  He  never  asked  me  how 
many  skins  the  whole  tribe  had  got,  but 
how  many  one  canoe  would  get  from 
the  shore  in  a  season,  and  I  told  him  30. 
He  then  asked  how  many  one  canoe  would 
get  from  a  schooner  in  a  season,  and  I 
said  about  40  hunting  off  the  coast  in  a 

schooner I  did  not  tell  him 

I  have  been  hunting  off  Cape  Flattery 
this  year,  for  I  have  not  been  sealing 
there  for  three  years  or  more. — (British 
Counter-Case,  Appendix,  vol.  ii,  p.  155.) 


Ehenchesut  further  testifies  as  to  no  decrease  in  the  number  of  seals,  composition 
of  catch,  &c.,  and  that  questions  were  asked  him  on  these  points  by  the  United 
States  Agents,  but  no  reference  to  them  appears  in  the  United  States  Case.  He  is 
stated  in  the  United  States  Case  to  be  a  Chief,  but  testifies  that  he  never  was  one, 
and  never  said  he  was.  He  was  paid  5  dollars  for  his  evidence  by  the  United  States 
Agent,  and  each  of  the  men  with  him  1  dollar. 

Imihap. — As  to  hunting  on  coast: 

Certifies  as  to  evidence  given  by  Ehen- 
chesut to  United  States  being  true.— 
(United  States  Case,  p.  308.) 

Chileta. — As  to  hunting  on  coast. 

Certifies  as  to  evidence  given  by  Ehen- 
chesut being  true. — (United  States  Case, 
p.  308.) 

[See  testimony  of  Eheuchesut  above.] 


Certifies  to  evidence  given  by  Ehen- 
chesut to  Great  Britain  being'  true.— 
(British  Counter-Case,  Appendix,  vol.  ii, 
p.  156.) 


Told  the  United  States  Agent  that  in  a 
season  a  canoe  would  get  about  100  seals. 
He  told  him  that  about  300  seals  had 
been  taken  by  sealing  off  shore.  "I 
never  told  the  old  man  that  seals  did  not 
come  in  to  Barclay  Sound,  for  we  kill 
them  every  year  away  up,  as  far  as  Bird 
Rocks."— (British  Counter-Case,  Appen- 
dix, vol.  ii,  p.  145.) 
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States  that  fur-seals  are  rarely  seen  in 
Barclay  Sound,  and  are  usually  found  off 
the  coast  at  a  distance  of  from  5  to  15 
miles.  They  are  found  in  clear  water, 
and  never  close  to  the  land. 


He  is  also  agent  for  five  sealing- vessels 
>wned  in  Victoria. — (United  States  Case, 
>p.  308,  309.) 


I  told  him  [United  States  Agent]  that 
the  seals  came  in  every  year  amongst  the 
islands,  and  were  also  found  off  the  coast 
every  year.  I  said  young  pups  were 
caught  about  the  Sound  and  coast  every 
year;  some  years  more  and  some  years 

less I  could  not  have 

told  the  captain  that  seals  never  came 
into  the  Sound,  for  I  have  been  twenty- 
five  years  on  this  coast,  and  have  always 
seen  the  seals  come  into  the  Sound  every 
year. 

Never  said  I  was  agent  for  five  sealing- 
vessels,  because  I  am  not  agent  for  any. — 
(British  Counter-Case,  Appendix,  vol.  ii, 
p.  154.) 


Wackenunesch. — As  to  seals  in  Barclay  Sound: 


States  that  seals  do  not  come  in  close 
shore  in  this  locality  [Barclay  Sound]. 

?als  are  caught  off  the  coast  at  from  5 

20  miles.     Formerly  Indians  hunted 

them  for  food,  but  nowadays  white  men 

id  Indians  hunt  them  for  their  fur,  and 

ley  are  rapidly  diminishing  in  number. 

ast  year  there  were  fewer  than  ever 
>efore.  This  year  the  natives  caught 
ibout  one-half  as  many  as  last.  In  his 

)inion  the  seals  will  soon  be  extermi- 
lated,  and  in  three  years  there  will  be  no 

lore  sealing. — (United  States  Case,  p. 

LI.) 


I  was  asked  [by  United  States  Agent] 
many  questions,  and  said  there  were  not 
many  seals  in  the  Sound  and  along  the 
coast  this  year,  but  last  year  (1891)  there 
were  plenty.  Said  the  reason  was  that 
this  year  white  men  had  come  in  and 
hunted  them  away  with  guns  and  made 

them  wild He  told  me  that 

the  Indians  formerly  hunted  the  seals  for 
their  food,  but  now  they  hunted  them  for 
their  skins.  White  man  asked  me  how 
long  I  thought  it  would  be  before  there 
would  be  no  skins,  and  I  said  that  would 
be  impossible;  there  would  always  be 
lots  of  skins,  but  they  would  be  harder 
to  get,  because  the  seals  were  wilder. — 
(British  Counter-Case,  Appendix,  vol.  ii, 
p.  158. ) 
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Charlie  Hayuks. — As  to  hunting  on  coast: 


Certifies  to  truth  of  what  Wackenu- 
nesch said. — (United  States  Case,  p.  312.) 


A  year  ago  last  spring  ....  we 
took  over  1,000  seals  at  Barclay  Sound 
from  the  shore.  None  of  us  Indians 
think  the  seals  are  any  fewer. — (British 
Counter-Case,  Appendix,  vol.  ii,  p.  146.) 


William  Bendt. — As  to  decrease,  protection,  &c. : 


In  Appendix  to  United  States  Case, 
vol.  ii,  pp.  404, 405,  testifies  as  to  decrease 
in  number  of  seals,  protection  necessary, 
&c. 


Have  never  been  out  seal-hunting 
myself,  and  personally  know  nothiug 
whatever  about  the  loss  through  sinkage 
of  seals  that  are  shot,  nor  have  I  any 
knowledge  personally  as  to  whether  the 
seals  are  decreasing  or  where  they  are 
caught. — (British  Counter-Case,  vol.  ii,  p. 
186.) 


William  Hermann. — As  to  loss  hunting : 

One  seal  secured  to  two  lost. — (United 
States  Case,  Appendix,  vol.  ii,  p.  445.) 


I  would  not  lose  more  than  5  seals  in 
100  that  I  would  hit. — (British  Counter- 
Case,  Appendix,  vol.  ii,  p.  118.) 
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G.  Miner. — As  to  loss  hunting: 

33  per  cent,  of  the  seals  shot  with  the 
shot-gun  are  lost.— (United  States  Case, 
Appeudix,  vol.  ii,  p.  4UU.) 


As  to  proportion  of  females : 

A  large  majority  of  the  seals  killed  In 
the  North  Pacific  are  cows  with  pups, 
and  in  Behring  Sea  cows  with  milk. — 
( rnited  States  Case,  Appendix,  vol.  ii,  p. 
466.) 


He  asked  me  the  average  number  of 
seals  destroyed.  I  replied,  "  Not  more 
than  10  per  cent."  In  this  I  included 
those  that  I  know  were  killed  and  would 
sink,  and  those  that  were  badly  wounded 
and  I  thought  would  die  afterwards. 

The  actual  number  I  see  sink  is  much 
smaller  than  that.  Last  year  not  more 
than  one  of  nine  sank.  This  year  I  <;ot 
384  skins,  and  10  seals  sank  and  were 
lost. — (British  Counter-Case,  Appendix. 
Tol.ii,p.97.) 


There  is  a  majority  of  females  as  a  rule, 
both  on  the  coast  and  in  Behring  Sea, 
but  this  year  our  catch  did  not  contain 
more  than  10  per  cent,  of  females,  I  think. 
I  took  about  10  per  cent,  of  females. — 
(British  Counter-Case,  Appendix,  vol.  ii, 
p.  97.) 


Charles  Lutjens. — As  to  loss  hunting: 


We  get  80  per  cent,  of  those  we  shoot. — 
(United  States  Appendix,  vol.  ii,.p.  458.) 


In  my  opinion,  5  per  cent,  will  cover 
the  lost  seals    by  sinking   after  being 

shot Of  course  a  poor  hunter 

will  not  do  so  well. — British  Counter- 
Case,  Appendix,  vol.  ii,  p.  122.) 


Frank  Moreau. — As  to  loss  hunting: 


We  lose  about  25  per  cent,  of  those  we 
shoot. — (United  States  Case,  Appendix, 
vol.  ii,  p.  467.) 


The  loss  from  sinkage  through  being 
killed  or  mortally  wounded  would  not  be 
greater  than  8  per  cent.,  which  would 
cover  the  whole  loss. — (British  Counter- 
Case,  Appendix,  vol.  ii,  p.  135.) 

As  to  proportion  of  females: 

90  per  cent,  of  skins  taken  were  cows,         States  that  80  per  cent,  are  females,  of 
and  75  per  cent,  of  cows  taken  were  with     which  75  per  cent,  are  in  pup,  and  in 


pup. — (United    States  Case,   Appendix, 
vol.  ii,  p.  467.) 


Behring  Sea  about  the  same  percentage 
in  milk. — (British  Counter-Case,  Appen- 
dix, vol.  ii,  p. 135.) 


James  Carthcut. — As  to  loss  hunting : 


I  think  on  the  average  I  got  one  out  of 
every  three  killed,  but  some  of  my  hunt- 
ers did  not  do  as  well. — (United  States 
Case,  Appendix,  vol.  ii,  p.  409.) 
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As  to  decrease  of  seals : 


Seals  were  not  nearly  so  numerous  in 
1887  as  they  were  in  1877.  ...  I  do 
not  think  it  possible  for  seals  to  exist  for 
any  length  of  time  if  the  present  slaughter 
continues.— (United  States  Case,  Appen- 
dix, vol.  ii,  p.  409.) 


I  never  was  out  in  a  boat  with  a  seal- 
hunter,  but  have  seen  hunters  killing 
near  the  vessel,  and  know  that  hunters 
do  not  lose  many  by  sinking  and  a  really 
good  hunter  loses  very  few,  not  over  5  in 
100.— (British  Counter-Case,  Appendix, 
vol.  ii,  p.  138.) 


Always  sealed  along  the  coast  and  in 
Behring  Sea,  and  noticed  no  difference  in 
the  number  of  seals  from  the  first  to  the 
last  year. — (British  Counter-Case,  Appen- 
dix, vol.  ii,  p.  138.) 

States  that  he  first  went  sealing  in 
1883.— (British  Counter-Case,  Appendix, 
vol.  ii,  p.  138.) 
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As  to  proportion  of  females : 

85  per  cent,  of  my  catch  of  seals  along 
the  coast  of  the  North  Pacific  Ocean  were 
females.  —(United  States  Case,  Appendix, 
yol.  ii,  p.  409.) 


About  60  per  cent.  I  think  would  be 
about  the  average  run  of  females,  and  it 
would  run  about  the  same  in  Behring 
Sea. — (British  Counter-Case,  Appendix, 
vol.  ii,  p.  139.) 


It  is  unnecessary  to  give  any  further  examples,  although  if  this  should 
be  required  the  above  could  be  easily  multiplied. 

Sufficient  examples  have  been  given  to  show  the  unreliable  character 
of  a  great  proportion  of  the  evidence  produced  by  the  United  States, 
and  with  what  caution  it  ought  to  be  received. 
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United  States  Statutes  dealing  -with 
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Propositions  maintained  by  Her  Majesty's  Government  in 

Scheme  of 

Article  VI— 

Conclusions  established  by  arguments  on 

Propositions  maintained  by  Her  Majesty's  Government  on  Point  5. 

Q  uestions  for  decision  under 

Article  VII  of  Treaty- 
Origin  of - 

Regulations  contemplated  under 

Australian  Pearl  Fisheries  Legislation 


Bed  of  the  sea  sometimes  regarded  as  territory 

Behring  Sea — 

Area  of. 

Cannot  be  made  a  close  sea 

Frequented  by  foreigners  in  early  years 

Not  land-locked 

Open  to  all  nations  prior  to  1799 

Part  of  the  Pacific 

Regulations  limited  to  eastern  part  of 

Behi  ing  Strait.  "Width  of 

British  Columbia.  Winter  home  of  the  fur-seal 

"  Commissioners.  Regulations  proposed  by 

British- 
Fishery  legislation * 

Vessels  were  seized  outside  territorial  waters 

Budiiigton,  J.  Deposition  of,  on  Falkland  Island.  Seal  Fishery  Regulations. 

Canada.    Fishery  Act  of  1886 

Cape  of  Good  Hope.    Seal  fishery  legislation 

Cases  cited — 

Reg.  v.  Keyn 

Le  Louis 

Cope*.  Doherty 

Jeffreys  v.  Boosey 

Blain  're  Sawers 

Macleod  v.  Agent  General  for  New  South  Wales 

"  Oa>  olena."     Seizure  of 

Caspian  Sea.    Seal  fisheries  in 

Cession  of  Alaska — 

Uights  acquired  by  "United  States 

United  States  Statutes  dealing  with 

Ceylon  pearl  fisheries  legislation 

Chile  seal  fishery  legislation 

Claim  of  United  States- 
Different  forms  in  which  it  is  presented 

To  protection  apart  from  property - 

Colombian  pearl  fisheries 

Compensation —  » 

British  claim  for JL 

United  States  claim  for 
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Great  B  r  itain 

United  States  Government  

Conventions.    Legislation  by 

Coral  fisheries 
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Page. 


Damages — 


Brttiftb  claim  for 


Cases  quoted  in  reference  to 

Question  of  prospective  earnings 

United  States  claim  for 

Dawsou,  Judge.  Decision  of,  in  oases  of  "Thornton"  and  "Dolphin 
Pisti  notion  alleged  1>H  \\.-cn  skins  of  seals  on  two  aides  of  Pacific.... 

DOIIH  stic.  Fur-seals  cauuot  beclassified  as 

1 '  Dolphin. "  Case  of < 


Exceptions  to  l»w  of  nations 

Exclusive  rights  of  United  States  are  lost  when  seals  are  on  high 

Falkland  Islands.    Seal  fishery  legislation 

Ferce  natures — 


Fur-seals  are 

Laws  of  Great  Britain  and  United  States  as  to,  identical. 


Fishery  Conventions.    Argument*  to  be  deduced  from. 


Fish- 


Common  right  of  all  men  to  take  on  high  sea. 


Food  of  fur-seal ._ 

Food  of  fur-seal  derived  from  the  sea 
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Great  Britain.    Contentions  of 

Greenhow  includes  Behring  Sea  in  Pacilic. 
Greenland — 

Fisheries.    Protection  of. 


Seal  fisheries.    Legislation  for. 


Handford,  Judge.    Decision  of,  in  case  of  "  J.  G.  Swan". 
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."    Term  only  appli 
High  sea.    Claim  to  protect  seals  in 
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Hovering  Acts — 
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Do  not  extend  limit  of  territorial  waters 

Intermingling  of  seals — 
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In  North  Pacific 

International  law — 
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Derived  from  practice  of  nations. 
Sources  of. 


Irish  oyster  fisheries  legislation.. 
Italian  coral  fisheries 

"James  G.  Swan."  Case  of  the. 
Japan  seal  fisheries  legislation . . . 
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Fully  discussed  in  British  Case  and  Counter-Case 
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Kent.    On  sources  of  international  law 
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Revised  Statutes  of  United  States.    Powers  of 
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Russia- 
Alleged  claims  of 

Did  not  claim  rights  asserted  by  United  States 
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Seal  fishery  legislation 

St.  Helena  Act,  1815 
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SESSION  OF  THE  TRIBUNAL  OF  ARBITRATION. 


SECOND  DAY,  APRIL  4TH,  1893. 

The  PRESIDENT. — The  Tribunal  has  decided  to  appoint  Mr.  A.  Bailly- 
Blanchard,  and  Mr.  Cunynghame,  as  co- Secretaries  with  Mr.  A.  Imbert. 
Also,  M.  le  chevalier  Bajnotti,  M.  Henri  Feer,  M.  le  vicomte  de  Manne- 
Ville,  as  assistant  Secretaries  and  these  gentlemen  are,  therefore,  to  take 
their  seats. 

Now,  gentlemen,  I  address  both  the  Agents  and  I  may  say  that  the 
Tribunal  is  ready  to  hear  any  motion  from  either  of  you  or  your  Counsel. 
If  anybody  has  a  motion  to  present,  the  Tribunal  are  ready  to  hear  it. 

Sir  CHARLES  EUSSELL. — 1  have,  on  the  part  of  the  Government  of  Her 
Majesty,  to  make  an  application  to  the  Tribunal  which  is  based  on  Article 
4  of  the  Treaty  and  also  upon  the  general  jurisdiction  of  this  Tribunal  to 
regulate  the  order  of  its  proceedings.  The  application  is  that  the  repre- 
sentatives of  the  United  States  may  be  called  upon  to  furnish  either 
the  original  or  an  authentic  copy  of  an  important  Eeport  bearing  upon 
seal  life,  and  that  they  may  be  so  ordered  for  the  assistance  of  this  Tri- 
bunal and  in  support  of  the  contentions  to  be  advanced  on  behalf  of  the 
Government  of  the  Queen.  The  Eeport  in  question  is  the  Eeport  of  an 
American  citizen  Mr.  H.  W.  Elliott,  and  its  subject  is  "  Seal  life'7. 

It  is  important  that  the  Tribunal  should  understand  why  we  think  it 
necessary  that  this  Eeport  should  be  forthcoming  and  why  we  think 
that  the  authority  of  Mr.  Elliott  on  this  subject  should  be  brought  to 
the  attention  of  the  Tribunal.  Mr.  Elliott  is  a  gentleman  who  in  the 
diplomatic  correspondence  leading  up  to  this  Treaty  has  been  vouched 
by  successive  Ministers  of  the  United  States  as  an  authority  without 
any  equal.  Mr.  Bayard,  when  he  was  Secretary  of  the  United  States, 
writing  upon  the  7th  of  February,  1888,  describes  Mr.  Elliott  as  "  a  well 
known  authority  on  seal  life".  That  communication  is  to  be  found  in 
the  United  States  Appendix  to  their  Case,  and  I  can  give  my  friends 
the  reference,  if  they  have  not  it  at  hand.  Later,  on  the  1st  of  March, 
Mr.  Blaine,  who  was  then  Secretary  of  State  in  America,  ou  that  date 
quotes  Mr.  Elliott  again,  in  similar  language,  as  an  important  authority 
on  seal  life;  and  finally  on  the  3rd  of  July,  1890,  Mr.  Goff,  Treasury 
Agent  to  the  United  States,  cites  Mr.  Elliott  in  this  language.  He  says 
"  There  is  but  one  authority  on  the  subject  of  seal  life,7'  and  he  refers  to 
Mr.  Elliott  as  that  one  authority. 

Now  as  to  the  Eeport,  the  Eeport  which  we  desire  is  one  which  has 
peculiar  importance  from  the  fact  that  the  authority  of  Mr.  Elliott  to 
make  this  special  Eeport  was  conferred  upon  him  by  an  Act  of  the 
Legislature  of  the  United  States  which  came  into  force  in  April,  1890. 
He  was  appointed  under  a  special  Act  which  authorises  the  Secretary 
of  the  Treasury  to  appoint  some  person  well  qualified  by  experience  and 
education  a  special  agent  for  the  purpose  of  visiting  the  various  trading 
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stations  and  native  settlements  on  the  seal  Islands  and  so  forth,  for  the 
purpose  of  collecting-  and  reporting  to  him  all  possible  authentic  informa- 
tion upon  the  present  condition  of  the  Seal  Fisheries  of  Alaska  and  so 
forth.  The  Tribunal,  therefore,  cannot  fail  to  see  that,  if  it  be  within 
the  competence  of  this  Tribunal  to  acquire  possession  of  the  informa- 
tion which  such  a  Keport  presumably  contains,  that  it  is  a  matter  of 
considerable  importance. 

Now  how  is  this  document  referred  to?  The  document  exists,  and 
that  is  not  disputed  by  my  learned  friends  who  represent  the  United 
States.  The  report  was  made  conformably  to  the  Statute  that  I  have 
cited  a  special  report  to  the  authorities  of  the  United  States,  to  be  found, 
therefore,  among  the  archives  of  the  department  to  which  it  speci ally- 
belongs.  Our  information,  that  is  to  say,  the  information  of  Her  Maj- 
esty's Government,  is  and  can  only  be  secondhand  upon  the  subject  of 
this  Keport.  Our  information  is  derived  from  a  publication  made  by 
Mr.  Elliott,  in  which  Mr.  Elliott  himself  refers  to  this  Report,  and  that 
publication  was  made  on  the  17th  of  November  1890,  and  is  set  out  on 
page  53  of  the  3rd  part  of  the  Appendix  to  the  Case  of  Her  Majesty 's 
Government.  Here  it  is  referred  to  as  having  appeared  in  the  columns 
of  an  American  paper  called  the  "Cleveland  Leader  and  Morning 
Herald",  of  the  4th  of  May,  1891 ;  and  it  is  there  signed  or  purports  to  be 
there  signed  "H.  W.  Elliott."  Ifc  also  purports  to  be,  although  so  set 
out  in  the  journal  which  I  have  mentioned,  a  copy  of  a  communication 
or  part  of  a  copy  of  a  communication  purporting  to  be  addressed  to  the 
Hon.  William  Windom,  Secretary  to  the  Treasury.  It  is,  therefore,  in 
the  documents  before  the  Tribunal,  first  referred  to  in  the  Case  on  behalf 
of  Her  Majesty.  It  is  next  referred  to  in  the  Counter  Case  of  the  United 
States  at  page  75;  and  I  rely,  and  I  think  it  right  at  once  to  call  the 
attention  of  my  learned  friend  to  it,  not  merely  on  the  fact  of  the  ref- 
erence which  I  am  about  to  read,  but  upon  the  character  of  that  refer- 
ence, as  a  justification  for  the  application  which  I  am  now  making. 

It  is  thus  referred  to.  "The  Commissioners",  that  is  the  British 
Commissioners,  "also  rely  on  a  Newspaper  extract  which  purports  to  be 
a  summary  of  a  report  made  by  Mr.  H.  W.  Elliott  in  1890  to  the  Secre- 
tary of  the  Treasury  to  establish  several  alleged  facts.  One  of  these 
statements  in  this  alleged  Summary  is  that  there  were  250,000  barren 
female  seals  in  the  Pribiloff  Islands  in  1890.  This  is  cited  by  the  Com- 
missioners to  show  the  lack  of  virile  males  in  the  rookeries  in  that  year." 
They  then  proceed.  "  An  examination  of  the  Extract  as  published  in 
vol.  3,  which  is  the  reference  I  have  given  to  the  Tribunal  in  the 
Appendix  to  the  case  of  Great  Britain,  u  discloses  the  fact  that  this 
statement",  that  is  to  say  the  statement  of  figures,  "  appears  after  the 
signature  of  H.  W.  Elliott,  and  it  cannot,  therefore,  be  construed  as  a 
portion  of  such  report.  Furthermore,  how  the  Commissioners  can  ques- 
tion Mr.  Elliott's  power  to  compute  the  number  of  seals  on  the  island  as 
they  have  done,  and  still  rely  at  all  on  his  computation  as  to  the  num- 
ber of  barren  seals,  needs  explanation."  The  Tribunal  therefore  will 
see,  first  of  all,  the  fact  of  the  report  is  not  questioned,  but  what  is 
questioned  is  the  authenticity  of,  the  correctness  of,  the  extract  which 
purports  to  be  given  in  the  paper  from  which  the  British  Commissioners 
of  Her  Majesty's  Government  in  their  Case  cite. 

Now  in  that  state  of  things  Her  Majesty's  Government  considered 
that  it  was  of  moment  that  the  actual  report,  or  an  authentic  copy  of 
it,  should  be  at  the  disposition  of  those  who  advised  the  Queen,  to  use 
it  as  they  think  right,  and  to  place  it  before  this  Tribunal  if  it  throws 
any  important  light  on  any  part  of  the  discussion  in  which  this 
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Tribunal  is  engaged 5  and  accordingly  on  the  10th  February  in  the 
present  year  the  Agent  of  Her  Majesty's  Government  addressed  a  letter 
to  Mr.  Foster,  the  Agent  of  the  United  States,  in  these  terms.  It  relates 
to  several  documents,  and  I  will  only  read  that  part  of  it  which  refers 
to  this  report.  "The  undersigned  Agent  of  Her  Britannic  Majesty's 
Government  has  the  honor,  by  the  direction  of  Her  Majesty's  Govern- 
ment, to  give  notice  that  he  applies  for  the  production  by  the  Agent  of 
the  United  States  of  the  following  documents  or  copies  of  the  following 
documents." — And  then,  under  the  third  head,  the  document  in  ques- 
tion is  thus  described.  "A  full  copy  of  the  report  of  Mr.  Henry  W. 
Elliott  in  1850  specified  and  alluded  to  on  page  75  of  the  United  States 
Counter  Case".  The  answer  of  Mr.  Foster  to  that  demand  was  made 
in  writing  on  the  16th  February  1893,  and  referring  to  the  document 
in  question  (I  omit  the  other  parts)  this  is  the  answer  which  the  Repre- 
sentative of  the  United  States  thought  proper  to  make.  "The  tnird 
document"  (that  is  this  report)  applied  for  by  Her  Majesty's  Govern- 
ment Agent  is  a  full  copy  of  Mr.  H.  W.  Elliott's  report  in  1890  speci- 
fied and  alluded  to  on  page  75  of  the  United  States  Counter  Case. 

"The  undersigned  begs  to  make  the  following  statement  in  relation 
to  the  document  applied  for.  The  reference  cited  in  the  notice  of  the 
Agent  of  Her  Britannic  Majesty  is  in  the  following  words",  And 
thereupon  is  repeated  the  passage  which  I  need  not  trouble  you  with 
reading  again.  It  then  proceeds:  "The  Counter  Case  of  the  United 
States  alludes  to  a  newspaper  extract,  not  to  Mr.  Elliott's  Beport,  and 
specifically  to  the  same  as  published  in  the  Appendix  to  the  Case  of 
Her  Majesty's  Government."  The  unwarranted  construction  placed 
upon  the  citation  by  the  Agent  of  Her  Britannic  Majesty's  Govern- 
ment is  obvious. 

The  next  paper  extract  to  which  reference  is  made,  is  cited  by  the 
British  Commissioners,  and  therefore,  it  is  to  be  supposed,  is  in  their 
possession.  If  not,  it  can  be  as  readily  obtained  by  Her  Majesty's 
Government  as  by  the  Government  of  the  United  States,  which  has 
not  the  same  in  its  own  "exclusive  possession",  which  is  the  condition 
precedent  required  by  Article  4  for  the  production  of  any  report  or 
document  specified  or  alluded  to.  I  will  come  to  the  construction  of 
Article  4  in  a  moment.  At  present  I  wish  to  convey  to  the  mind  of  the 
Tribunal  what  this  answer  amounts  to. 

First  of  all,  what  does  it  not  amount  tof  It  does  not  challenge  the 
fact  that  there  is  an  official  report  in  existence  made  by  one  specially 
charged  by  the  United  States  with  the  duty  of  making  that  report. 
It  does  not  deny  that  that  report  is  in  existence,  and  may  be  made 
available  should  this  Tribunal  see  fit  so  to  direct.  But  what  it  does 
say,  in  effect,  is  this : — You  first  referred  to  this  report.  You  refer  to 
a  newspaper  extract.  That  newspaper  extract  is  not  exclusively  in 
the  possession  of  the  United  States.  Your  production  of  it  shows  that 
it  is  in  your  possession,  and  you  have  just  as  good  means  of  getting 
that  newspaper  extract  as  we,  the  United  States.  That  is  their 
answer.  I  agree  the  answer  is  perfectly  correct,  as  far  as  the  news- 
paper extract  is  concerned.  It  is  equally  available  for  both  of  us;  but 
what  we  want  is  to  get  the  report  which  is  referred  to  in  that  news- 
paper extract:  to  get  that  report  in  extenso.  Our  ground  for  urging 
as  a  matter  of  good  sense  and  of  equity  that  we  must  have  that  report 
is  this;  that  they  have  in  their  reference  to  that  extract  challenged 
its  correctness,  and  its  authenticity,  and  have  alleged  that  the  state- 
ment referred  to  as  a  statement  of  Mr.  Elliott  is  not  to  be  regarded  as 
a  statement  of  Mr.  Elliott,  because,  as  appears  in  the  newspaper 
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extract,  it  appears  in  have  been  written  under  and  not  above  his  signa- 
ture, and  t  hex  take  tlie  point  that  upon  the  construction  which  they 
are  pleaded  to  give  to  the  4th  clause  of  the  Treaty,  u  condition  pre<  e- 
denl  to  tlie  production  of  the  original  or  an  authentic  copy  is  that  the 
document  rein-red  to  iu  tlie  Case  or  Counter  Case  shall  have  been 
slm\\  u  io  ha\e  been,  or  to  be,  in  the  exclusive  possession  of  one  of  the 
parties.  \Vitli  great,  deference  to  those  who  so  contend  and  respect- 
fully submitting  the  views  which  the  government  of  the  Queen  enter- 
tain, that  would  indeed  be  a  very  narrow,  and,  as  we  submit  to  your 
judgment,  an  unsound  interpretation  of  article  4. 

N..\\  1  would  ask  the  attention  of  the  Tribunal  while  I  submit  what 
is  the  true  const  met  ion  of  that  article.  It  turns  upon  the  last  clause 
of  that  article,  he-inning  with  the  words  "If  in  the  Case".  I  think 
my  learned  friends  will  probably  agree  that  the  earlier  part  is  not 
material  or  not  directly  material  to  the  purposes  upon  which  we  now 
aie  engaged.  "If  in  the  Case  submitted  to  the  Arbitrators  either 
party  shall  have  specified  or  alluded  to  any  report  or  document  in  its 
own  exclusive  possession,  without  annexing  a  copy,  such  party  shall 
be  bound  if  the  other  party  thinks  proper  to  apply  for  it,  to  furnish 
that  party  with  a  copy  thereof."  Now  I  agree  that  so  far  as  I  have 
read  this*  clause  of  article  4,  it  does  point  to  applying  only  to  docu- 
ments in  the  exclusive  possession  of  one  party,  and  referred  to  by  that 
party. 

But  it  is  the  second  branch  of  this  clause  upon  which  I  mainly  rely. 
It  then  proceeds,  "and  either  party  may  call  upon  the  other,  through 
the  Arbitrators,  to  produce  the  originals  or  certified  copies  of  any 
papers  adduced  as  evidence,  giving  in  each  instance  notice  thereof 
within  30  days  after  delivery  of  the  Case".  The  distinction,  therefore, 
between  these  two  branches  of  this  rule  is,  I  submit  to  the  Tribunal, 
obvious.  The  first  part  deals  with  a  document  exclusively  in  the 
possession  of  one  of  the  parties,  and  referred  to  by  such  one  of  the 
parties  in  the  Case  submitted.  The  second  branch  deals  with  a  much 
wider,  and  much  more  important  matter.  It  deals  with  this,  that  if 
there  exist  in  the  possession  of  either  party  the  original  documents 
which  are  important  in  the  elucidation  of  the  truth  and  in  arriving  at 
a  proper  conclusion  upon  the  facts,  then  the  party  who  desires  to  rely 
upon  such  document  shall  not  be  driven  to  rely  upon  uncertain,  unsafe, 
secondary  evidence,  or  partial  evidence,  or  extracts  from  the  document 
in  question ;  but  that  the  Tribunal  shall  have  the  means  of  assisting 
that  party  in  putting  before  the  Tribunal  the  actual,  authentic  docu- 
ment itself,  or  an  authentic  copy  of  the  document  itself.  Surely  that 
is  the  reason  of  the  thing. 

Lord  HANNEN.— You  have  not  referred  to  the  words  "  adduced  as 
evidence". 

Sir  CHARLES  RUSSELL. — I  read  that. 

Lord  HANNEN.— I  know  you  did. 

Sir  CHARLES  KUSSELL. — "  Of  any  papers  adduced  as  evidence",  I  am 
coming  to  that  next  branch  in  a  moment,  but  I  read  the  words  "  adduced 
as  evidence". 

Lord  HANNEN. — Yes  you  did. 

Sir  CHARLES  EUSSELL. — In  this  case  we  have  adduced  this  report  as 
evidence.  We  have  cited  it  in  our  Commissioners7  report.  We  have 
cited  it  in  the  third  part  of  the  appendix,  page  53,  to  which  I  have 
referred,  but  that  is  only  what  lawyers  call  secondary  evidence  of  the 
report.  In  a  court  of  law,  as  my  learned  friends  well  know,  governed 
by  strict  rules  of  evidence  as  they  are  understood  both  in  America  and 
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in  England,  that  would  not  be  evidence  at  all.  Therefore  before  this 
Tribunal,  not  hampered  by  technical  rules  of  evidence,  it  is  at  the  best 
only  a  secondary  class  of  evidence,  and  if  we  had  the  document  admitted 
as  it  is  set  out,  imperfectly  set  out,  in  the  documents  connected  with 
our  Case  by  the  United  States  as  authentic  and  as  reliable,  the  impor- 
tance of  the  question  would  be  here  comparatively  small.  Again,  I  must 
emphasize  that  which  is  the  important  point  in  this  case.  On  page  75 
and  76  of  the  Counter  Case  the  United  States, — and,  as  I  see,  the  Mem- 
bers of  the  Tribunal  have  not  their  books  at  hand  for  the  moment,  I 
had  better  read  it  in  full  beginning  at  the  second  paragraph  on  page 
75, — it  reads  thus.  "The  Commissioners" — I  have  read  this  already, 
but  I  will  repeat  it, — "  also  rely  on  a  newspaper  extract  which  purports 
to  be  a  summary  of  a  Eeport  made  by  Mr.  Henry  W.  Elliott  in  1890  to 
the  Secretary  of  the  Treasury  to  establish  several  alleged  facts.  One 
of  these  statements  in  this  alleged  summary  on  Pribiloff  Islands  in  1890 
(section  382,  page  40)  is  that  there  were  250,000  barren  seals." 

This  is  cited  by  the  Commissioners  to  show  the  lack  of  virile  males  on 
the  rookeries  in  that  year.  "An  examination  of  the  extract  as  pub-" 
"  lished  in  Volume  3  of  the  appendix  to  the  Case  of  Great  Britain  dis- n 
"closes  the  fact  that  this  statement  appears  after  the  signature  of" 
"  H.  W.  Elliott,  and  it  cannot,  therefore,  be  construed  as  a  portion  of" 
"such  Report.  Furthermore,  how  the  Commissioners  can  question" 
"  Mr.  Elliot's  power  to  compute  the  number  of  seals  on  the  Islands," 
"  as  they  have  done,  and  still  rely  upon  his  computation  of  the  number  of  " 
"  barren  females,  needs  explanation."  Now,  paraphrase  this  paragraph. 
When  they  say  the  British  Commissioners  rely  on  newspaper  extracts, 
I  ask  why  should  they  be  called  upon  to  rely  upon  a  newspaper  extract 
when  the  authentic  document  exists  and  is  procurable?  Why  are  the 
United  States  through  their  Agents  to  be  considered  justified,  on  page 
76,  in  throwing  doubt  upon  the  authenticity  of  one  of  the  extracts  that 
upon  the  fact  that,  extract  in  part  does  not  represent  conclusions  of  Mr. 
Elliott  and  is  not  part  of  his  report,  when  the  point  can  be  determined 
not  by  conjecture  or  speculation,  but  by  examination  of  the  actual 
documents  in  the  possession  of  the  United  States  itself?  I  find  great 
difficulty,  and  I  say  it  with  all  sincerity,  in  appreciating  why  it  is  that 
this  document,  which  owes  its  origin  to  a  solemn  Act  of  the  Legislature 
of  the  United  States,  should  raise  what  I  must,  quite  respectfully,  call 
the  very  narrow  and  very  technical  objections  to  this  document  which 
are  stated  in  the  answer  to  the  application  for  the  document  by  the 
Agent  for  the  United  States.  I  base  my  application,  therefore,  upon 
these  grounds : — First  of  all,  that  we  ought  not  to  be  driven  to  rely 
upon  secondary  evidence  of  a  document  the  original  being  in  the  pos- 
session and  under  the  control  of  the  representatives  of  the  Government 
of  the  United  States ;  next,  that  it  is  within  the  terms  of  Article  4,  that 
this  Tribunal  should  not  compel  us  to  rely  upon  secondary  evidence,  but 
may,  for  their  own  information  and  for  ours,  direct  the  production  of 
the  original  or  an  authentic  copy.  I  say  the  power  is  conferred  upon 
this  Tribunal  under  article  4  in  the  second  clause,  which  I  have  read; 
but  I  say,  if  there  were  no  such  Article  at  all  and  even  in  face  of  that 
Article,  this  Tribunal  surely  has  the  right  to  call  for,  for  the  better 
information  of  its  own  judgment,  and  surejy  has,  inherent  in  itself,  as 
a  Tribunal  to  determine  difficult  and  somewhat  complicated  issues,  a 
right  to  say  this  is  a  document  which,  from  every  circumstance  attend- 
ing its  history,  ought  to  be  regarded  as  one  of  importance  in  this  con- 
troversy, seeing  that  it  was  procured  at  the  instance  of  the  executive  of 
the  United  States  itself  for  the  very  purpose  of  informing  those  who 
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are  advising  the  Government  of  the  United  States  on  the  very  ques 
tions  dealt  with  or  largely  dealt  with  in  the  controversy  now  before  this 
Tribunal.  These  are  the  grounds  upon  which  I  submit  that  we  are 
entitled  to  have  this  document;  and  I  cannot  doubt  that  if  the  Tribunal 
or  any  portion  of  the  Tribunal  express  its  opinion  (and  I  cannot  doubt 
that  it  must  be  in  the  minds  of  many  of  them)  that  it  is  but  reasonable 
and  right  that  this  document  should  be  forthcoming  and  be  judged 
according  to  its  merits  by  each  member  of  this  Tribunal,  I  cannot  doubt 
but  that  further  objection  to  its  production  will  be  withdrawn. 

The  PRESIDENT.— I  would  ask  Sir  Charles  Kussell  to  be  kind  enough 
to  put  his  motion  in  writing  and  communicate  it  to  the  Secretary  of  the 
Tribunal,  so  that  we  may  have  the  exact  words  of  the  motion  before  us. 

Sir  CHARLES  EUSSELL.— Certainly. 

Sir  KICHARD  WEBSTER. — I  ask  to  be  permitted.  Sir,  not  to  repeat,  but 
to  supplement,  the  argument  of  my  learned  friend  the  Attorney  General 
by  a  reference  to  one  or  two  other  documents  in  evidence  which  strongly 
enforce,  in  my  respectful  submission,  his  contention.  You  are  aware, 
that  by  Article  3  of  the  Treaty  the  printed  Case  of  each  of  the  two 
parties,  accompanied  by  the  documents,  the  official  correspondence,  and 
other  evidence  on  which  each  relies,  shall  be  delivered  in  duplicate ;  and 
you  are  further  aware.  Sir,  that  by  the  earlier  clause  of  Article  4,  within 
3  months  after  delivery  on  both  sides  of  the  printed  Case,  each  party 
may  in  like  manner  deliver  in  duplicate  to  each  of  the  Arbitrators,  and 
to  the  agent  of  the  other  party,  a  Counter  Case,  and  additional  docu- 
ments, correspondence,  and  evidence,  in  reply  to  the  Case,  documents 
and  evidence,  so  presented  by  the  other  party".  My  learned  friend,  the 
Attorney  General,  has  called  the  attention  of  the  Tribunal  to  the  fact 
that  in  the  Appendix  to  thfc  original  British  Case  lodged  in  September 
last,  there  was  the  best  evidence  that  we  could  then  obtain  of  the  docu- 
ments in  question.  It  was  that  which  purported  to  be,  under  the  signa- 
ture of  Mr.  Elliott,  addressed  to  a  Government  official,  verbatim  extracts 
of  part,  and  but  of  part  only,  of  his  Report. 

Now,  Sir,  comes  the  additional  matter  to  which  I  respectfully  call  the 
careful  attention  of  this  Tribunal.  A  difference  having  arisen  between 
the  United  States  and  Great  Britain  aa  to  the  true  construction  of  the 
Treaty,  Mr.  Foster  asked  that  some  further  documents  should  be  sup- 
plied (I  am  stating  this  of  course  in  a  very  few  words)  and  accordingly 
it  was  by  arrangement,  which  will  be  found  in  the  letters  of  Mr.  Foster 
to  Mr.  Herbert,  and  of  Lord  Kosebery  to  Mr.  Herbert,  of  the  2d  Septem- 
ber and  the  I8t  October  last  year,  arranged,  in  deference  to  the  views  of 
the  United  States,  that  the  report  of  the  British  Commissioners  should 
be  treated  as  part  of  the  Case  of  the  Government  of  Her  Britannic 
Majesty.  I  need  not  now,  Sir,  discuss  the  merits  of  that  dispute.  I 
will  merely  say  that  the  Government  of  Her  Britannic  Majesty,  in  fur- 
therance of  the  desire  that  this  Arbitration  should  be  conducted  with 
the  fullest  information  on  both  sides,  accepted  the  view  put  forward  by 
Mr.  Foster  on  behalf  of  the  Government  of  the  United  States  that  the 
Eeport  of  the  British  Commissioners  should  be  furnished,  and  should 
be  treated  as  part  of  the  Case  of  the  Government  of  Her  Britannic 
Majesty.  In  that  Eeport,  with  which  I  know  the  Tribunal  are  familiar, 
in  sections  433  and  832,  the.  Eeport  of  Mr.  Elliott  is  referred  to  in  sup- 
porting certain  statements  of  fact  upon  which  the  British  Commissioners 
relied.  We  had  at  that  time  therefore  before  us,  Sir,  what  I  may  call 
three  separate  allegations  of  fact  all  based  upon  that,  which  we  had 
reason  to  believe  was  an  authentic  extract  from  Mr.  Elliott's  Eeport, 
it  having  been  signed  by  himself  and  being  sufficient  for  our  purpose. 
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Had  the  matter  stood  there  it  might  have  been  suggested  that  that  was 
all  we  wanted;  but  the  United  States,  by  their  criticism,  to  which  the 
Attorney  General  has  called  attention,  submit  to  this  Tribunal  that  it 
is  to  reject  part  of  the  secondary  evidence  which  has  been  put  forward 
by  Her  Majesty's  Government,  upon  the  ground  that  upon  the  face  of 
the  newspaper  account  of  the  Report  it  was  to  be  presumed  that  in  this 
respect  it  was  not  trustworthy;  and  I  beg  the  Tribunal  to  notice,  that 
the  Government  of  the  United  States  had  in  their  possession  at  that 
moment  the  original  report  addressed  to  the  Secretary  of  the  Treasury. 

Now  I  need  not  again  enforce  what  the  learned  Attorney  General  has 
said  on  the  criticism  of  the  United  States  with  reference  to  allegations 
made  on  behalf  of  Great  Britain,  but  I  now  again  call  the  attention  of 
the  Tribunal  to  the  Treaty.  The  original  of  any  paper  adduced  as  evi- 
dence is  to  be  ordered  by  the  Tribunal  to  be  produced,  if  in  its  discretion 
the  Tribunal  consider  that  it  is  material  or  pertinent  to  the  matter  before 
it;  and  I  again  remind  this  Tribunal  that  it  is  a  rule  not  only  of  this, 
but  of  all  tribunals  which  exercise  judicial  functions,  that  the  best  evi- 
dence is  to  be  at  the  service  of  the  tribunal  if  it  is  possible.  That  is  only 
in  the  event  of  the  failure  of  their  being  able  to  obtain  the  best  evidence 
that  secondary  evidence  becomes  either  reasonable,  or  such  as  the  Tri- 
bunal should  rely  upon. 

Mr.  Justice  HARLAN. — Does  your  motion  comprehend  the  filing  of 
this  paper  as  evidence? 

Sir  RICHARD  WEBSTER. — My  motion.  Sir,  comprehends  the  produc- 
tion of  this  paper,  so  that  the  original  may  be  referred  to  by  either  side, 
and  certainly  by  the  Counsel  for  Great  Britain,  as  the  best  evidence — 
as  the  evidence  of  the  Report  which  Mr.  Elliott  made,  which  we  have 
already  referred  to  in  our  Appendix.  It  is  already  in  evidence ;  we  have 
referred  to  it  in  our  Appendix;  it  has  been  treated  by  the  United  States 
in  their  Counter-Case  as  evidence;  it  is  criticized  upon  the  ground  that 
it  is  evidence,  but  it  is  said  that  a  part  of  it  you  must  reject,  because  it 
happens  to  be  written  below  the  signature  of  the  gentleman  who  pur- 
ports to  make  the  Report.  I  ask,  suppose  it  be  the  fact  that  in  the  body 
of  the  original  Report  there  are  the  same  figures  which  are  referred  to 
after  the  signature  in  the  extract  given  to  us,  my  learned  friends  who 
represent  the  United  States  would  be  the  first  to  admit,  that  if  those 
figures  were  there  they  would  not  rely  upon  the  accidental  circumstance 
that  in  the  particular  form  in  which  they  were  cited  by  the  paper  they 
do  not  appear,  but  that  they  are  in  the  body  of  the  Report  to  which 
reference  has  to  be  made.  I  again  respectfully  press  upon  this  Tribunal 
that,  without  saying  that  a  Treaty  of  this  description  is  not  to  be  con- 
strued by  the  cast  iron  rules  which  we  as  lawyers  might  possibly  apply 
to  legal  or  conveyancing  documents,  it  is  evident  that  if  either  party 
refers  in  evidence"  to  documents,  the  originals  of  which  they  have  not 
got  or  have  not  produced,  the  Tribunal  shall  order,  if  they  see  it  is  rele- 
vant, the  original  to  be  produced.  It  cannot  make  any  difference  in 
whose  custody  the  original  document  is.  Supposing  it  happened  that 
this  was  a  document  which  the  United  States  desired  to  produce  or  give 
in  evidence,  it  would  be  no  answer  for  us  to  say,  "You  have  got  some 
means  of  referring  to  the  contents  of  that  document";  the  Treaty  has 
required  the  Tribunal  and  has  enabled  the  Tribunal  in  its  discretion  to 
call  for  originals  which  form  part  of  the  evidence  adduced  by  either  party. 

Sir,  I  have  but  one  more  word  to  add.  It  is,  in  fact,  alluded  to  in  the 
sense  of  the  Treaty  even  by  the  United  States  themselves,  because  they 
do  not  speak  of  it  as  merely  a  newspaper  report  of  something  which 
Mr.  Elliott  is  supposed  to  have  said.  They  refer  to  it  as  a  newspaper 


10  ARGUMENTS    ON    PRELIMINARY    MOTIONS. 


. 


extract  which  purports  to  be  a  summary  of  a  report  made  by  Mr.  H. 
Elliott  to  the  Secretary  of  the  Treasury.  Therefore  we  respectfully 
submit  to  this  tribunal  that  upon  iirst  principles  which  govern  the  laws 
of  evidence,  in  the  broadest  sense  of  the  term,  an  original  document 
which  has  been  alluded  to  by  the  party  desiring  to  refer  to  it.  which 
has  been  made  part  of  their  evidence  by  the  original  Case  and  by  that 
which  upon  the  invitation  of  the  United  States  was  to  be  treated  as  part 
of  the  original  Case — the  original  of  that  document,  we  humbly  sub 
mit  to  this  Tribunal,  must  be  produced;  and  we  further  point  out  that 
it  could  scarcely  be  contended  that  because  the  only  means  accessible 
to  us  happened  to  be  in  the  first  instance  a  newspaper  extract  from  that 
report,  therefore  we  should  be  denied  access  to  the  original. 

Sir  CHARLES  KUSSELL. — The  form  of  the  Order,  sir,  which  I  should 
suggest  that  this  Tribunal  should  make  and  which  we  request  that  they 
should  make,  is  this,  that  the  Agent  of  the  United  States  be  called  upon 
by  the  Tribunal  to  produce  the  original  or  a  certified  copy  of  the  Report 
made  by  Mr.  Henry  W.  Elliott  on  the  subject  of  the  fur  seals,  pursuant 
to  the  Act  of  Congress  of  1890. 

The  PRESIDENT.— Have  the  United  States  anything  to  reply  to  this 
Motion1? 

Mr.  PHELPS. — The  disposition,  Mr.  President,  which  we  shall  propose 
to  make  of  this  application  relieves  us  from  the  necessity  of  troubling 
you  long  upon  the  subject  of  its  admissibility.  The  circumstances  how- 
ever that  attend,  and  have  heretofore  attended  this  application,  and  one 
which  preceded  it,  are  such  that  we  have  not  thought  it  right  to  allow 
the  subject  to  pass  without  an  explanation  to  the  Tribunal  of  the  attitude 
of  the  United  States  upon  this  subject,  because  it  bears  collaterally,  in  a 
very  important  way  as  we  conceive,  upon  other  questions  that  the  Tri- 
bunal will  hereafter  encounter.  Now,  to  begin  with,  I  do  not  preceive 
that  the  remark  of  rny  learned  friend  as  to  the  value  of  this  evidence,  is 
germane  to  this  enquiry.  The  question  is  not  upon  its  weight,  but  on 
its  admissibility.  If  it  were  ever  so  valuable,  if  not  admissible  it  is  not 
to  be  admitted.  If  it  were  comparatively  of  no  value  at  all,  if  it  be 
admissible  they  are  entitled  to  have  it  in  evidence.  Another  observa- 
tion of  my  learned  friend,  Sir  Charles  Eussell,  to  which  possibly  I 
attach  more  consequence  than  he  did,  is  on  the  subject  of  what  he 
terms  the  general  jurisdiction  of  this  Tribunal.  On  these  questions  of 
procedure  we  respectfully  deny  that  under  the  Treaty  the  Tribunal  is 
invested  with  any  such  jurisdiction.  If  you  were  sitting  as  a  Court, 
a  court  of  general  judicial  powers,  the  incidental  discretion  that  would 
attend  the  Tribunal,  as  we  all  know,  is  very  large.  The  Treaty  might 
have  invested  this  Tribunal  with  such  discretion  and  such  powers.  It 
has  failed  to  dp  it.  It  has  undertaken  to  specify  with  great  certainty 
and  particularity  the  method  of  precedure  in  bringing  before  the  Tri- 
bunal the  evidence  which  they  are  entitled  to  consider.  I  do  not 
enlarge  upon  this  point  now,  as  it  will  become  the  subject  of  discussion 
in  a  subsequent  motion.  I  only  make  the  observation,  that  it  may  not 
be  thought  that  we  concur  at  all  in  the  idea  that  this  high  Tribunal  is 
invested  with  any  power  to  admit  evidence,  or  consider  evidence,  except 
precisely  that  which  is  conferred  upon  them  by  the  Treaty  under  which 
they  are  constituted. 

It  is  true,  as  has  been  stated  by  my  learned  friend,  that  an  applica- 
tion was  made  to  the  agent  of  the  United  States  in  February  for  the 
production  of  tjiis  document,  and  it  was  refused  upon  the  ground 
which  he  has  read  to  the  Tribunal;  refused  upon  a  further  ground 
stated  later  in  the  letter  of  the  agent,  which  he  has  not  read.  It  is 
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only  so  far  as  may  be  necessary  to  justify  the  position  of  the  United 
States  Government  on  this  subject,  that  I  shall  trouble  the  Tribunal 
with  any  remarks.  If  this  document  is  admissible,  it  is  made  so  by  the 
last  paragraph  of  article  4  of  the  Treaty,  the  only  one  which  has  any 
reference  whatever  to  the  subject.  "If  in  the  Case  submitted  to  the 
Arbitrators  either  party  shall  have  specified  or  alluded  to  any  report 
or  document  in  its  own  exclusive  possession,  without  annexing  a  copy, 
such  party  shall  be  bound,  if  the  other  party  thinks  proper  to  apply  for 
it,  to  furnish  that  party  with  a  copy  thereof".  That  is  the  first  half  of 
the  paragraph.  I  shall  consider  the  other  further  on.  It  will  be 
observed  that  the  language  of  this  provision  is  restricted  to  the  Case 
that  has  been  furnished  by  either  party ;  not  to  the  Countercase,  which 
is  a  very  different  document.  Article  the  third,  as  has  been  already 
pointed  out,  provides  for  the  delivery  in  duplicate  by  each  party  to  the 
other  and  to  the  Arbitrators,  at  a  particular  time,  of  a  Case.  Article 
4  provides  for  the  subsequent  delivery  by  each  party  to  the  other,  and 
to  the  Arbitrators  of  a  Countercase.  Both  words  are  used  throughout 
the  Treaty.  Each  has  its  own  meaning,  and  its  own  application.  It 
is  not  claimed  on  the  part  of  my  learned  Mends  that  any  allusion  to 
this  document  whatever  on  either  side  took  place  in  the  Case,  certainly 
not  our  side;  and  I  believe  not  on  theirs.  It  is  in  the  Counter  Case 
that  the  allusion  is  made,  which  appears  to  them  to  lay  the  foundation 
for  an  application  for  the  document. 

Now,  it  may  be  said,  as  has  been  said,  this  is  a  technical  construc- 
tion. That  the  more  liberal  view  would  be  to  treat  the  word  "Case" 
in  this  connection  as  including  the  entire  submission  by  the  party  of 
his  allegations  and  evidence.  The  difficulty  with  that  construction  is 
that  what  comes  in  in  the  Counter  Case  cannot  be  subject,  under  the 
terms  of  the  Treaty,  to  any  reply,  contradiction  or  explanation.  The 
Treaty  closes  the  door,  on  the  delivery  of  the  Counter  Case,  to  the 
admission  of  any  evidence  whatever  upon  any  subject;  so  that  while 
if  a  document  is  so  far  alluded  to  in  the  case  of  a  party  as  to  make  it 
properly  the  subject  of  an  application  for  the  whole  document,  so  that 
the  party  applying  for  it  can  in  his  Counter  Case  make  the  proper  reply 
by  evidence  and  allegation,  there  is  a  propriety  and  force  in  the  pro- 
vision ;  but  if,  on  the  other  hand,  it  is  open  to  the  party  to  call  for  the 
production  of  a  document  which  is  alluded  to  for  the  first  time  in  the 
Counter  Case,  then  that  document  which  comes  in  as  evidence  for  all 
purposes  for  which  it  may  be  legitimately  used,  cannot  be  answered 
on  the  other  side.  That  is  the  reason;  and  that  is  one  of  the  reasons 
assigned  by  the  Agent  of  the  United  States  in  the  latter  part  of  the 
letter  which  my  learned  friend  has  read  as  one  of  the  grounds  upon 
which  this  application  is  declined. 

But,  to  go  farther,  suppose  for  the  purposes  of  argument  that  the 
word  "Case  "here  includes  the  Counter  Case;  what  sort  of  an  allusion 
or  specification  is  it  which  the  Treaty  requires  as  the  foundation  for  an 
application  for  such  a  document? 

Senator  MORGAN. — Is  there  no  allusion  to  this  paper  in  the  British 
Case? 

Sir  CHARLES  EUSSELL. — Certainly  there  is,  atpage53of  the  Appendix. 

Mr.  PHELPS. — There  is  none  in  ours,  and  I  had  the  impression  there 
was  not  in  theirs.  But  that  is  immaterial,  because,  as  I  am  going  to 
point  out,  it  is  "  our"  allusion  that  must  be  the  subject  of  this  applica- 
tion, not  theirs.  Our  first  allusion  to  it,  if  it  be  an  allusion  to  it  within 
the  meaning  of  the  Treaty,  which  we  deny,  is  to  be  found  in  the  Coun- 
ter Case,  in  the  passage  that  has  been  read  by  my  learned  friend.  "  If 
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either  party  shall  have  specified  or  alluded  to  any  Report  in  its 
exclusive  possession  without  annexing  a  copy.''  what  is  the  meaning  of 
that!  It  is  that  if  either  party  shall  have  brought  forward  by  specifi- 
cation or  by  allusion  any  document  in  support  of  any  contention  and 
has  relied  upon  it,  and  has  put  it  forward  so  that  his  Case  is  in  any 
respect  strengthened  by  the  allusion,  then  at  the  instance  of  the  other 
side  he  shall  produce  the  full  copy  of  the  document  he  refers  to.  And 
that  provision  is  founded  in  the  greatest  and  most  obvious  propriety. 
Hut.  is  a  reference  to  a  document  in  the  Counter  Case  in  reply  to  a  part 
of  it  that  has  been  brought  forward  on  the  other  side,  such  an  allusion 
as  the  Treaty  contemplates?  It  is  difficult  to  read  these  words  without 
perceiving  what  the  spirit  and  object  of  the  provision  is,  that  a  party 
shall  not  be  permitted  to  fortify  himself  in  any  way  by  a  reference  to  a 
written  document  in  his  own  exclusive  possession,  without  giving  the 
other  side  (if  they  ask  for  it)  the  benefit  of  the  entire  contents.  But 
when  the  other  side  thinks  proper  to  allude  to  some  copy  or  extract  in 
their  own  possession  out  of  a  newspaper  and  a  reply  is  made  to  that  in 
the  Counter  Case  saying  that  it  is  not  authority  or  is  not  material,  have 
we  brought  forward  the  Report  as  in  any  way  assisting  the  case  of  the 
United  States?  I  do  not  press  the  subject,  because  it  is  immaterial. 
I  have  said  thus  much  in  order  to  state  the  justification  which  we  think 
existed,  and  exists  now,  for  the  refusal  of  the  United  States  in  Febru- 
ary to  produce  this  document.  And  if  it  be  said  that  the  refusal  was 
based  upon  a  technical  ground,  although,  the  technical  ground  is  well 
founded  correct,  I  may  be  permitted  to  say  that  this  Case  will  not  pro- 
ceed very  far,  in  my  judgment,  without  disclosing  that  we  should  have 
been  perfectly  justified,  and  are  perfectly  justified,  in  standing  upon 
any  ground  in  respect  to  the  admissibility  of  evidence,  whether  it  is 
technical  or  not. 

A  subsequent  contention  of  my  learned  friend  is,  under  the  latter 
clause  of  this  Article,  that  either  party  may  call  upon  the  other  through 
the  Arbitrators  to  produce  the  originals  or  certified  copies  of  any  papers 
adduced  as  evidence.  Adduced  as  evidence  by  whom?  By  his  adver- 
sary. Was  it  ever  heard  of  in  a  Court  of  Justice  that  one  party,  by  refer- 
ring to  a  document,  can  compel  the  production  of  it  on  the  other  side? 
Where  a  document  is  in  the  exclusive  possession  of  one  side,  under  the 
rules  of  law  that  prevail  in  England  and  in  America,  before  secondary 
evidence  of  it  can  be  given  by  the  other,  notice  to  produce  it  must  be 
given.  If  that  notice  is  not  complied  with,  the  secondary  evidence 
becomes  primary  evidence,  and  is  admissible.  In  some  jurisdictions, 
there  are  statutes  under  which  through  the  process  of  a  subpoena,  pro- 
duction of  papers,  private  papers  to  some  extent,  and  under  various  limi- 
tations, may  be  called  for.  I  know  of  no  general  rule  of  law  in  England 
or  in  America  that  justifies  a  party  in  calling  upon  his  adversary  to 
produce  a  document,  I  mean  to  compel  his  adversary  to  produce  a  docu- 
ment, because  he  has  referred  to  it  as  part  of  his  Case. 

Now  let  me  add  another  word.  This  paper  was  produced  and  fur- 
nished to  the  British  Commissioners  during  their  Session  at  Washing- 
ton, and  remained  in  their  possession  as  long  as  they  cared  to  keep  it. 
It  will  be  seen  therefore  that  there  has  been  no  disposition  on  the  part 
of  the  United  States  Government  to  withhold  or  to  conceal  it;  and  the 
foundation  of  the  objection  which  we  conceive  to  be  an  unanswerable 
one  upon  the  terms  of  this  Treaty  to  being  compelled  to  produce  it,  was 
the  fact  that,  if  produced,  it  came  in  as  it  comes  in  now,  too  late  to  be 
met  by  the  proper  reply. 
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I  shall  not  follow  my  learned  friend  in  remarking  upon  the  value  of 
this  paper;  that  is  a  subject  that  will  engage  the  attention  of  the  Tri- 
bunal later  on.  It  will  be  seen  how  valuable  it  is.  It  will  be  seen 
whether  there  is  any  reason  on  the  part  of  the  United  States  Govern- 
ment why  it  should  be  withheld.  It  is  enough  for  me  to  say  now,  that 
it  has  not  been  withheld  from  the  Commissioners,  that  it  would  not 
have  been  withheld  from  the  other  side  if  it  had  been  asked  for  in  time 
to  prepare  a  reply;  that  it  was  refused  because  being  a  document  of 
great  volume  and  extent,  it  would  have  come  in  too  late  to  have  been 
met  by  the  explanation  and  the  evidence  which  we  think  should  accom- 
pany it. 

Now,  having  said  all  this,  Sir,  let  me  say  that  we  shall  produce  the 
document,  and  give  our  learned  friends  the  benefit  of  it,  with  the  under- 
standing, which  I  assume  to  be,  from  the  language  of  my  friend,  Sir 
Richard  Webster,  satisfactory  to  them,  that  it  comes  in  as  evidence  for 
the  benefit  of  either  party. 

Senator  MORGAN.— Mr.  Phelps,  do  you  thin-k  that  the  Counsel  in  this 
Case  before  this  Tribunal,  by  an  agreement  amongst  themselves  can,  at 
this  hour,  bring  evidence  into  this  cause1? 

Mr.  PHELPS. — I  was  going  to  remark  upon  that,  Sir,  in  a  moment. 
I  do  not  think,  as  I  shall  have  occasion  to  say  at  greater  length,  that 
there  is  any  power  to  bring  evidence  into  this  case  at  this  stage.  But 
we  do  not  choose  to  stand — we  prefer  that  the  Government  of  the 
United  States  should  not  stand  in  this  enquiry,  subject  to  the  reproach 
of  having  attempted  to  withdraw  or  withhold  or  stifle  anything  that 
throws  any  light  upon  the  subject.  The  conduct  of  the  whole  case  I 
may  respectfully  submit,  as  it  will  sufficiently  appear  in  due  time,  has 
been  the  other  way. 

Senator  MORGAN. — But  how  can  the  Tribunal  give  its  consent  to 
exceed  its  powers  merely  for  the  purpose  of  preventing  incriinination 
or  recrimination  between  the  Governments  by  their  counsel  in  debate? 

Mr.  PHELPS. — That  will  be  a  question  entirely  for  the  disposition  of 
the  Tribunal.  We  are  making  no  admission  that  binds  the  Tribunal. 
We  are  making  a  concession  that  binds  only  ourselves.  We  say  that 
if  the  Tribunal  at  this  stage  of  the  case  desire  to  consider  this  docu- 
ment, we  shall  have  no  objection.  That  is  as  far  as  we  go.  But  it 
must  be  understood,  and  that  is  the  object  of  these  remarks,  that  we 
in  no  respect  concede  what,  before  the  day  is  over,  we  shall  be  called 
upon  to  deny  most  emphatically — the  right  of  a  party  to  introduce  any 
evidence — any  further  evidence — at  this  stage  or  any  future  stage  of 
the  Case.  In  making  the  concession,  so  far  as  we  are  concerned,  sub- 
ject, of  course,  to  the  judgment  of  the  Tribunal  as  to  the  use  they  will 
permit  to  be  made  of  it,  it  must  be  understood  that  it  is  without  waiv- 
ing in  the  least  the  position,  that  no  evidence  at  this  stage  can  be  intro- 
duced as  a  matter  of  right. 

Mr.  Justice  HARLAN. — It  can  be  lodged,  then,  as  evidence  to  be  used 
by  either  party,  subject  to  the  judgment  of  the  Tribunal,  when  they 
look  into  it,  as  to  their  power  to  use  it. 

Mr.  PHELPS. — Certainly,  Sir,  we  are  not  presuming  to  suggest  to  the 
Tribunal  what  use  they  shall  think  proper  to  make  of  this  document 
when  it  comes  before  them;  that  is  for  them  to  consider. 

Senator  MORGAN. — Does  the  same  argument  apply  to  that  part  of  the 
British  Case  which  Counsel  have  alluded  to,  which  came  in  after  the 
Case  had  been  placed  in  the  hands  of  the  Arbitrators'? 

Lord  HANNEN. — That  is  a  different  question.  That  depends  on  other 
elements. 
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Mr.  PHELPS. — That  is  a  question  which  will  come  up  later. 

Senator  MORGAN. — That  was  referred  to  and  as  a  case  analogous 
this,  and  an  authority  on  this  question. 

Mr.  PHELPS. — That  will  come  up  later,  under  other  motions,  for  di> 
cussion,  but  as  the  question  has  been  put  by  the  learned  Arbitrator,  I 
may  say  that  in  our  judgment  no  such  evidence  can  be  properly  consid- 
ered. That  will  be  our  position  when  we  reach  that  question.  All  I 
desire  to  say  now  is  that,  without  conceding,  and  emphatically  denying 
that  the  terms  of  this  Treaty  entitle  Her  Majesty's  Government  to  mil 
for  this  document,  we  prefer  to  consent  to  put  it  in  evidence,  with  the 
understanding  that,  if  used  at  all  it  is  open  to  both  sides,  leaving  it  to 
the  Tribunal  to  attach  such  value  to  it,  and  to  make  such  use  of  it  as 
they  may  deem  proper.  The  whole  subject,  let  me  say  in  conclusion,  of 
the  time  and  manner  in  which  evidence  not  in  reply  can  be  brought 
before  the  Tribunal,  will  come  up  later  and  will  come  up  all  the  way 
through  the  discussion  of  this  case. 

Mr.  CARTER. — Mr.  President  and  gentlemen,  in  respect  to  this  par- 
ticular paper  there  is  not,  it  seems  to  me,  very  much  importance  in  this 
discussion,  and  I  quite  concur  with  my  learned  associate  in  his  manner 
of  dealing  with  it 5  but  in  respect  to  our  views  as  to  the  powers  of  this 
Tribunal  there  is  a  great  deal  of  importance,  and  it  seems  to  me  that 
any  discussion  concerning  them,  whenever  it  is  brought  forward,  should 
be  conducted  with  deliberation,  and  nothing  should  be  taken  for  granted. 

I  am  moved  to  add  one  or  two  observations  here,  solely  in  conse- 
quence of  some  remarks  which  were  made  by  our  learned  friends  upon 
the  other  side.  The  first  of  them  which  attracted  my  attention  was 
that  the  refusal  by  the  agent  of  the  United  States  to  furnish  the  docu- 
ment in  question,  when  the  demand  was  made  for  it  in  February  last, 
and  the  grounds  upon  which  that  refusal  was  placed,  seemed  to  exhibit 
a  very  narrow  interpretation  of  the  pro  visions  of  the  Treaty,  and  of  the 
necessities  of  the  controversy,  and  also  exhibited  a  disposition  to  rely 
upon  technical  considerations. 

If  the  object  was  to  indicate  that  the  United  States,  in  their  dealing 
with  this  controversy  generally  had  been  at  all  disposed  to  withdraw 
from  the  attention  of  the  Tribunal  which  was  to  dispose  of  it  any  evi- 
dence which  was  pertinent  to  the  merits  of  it  I  am  very  sure  that  such 
an  imputation  would  be  wholly  erroneous.  It  is  our  belief  that  the 
Government  of  the  United  States,  at  every  step  during  the  pendency  of 
this  controversy,  has  exhibited  the  largest  and  most  liberal  spirit  in 
reference  to  the  production  of  evidence  which  would  be  pertinent  to  the 
merits.  If  there  was  any  facility  which  it  peculiarly  enjoyed  for  the 
ascertainment  of  truth,  it  has  been  ready,  I  think,  from  the  start  to 
furnish  it  to  the  Government  of  Great  Britain.  My  learned  friends 
upon  the  other  side  will  remember,  and  the  Tribunal  must  be  aware 
from  the  case  which  has  been  laid  before  it,  and  the  papers  contained 
in  it,  that  at  the  very  outset  the  Pribiloff  Islands,  which  are  the  arena 
out  of  which  the  controversy  arose,  were  freely  thrown  open  to  the 
inspection  of  Her  Majesty's  agents.  A  special  agent  was  allowed  to  go 
out  there  for  the  purpose  of  making  enquiries,  and  for  the  purpose  of 
gathering  evidence  which  it  might  be  useful  for  Her  Majesty's  Govern- 
ment to  incorporate  into  the  Case  which  was  to  be  submitted  to  the 
Tribunal.  If  there  was  any  knowledge  in  reference  to  the  habits  of  the 
seal  to  be  gathered  from  that  Island,  if  there  was  any  information  in 
reference  to  the  industry  carried  on  upon  that  Island  which  might  be  of 
any  sort  of  use  to  Her  Majesty's  Government,  it  was  freely  thrown  open. 
I  think  the  same  course  lias  been  pursued  in  reference  to  documentary 
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evidence  which  might  be  supposed  to  be  in  our  exclusive  possession.  I 
think  it  will  be  admitted  upon  the  other  side  that  they  have  from  time 
to  time  called  for  documents  to  which  perhaps  they  were  not  entitled 
under  the  provisions  of  the  Treaty,  and  which  were  yet.  freely  thrown 
open  to  them ;  but  I  make  this  observation  for  the  purpose  of  showing 
that  there  has  been  at  no  time  on  the  part  of  the  United  States  any 
disposition  to  withhold  from  this  Tribunal,  or  to  withhold  from  the 
other  side,  any  evidence  pertinent  to  the  merits  of  the  controversy. 

We  did,  however,  refuse  to  furnish  this  report.  And  why1?  The 
Tribunal  must  have  perceived  already  that  there  is  something  peculiar 
about  this  report.  I  may  assume  that  the  Tribunal  is  familiar  with  the 
practice  of  Governments  to  print  and  publish  important  reports  and 
documents — reports  which  have  been  made  pursuant  to  provisions  of 
law.  If  Commissioners  are  appointed  for  the  purpose  of  making  en- 
quiries— (appointed  by  a  legislative  body — our  Congress  for  instance) — 
their  report  is,  in  the  ordinary  course  of  things,  published  and  made 
known  to  the  world.  It  already  appears  as  a  fact  that  this  was  not  the 
case  with  regard  to  this  particular  document.  Her  Majesty's  agent 
found  the  extract  which  he  has  incorporated  in  his  case  in  a  news- 
paper. That  was  tbe  only  mode  by  which  it  appears  he  was  able  to 
obtain  it  at  that  time.  Therefore,  there  is  something  peculiar  about 
this  report.  What  is  that?  Well,  I  am  not  at  liberty  to  say,  because 
the  evidence  for  it  is  not  furnished  by  the  Case;  but  I  am  at  liberty  to 
say  what  well  may  have  been  the  case, — it  may  have  been  a  report 
which  the  Congress  of  the  United  States  that  authorised  the  investiga- 
tion which  led  to  it  conceived  to  be  wholly  erroneous,  wholly  unworthy 
of  credit,  unworthy  of  publication,  unworthy  of  adoption.  It  may 
have  been  of  that  character.  It  may  have  been  a  report  which,  in  the 
judgment  of  the  Congress  of  the  United  States,  was  inspired  by  bad 
motives,  and,  therefore,  not  to  be  made  public.  It  may  have  been  a 
report  which,  in  their  judgment,  was  inspired  by  motives  hostile  to  the 
interests  of  the  United  States,  and  hostile  to  their  management  upon 
the  Islands,  and  for  that  reason,  therefore,  not  to  be  published.  All 
these  facts,  or  some  one  of  them  may  have  been  true,  or  may  not  have 
been  true.  Something  was  true  about  it — which  led  to  the  withholding 
of  that  report  from  the  ordinary  treatment  which  is  accorded  to  docu- 
ments of  that  character;  and  that  too,  long  before  this  controversy 
arose.  Nevertheless,  when  the  British  Commissioners  were  in  the 
United  States  for  the  purpose  of  making  their  investigation,  they 
wished  to  have  access  to  that  report.  It  was  freely  thrown  open  to 
them: — They  were  told  "Look  at  it  if  you  please."  It  was  not  with- 
held. No  demand,  after  the  Treaty  was  framed  and  in  the  course  of 
the  preparation  by  the  respective  parties  of  the  Cases  and  Counter- 
cases — no  request — was  made  to  the  Government  of  the  United  States 
for  the  production  of  that  report  or  for  furnishing  a  copy  of  it  to  the 
other  side  to  the  end  that  they  might  incorporate  it  in  the  Case  if  they 
pleased.  If  such  a  request  as  that  had  been  made,  the  United  States 
could  have  said  in  answer  to  it,  "  Yes,  we  will  give  you  the  report,  but 
you  must  take  it  in  connection  with  some  explanatory  matter  which  we 
will  furnish  with  it.  There  are  reasons  why  this  report  has  not  been 
made  public,  and  if  the  report  is  now  to  be  placed  before  the  public  we 
wish  to  have  also  placed  before  the  public  the  reasons  which  go  to 
explain  it."  That  course  was  not  taken.  On  the  contrary,  the  agent 
of  Her  Majesty's  Government  having  incorporated  into  the  British  case 
what  purported  to  be  some  extracts  from  it  printed  in  a  newspaper, 
and  the  United  States  in  the  preparation  of  its  Counter  case  being 
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called  upon  to  refer  to  the  allusion  which  had  thus  been  made  in  the 
British  (-use  to  this  document,  he  then  serves  a  written  demand  upon 
the  agent  of  the  United  States  that  he  furnish  him  with  that  document 
as  a  matter  of  right. 

Well,  what  if  that  had  been  complied  with!  Why  then  the  Govern- 
inent  of  Great  Britain  would  have  succeeded  in  obtaining  this  docu- 
ment, peculiar  in  its  nature,  without  those  explanatory  circumstances 
which  ought  to  have  accompanied  it,  which  explanatory  circumstances 
the  United  States  would  have  had  no  means  of  placing1  before  the  Tri- 
bunal. It  seemed  therefore  to  be  a  proper  occasion  to  look  into  the 
Treaty,  and  see  what  the  provision  relied  upon  for  this  demand  was, 
and  whether  it  authorised  the  demand  or  not. 

Now  it  seems  to  me,  upon  looking  at  the  provisions  of  the  Treaty, 
that  it  is  quite  plain  that  no  such  demand  on  the  part  of  the  British 
Government  was  authorised.  The  provision  of  the  4th  article  is  this: 
u  If  in  the  case  submitted  to  the  Arbitrators  either  party  shall  have 
specified  or  alluded  to  any  Eeport  or  document  in  its  own  exclusive 
possession  without  annexing  a  copy,  such  party  shall  be  bound,  if  the 
other  party  thinks  proper  to  apply  for  it,  to  furnish  that  party  with  a 
copy  thereof."  That  is  the  first  provision.  Well  what  is  the  object  of 
that?  what  is  the  purpose  of  it;  for  when  we  are  interpreting  provi- 
sions of  this  sort  we  must  look  to  see  what  their  object  is.  Why,  it 
seems  very  plain.  Nothing  is  more  common  in  judicial  proceedings 
than  for  one  party  in  the  course  of  his  pleading,  in  making  up  his  alle- 
gations, or  in  introducing  his  proofs,  to  make  a  partial  use  of  a  written 
instrument — not  to  use  the  whole  of  it,  but  to  use  a  part  of  it — such 
part  of  it  as  he  supposes  to  favor  his  own  contention,  and  he  does  not 
tell  his  adversary  what  the  rest  of  it  is.  Well  naturally  his  adversary 
says,  u  How  do  1  know  but  that  there  may  not  be  something  in  the 
instrument  which  favors  my  contention,  or  goes  to  qualily  the  infer- 
ence which  the  party  who  has  made  use  of  an  extract  from  it  wishes  to 
draw  from  it";  and,  therefore,  the  law  usually  furnishes  a  mode  by 
which,  when  a  part  of  an  instrument  has  so  been  used,  the  production 
of  the  whole  of  it  may  be  compelled  by  the  adverse  party.  It  is  the 
case  of  a  partial  use  of  an  instrument.  Let  me  again  read  this  lan- 
guage of  the  Treaty:  "If  in  the  case  submitted  to  the  Arbitrators 
either  party  shall  have  specified  or  alluded  to  any  Eeport  or  document 
in  its  own  exclusive  possession,  without  annexing  a  copy,  such  party 
shall  be  bound,  if  the  other  party  thinks  proper  to  apply  for  it,  to  fur- 
nish, that  party  with  a  copy  thereof".  That  would  enable  either  party, 
as  the  members  of  the  Tribunal  will  perceive,  when  he  comes  to  make 
up  his  counter  case  to  put  in  the  rest  of  the  document  of  which  his 
adversary  has  made  a  partial  use,  in  his  counter  case  or  such  part  of  it 
as  he  may  suppose  to  favour  his  contention,  and  thus  the  whole  docu- 
ment, or  all  that  is  material  in  it,  is  placed  before  the  court  or  tribunal. 
Now  the  Tribunal  will  perceive  the  reason  why  this  provision  is 
restricted  to  the  instance  where  a  party  has  specified  or  alluded  to  a 
document  in  his  case.  It  is  to  enable  the  other  party  to  get  the  rest  of 
the  document,  to  the  end  that  he  may  put  it  in  evidence  when  he  comes 
to  make  up  his  counter  case.  If  the  allusion  is  made  in  the  counter 
case  there  is  no  occasion  for  giving  the  other  party  the  rest  of  the  doc- 
ument for  he  has  no  means  then  of  putting  it  in  evidence,  for  the  prep- 
aration of  the  counter  case  absolutely  concludes  all  the  means  furnished 
by  this  Treaty  for  the  introduction  of  evidence  before  the  Tribunal. 

I  think,  therefore,  it  is  quite  plain  from  this  explanation  of  the 
article  in  question  that  the  only  instance  to  which  it  applies  is  where 
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one  party  has  made  an  allusion  to  a  document,  and  (if  we  interpret  it 
properly),  that  means  where  he  has  made  a  partial  use  of  a  document 
in  his  case;  in  that  instance  the  other  party  is  entitled  to  a  copy  of 
the  whole  upon  making  a  due  demand  for  it. 

Now  let  me  call  the  attention  of  the  Gentlemen  of  the  Tribunal  to 
the  other  provision,  quite  distinct  in  its  character  and  designed  to 
answer  a  totally  different  purpose.  "  And  either  party  may  call  upon 
the  other,  through  the  Arbitrators,  to  produce  the  originals  or  certified 
copies  of  any  papers  adduced  as  evidence,  giving  in  each  instance 
notice  thereof  within  thirty  days  after  delivery  of  the  case ;  and  the 
original  or  copy  so  requested  shall  be  delivered  as  soon  as  may  be,  and 
within  a  period  not  exceeding  forty  days  after  receipt  of  notice."  I 
will  not  stop  at  this  moment  to  comment  upon  the  rather  clumsy  fram- 
ing of  this  provision.  It  was  taken  from  a  somewhat  corresponding- 
provision  in  the  treaty  which  constituted  the  Geneva  Tribunal  of 
Arbitration ;  and  if  there  were  any  attempt  to  really  enforce  it,  it  would 
be  found  perhaps  somewhat  difficult  to  construe  its  particular  terms ;  but 
as  to  its  spirit  and  purpose,  its  real  object  and  meaning,  I  think  that  is 
apparent  upon  the  face  of  the  provision, — u  either  party  may  call  upon 
the  other,  through  the  Arbitrators,  to  produce  the  originals  or  certified 
copies  of  any  papers  adduced  as  evidence".  Now  that  refers  to  the 
case  where  a  paper  is  adduced  in  evidence — the  ichole  of  it.  In  such 
case  the  other  party,  as  is  often  the  case  in  judicial  proceedings,  may 
have  some  doubt  as  to  the  authenticity  of  the  document, — he  may  have 
doubts  about  that;  and,  if  he  has,  it  is  fair  that  those  doubts  should  be 
satisfied,  and  this  provision  is  one  for  the  removing  of  such  doubts.  It 
is  an  obligation  on  the  party  who  puts  a  paper  in  evidence, — the  whole 
of  a  paper, — to  furnish  to  the  other  party  the  original  or  a  certified  copy 
of  it  to  the  end  that  the  latter  may  be  satisfied  of  its  authenticity.  That 
is  the  provision. 

Now  does  this  case  fall  within  the  first  of  the  categories  mentioned? 
Plainly  it  does  not.  There  is  no  pretence  here  that  there  is  any  allu- 
sion of  any  nature  or  description  by  the  United  States  to  this  docu- 
ment in  its  case.  That  is  not  pretended.  The  allusion,  if  it  is  made 
anywhere  or  contained  anywhere,  is  in  the  counter  case  of  the  United 
States ;  and  that  is  a  case  not  provided  for  by  the  terms  of  the  Treaty, — 
not  within  its  letter,  and  not,  as  I  have  endeavoured  to  explain  to  you, 
within  its  spirit  or  purpose.  That  is  the  first  difficulty,  and  it  is  an 
insuperable  one,  in  bringing  this  motion  within  the  first  clause  of  the 
paragraph  in  question. 

But  there  is  another  difficulty.  I  have  said  that  it  is  not  alluded  to 
in  our  Case  but  in  our  Counter  Case,  if  at  all.  But  we  have  not  alluded 
to  it  there  unless  when,  perchance,  a  document  is  mentioned  in  any  way 
or  foi  any  purpose  in  a  Counter  Case,  that  is  understood  to  be  an  "  allu- 
sion". Her  Majesty's  Government  in  its  original  Case  had  alluded  to 
this  Report,  and  had  specified  and  had  attempted  to  put  in  evidence  a 
certain  part  of  it;  and,  of  course,  if  it  was  a  document  in  the  exclusive 
possession  of  Her  Majesty's  Government,  there  would  then  have  been  a 
case  in  which  the  Government  of  the  United  States  might  have  made  a 
very  effective  demand  for  the  production  of  the  whole  paper.  Great 
Britain  alluded  to  it  in  her  Case.  Did  the  Government  of  the  United 
States  allude  to  it  at  all?  No;  they  commented  upon  this  allusion  to 
the  Report  by  Great  Britain.  They  made  certain  criticisms  in  refer- 
ence to  that  allusion.  Is  that  making  an  allusion  to  this  Report  in  the 
sense  of  that  Treaty  by  the  Government  of  the  United  States?  It  is 
very  plain  that  it  is  not.  All  that  the  United  States  did  was  to  com- 
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ment  upon  an  allusion  made  by  the  Government  of  Great  Britain — that 
is  all.  ll'a  different  interpretation  conld  he  put  upon  the  terms  of  the 
Treaty,  a  party  would  be  precluded  from  denying, qualifying  or  critieis 
ing  an  assertion  of  his  adversary  which  contained  an  allusion  to  a 
Reptrl  without  subjecting  himself  to  the  obligation  to  produce  that 
Report  if  it  was  in  his  exclusive  possession;  therefore  I  conceive  it 
quite  plain  that  it  does  not  come  within  the  first  clause. 

It  does  not  come  within  the  second,  certainly.  It  has  been  argued 
by  our  learned  friends  on  the  other  side,  that  the  second  bram-h  of  the 
clause  of  the  treaty  furnishes  a  means  by  which  this  Tribunal  may  be 
supposed  to  be  clothed  with  a  certain  general  jurisdiction  and  authority 
to  compel  the  production  of  documentary,  or  other  evidence,  whenever 
in  its  judgment  it  is  necessary  for  the  purpose  of  determining  the  truth. 
I  have  no  desire  whatever  to  restrict  within  narrow  limits  the  authority 
of  this  Tribunal,  but  we  must  regard  the  terms  of  this  Treaty  and  we 
must  adhere  substantially  to  those,  otherwise  we  shall  be  very  speedily 
at  sea  and  without  a  rudder  or  compass.  It  is,  we  are  all  aware,  a 
common  incident  of  ordinary  municipal  Courts  of  Justice,  that  they 
have  an  incidental  power  over  the  parties  to  the  controversies  which 
are  brought  before  them,  to  compel  such  parties  from  time  to  time  to 
do  such  acts  and  things  in  the  way  of  furnishing  evidence,  copies  of 
papers,  documents  and  so  forth,  as  may  be  supposed  to  be  necessary 
to  the  administration  of  justice  in  the  cases  before  them.  In  such 
cases  the  parties  are  private  individuals.  The  Tribunal  before  which 
they  appear  represents,  and  is  clothed  with,  the  sovereign  power  of  the 
State  and  can  do  with  them  as  it  pleases.  That  is  not  the  case  here. 
This  Tribunal  is  one  specially  constituted  and  clothed  with  such 
powers  as  are  specially  mentioned  in  the  Treaty,  and  with  no  others. 
The  parties  who  appear  before  it  are  not  private  individuals  subject  to 
its  authority;  they  are  themselves  sovereign  states  which  cannot  be 
compelled.  You  have  no  sheriff  or  other  officer  at  your  hand  that  can 
compel  the  action  of  the  parties  which  are  before  you,  and  therefore 
this  suggestion  that  there  is  a  general  jurisdiction  in  this  Tribunal  to 
order  the  parties  to  do  what  it  may  be  supposed  proper  to  do  is  one 
which  I  conceive  has  no  just  foundation,  and  one  which  cannot  be 
accepted  in  any  degree  without  leading  us  into  difficulties  which  it 
would  be  impossible  for  us  to  find  our  way  out  of.  We  must  look  to 
the  Treaty  for  the  powers  of  the  Tribunal,  and  where  the  powers  con- 
tained by  the  Treaty  stop,  the  powers  of  this  Tribunal  stop  also.  My 
conclusion  from  this  is  that  we  must  dispose  of  this  demand,  which  is 
now  put  upon  the  second  branch  of  the  article,  according  to  the  lan- 
guage of  the  Treaty.  I  have  already  explained  what  seems  to  me  to 
be  its  plain  and  manifest  purpose.  It  is  to  enable  one  party  to  call 
upon  the  other  party  who  has  put  a  paper  in  evidence  to  satisfy  him 
as  to  its  authenticity  by  producing  the  original.  We  do  not  fall 
within  that  category;  we  have  not  put  this  Report  in  evidence.  We 
have  made  no  allusion  to  it  even,  and  therefore  the  United  States  can- 
not be  called  upon  under  that  clause  of  the  article  to  produce  it. 

Now,  I  have  thought  it  proper  to  state  my  views  in  relation  to  this, 
not  because  of  the  importance  of  this  particular  paper,  but  because  it 
is  important  that  just  views  should  be  entertained  of  the  powers  of  the 
Tribunal  at  the  very  outset  of  its  deliberations.  Having  said  that,  I 
entirely  concur  with  my  learned  friend  that  it  is  not  worth  while  for  the 
TJnited  States  to  withhold  this  paper.  It  is  not  worth  while.  About 
its  weight,  its  importance  in  this  controversy,  commented  upon  to  some 
extent  by  our  learned  friends  on  the  other  side,  I  will  say  nothing.  It' 
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it  happens  to  get  before  this  Tribunal,  it  will  be  subject  to  our  comments 
and  our  criticism;  and  we  are  quite  prepared  to  make  them.  We  do 
not  conceive  it  to  be  worth  while  to  withhold  this  pape%  and  give  any 
sort  of  occasion  or  foundation  for  a  remark  to  be  made  now  and  repeated 
hereafter,  that  here  is  some  very  important  document  full  of  convincing 
evidence,  if  the  United  States  only  chose  to  let  it  come  out.  We  prefer 
to  waive  it,  and  to  remove  the  occasion  for  all  such  discussion  as  that 
by  putting  the  document  before  this  Tribunal.  As  to  whether  the  Tri- 
bunal has  the  power  to  look  into  it,  that  is  a  question  for  the  Tribunal 
itself  to  decide;  and  that  question  has  quite  extended  considerations, 
which  I  will  not  now  anticipate,  but  which  will  be  brought  forward 
speedily  in  the  course  of  the  motions  which  it  has  become  the  duty  of 
the  Agent  of  the  United  States  to  make;  and,  with  these  observations, 
I  will  defer  any  other  remarks  until  those  Motions  are  brought  on. 

The  PRESIDENT.  We  ask  you  to  put  into  writing  the  purport  of  your 
reply,  as  we  asked  the  British  Government  to  state  on  paper  their 
Motion.  So  will  you  be  so  kind  as  to  put  on  paper  the  substance  of 
your  reply. 

Mr.  CARTER. — Does  the  President  mean  by  that  the  substance  of  the 
argument? 

The  PRESIDENT. — No,  the  substance  of  the  reply. 

Mr.  PHELPS.— That  shall  be  done. 

The  PRESIDENT. — If  you  will  kindly  give  it  to  us  categorically,  we 
shall  see  exactly  what  are  the  two  contending  Motions. 

Sir  CHARLES  EUSSELL. — Sir,  I  should  have  thought  that  this  discus- 
sion might  have  been  a  much  briefer  one  after  the  statement  made  by 
my  learned  friend,  Mr.  Phelps,  in  his  very  clear  argument.  His  posi- 
tions were  two.  He  first  contended  that  the  Agent  the  United  States 
was  justified  in  withholding  the  production  of  this  document,  and  upon 
grounds  which  would  put  it  out  of  the  power  of  this  Tribunal  to  order 
its  production.  That  was  his  first  position.  His  second  position  was 
that  he  was  willing  to  waive  any  objection  and  to  allow  the  document 
to  go  before  the  Tribunal,  leaving  the  Tribunal  to  attach  such  weight  to 
it  as  upon  its  examination  they  should  judge  it  to  deserve.  If  the  mat- 
ter had  rested  there,  I  should  have  been  quite  content  not  to  have 
troubled  the  Tribunal  with  any  reply  at  all.  But  my  learned  friends 
have  thought  it  right,  and  it  would  not  be  becoming  in  me  to  suggest 
that  therein  they  were  wrong,  to  branch  out  into  a  number  of  collateral 
topics,  which  I  respectfully  submit  are  not  germane  to  the  particular 
point  which  is  now  before  this  Tribunal.  But  before  I  say  a  word  or 
two  about  those  topics,  I  should  like  to  be  permitted  respectfully  to 
observe  upon  a  view  of  this  position  suggested  by  a  question  addressed 
by  one  of  the  Tribunal  to  the  Counsel  when  arguing  the  case  of  the 
United  States,  namely,  the  question  whether  it  was  competent  for  Coun- 
sel by  agreement  at  this  stage  to  bring  in  any  fresh  evidence.  That 
was  the  purport  of  the  question.  Now,  as  that  question,  as  I  conceive, 
involves  a  mistake  of  fact,  I  wish  to  remind  the  Tribunal  again  how 
this  matter  of  the  Eeport  of  Mr.  H.  W.  Elliott  in  fact  stands  in  rela- 
tion to  the  evidence  already  adduced.  This  is  not.  as  seems  to  have 
been  suggested  or  supposed,  the  first  introduction  as  evidence  of  the 
Eeport  of  Mr.  Elliott  at  all.  The  Eeport  of  Mr.  Elliott  is  already  legiti- 
mately in  evidence  in  the  original  Case  on  behalf  of  Her  Majesty's 
Government.  In  the  Appendix  to  that  Case, — 1  have  given  the  Tribu- 
nal already  the  reference — Volume  3,  page  53, — this  Eeport  is  referred 
to,  and,  therefore,  is  in  evidence, — to  use  the  words  of  the  Member  of 
the  Tribunal,  is  already  "  adduced  in  evidence"  as  part  of  the  case  on 
behalf  of  Her  Majesty's  Government. 
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Mr.  Justice  HARLAN. — Have  you  got  the  page  of  the  case  of  the 
British  Government  which  refers  to  that  Appendix  t 

Sir  CHARLES  RUSSELL. — I  do  not  know  that  there  is  a  reference  in 
the  case  to  the  particular  page. 

Mr.  Justice  HARLAN. — I  suppose  it  comes  in  under  the  general  evi- 
dence filed  with  the  case. 

Sir  CHARLES  RUSSELL. — In  the  Appendix,  yes.  That  is  the  way, 
Sir,  in  which  it  comes  in,  and  on  that  page  there  is  given,  first  of  alL 
what  purports  to  be  a  portion  of  a  leader,  a  newspaper  article,  copied 
from  the  journal  to  which  I  have  referred,  the  Cleveland  Journal j  and 
then  follows  what  purports  to  be  a  part  of  Mr.  Elliott's  Report. 

Mr.  CARTER. — Mr.  Attorney,  will  you  give  me  the  place  where,  as  you 
say,  the  Report  is  itself  put  in  evidence — adduced  in  evidence? 

Sir  CHARLES  RUSSELL. — My  learned  friend  did  not  hear  my  answer 
correctly. 

Mr.  CARTER. — I  am  afraid  not. 

Sir  CHARLES  RUSSELL. — There  is  no  special  reference  in  the  case  to 
this  any  more  than  there  is  a  special  reference  to  the  hundred  and  one 
documents  which  are  referred  to  here,  but  all  of  the  documents  in  the 
Appendix  are  put  forward  as  proof  in  support  of  the  case  on  behalf  of 
the  Queen.  Now,  that  being  so,  we  have  a  further  step  to  shew,  that 
it  is  adduced  in  evidence, — imperfectly  adduced  because  we  have  not 
the  original  document, — in  part  produced  because  we  have  not  the  whole 
document.  It  is  further  referred  to  in  the  British  Commissioners'  Report 
at  page  77. 

Senator  MORGAN. — The  original  Report  or  the  supplemental  Report? 

Sir  CHARLES  RUSSELL. — The  original  Report.  We  have  not  yet  got, 
Sir,  to  the  question  of  the  supplemental  Report  of  the  British  Commis- 
sioners, which  is  a  distinct  subject  which  my  learned  friends  on  the 
other  side  have  given  us  notice  they  intend  to  bring  before  this  Tribu- 
nal and  seek  to  exclude. 

Senator  MORGAN. — I  have  not  read  that  paper,  and  therefore  I  made 
the  enquiry. 

Sir  CHARLES  RUSSELL.— I  am  speaking,  Sir,  of  the  original  report, 
and  I  wish  to  remind  the  Arbitrators  how  this  matter  stood.  I  do  not 
want  to  anticipate  the  subject  of  a  later  motion  at  all — that  would  be 
irregular,  but  it  was  the  view  Her  Majesty's  Government  took  rightly 
or  wrongly  (that  we  shall  consider  hereafter)  that  anything  which  bore 
upon  the  question  of  regulations  ought  not  to  form  part  of  the  original 
Case  on  behalf  of  Her  Majesty  at  all.  It  is  enough  to  say  that  the  advis- 
ers of  the  United  States  took  a  different  view,  and  in  obedience  and  in 
deference  to  their  view  and  expressed  desire  we  furnished  them  with,  as 
part  of  our  original  Case,  that  report  of  the  British  Commissioners,  and 
as  the  Agent  of  the  United  States  and  as  my  learned  friends  will  recol- 
lect that  was  the  subject  matter  of  diplomatic  correspondence  which  is 
set  out  in  the  documents,  the  result  of  which,  shortly,  was  that  the 
Government  of  the  Queen  standing  by  the  view  which  they  took  of  what 
the  Treaty  contemplated,  said  they  did  not  regard  the  Commissioners' 
report  as  properly  part  of  the  original  Case  at  all.  The  United  States 
insisted  upon  the  opposite  view,  and  in  order  to  remove  what  was  a 
cause  of  friction  in  the  preparation  for  coming  before  this  Tribunal,  the 
Government  of  the  Queen  agreed  to  furnish  then  and  there  a  copy  of 
the  British  Commissioners'  report,  which  had  been  prepared  long  before; 
and  that  was  accepted  by  the  Agent  of  the  United  States  and  agreed 
by  the  Agent  of  the  United  States  to  be  considered  as  part  of  the 
original  Case.  We  have,  therefore,  in  that  Commissioners'  report, 
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again,  not  one,  but  several,  references  to  the  report  in  question,  Mr. 
Elliott's  report.  And  then  we  come  to  the  Counter  Case  of  the  United 
States,  and  I  do  not  think,  with  great  deference  to  the  ability  and 
ingenuity  of  my  learned  friends,  that  they  have  made  even  an  attempt 
to  answer  the  argument  which  we  have  founded  upon  their  own  refer- 
ence in  their  own  Counter  Case  to  this  report,  because  if  they  had  con- 
tented themselves  with  saying  nothing  about  it,  or  with  making  a  pass- 
ing reference  to  it  without  challenging  its  authenticity,  we  should  have 
been  perhaps  in  a  somewhat  different  position  from  that  in  which  we 
now  stand.  But  a  report  can  be  referred  to  for  one  of  two  purposes. — 
It  can  be  referred  to  as  affirmative  and  positive  evidence  in  support  of 
a  particular  view,  or  views.  I  conceive  this  point  to  be  important.  A 
report  may  be  referred  to  and  insisted  upon  for  either  of  two  purposes, 
either  for  the  positive  purpose,  the  affirmative  purpose,  of  supporting  a 
particular  view,  or  for  the  negative  purpose  of  saying  that  that  report 
does  not  contain  something  that  it  is  alleged  that  it  does  contain.  It  is 
the  latter  reference,  and  the  latter  use  of  that  report,  which  the  United 
States  representatives  make  in  their  Counter  Case,  because,  not  content 
themselves  with  what  my  friend  Mr.  Carter  has  been  pleased  to  call  an 
allusion  merely  to  our  allusion  to  the  report,  they  challenge  the  authen- 
ticity and  the  reliability  of  our  statement  in  evidence  in  that  report,  and 
say  that  that  which  we  say  is  part  of  the  report  is  not  part  of  the  report 
at  all ;  and  therefore  they  are  relying  negatively  in  relation  to  that  report 
upon  the  statement  that  it  contains  nothing  of  the  kind  which  we  allege 
in  one  respect  it  does  contain. 

Therefore  it  seems  to  me  that  that  is  an  additional  and  a  strong  reason 
why  the  whole  document  should  be  referred  to.  Whether  adduced  for 
the  purposes  of  affirmative  or  negative  proof,  in  either  case  the  docu- 
ment itself,  when  its  authenticity  is  challenged,  must  and  ought  to  be 
produced. 

Now  so  far  I  have  been  a  little  led  to  say  what  I  should  not  have  felt 
called  upon  to  say,  because  I  wished  to  recall  to  the  mind  of  each  member 
of  the  Tribunal  what  is  the  exact  state  of  facts  in  relation  to  the  refer- 
ence to  this  report. 

Now  I  come  a  little  more  closely  to  the  matter.  I  agree  most  cor- 
dially with  one  observation  of  my  learned  friend,  Mr.  Carter,  that  the 
framing  of  this  Article  IY — and  I  think  he  might  even  have  extended 
his  statement — is  of  an  exceedingly  clumsy  character.  It  is  not  such  a 
document  as  he  would  have  settled,  I  think.  It  is  not,  probably,  such 
a  document  as  we  should  have  settled;  but  here  it  is.  I  do  not  suggest, 
as  my  learned  friends  seem  to  think  I  have  suggested,  that  this  Tribu- 
nal can  go  outside  the  terms  of  this  Treaty  so  as  to  take  upon  itself 
powers  and  jurisdiction  that  the  Treaty  does  not  give  it.  Nothing  of 
the  kind.  No  such  idea  is  in  my  mind,  nor  did  I  intend  to  suggest  any 
such  idea  to  this  Tribunal;  but  when  you  come  to  matters  which  are 
within  the  jurisdiction  and  authority  of  the  Tribunal,  then  I  say  that 
neither  this  Treaty,  nor  any  Treaty,  nor  any  agreement  of  reference  that 
ever  was  framed,  does  in  its  minute  details  meet  with  every  considera- 
tion that  may  arise;  and  that  within  the  fair  terms  of  the  Treaty  itself, 
and  within  the  lines  of  jurisdiction  given  by  the  Treaty,  it  is,  as  to  mat- 
ters of  mere  detail,  and  matters  of  mere  procedure,  entirely  within  the 
competence  of  this  Tribunal  to  express  its  opinion  as  to  what  should  or 
should  not  be  done.  But  I  do  not  really  feel  that  after  the  statement 
of  my  learned  friend,  Mr.  Phelps,  I  am  called  upon  very  much  more  to 
argue  that  matter.  I  cannot  conceive  that  when  the  representatives  of 
the  United  States  on  the  one  hand  profess  their  willingness  to  produce 
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the  authentic  document,  which  is  already  in  evidence  in  the  way  that  I 
have  pointed  nut,  and  when  t he  counsel  representing  the  Government 
of  the  Qneen  join  in  the  request  for  its  production,  there  can  enter  into 
the  mind  of  any  member  of  t  his  Tribunal  the  least  doubt  as  to  the  per- 
fect authority  of  this  Tribunal  to  take  that  document,  to  consider  it, 
and  to  attribute  to  it  such  weight  as  the  document  itself  may  properly 
have  attributed  to  it. 

My  learned  friend,  Mr.  Carter,  made  some  reference  to  that  report, 
which  1  would  respectfully  suggest  to  this  Tribunal  was  a  reference  he 
was  hardly  entitled  to  make.  He  says  that  I  relied  upon  the  value  of 
the  document.  I  did  to  this  extent — to  this  extent  only.  I  do  not  know 
what  is  in  the  document,  but  I  did  say  that  from  whatever  point  of  view- 
it  was  to  be  looked  at,  it  was  impossible  not  to  attribute  importance  to 
a  document  which  was  made  by  a  Commissioner  specially  authorized  by 
an  Act  of  Congress  to  make  the  report  in  question  upon  the  very  subject 
of  seal  life  which  enters  so  largely  into  the  present  controversy;  and 
when  my  learned  friend,  Mr.  Carter,  suggests  hypothetical  reasons  why 
that  report  has  not  been  published,  when  he  suggests  that  it  may  not 
have  been  published  because  it  may  have  been  considered  unworthy  of 
credit,  that  it  may  not  have  been  published  because  it  may  not  have  been 
thought  worth  publishing — if  my  learned  friend  may  suggest  hypotheses 
of  that  kind,  I  suppose  I  may  equally  suggest  a  perhaps  more  natural 
reason — that  it  was  not  published  because  it  was  not  considered  favor- 
able to  the  view  for  which  it  was  originally  designed.  But  whether  that 
view,  or  my  learned  friends'  hypotheses  be  the  correct  one  is  not  the 
point  we  are  now  considering. 

Senator  MORGAN. — I  understand  that  report  was  made  sometime 
betbre  any  negotiations — at  least  before  the  negotiations  had  taken 
shape  for  the  Treaty. 

Sir  CHARLES  RUSSELL. — I  am  sorry  to  say,  Sir,  that  again  that  is  an 
inaccuracy  in  fact.  I  want  to  explain,  and  it  is  the  last  matter  that  I 
desire  to  explain,  what  the  exact  position  of  events,  in  the  order  of  time, 
was.  The  controversy  which  has  resulted  in  the  establishment  of  this 
Tribunal  began  as  early  as  1886-1887;  was  going  on  through  1888, 1889, 
1890 ;  and  it  was  not  until  the  5th  April,  1890,  that  Congress  passed  an 
Act  under  which  Mr.  Commissioner  Elliott  was  appointed  to  report  upon 
this  very  subject  matter  of  seal  life. 

Senator  MORGAN. — I  should  like  to  enquire  what  is  the  date  of  Mr. 
Elliott's  report. 

Sir  CHARLES  RUSSELL. — It  is  somewhere  between  April  of  1890,  and 
December  of  1890 — between  those  dates. 

Senator  MORGAN. — October,  1890. 

Sir  CHARLES  RUSSELL.— I  believe  the  17th  of  November,  1890,  and, 
therefore,  I  think  we  may  well  be  excused  for  urging  the  desirability  of 
this  report  being  forthcoming,  when  it  was  a  report  directed  to  the  sub- 
ject matter  of  this  controversy;  and  when  the  enquiry  preparatory  to 
that  report  was  entrusted  to  a  person  as  tp  whom  the  highest  character 
was  given  by  those  charged  with  most  responsible  positions  as  repre- 
senting the  executive  government  of  the  United  States. 

I  do  not  think  Sir,  that  there  is  anything  further  that  I  have  to  trouble 
the  Tribunal  with.  I  have  already,  in  my  original  statement,  put  before 
the  Tribunal  my  construction  of  the  two  clauses  of  Article  IV,  which  are 
in  question;  and  I  do  not  desire  to  repeat  myself.  As  I  have  said,  I 
should  not  have  been  led  into  these  collateral  observations  had  it  not 
xbeen  that  I  have  been  tempted,  I  am  afraid,  to  do  so,  by  the  observations 
which  have  been  made  by  my  learned  friends.  I  am  content  to  rest  the 


ARGUMENTS    ON   PRELIMINARY    MOTIONS.  23 


matter  where  my  friend  Mr.  Phelps  left  it  very  early  in  the  course  of  his 
argument,  namely,  that  the  document  shall  be  forthcoming,  that  the 
Tribunal  shall  for  itself  judge  of  its  character;  but  I  wish  again  emphat- 
ically to  say  that  this  is  not  an  attempt  to  introduce  evidence  not  already 
in  the  Case.  The  report  is  in  evidence :  imperfectly  referred  to,  I  admit, 
because  we  had  not  the  original  document;  and  this  application,  to  put 
it  plainly  and  shortly,  is  simply  that  there  shall  be  in  its  best  and  most 
authentic  form  before  this  Tribunal  that  report  which  is  already,  but,  I 
admit,  imperfectly,  adduced  as  evidence  in  the  case. 

Mr.  PHELPS. — In  compliance  with  the  request  of  the  President,  I  have 
reduced  into  writing  the  reply  of  the  United  States  to  this  Motion,  a 
copy  of  which  will  be  furnished  to  the  Secretary  before  the  adjournment 
of  the  Court.  With  the  permission  of  the  Tribunal,  I  will  read  it. — 
"The  United  States  Government  denies  that  Her  Majesty's  Government 
is  entitled,  under  the  provisions  of  the  Treaty,  to  any  order  by  the  Tri- 
bunal for  the  production  of  the  document  specified  in  the  motion,  as  a 
matter  of  right.  The  United  States  Government,  however,  is  willing 
to  waive  (so  far  as  it  is  concerned)  its  right  of  objection,  and  to  furnish 
to  the  Agent  of  Her  Majesty's  Government  a  copy  of  the  document 
referred  to,  for  such  use  as  evidence  as  the  Tribunal  may  deem  proper 
to  allow.  Not  conceding,  however,  in  so  doing,  that  either  party  at  this 
or  any  subsequent  stage  of  the  proceedings  has  a  right  to  introduce  any 
further  evidence  whatever,  upon  any  subject  whatever,  connected  with 
the  controversy.  And  further  stipulating  that  if  the  document  referred 
to  in  this  motion  shall  be  used  in  evidence  at  all,  it  shall  be  open  to  the 
use  of  both  parties  equally  in  all  its  points.'7 

Sir  CHARLES  RUSSELL. — Oh !  clearly,  that  follows. 

The  Tribunal  then  adjourned  for  a  short  time. 

Sir  CHARLES  RUSSELL. — Perhaps,  as  the  Counsel  for  the  United 
States  have  read  their  answer  to  the  motion,  I  oug-ht  to  read  to  the 
Tribunal  the  form  of  the  order  which  I  propose  the  Tribunal  shall  make. 

The  PRESIDENT. — Will  you  be  kind  enough  to  read  it? 

Sir  CHARLES  RUSSELL. — Yes,  Sir.  "That  the  Agent  of  the  United 
States  be  called  upon  by  the  Tribunal  to  produce  the  original,  or  a  cer- 
tified copy,  of  the  Report  made  by  Henry  W.  Elliott  on  the  subject  of 
fur-seals,  pursuant  to  Act  of  Congress  1890". 

Mr.  Justice  HARLAN. — You  had  better  give  the  date  of  the  report,  if 
you  can,  in  that  motion. 

Sir  RICHARD  WEBSTER.— The  17th  of  November  1890. 

Sir  CHARLES  RUSSELL. — We  are  not  sure  that  is  the  date,  however. 

Lord  HANNEN. — Sir  Charles,  is  that  the  foim  of  the  order  which  you 
asked  for  ? 

Sir  CHARLES  RUSSELL. — That  is  the  form  of  order  which  I  at  present 
ask  for. 

Lord  HANNEN. — Precisely;  I  thought  so. 

Mr.  PHELPS.— We  did  not  understand,  Mr.  President,  that  this 
motion  would  be  the  subject  of  any  order  by  the  Tribunal  upon  the 
party  to  produce  this  document.  We  understood  that  we  produced  it 
by  consent  and  furnished  it  to  the  Agent  of  Her  Britannic  Majesty's 
Government,  and  that  the  Tribunal  would  make  such  order  in  respect 
to  its  reception  as  it  might  deem  proper.  To  produce  this  under  an 
order  of  the  Tribunal  would  carry  the  idea  that  they  were  entitled  to 
an  order  for  the  production  of  the  document,  which  we  do  not  concede, 
by  any  means. 

Sir  CHARLES  RUSSELL. — The  matter  stands  in  this  way,  if  I  may  say 
so :  We  respectfully  call  for  the  order.  My  learned  friend  answers  that 
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by  saying:  "  We  say  the  Tribunal  has  no  authority  to  make  the*  order, 
but  we  waive  any  objection  of  that  kind  and  produce  it."  We  are 
merely  fighting  about  words,  I  think,  and  not  about  substance. 

Tin'  PRESIDENT. — Practically  both  parties  are  agreed;  and  the  Tri- 
bunal in  consequence,  directs  that  the  document  be  regarded  aw  before 
the  Tribunal,  to  be  made  such  use  of  as  the  Tribunal  shall  see  fit. 

Mr.  PHELPS.— Yes. 

Mr.  FOSTER. — Mr.  President  and  Gentlemen  of  the  Tribunal,  I  desire 
to  submit  the  following  motions,  which  I  understand,  by  consent  of 
counsel,  are  to  be  considered  together.  I  will  read  them  first  for  the 
information  of  the  Tribunal  and  of  Counsel: 

The  Agent  of  the  United  States  desires  to  bring  to  the  attention  of  the  Tribunal  of 
Arbitration. 

Sir  CHARLES  KTJSSELL. — I  beg  pardon,  a  moment;  but  I  would 
respectfully  suggest  as  a  matter  of  the  order  of  procedure. — I  am  sure 
that  Mr.  Foster  will  not  understand  that  I  make  any  personal  objec- 
tion— that  this  matter  is  in  the  hands  of  Counsel  and  it  is  Counsel  who 
make  motions.  My  learned  friends,  Mr.  Phelps  and  Mr.  Carter,  are,  I 
submit,  the  persons  to  bring  this  matter  under  the  notice  of  the  Tri- 
bunal. 

The  PRESIDENT. — We  believe  that  is  a  matter  to  be  decided  between 
the  Agents  themselves,  and  their  Counsel.  Have  not  the  Agents 
agreed  upon  the  mode  of  proceeding  before  the  Tribunal?  You  know 
you  both  represent  your  Governments. 

Mr.  TUPPER. — There  has  been,  so  far  as  I  am  concerned,  Mr.  Presi- 
dent, no  understanding  or  agreement  on  that  point;  but  I  took  it  for 
granted  that  as  I  appear  here  to  obey  the  orders  of  the  Tribunal  and 
represent  Her  Britannic  Majesty  as  Agent,  and  appear  with  Counsel, 
that  the  argument  of  all  questions  coining  to  the  attention  of  the  Tri- 
bunal should  be  in  the  hands  of  Counsel;  and  with  that  I  was  person- 
ally most  content.  I  supposed,  of  course,  that  the  Agent  of  the  other 
side  occupied  a  similar  position. 

The  PRESIDENT. — You  know  the  official  representatives  of  both  Gov- 
ernments are  their  Agents;  the  Tribunal  knows  no  other  official  repre- 
sentatives but  the  Agents.  The  Counsel  act  as  Counsel  of  the  Govern- 
ment with  the  Agents.  But  you  must  agree  between  yourselves  how  you 
wish  to  proceed. 

Mr.  PHELPS. — General  Foster  was  only  about  to  read  the  motions. 
He  was  not  intending  to  address  the  Tribunal  in  support  of  them. 

Mr.  FOSTER. — Mr.  President,  before  you  announce  your  decision  I 
desire  to  make  a  statement.  I  fully  concur  with  the  President  of  the 
Tribunal  as  to  my  duties.  I  appear  here  to  present  a  motion  on  behalf 
of  the  Government  of  the  United  States.  When  I  have  presented  that 
motion,  it  will  be  the  pleasure  of  the  counsel  of  the  United  States  to 
argue  that  motion.  In  the  proper  discharge  of  my  duty,  I  rise  for  the 
purpose  of  reading  and  laying  before  this  Tribunal  a  motion. 

The  PRESIDENT. — I  must  ask  you  whether  you  protest  against  that 
mode  of  proceeding?  (Addressing  British  Counsel). 

Sir  CHARLES  EUSSELL. — No,  sir;  I  do  not  wish  to  do  that  at  all.  I 
merely  interposed  because  I  thought  Mr.  Foster  was  under  the  impres- 
sion that  he  thought  it  was  necessary  he  should  introduce  it  in  this  way, 
and  we  did  not  conceive  it  to  be  so.  The  matter  is  in  the  hands  of 
Counsel  who  are  by  the  fifth  article  orally  to  conduct  the  argument. 
This  is  really  part  of  the  argument  in  support  of  a  particular  motion. 
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The  PRESIDENT. — We  will  not  recognize  the  Agents  as  arguing  the 
matter.  We  recognize  them  as  representing  the  Government.  Coun- 
sel will  argue  the  matter  and  we  will  dispose  of  it. 

Sir  CHARLES  RUSSELL. — We  have  no  objection  to  that. 

Mr.  FOSTER. — I  proceed: 

The  Agent  of  the  United  States  desires  to  bring  to  the  attention  of  the  Tribunal 
of  Arbitration  the  fact  that  he  has  been  informed  by  the  Agent  of  Her  Britannic 
Majesty,  in  a  note  dated  March  25th  ultimo,  that  he  has  sent  to  each  of  the  members 
of  the  Tribunal  copies  in  duplicate  of  the  Supplementary  Report  of  the  British  Com- 
missioners appointed  to  inquire  into  seal  life  in  Behring  Sea. 

The  Agent  of  the  United  States,  in  view  of  this  information,  moves  this  Honor- 
able Tribunal  that  the  document  referred  to  be  dismissed  from  consideration,  and  be 
returned  to  Her  Majesty's  Agent  on  the  ground  that  it  is  submitted  at  a  time  and  in 
a  manner  not  allowed  by  the  Treaty. 

I  follow  that  with  a  second  motion  for  the  information  of  the  Tribunal : 

The  Agent  of  the  United  States  moves  this  Honorable  Tribunal  to  dismiss  from  the 
Arbitration  so  much  of  the  demand  of  the  Government  of  Great  Britain  as  relates  to 
the  sum  stated  upon  page  315  of  the  Counter  Case  of  said  Government  to  have  been 
incurred  on  account  of  expenses  in  connection  with  proceedings  before  the  Supreme 
Court  of  the  United  States; 

And,  also,  to  dismiss  from  the  Arbitration  the  claim  and  request  of  the  same  Gov- 
ernment, mentioned  on  said  page  315,  that  the  Arbitrators  find  what  catch  or  catches 
might  have  been  taken  by  pelagic  sealers  in  Behring  Sea  without  undue  diminution 
of  the  seal  herd  during  the  pendency  of  this  Arbitration; 

And,  further,  to  dismiss  from  the  Arbitration  the  claim  of  the  same  Government, 
mentioned  on  the  said  page  315,  to  show  payments  by  it  to  the  Canadian  owners  of 
sealing  vessels; 

And  that  all  proofs  or  evidence  relating  to  the  foregoing  claims  or  matters,  or  either 
of  them,  be  stricken  from  the  British  CounterCase,  and  in  particular  those  found  on 
pages  215  to  229  inclusive,  of  Volume  II  of  the  Appendix  to  said  Counter  Case. 

The  ground  of  the  foregoing  motion  or  motions  is  that  the  claims  and  matters  afore- 
said are,  and  each  of  them  is,  presented  for  the  first  time  in  the  Counter  Case  of  the 
Government  of  Great  Britain,  and  that  they  are  not,  nor  is  either  of  them,  pertinent 
or  relevant  by  way  of  reply  to  the  Case  of  the  United  States,  or  to  anything  con- 
tained therein,  except  so  far  as  the  same  may  tend  to  support  claims  for  damages  dis- 
tinctly made  in  the  original  Case  of  the  Government  of  Great  Britain,  and  that  so  far 
as  they  come  under  that  head  the  matters  are  irregular  as  being  cumulative  only. 

I  have  copies  of  these  motions  sufficient  to  supply  the  Arbitrators  and 
Counsel  of  the  British  Government.  I  will  place  them  in  the  hands  of 
the  Secretary. 

The  PRESIDENT. — The  Tribunal  will  be  ready  to  hear  the  first  motion 
of  the  United  States  immediately  argued;  but  the  Tribunal  must  reserve 
for  a  later  stage  of  the  proceedings  the  argument  upon  the  second 
motion,  which  we  do  not  consider  as  relevant  in  the  present  stage  of 
our  proceedings.  If  the  Counsel  of  the  United  States  wish  to  speak 
upon  the  first  motion,  we  will  ask  you  to  restrict  your  argument  to  this 
first  motion.  I  mean  the  motion  which  relates  to  the  Supplementary 
Report  presented  by  the  British  Government. 

Mr.  PHELPS. — The  reading,  Sir,  of  the  motion  to  which  the  President 
has  just  alluded,  and  to  which,  of  course,  with  great  deference  to  the 
intimation  of  the  Tribunal,  I  shall  at  this  time  confine  myself,  has  dis- 
closed to  the  Tribunal  that  it  is  in  itself  a  motion  of  very  considerable 
importance,  and  that  it  is  of  still  greater  importance  in  the  effect  of  the 
questions  to  which  it  gives  rise  upon  other  evidence  and  other  parts  of 
the  Case  that  will  be  found  to  be  extremely  material. 

Since  the  last  meeting  of  the  Tribunal,  when  the  written  arguments 
were  submitted,  and  when  the  case,  so  far  as  the  hearing  of  it  is  con- 
cerned, would  have  been  at  an  end,  if  the  counsel  on  either  side  had  not 
desired  an  oral  argument,  or  if  the  Tribunal  had  not  directed  it,  because, 
as  the  Tribunal  has  perceived,  the  oral  argument  is  not  required  by  the 
Treaty ;  it  is  a  privilege  accorded  to  the  counsel  on  either  side;  it  is  a 
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right  reserved  to  the  Tribunal  to  direct  it,  if  in  their  judgment  it  slum 
become  material.  Since  then,  the  Case,  so  far  as  the  requirements 
the  Treaty  are  concerned,  was  completed,  and  would  have  been  finally 
submitted,  the  Agent  of  Her  Britannic  Majesty's  (iovernment  has  laid 
before  the  Arbitrators,  and  furnished  to  us,  a  printed  copy  of  a  new 
document,  which  we  have  not  examined,  purporting  to  be  a  supple- 
mental report  of  the  Commissioners  appointed  on  the  part  of  Great 
Britain  under  the  provisions  of  this  Treaty.  I  cannot  doubt  that  this 
step  was  taken  under  the  advice  of  my  friends  upon  the  other  side,  in 
the  belief  that  it  was  in  the  exercise  of  a  right.  The  existence  of  such 
a  right  is  the  serious  question  which  this  motion  presents. 

In  the  first  place.  I  desire  to  call  your  attention  to  the  provision  in 
the  Treaty  under  which  the  report  of  these  Commissioners  comes  at  any 
time  or  in  any  event  before  the  Tribunal.  It  is  to  be  found  in  Article 
IX.  I  may  usefully  read  the  whole  article : 

The  High  Contracting  Parties  have  agreed  to  appoint  two  Commissioners  on  the 
part  of  each  Government  to  make  the  joint  investigation  and  report  contemplated 
111  the  preceding  Article  VII,  and  to  include  the  terms  of  said  agreement  in  the 
present  Convention,  to  the  end  that  the  joint  and  several  reports  and  recommenda- 
tions of  said  Commissioners  may  be  in  due  form  submitted  to  the  Arbitrators,  should 
the  contingency  therefor  arise,  the  said  agreement,  is  accordingly  herein  included, 
as  follows: 

Each  Government  shall  appoint  two  Commissioners  to  investigate  conjointly  with 
the  Commissioners  of  the  other  Government  all  the  facts  having  relation  to  seal  life 
in  Behrings  Sea,  and  the  measures  necessary  for  its  proper  protection  and  preser- 
vation. 

The  four  Commissioners  shall,  so  far  as  they  may  be  able  to  agree,  make  a  joint 
report  to  each  of  the  two  Governments,  and  they  shall  also  report,  either  jointly  or 
severally,  to  each  Government  on  any  points  upon  which  they  may  be  unable  to 
agree. 

These  reports  shall  not  be  made  public  until  they  shall  be  submitted  to  the  Arbi- 
trators, or  xx  it  shall  appear  that  the  contingency  of  their  being  used  by  the  Arbi- 
trators cannot  arise. 

I  will  now  read  Section  7  of  the  Treaty  referred  to  in  Article  IX : 

If  the  determination  of  the  foregoing  questions 

the  five  questions  propounded  in  the  preceding  Article. — 

If  the  determination  of  the  foregoing  questions  as  to  the  exclusive  jurisdiction  of 
the  United  States  shall  leave  the  subject  in  such  position  that  the  concurrence  of 
Great  Britain  is  necessary  to  the  establish ment  of  Regulations  for  the  proper  pro- 
tection and  preservation  of  the  fur-seal  in,  or  habitually  resorting  to,  the  Behring's 
Sea,  the  Arbitrators  shall  then  determine  what  concurrent  Regulations  outside  the 
jurisdictional  limits  of  the  respective  Governments  are  necessary,  and  over  what 
waters  such  Regulations  should  extend;  and  to  aid  them  in  that  determination  the 
report  of  a  Joint  Commission  to  be  appointed  by  the  respective  Governments  shall 
be  laid  before  them,  with  such  other  evidence  as  either  Government  may  submit. 

It  will  be  perceived  that  the  Treaty  provides,  in  the  first  place,  for 
the  appointment  of  a  Joint  Commission,  in  the  hope — I  am  justified  in 
saying  certainly,  so  far  as  the  Government  of  the  United  States  is  con- 
cerned, and  I  doubt  not,  so  far  as  Her  Majesty's  Government  is 
concerned — in  the  hope  and  confident  belief  that  such  a  conclusion 
would  be  reached  by  that  Commission  as  should  obviate  the  necessity 
of  any  further  controversy,  negotiation  or  arbitration.  If  the  Commis- 
sioners had  been  fortunate  enough  to  agree,  such  would  unquestionably 
have  been  the  result;  but  it  is  provided — and  we  shall  have  occasion 
in  the  course  of  this  discussion  to  point  out  how  these  provisions  origi- 
nated in  the  negotiation, — I  am  dealing  with  them  now  only  as  they 
find  place  in  the  Treaty — it  was  provided  that  if  this  Commission  should 
fail  to  agree  upon  such  Eegulations  as  the  Government  should  be  will- 
ing to  adopt,  then  the  Arbitration  which  is  now  in  progress  became 
necessary,  which  otherwise  never  would  have  taken  place;  and  in  that 
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event,  one  of  the  questions  to  be  submitted  to  the  Tribunal,  in  the  con- 
tingency that  certain  questions,  certain  claims  of  right  on  the  part  of 
the  United  States  Government  should  not  be  supported,  was  what 
Kegulations  should  be  prescribed  by  this  Tribunal  for  the  concurrence 
of  the  two  Governments,  for  the  object  which  both  had  in  view  in  all 
these  negotiations,  in  all  these  proceedings,  from  beginning  to  end— 
the  protection  and  preservation  of  the  seal  race  in  the  Behring  Sea 
and  the  North  Pacific. 

Now,  the  reports  thus  provided  to  be  laid  before  the  Tribunal  if  that 
question  should  engage  their  attention,  are  made  evidence.  They  are 
made  evidence  irrespective  of  the  character  of  their  contents.  It  is? 
beyond  question  that  whatever  these  Commissioners  chose  to  embody 
in  the  report,  their  opinions,  their  information,  their  conjectures — all 
become  evidence  for  what  they  may  be  thought  to  be  worth  in  the 
estimation  of  the  Tribunal,  but  not  to  be  rejected.  It  is  not  open  to 
either  party  to  say  in  respect  to  the  contents  of  these  reports,  "  This 
passage  is  hearsay;  that  is  conjecture;  the  third  is  opinion;  the  fourth 
is  vague  and  general  information,  and  therefore  it  does  not  constitute 
legal  evidence,  and  must  be  discarded  in  the  consideration  of  the  case  n. 
We  cannot  say  that,  because  the  Treaty  which  provides  for  the  appoint- 
ment of  these  Commissioners,  which  provides  to  them  certain  oppor- 
tunities for  informing  themselves  makes  their  report  evidence;  not 
conclusive  evidence,  not  in  all  parts  of  it  equally  forcible  evidence,  but 
evidence  that  is  to  be  admitted. 

It  will  be  perceived,  therefore,  that  the  evidence  afforded  by  the 
reports  of  these  Commissioners  on  both  sides — and  these  observations 
apply  equally  to  both  sides — have  an  unusual  character;  that  is  to  say, 
much  of  their  contents,  which  if  it  were  undertaken  to  be  put  into  the 
Case  through  the  mouth  of  any  other  witness  might  be  properly  objected 
to  as  not  evidence,  is  made  evidence  here.  And  it  will  be  seen,  further- 
more, that  unquestionably  it  was  the  expectation  of  the  Treaty  that 
the  reports  of  the  Commissioners  on  both  sides  would  engage  the 
serious  consideration  of  the  Tribunal.  It  is  made  not  only  evidence  to 
a  larger  extent  than  other  evidence  could  be;  it  is  placed  upon  some- 
what a  higher  plane  than  any  other  evidence  would  be,  so  far  as  the 
authors  of  it  are  concerned. 

Now  these  Commissioners  failed  to  agree,  except  to  a  limited  extent, 
there  was  a  Joint  Report  to  a  small,  but  in  our  judgment,  to  a  very 
important,  extent,  which  was  laid  before  the  Governments,  and  has 
already  undoubtedly  attracted  the  attention  of  the  members  of  the 
Tribunal.  But  on  many  points  of  great  importance  they  failed  to 
agree;  and  the  consequence  was  that  under  the  provision  of  the 
Treaty,  separate  reports  were  made  by  the  British  Commissioners  to 
their  Government,  and  by  the  American  Commissioners  to  theirs;  and 
those  reports  have  found  their  way,  properly  enough,  into  the  Case,  and 
they  are  already  before  the  Tribunal  for  such  consideration  as  they  may 
be  thought  to  be  entitled  to. 

After  this  Case  is  closed,  after  all  the  successive  steps  which  the 
Treaty  provided  for  have  been  taken,  after  the  Case  and  the  Counter 
Case  and  the  written  argument  have  all  been  submitted;  after  the 
Case  has  come  to  an  end,  except  so  far  as  the  decision  and  award  of 
the  Tribunal  is  concerned,  unless  one  or  more  of  the  parties,  or  the 
Tribunal  itself  should  avail  of  the  right  under  the  Treaty  to  have  an 
oral  argument,  we  are  presented  with  a  printed  volume,  purporting  to 
be,  as  of  course  it  is,  a  supplemental  report  of  the  British  Commis- 
sioners. Now,  what  is  that?  As  I  have  said,  we  have  declined  to 
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examine  it  or  to  receive  it.  I  cannot  speak  of  its  contents,  tliorofore, 
particular.  It  is  ;i  body,  nmpiest  ional>l\ ,  of  facts,  statements,  all, 
lions  and  matter  which  ht comes  evidence;  which  the  Tribunal  must 
(real,  if  i  hey  receive-  it  at  all,  as  evidence;  which  may  be,  and  we  are 
bound  to  presume  if  our  learned  friends  care,  to  put  it  in  at  this  stage, 
is  very  important  evidence.  It  may  be,  for  all  we  know,  the  evidence 
that  ma\  determine  the  conflicting  points  in  this  case.  It  may  be  the 
evidence  that  shall  bring  you  to  a  conclusion  upon  this,  that  and  the 
other  important  question  in  dispute;  the  new  evidence  contained  in 
the  supplementary  report  may  settle  these  questions  and  bring  us  to  a 
decision  that,  without  it,  we  should  not  have. 

Now  then,  what  is  the  exact  proposal!  Without  yet  looking  into 
the  letter  or  the  spirit  of  this  Treaty,  what  is  the  exact  proposal  that 
is  involved  by  the  otter  of  this  evidence  at  this  time?  It  is  that  there 
shall  be  put  into  the  case,  not  only  subject  to  the  consideration  of  the 
Tribunal,  but  commended  by  the  terms  of  the  Treaty  to  the  especial 
consideration  of  the  Tribunal,  a  new  and  important  body  of  testimony, 
similar,  I  presume  we  have  a  right  to  suppose,  to  their  previous  report. 
Can  we  reply  to  it?  Can  we  contradict  it,  explain  it,  impeach  it, 
modify  it?  The  door  is  absolutely  closed.  It  is  not  in  the  power  of  the 
Tribunal  to  permit  any  such  reply.  It  is  not  in  our  power  to  make  it, 
if  the  Tribunal  should  undertake  to  give  us  the  opportunity. 

The  evidence  upon  this  subject  is  at  the  ends  of  the  earth.  It  is  in 
Alaska  and  British  Columbia  and  California  and  Asia.  It  is  all  over 
the  world.  It  is  utterly  impossible  for  us  to  attempt  at  this  day  to 
introduce  any  evidence  in  reply  to  this  document;  and  it  is  equally 
impossible  for  the  Tribunal,  who  are  called  upon  by  the  Treaty,  if  pos- 
sible, to  determine  this  Case  within  three  months  from  the  time  of  its 
submission,  to  afford  us  the  opportunity. 

The  result  is  that  if  our  learned  friends  are  right  in  supposing  that 
they  are  entitled  to  put  in  this  evidence  at  this  time,  a  mass  of  evidence 
goes  into  the  Case  without  the  possibility  of  reply,  presumably  of  the 
highest  importance.  Now,  I  shall  be  glad  to  know  if  in  the  proceedings 
of  any  tribunal  that  ever  sat  judicially  for  any  purpose,  since  the  princi- 
ples of  justice  came  to  be  known,  any  such  proceeding  was  permitted, 
as  that  a  party  shall  have  his  cause  decided  upon  the  determination  of 
a  question  of  fact,  based  upon  evidence  that  he  never  saw  and  never 
had  an  opportunity  to  reply  to?  Is  it  possible  to  carry  this  question, 
another  step  unless  it  is  found  that  the  Government  of  the  United  States 
has  been  foolish  enough  to  have  brought  itself  by  a  distinct  agreement 
into  such  an  extraordinary  position  as  that?  An  arbitration  to  settle 
facts  that  are  in  grave  dispute,  and  must  be  determined  upon  evidence. 
On  what  evidence  ?  Evidence  ex  parte,  evidence  that  the  party  against 
whom  it  was  produced  was  never  confronted  with  and  never  had  an 
opportunity  to  answer,  evidence  that,  so  far  as  the  Tribunal  knows, 
may  be  true  or  may  be  subject  to  complete  contradiction. 

Now,  let  us  look  at  the  provisions  of  this  Treaty  and  see  upon  what 
ground  it  has  been  claimed  by  the  learned  Counsel  or  may  possibly  be 
claimed  by  any  Counsel,  that  this  state  of  things  shall  be  brought  to 
pass.  It  will  be  seen  in  the  first  place,  that  so  far  from  this  Treaty  in 
any  of  its  parts,  or  in  any  of  the  spirit  that  is  to  be  derived  from  any  of 
its  parts,  contemplating  such  a  result,  or  leaving  it  open  to  infer- 
ence that  there  may  be  such  a  result,  it  is  sedulously  excluded.  It  is 
provided  in  the  3rd  Article.  "  The  printed  Case  of  each  of  the  two  par- 
ties, accompanied  by  the  documents,  the  official  correspondence,  and 
other  evidence  on.  which  each  relies,  shall  be  delivered  in  duplicate  to 
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each  of  the  Arbitrators  and  to  the  Agent  of  the  other  party  as  soon  as 
may  be  after  the  appointment  of  the  members  of  the  Tribunal,  but  within 
a  period  not  exceeding  four  months  from  the  date  of  the  exchange  of  the 
ratifications  of  this  Treaty  ".  That  is  the  first  step,  that  as  soon  as  pos- 
sible, and  not  later  than  four  months  from  the  ratification  of  the  Treaty, 
the  Case,  the  documents,  the  allegations,  the  proofs  which  each  party 
relies  upon  shall  be  not  merely  laid  before  the  Arbitrators  but  shall  be 
furnished  to  the  other  party. 

Senator  MORGAN. — " Printed". 

Mr.  PHELPS. — Printed,  and  laid  before  the  other  party.  For  what 
purpose?  To  give  the  other  party  that  opportunity  of  reply  without 
which  no  administration  of  justice  can  take  place,  or  ever  undertook  to 
take  place.  That  is  what  it  is  for.  The  next,  Article  4,  provides  that 
"  Within  three  months  after  the  delivery  on  both  sides  of  the  printed 
Case,  either  party  may,  in  like  manner,  deliver  in  duplicate  to  each  of 
the  said  Arbitrators,  and  to  the  Agent  of  the  other  party,  a  Counter 
Case,  and  additional  documents,  correspondence,  and  evidence,  in  reply 
to  the  Case,  documents,  correspondence,  and  evidence  so  presented  by 
the  other  party  ".  There  is  the  opportunity  on  each  side  for  a  complete 
reply  to  the  evidence  contained  in  the  printed  Case  previously  delivered. 
Then  it  is  provided  in  the  next  clause, — I  need  not  read  it  in  extenso — 
that  if  either  party  finds  that  time  too  short  to  complete  his  reply,  he 
may  give  notice  within  a  certain  time,  and  an  additional  period  of  sixty 
days  beyond  the  three  mouths  is  allowed  him.  So  sedulous  is  the 
Treaty  in  respect  to  giving  this  complete  opportunity  of  reply,  that,  in 
addition  to  the  three  months  allowed  primarily,  it  is  at  the  option  of 
either  party  to  require  two  months  longer. 

Then  follows  the  provision  that  was  under  discussion  this  morning, 
by  which  it  was  carefully  provided  that,  if  any  documents  were  alluded 
to  or  specified  on  either  side  in  support  of  their  case,  on  demand  of  the 
other  side  they  should  be  forthcoming,  and  that  if  any  document  was 
put  in  evidence,  the  other  side  might  demand  a  sight  of  the  original  or 
a  certified  copy  if  he  questioned  its  authenticity.  And  I  am  reminded 
that  in  pursuance  of  this  provision,  Her  Majesty's  Government  did  ask 
for  the  extension  of  sixty  days  for  the  completion  of  their  Counter  Case 
which  was,  of  course,  accorded.  It  was  a  matter  of  right.  Then  Arti- 
cle 5:  "It  shall  be  the  duty  of  the  Agent  of  each  party,  within  one 
month  after  the  expiration  of  the  time  limited  for  delivery  of  the  Counter 
Case  on  both  sides,  to  deliver  in  duplicate  to  each  of  the  said  Arbitra- 
tors and  to  the  Agent  of  the  other  party  a  printed  argument  shewing 
the  points  and  referring  to  the  evidence  upon  which  his  Government 
relies.  Either  party  may  also  support  the  same  before  the  Arbitrators 
by  oral  argument  of  Counsel,*  and  the  Arbitrators  may,  if  they  desire 
further  elucidation  with  regard  to  any  point,  require  a  written  or 
printed  statement  or  argument,  or  oral  argument  by  Counsel,  upon  it.w 
Those  are  the  successive  steps  by  which  the  case  is  to  be  brought 
before  the  Tribunal ;  first  by  the  Case,  second,  by  the  Counter  case  or 
reply,  third,  by  the  written  argument,  fourth,  if  it  is  desired  by  the 
parties  or  the  Tribunal,  by  the  oral  argument. 

Now  let  me  remark  again,  as  I  had  occasion  to  remark  this  morning, 
there  is  no  line  in  this  Treaty  which  professes  to  confer  upon  the  Tri- 
bunal any  authority  over  this  system  of  procedure  except  to  enforce  it 
as  it  reads.  It  is  not  allowed  to  the  Tribunal  to  say  that,  though  the 
Case  is  required  to  be  tiled  within  four  mouths,  it  may  be  filed  within 
six.  It  is  not  allowed  to  the  Tribunal  to  say  that  the  Counter  Case,  if 
not  filed  within  five  months,  may  be  filed  in  seven,  or  that  the  written 
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argument  provided  for  may  be  furnished  two  or  three  months  after 
Case.  All  that  discretion,  as  everybody  knows,  does  attend  the  juris- 
diction of  any  established  judicial  Tribunal  having  general  judicial 
powers.  But  in  this  case  these  two  countries  having  constituted  a 
special  Tribunal  for  the  decision  of  this  special  Case  alone,  have  thought 
proper  to  not  merely  constitute  the  Tribunal,  but  to  define  and  limit 
and  prescribe  with  the  utmost  particularity  all  the  steps  of  its  procedure. 

Then,  recurring  to  Article  7,  it  has  been  said  on  the  part  of  Her 
Majesty's  Government,  because  as  we  shall  see,  this  subject  has  been 
the  occasion  of  correspondence,  it  has  been  assumed  that  the  question 
of  regulations  submitted  to  the  Tribunal  was  not  to  be  taken  up  or 
entered  upon  until  the  hearing  upon  the  previous  questions  in  the  ( '; 
had  been  completed  and  the  decision  of  the  Arbitrators  announced 
that  is  to  say,  that  the  Treaty  provides  for  special  separate  arbitration; 
by  the  same  Tribunal.  That  the  Case  is  to  be  completed,  argued  a  IK 
submitted  upon  the  five  previous  questions,  that  a  decision  is  to  b< 
reached  and  an  award  is  to  be  made,  and  then  if  that  award  should 
one  way,  that  a  new  hearing  upon  new  evidence,  upon  new  argument 
was  to  take  place  on  question  six.  Well,  passing  for  this  moment,  the 
question  whether  there  should  be  a  separate  hearing,  which  we  alto- 
gether deny  as  a  construction  of  the  Treaty,  the  enquiry  is,  upon  what 
evidence  are  you  to  enter  upon  the  question  of  the  Regulations,  if  you 
ever  do  enter  upon  it — not  at  what  time,  not  upon  what  oral  argument, 
but  upon  what  evidence  are  you  to  enter  upon  a  question  which  depends 
exclusively  upon  e\ddence  and  proof"? 

Other  questions  in  this  case  involve  important  considerations  of  law, 
and  some  of  them  possibly  are  purely  questions  of  law.  The  question 
of  Regulations,  if  the  Tribunal  should  ever  reach  the  determination  of 
it,  is  purely  a  question  of  evidence  submitted  to  a  Tribunal  who  are  not 
chosen  for  their  familiarity  with  the  facts  upon  which  it  depends,  who 
from  the  very  nature  of  their  high  position  and  employment  must  be 
absolutely  ignorant  on  the  whole  subject  till  they  are  enlightened  by 
evidence.  What  Member  of  the  Tribunal,  what  gentleman  who  could 
even  have  been  thought  of  as  a  proper  Member  of  it  is  expected  to 
understand  the  business  of  seal  life  and  seal  killing  and  seal  breeding, 
and  all  its  incidents  that  now  encumber  this  case  to  such  an  extent  that 
one  can  never  be  sure  that  he  has  mastered  it? 

"The  Arbitrators  shall  then  determine  what  concurrent  Regulations 
outside  the  jurisdictional  limits  of  the  respective  Governments  are  nec- 
essary, and  over  what  waters  such  Regulations  should  extend,  and  to  aid 
them  in  that  determination  the  report  of  a  Joint  Commission  to  be 
appointed  by  the  respective  Governments  shall  be  laid  before  them,  with 
such  other  evidence  as  either  Government  may  submit."  What  other 
evidence?  How  taken?  When?  How  replied  to ?  How  brought  before 
the  Tribunal?  The  Treaty  is  absolutely  silent,  unless  it  is  the  evidence 
which  in  the  Articles  I  have  already  read  is  provided  for,  to  be  set  forth 
in  the  Case  and  the  Counter  case,  and  to  be  dealt  with  in  the  Argument. 
While  the  Tribunal  is  invested  with  no  power  to  take  testimony,  or  to 
order  the  taking  of  testimony,  or  to  fix  a  limit  of  time  within  which  it 
should  be  taken,  or  the  manner  in  which  it  should  be  made  known  to 
the  other  side — while  there  is  absolutely  no  suggestion  of  sut'h  a  provi- 
sion, nor  the  conferring  of  any  general  jurisdiction  that  would  include 
it,  still  it  is  spoken  of  as  "  such  other  evidence ''.  Why  it  is  the  irre- 
sistible conclusion  from  the  reading  of  this  Treaty,  taking  it  upon  those 
common  rules  of  construction  that  regard  in  the  first  place  the  object  in 
view,  and  secondly,  the  context  of  the  whole  instrument  and  not  detached 
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words  which  standing  by  themselves  may  be  consistent  or  inconsistent 
with  one  construction  or  the  other.  If  the  words  are  not  decisive  in 
their  meaning,  if  they  are  not  conclusive,  if  they  are  open  to  interpre- 
tation the  resort  is  to  the  context  of  the  Treaty,  and  the  object  and 
situation  of  the  parties,  as  throwing  the  best  light  upon  the  meaning  of 
the  terms. 

Therefore  passing  altogether  the  question  of  when  the  Tribunal  is  to 
hear  argument  upon  this  question,  what  evidence  are  they  to  consider 
when  they  do  undertake  to  determine  it.  That  is  made  perfectly  clear 
when  we  find  that  no  evidence  can  come  before  it  in  any  way  that  the 
Treaty  provides  or  in  any  way  that  the  Treaty  authorises  the  Tribunal 
to  provide,  except  in  the  Case  and  the  Counter  Case.  That  is  so  care- 
fully, so  sedulously  provided,  in  order  to  secure  to  both  parties  the  right 
of  putting  in  all  their  evidence  and  the  right  of  replying  to  all  the  evi- 
dence that  is  introduced  on  the  other  side.  It  is  said  however,  that 
under  the  peculiar  wording  of  article  nine  there  is  further  encourage- 
ment to  be  found  for  the  suggestion  that  other  evidence  may  be  sub- 
mitted, at  least  so  far  as  the  reports  of  the  Commissioners  are  concerned. 
These  reports,  says  the  Treaty,  shall  not  be  submitted  to  the  Arbitra- 
tors if  it  shall  be  found  that  the  contingency  of  their  being  used  by  the 
Arbitrators  cannot  arise.  It  is  said  that  this  contingency  is  the  con- 
tingency of  the  decision;  that  it  is  the  contingency  whether  the  Arbi- 
trators shall  decide  in  favor  of  or  against  the  claims  of  right  which  the 
United  States  Government  have  set  up.  We  regard  that  construction 
as  altogether  erroneous.  It  is  the  contin  gency  of  the  Arbitration  i  tself — 
the  contingency  of  there  being  any  Arbitration,  not  the  contingency  of 
the  decision  on  the  previous  question  that  the  Arbitration  shall  reach, 
if  it  takes  place. 

Before,  however,  I  proceed  with  what  I  had  begun  to  say  on  the  sub- 
ject of  the  term  u  contingency  "  in  the  ninth  article,  I  should  have  drawn 
the  attention  of  the  Tribunal  to  the  history  of  the  language  of  article 
seven,  which  I  have  been  previously  considering.  With  your  permis- 
sion, I  will  recur  to  that  subject  for  a  moment,  long  enough  to  point  out 
how  this  language  came  to  be  employed.  The  Treaty,  as  I  need  not  say 
to  any  judicial  eye  that  has  perused  it,  is  a  piece  of  patchwork.  It  has 
been  reached  in  the  process  of  a  long  negotiation,  here  a  little,  and  there 
a  little — now  a  provision  then  a  provision,  and  most  unfortunately  it  was 
not  submitted,  after  all  these  pieces  of  patchwork  were  brought  together, 
to  the  revision  of  such  a  legal  mind  as  would  have  tried  to  make  its  lan- 
guage consistent  with  its  spirit.  It  is  idle  to  deny  that  the  document 
is  full  of  expressions,  each  of  which  taken  by  itself  would  be  found  to  be 
altogether  inconsistent  with  something  else. 

We  are  required  for  instance  to  furnish  a  written  Argument  within 
thirty  days  after  the  Counter  Case  is  filed;  but  the  Treaty  requires  that 
in  twenty  days  the  Arbitrators  shall  assemble  and  "immediately"  enter 
on  the  decision  of  the  Case.  The  written  argument  then  comes  in  ten 
days  after  the  Tribunal  have  decided  the  case.  That  is  only  an  illus- 
tration. 

Mr.  Justice  HARLAN. — It  is  not  "  decide",  but,  "  proceed  to  examine". 

Lord  HANNEN. — And  "consider  it."  No  one  could  have  been  so  san- 
guine to  imagine  it  could  be  decided  immediately. 

Mr.  PHELPS. — It  is  to  be  presumed  that  a  Tribunal  of  such  distin- 
guished members  as  this  would  not  have  considered  this  case  for  ten 
days  without  forming  some  opinion  upon  it. 

Senator  MORGAN. — We  might  have  spent  that  much  time  in  the  ques- 
tion of  what  our  powers  are,  might  we  not! 
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Mr.  PHELPS. — Well,  Sir,  that  is  not  for  me  to  say,  but  no  doubt  some 
time  may  be  usefully  spent  on  that  point.  What  I  was  about  to  remark 
in  regard  to  Section  7  is  this — that  it  was  originally  proposed  by  the 
United  States  in  very  different  language.  In  the  first  volume  of  the 
Appendix  to  the  United  States  Case,  at  page  286,  the  Tribunal  will  find 
the  first  draft  of  article  6,  which  is  very  different  from  the  language  that 
appears  in  the  Treaty.  I  need  not  stop  to  read  it.  It  is  enough  to 
remark,  as  it  is  in  print  before  you,  that  it  is  a  totally  different  Article 
from  the  one  that  is  now  in  the  Treaty.  It  was  objected  to  by  Gn*at 
Britain,  ant}  upon  what  ground?  Solely  upon  the  ground  that  Ller 
Majesty's  Government  was  sedulously  anxious  (you  will  find  that  in 
the  letter  of  Lord  Salisbury  to  Sir  Julian  Pauncefote  of  February  the 
21st,  1891,  which  is  in  the  same  volume  at  page  294)  in  framing  this 
Treaty,  to  separate  the  question  of  Regulations  from  the  claim  of  right. 

The  position  of  Her  Majesty's  Government  was,  that  to  regulations — 
which  are  not  a  matter  of  right — but  are  for  the  discretion  of  the  Tribu- 
nal— the  concurrence  of  Great  Britain  is  necessary,  and  though  the 
Tribunal  has  power  to  prescribe  that  the  concurrence  shall  take  place, 
yet  at  this  hearing  the  question  of  right  on  the  part  of  the  Government 
to  make  its  own  Regulations,  and  the  regulations  to  be  prescribed  by 
arbitration,  if  it  has  no  such  right,  should  not  be  considered  together. 
It  was  in  reply  to  that,  as  the  correspondence  shows,  if  you  will  turn  to 
that,  the  letter  at  page  310  of  the  same  volume  from  Mr.  Wharton  to  Sir 
Julian  Pauncefote  of  the  25th  of  June,  1891,  was  written.  He  quotes 
Lord  Salisbury's  objection  to  the  letter  to  which  I  have  previously 
referred  in  these  words:  "In  the  note  of  Lord  Salisbury  of  the  21st  of 
February  last," — the  letter  I  last  referred  to,  "he  states  his  objection 
to  the  sixth  proposition,  as  presented  in  the  letter  of  Mr.  Blame  of 
December  17th,  1890,  in  the  following  words. 

"  The  sixth  question,  which  deals  with  the  issues  that  will  arise  in  case 
the  controversy  should  be  decided  in  favour  of  Great  Britain,  would,  per- 
haps, more  fitly  form  the  substance  of  a  separate  reference".  That  letter 
I  may  observe,  was  the  first  and  last  allusion  in  all  this  protracted  cor- 
respondence to  the  idea  of  making  the  question  of  Regulations  a  sepa- 
rate reference.  "  Her  Majesty's  Government  have  no  objection  to  refer- 
ring the  general  question",  he  proceeds  to  say — "to  referring  the  general 
question  of  a  closed  time  to  arbitration,  or  to  ascertain  by  that  means 
how  far  the  enactment  of  such  a  provision  is  necessary  for  the  preser- 
vation of  the  seal  species ;  but  such  reference  ought  not  to  contain  words 
appearing  to  attribute  special  and  abnormal  rights  in  the  matter  to  the 
United  States".  And  the  previous  draft  that  I  have  referred  you  to  on 
page  286  was  open  to  that  objection.  It  was  so  drawn  that  it  appeared 
to  confer  upon  the  Tribunal  the  power  to  prescribe  Kegulations  which 
presupposed  rights  of  jurisdiction  on  the  part  of  the  United  States. 
So  that  if  Regulations  had  been  so  prescribed  by  the  Arbitration,  it 
might  not  have  been  clear  whether  they  proceeded  on  the  ground  that 
they  were  Kegulations  which  the  United  States  had  a  right  themselves 
to  prescribe  in  the  exercise  of  an  existing  jurisdiction,  or  whether  in  the 
absence  of  any  such  jurisdiction  they  were  regulations  such  as  the  Tri- 
bunal thought,  by  the  concurrence  of  the  Nations,  ought  to  be  adopted. 

Senator  MORGAN. — Do  you  mean  jurisdiction  within  Behring  Seat 

Mr.  PHELPS. — I  do  not  remember  at  this  moment  the  application  of 
the  language  to  that  suggestion,  whether  it  was  to  Behring  Sea  alone, 
or  to  the  North  Pacific,  but  we  shall  claim,  when  we  come  to  the  discus- 
sion of  that  subject,  that  the  Arbitration  refers  to  all  the  waters  which 
the  seals  frequenting  Behring  Sea  habitually  resorted  to. 
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Senator  MORGAN. — That  was  introduced  into  the  negotiation  later. 

Mr.  PHELPS. — Yes.  Mr.  Wharton  on  the  part  of  the  United  States 
proceeds  as  follows: — "I  am  now  directed  by  the  President  to  submit 
the  following,  which  he  thinks  avoids  the  objection  urged  by  Lord  Salis- 
bury". Then  he  submits  the  draft  which  is  now  found  in  the  Treaty. 

Senator  MORGAN. — Would  you  allow  me  to  ask,  if  it  does  not  inter- 
rupt you,  what  was  the  date  of  the  submission  of  that  draft? 

Mr.  PHELPS.— That  letter  is  dated  the  25th  June,  1891.  The  letter 
of  Lord  Salisbury  stating  this  objection  is  dated  February  21st;  there 
was  intermediate  correspondence,  of  course,  but  the  decisive  reply 
which  met  the  point  of  the  letter  of  February  21st  did  not  come  till 
June  25th,  and  then  it  was  satisfactory  to  Her  Majesty's  Government, 
and  the  Article  was  put  into  the  Treaty  in  the  language  Mr.  Wharton 
proposed. 

Senator  MORGAN. — After  four  months'  consideration. 

Mr.  PHELPS. — Perhaps  it  was  rather  more,  but,  at  all  events,  four 
months'  consideration. 

This  review  of  the  language  of  that  Article  will  show  that  there  is  no 
particular  significance  to  be  attached  to  these  words  "  further  evidence"; 
that  they  are,  so  far  as  that  section  is  concerned,  what  might  almost  be 
called  accidental  words,  referring  to  a  subject  which  it  was  not  the  pur- 
pose of  that  section  to  deal  with — referring  to  another  section  in  the 
Treaty.  Therefore,  we  must  go  to  the  other  section  in  the  Treaty  to  find 
what  the  "further  evidence"  means,  and  then  we  are  brought  to  the 
conclusion  which  I  expressed  before,  that  it  can  have  no  meaning  except 
the  meaning  that  it  necessarily  implies — the  evidence  which  the  Treaty 
otherwise  provided  for. 

Senator  MORGAN. — Where  are  those  words  "further  evidence"? 

Mr.  PHELPS.— In  the  7th  Article. 

Lord  HANNEN. — No,  it  is  "Other  evidence". 

Senator  MORGAN. — Yes. 

Mr.  PHELPS. — Yes,  it  should  be  "other".  It  leaves  this  singular 
alternative.  If  the  "other  evidence"  means  the  evidence  provided  for 
by  the  Treaty,  and  embodied  in  the  Case  and  Counter  case,  then  it  is  all 
intelligible  and  plain ;  but  if  it  does  not  mean  that,  it  provides  or  rather 
it  contemplates,  I  should  not  say  that  it  provides,  because  there  is  no 
provision,  the  submission  to  the  Arbitration  of  evidence,  the  taking  of 
which,  the  presentation  to  the  other  side  of  which — the  argument  of 
which — is  not  provided  for  at  all;  and  without  investing  the  Tribunal, 
I  repeat,  with  any  power  of  meeting  that  emergency  as  a  Court  of  Chan- 
cery might  meet  it,  who  could  say  that  such  a  time  should  be  allowed 
to  the  Complainant  to  take  his  testimony,  and  such  a  time  to  the 
Defendant  to  answer  it,  and  then  such  a  time  to  the  Complainant  to 
reply.  There  is  no  such  provision  as  that,  and  we  are  brought  to  the 
alternative  which  is  impossible  here,  because  there  is  a  justice  of  proce- 
dure as  well  as  a  justice  of  judgment,  and  there  can  be  no  justice  of 
judgment  unless  it  is  founded  upon  justice  of  procedure.  There  can  bo 
no  such  thing  as  a  just  judgment  which  is  founded  upon  evidence  with 
which  the  other  party  has  never  been  confronted. 

Now,  Sir,  I  recur  to  what  I  had  begun  to  say  on  the  subject  of  the 
word  "contingency"  in  the  ninth  article,  because  we  have  been  apprised 
in  previous  correspondence  of  the  ground  upon  which  the  proposal  to 
give  this  evidence  is  intended  to  be  supported.  The  reports  it  is  said 
shall  not  be  made  public  till  submitted  to  the  Arbitrators,  or  until  it 
shall  appear  that  the  contingency  of  their  being  used  by  the  Arbitrators 
cannot  arise.  In  the  first  place,  that  has  reference  merely  to  the  pub* 
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liration  of  the  reports;  but  still  it  is  useful  to  see  what  the  term  "con- 
tingency" means  there,  that  is  to  say,  what  it  refers  to.  Does  it  refer, 
as  my  learned  friends  will  contend,  to  the  contingency  of  the  Tribunal 
deciding  against  the  United  States  on  the  five  questions  that  are  first 
propounded,  or  does  it  refer  to  the  contingency  of  there  being  any  arbi- 
tration at  all?  There  again  we  are  enlightened  by  referring  to  the 
correspondence.  When  we  look  into  the  history  of  that  Article  which 
was  likewise  the  "child  of  travail",  when  we  see  how  that  article  came 
to  pass  in  the  form  which  it  has  assumed,  we  see  what  that  contingency 
means.  The  original  theory  or  desire  of  both  these  Governments,  I 
repeat,  was  that  this  Commission  would  settle  the  dispute;  that  if  they 
went  to  the  islands — if  experts  selected  for  the  purpose  examined  the 
subject  exhaustively — more  exhaustively  than  you  can  examine  it  on 
evidence,  that  they  would  be  sure  to  agree,  inasmuch  as  they  started 
with  a  common  object. 

That  was  the  view  of  the  Governments;  but  whether  all  the  Commis- 
sioners acted  with  that  intent  or  not,  is  a  very  different  question,  which 
will  engage  your  attention  at  a  later  stage  of  this  hearing.  That  the 
Governments  started  with  the  idea  on  both  sides  that  this  valuable  ani- 
mal should  be  preserved,  in  this  its  last  resort  on  earth,  from  extermina- 
tion as  a  common  interest  they  have  made  plain  in  various  ways.  Why 
it  was  that  they  did  not  succeed  will  be  the  subject  of  discussion  before 
we  cease  to  trouble  you  with  the  consideration  of  this  Case.  It  is 
immaterial  now.  These  two  provisions  that  are  now  embodied  in  the 
same  Treaty  were  originally  separated. 

Great  Britain  for  a  long  time,  (I  cannot  detain  you  to  wade  through 
all  this  correspondence,  but  if  you  should  care  enough  about  this  point 
to  run  through  it,  you  will  perceive  that  it  supports  what  I  say,  and  I 
think  that  my  learned  friends  on  the  other  side  will  not  question  it,) 
Great  Britain  for  a  long  time  was  pressing  the  proposal  of  this  Joint 
Commission.  It  was  not  received  by  the  United  States  with  favor  in 
the  first  place,  but  still  it  was  pressed  with  diligence  and  ability  by  the 
British  Government,  and  finally  the  United  States  gave  way,  and  two 
Agreements  were  made,  (one  for  the  joint  Commission)  which  are  now 
embodied  principally  in  article  9  of  the  Treaty  of  Arbitration.  If  the 
Commissioners  agreed,  there  would  be  no  occasion  for  any  Arbitration. 

Lord  HANNEN.— Where  is  that  embodied  in  the  Treaty?  Is  that 
anywhere  embodied  in  the  Treaty  that,  if  the  commissioners  agreed  the 
Arbitration  would  not  go  on  ? 

Mr.  PHELPS. — No,  your  Lordship,  it  is  not.  I  am  referring  to  the 
diplomatic  correspondence,  which,  upon  the  reference  I  shall  endeavor 
to  give  will  shew  very  plainly  that  the  Government  hoped  and  expected 
that  the  Commissioners  appointed  would  settle  this  dispute;  if  they 
failed  to  settle  it  then  it  was  to  be  referred  to  arbitration.  If  they  set- 
tled it,  the  questions  of  right,  as  the  Government  then  regarded  the 
Case,  became  immaterial,  as  all  that  the  Government  of  the  United 
States  wanted  was  the  preservation  of  the  seal.  They  did  not  care  to 
have  a  decision  upon  an  abstract  question  of  immaterial  rights.  It  is 
the  interest  of  no  nation  to  challenge  decisions  such  as  that. 

I  shall  have  occasion,  when  the  report  comes  to  be  considered,  to 
enlarge  upon  these  points;  all  that  I  am  upon  now  is  the  question  what 
does  the  term  "contingency"  refer  to  in  the  ninth  Article?  I  say  that 
the  previous  correspondence  shows  that  it  refers  to  the  contingency  of 
any  Arbitration  being  necessary  at  all,  not  to  the  contingency  of  what 
decision,  the  Arbitrators  should  make  if  they  made  any. 
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I  refer  to  the  letter  of  Sir  Julian  Pauncefote  to  Mr.  Elaine  of  April 
the  29th,  1890.  Mr.  Elaine  had  become  Secretary  of  the  United  States, 
and  the  correspondence  is  contained  in  the  3rd  volume  of  the  Appendix 
of  the  British  Case.  As  late  as  that  date  Sir  Julian  Pauncefote,  in  an 
elaborate  letter  to  Mr.  Elaine,  encloses  a  proposed  Treaty.  He  encloses 
the  entire  draft  of  the  Treaty  which,  as  he  thought,  embodied  the  views 
of  the  two  Governments  as  they  existed  at  that  time,  and  which  he 
seems  in  his  letter  confidently  to  have  anticipated  would  have  been 
accepted  by  the  American  Government.  It  was  not  accepted,  but  not 
upon  any  difficulty  about  the  point  I  am  now  talking  about;  whoever 
will  take  the  trouble  to  go  through  the  pages  will  see  that  the  draft  then 
submitted  by  Sir  Julian  Pauncefote  which  is  a  very  elaborate  draft  from 
Lord  Salisbury  founded  the  objection  not  on  this  point  but  others;  and, 
as  illustrating  what  the  Governments  were  then  trying  to  accomplish,  his 
Treaty  contains  these  points.  This  is  the  first  Article :  "The  High  Con- 
tracting Parties  agree  to  appoint  a  mixed  Commission  of  Experts  who 
shall  enquire  fully  into  the  subject  and  report  to  the  High  Contracting 
Parties  within  two  years  from  the  date  of  this  Convention  the  result  of 
their  investigations,  together  with  their  opinions  and  recommendations 
on  the  following  questions n.  Then  it  states  five  questions,  which  I  need 
not  read,  having  reference  only  to  the  best  method  of  protecting  the 
seals.  Then  Article  2:  "On  receipt  of  the  Report  of  the  Commission 
and  of  any  separate  Reports  which  may  be  made  by  individual  Commis- 
sioners, the  High  Contracting  Parties  will  proceed  forthwith  to  determine 
what  International  Regulations,  if  any,  are  necessary  for  the  purpose 
aforesaid,  and  any  Regulations  so  agreed  upon  shall  be  embodied  in  a 
further  Convention  to  which  the  accession  of  the  other  Powers  shall  be 
invited". 

Then  the  third  Article  is. — "In  case  the  High  Contracting  Parties 
should  be  unable  to  agree  upon  the  Regulations  to  be  adopted,  the  ques- 
tions in  difference  shall  be  referred  to  the  Arbitration  of  an  impartial 
Government  who  shall  duly  consider  the  Reports  hereinbefore  men- 
tioned, and  whose  Award  shall  be  final,  and  shall  determine  the  condi- 
tions of  the  future  Convention."  That  is  where  these  Governments  stood 
on  the  25th  of  April,  1890. 

Great  Britain  I  repeat,  pressing  to  have  the  subject  determined  by 
the  mixed  Commission,  willing  to  provide  that  if  the  Regulations  reported 
by  the  Commission  should  not  be  adopted  by  the  Government,  that  an 
Arbitration  should  take  place  to  determine  what  Regulations  should  be 
adopted.  The  first  suggestion  was  that  it  was  to  be  referred  to  the 
Governments.  This  ultimately  took  a  different  shape,  and  resulted  in 
the  formation  of  the  present  Tribunal.  In  the  letter  of  Sir  Julian  Paunce- 
fote transmitting  the  document  which  I  have  read  he  says.  "The  draft, 
of  course  contemplates  the  conclusion  of  a  further  Convention  after  full 
examination  of  the  report  of  the  mixed  Commission.  It  also  makes  pro- 
vision for  the  ultimate  settlement  by  Arbitration  of  any  differences  which 
the  report  of  the  Commission  may  still  fail  to  adjust  whereby  the  impor- 
tant element  of  finality  is  secured,  and  in  order  to  give  to  the  proposed 
arrangement  the  widest  international  basis  the  draft  provides  that  the 
other  Powers  shall  be  invited  to  accede  to  it.  The  above  proposals 
are  of  course  submitted  ad  referendum,  and  it  only  now  remains  for  me  to 
commend  them  to  your  favourable  consideration  and  to  that  of  the  Rus- 
sian Minister.  They  have  been  framed  by  me  in  a  spirit  of  justice  and 
conciliation  and  with  a  mos"t  earnest  desire  to  terminate  the  controversy 
in  a  manner  honorable  to  all  parties  and  worthy  of  the  three  great 
nations  concerned.'7 
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This  patchwork  took  and  re-took  shape,  and  was  turned  over  in  this 
correspondence,  which  was  very  protracted,*  and  when,  at  last,  one  sec- 
tion after  another,  under  different  circumstances,  and  at  different  times 
had  taken  form  and  had  been  brought  together,  from  that  it  will  be  seen, 
by  travelling  through  this  correspondence  from  beginning  to  end,  where 
this  word  "contingency"  came  from. 

It  is  the  contingency  of  there  being  any  Arbitration;  not  the  contin- 
gency of  the  decision;  and  yet,  as  has  been  pointed  out  by  one  of  the 
learned  Arbitrators,  when  you  come  to  embody  them  together,  and  put 
in  not  only  Article  9  but  Article  7,  there  is  room  for  saying  that  since 
the  Arbitrators  are  not  to  determine  the  Regulations  until  they  had 
determined  the  rights ;  perad  venture  the  contingency  that  is  referred  to 
in  Article  9  is  the  decision  that  is  spoken  of  in  Article  7. 

The  PRESIDENT. — Possibly,  Mr.  Phelps,  if  you  are  going  to  begin  a 
new  point  it  is  better  for  us  to  adjourn  till  to-morrow. 

[Adjourned  till  to-morrow  at  11. 30.] 


THIRD  DAY,  5™  APRIL  1893. 

The  PRESIDENT. — Now,  Mr.  Phelps,  will  you  kindly  continue  your 
argument  f 

Mr.  PHELPS. — I  had  the  honor,  Mr.  President,  on  yesterday  to  con- 
sider at  a  length  for  which,  in  view  of  the  importance  of  this  question, 
I  shall  not  apologise,  the  construction  of  this  Treaty  as  bearing  on  the 
questions  of  when  and  how  the  evidence  on  which  the  Tribunal  has  to 
proceed  shall  be  submitted  to  its  consideration.  I  have  spoken  of  this 
Beport  which  it  is  proposed  to  put  in,  as  a  piece  of  evidence  merely ; 
evidence  invested,  however,  by  the  terms  of  the  Treaty  with  a  broader 
scope  and  a  higher  character  than  is  afforded  to  other  evidence.  I 
remarked  that  I  had  not  examined  the  Beport,  and  that  I  could  not 
speak  from  knowledge  in  respect  to  its  contents.  I  have  been  since 
informed,  and  if  I  have  been  inaccurately  informed  I  shall  be  subject 
to  the  correction  of  my  learned  friends,  that  this  Supplemental  Beport, 
as  it  is  called,  of  the  British  Commissioners,  contains  in  a  sort  of 
Appendix  a  new  mass  of  evidence;  depositions  of  witnesses  bearing 
on  the  questions  of  fact  in  the  case.  So  that  it  is  not  only  proposed 
to  put  in  at  this  stage,  if  my  information  is  right,  a  further  Beport  of 
the  Commissioners,  but  a  mass  of  testimony  of  witnesses  testifying 
upon  oath  in  respect  of  the  facts  reported.  Now,  if  that  is  so,  is  it 
possible  to  carry  this  discussion  any  further?  Can  it  be  conceived, 
after  the  particular  provisions  of  this  Treaty  in  respect  of  the  time  and 
manner  of  the  submission  of  the  evidence,  that  at  this  late  stage,  when 
we  are  just  rising  to  address  the  Court  in  an  oral  argument  that  might 
not  have  taken  place  at  all, — for  as  I  have  pointed  out  the  Treaty  does 
not  "require"  it;  it  only  "allows"  it,— that  at  this  stage,  not  merely 
this  supplemental  Beport  that  we  are  objecting  to,  but  a  mass  of  exparte 
testimony  coming  from  witnesses  we  never  saw,  that  we  cannot  possi- 
bly reply  to,  that  contains  facts  ever  so  erroneous,  untrue  or  impeach- 
able  we  cannot  show  it, — that  such  evidence  is  to  be  brought  in,  and 
perhaps  turn  the  decision  of  the  case,  on  the  important  facts  that 
underlie  it. 

Two  theories  have  been  propounded  by  the  respective  parties,  upon 
the  construction  of  the  Treaty,  in  respect  to  the  method  of  procedure. 
As  1  have  remarked,  this  point  has  been  the  subject  of  some  diplo- 
matic discussion,  which  I  shall  ask  the  attention  of  the  Tribunal  to,  and 
the  views  of  the  other  side  have  been  communicated  to  us  in  a  letter 
which  accompanied,  I  believe,  the  notice  that  this  Beport  would  be 
offered,  so  that  we  are  advised  of  the  position  which  the  Counsel  for 
Her  Majesty's  Government  take.  Their  theory  is  this:  That  there  are 
to  be,  in  effect,  two  hearings,  two  Arbitrations,  two  awards,  first  upon 
the  five  questions  that  are  propounded  in  the  Treaty,  next  in  the 
event  that  those  questions  should  be  decided  in  favor  of  the  British 
Government,  a  further  hearing  upon  the  subject  of  Begulations,  and 
that  on  that  hearing  fresh  evidence,  other  evidence  not  theretofore  in 
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the  case,  is  to  be  admitted.  That  is  their  view.  We  deny  altogether 
that  the  treaty  contemplates  any  such  thing  as  two  hearings  or  that 
the  Case  discloses  any  propriety  for  such  a  method  of  procedure;  I  do 
not  say  necessity,  but  any  propriety. 

The  language  of  the  article  is:  « If  the  determination  of  the  fore- 
going questions  as  to  the  exclusive  jurisdiction  of  the  United  States 
shall  leave  the  subject  in  such  position  that  the  concurrence  of  Great 
Britain  is  necessary  to  the  establishment  of  Kegulations  for  the  proper 
protection  and  preservation  of  the  fur  seal  in  or  habitually  resorting  to 
Behring  sea,  the  Arbitration  shall  then,  determine",  not  that  they  shall 
"  then  hear",  not  that  they  shall  "hold  a  new  session  to  receive  evi- 
dence not  beibre  placed  in  their  hands  ",  not,  I  repeat,  that  there  "  shall 
be  a  second  Arbitration",  but  "that  they  shall  then  determine'7. 

It  is  the  common  case,  the  very  common  case  in  judicial  proceedings, 
where  a  case  presents  different  questions,  the  decision  of  one  of  which 
one  way  supersedes  the  necessity  of  deciding  the  others; — as  where  a 
liability  in  an  action  is  denied,  if  that  contention  is  sustained,  and  it  is 
found  that  the  defendant  is  not  liable,  there  is  an  end  of  the  case;  if 
the  decision  is  the  other  way,  and  it  is  held  that  the  defendant  is  liable, 
then  arises  and  requires  to  be  determined,  the  question  of  damages. 
Not  upon  a  second  hearing.  All  those  questions  are  argued  together 
to  the  Court;  and  they  determine  so  many  of  them  as  is  found  to  be 
necessary  to  the  disposition  of  the  case.  The  same  remark  applies  to 
a  great  variety  of  cases.  There  are  very  few  cases  of  any  magnitude 
that  turn  necessarily  and  entirely  upon  one  question.  There  are  usu- 
ally alternatives  of  decision.  A  multitude  of  points  are  argued,  any 
one  of  which  may  be,  in  the  judgment  of  the  Court,  decisive.  This  Case 
is  no  more  than  that,  and  provides  for  no  more  than  that;  and  the 
language  of  these  Articles  is  perfectly  consistent  with  such  construc- 
tion, even  though  taken  alone  you  might  say  it  was. not  inconsistent 
with  the  other. — Taking  a  few  words  here,  or  a  line  there,  you  might 
say  that  is  consistent  with  the  other  construction;  but  if  there  is  any 
patent  or  latent  ambiguity  in  the  language  that  is  employed  in  these 
articles,  it  is  disposed  of  as  far  as  the  question  of  evidence  is  concerned, 
when  you  find  that  the  only  opportunity  for  putting  in  evidence  at  all 
on  any  question,  is  confined  to  the  Case  and  to  the  Counter  case.  I 
admit  that  it  is  conceivable  that  you  may  hear  this  Case  twice,  that 
you  may  hear  the  five  questions  and  decide  them,  and  then  hear  the 
sixth,  though  the  Treaty  calls  for  no  such  thing,  and  the  ordinary  course 
of  procedure  precludes  it.  But  that  you  shall  hear  it  upon  any  other 
evidence  than  that  which  the  case  already  discloses,  is  impossible, 
unless  you  adopt  the  alternative  that  you  will  hear  it  upon  evidence 
which  the  Treaty  furnishes  no  means  of  taking  or  submitting,  and  no 
possible  means  of  reply  to  by  the  side  against  whom  the  evidence  is 
produced.  Our  construction  of  the  Treaty  therefore  is  that  the  whole 
case  is  to  be  heard  upon  the  evidence  in  the  Case,  and  in  the  Counter 
case;  and  what  the  proper  discrimination  between  the  two  is  I  shall 
have  occasion  to  ask  the  attention  of  the  Tribunal  to  hereafter. — But 
the  hearing  is  to  proceed  upon  the  evidence  that  is  already  in  the  Case 
and  the  Counter  Case,  and  there  is  no  provision  for,  and  no  possibility 
of  admitting  further  and  future  evidence  of  any  kind  under  the  strict 
provisions  of  this  Treaty.  This  question  is  not  new;  I  mean  it  is  not 
new  in  the  history  of  the  Case.  The  United  States,  to  begin  with, 
never  having  conceived  for  a  moment  of  any  other  construction  as  pos- 
sible, and  never  dreaming  that  any  such  other  construction  would  be 
set  up,  put  in  to  its  Case,  its  original  Case,  all  its  evidence  upon  every 
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point  and  particular.  It  was  all  printed,  and  went  into  the  hands  of 
the  British  Government  at  the  time  when  the  Case  was  delivered,  on 
the  1st  September,  the  time  fixed  in  the  Treaty. 

Mr.  Justice  HARLAN. — It  was  due  September  7th. 

General  FOSTER. — September  5th  I  think. 

Mr.  PHELPS. — It  was  some  early  day  in  September,  and  we  conformed 
to  the  time  imposed  by  the  Treaty,  whatever  it  was.  It  all  went  in,  the 
evidence  we  stand  upon  today,  except  that  which  is  contained  in  our 
Counter  Case,  which  is  strictly  in  reply  to  the  evidence  on  the  other 
side.  We  received  at  the  same  date  the  British  Case,  and,  to  our  aston- 
ishment, not  a  word  of  evidence  was  brought  forward  in  it  upon  any 
question  in  the  Case,  except  the  questions  propounded  as  to  the  previ- 
ous possession  and  occupation  by  Russia. 

That  is  a  question  which  we  shall  regard  and  treat  as  altogether  sub- 
ordinate. It  depends  chiefly  upon  documents;  documents  that  are  not 
new,  which  everybody  had  seen  before.  The  British  Case,  therefore, 
contained  nothing  except  a  re-print  of  documents  and  papers  relative 
to  the  old  title  asserted  by  Russia  over  the  Behriug  sea,  and  the  Treaties 
between  Great  Britain  and  Russia  and  Great  Britain  and  the  United 
States,  and  the  correspondence  that  preceded  and  followed  them.  That 
is  what  they  furnished  us.  I  am  reminded  by  Mr.  Foster  that  there  is 
something  about  damages  in  their  case,  but  that  is  a  small  matter.  On 
all  the  merits  of  the  case,  with  which  you  will  be  called  upon  to  deal, 
merits  that  cannot  be  approached,  as  I  said  yesterday,  except  on  the 
basis  of  evidence,  for  they  all  rest  on  questions  of  fact,  they  gave  us 
nothing  at  all.  That  was  immediately  made  the  subject  of  correspond- 
ence between  the  Governments,  and  on  page  139  and  following,  as  far 
as  page  150  of  the  Counter  Case  of  the  United  States,  will  be  found 
that  correspondence.  I  respectfully  ask  the  Members  of  the  Tribunal 
to  peruse  it.  I  am  not  justified  in  taking  up  the  time  to  read  it  here; 
but  I  respectfully  ask  its  perusal.  The  Government  of  the  United  States 
expressed  its  surprise  that  no  evidence  had  been  submitted  on  the  part 
of  Her  Majesty's  Government  on  any  of  the  questions,  which  it  was 
perfectly  well  known  by  long  dispute  and  correspondence,  were  those 
on  which  this  controversy  turned,  aside  I  mean  from  the  Russion  ques- 
tion. It  remarked  that,  if  it  was  the  pleasure  of  Her  Majesty's  Govern- 
ment to  submit  these  questions  without  evidence,  their  right  to  do  so 
was  undoubted.  It  was  not  for  us  to  suggest  what  evidence  they  should 
put  in,  or  that  they  should  put  in  any;  so  that  if  we  were  informed  by 
them  that  it  was  not  designed  to  submit  evidence,  we  nad  nothing  further 
to  say.  We  could  not,  however,  believe  that  to  be  possible;  and,  there- 
fore, we  claimed  that  the  Treaty  required  they  should  put  it  into  their 
Case,  as  we  had  done,  so  as  to  give  us  an  opportunity  to  meet  it;  other- 
wise we  must  go  to  trial  upon  their  whole  Case  without  any  opportunity 
to  reply  to  it  by  any  evidence ;  and,  as  we  pointed  out,  with  a  very  scanty 
opportunity,  if  the  evidence  was  contained  in  the  Counter  Case,  even 
to  deal  with  it  in  argument.  Because  the  Counter  Case  was  received 
as  late  as  the  3rd  of  February;  the  first  meeting  of  the  Arbitrators  was 
on  the  23rd  of  February;  we  had  to  find  our  way  across  the  Atlantic, 
and  not  only  to  make  but  to  print  and  even  translate,  which  involved 
printing  twice,  such  written  arguments  as  we  desired  to  submit;  so  that 
not  only  were  we  deprived  of  the  possibility  of  taking  any  evidence  in 
reply,  first  because  the  Treaty  did  not  admit  of  any  evidence  after  the 
Counter  Case,  and  secondly,  because  the  time  did  not  allow  it.  We  had 
not  even  time  to  deal  except  very  hastily  in  the  written  argument  that  is 
now  before  you, — with  the  evidence  on  the  other  side,  we  pointed  out 
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also  that  the  American  Commissioners'  Report  was  included,  as  it  slionl< 
have  been,  in  our  Lase.  The  separate  Report  made  to  our  Government 
by  the  American  Commissioners  was  furnished,  hut  the  British  Report 
>\as  withheld.  We  pointed  out  in  this  letter  the  gross  injustice  of 
having  a  Report  made  up  by  the  British  Commissioners  after  having 
been  furnished  with  the  Report  of  the  American  Commissioners  as  the 
result  of  their  joint  investigation.  Lord  Rosebery  was  sufficiently 
struck  with  the  force  of  those  considerations  to  state,  or  we  should  not 
otherwise  have  known  it,  that  the  British  Report  had  been  prepared  in 
point  of  fact  and  placed  in  the  hands  of  their  Government  before  our 
Case  had  been  received,  so  that  we  were  in  error  in  supposing,  what 
we  were  justified  in  supposing  until  we  were  otherwise  informed,  that 
the  British  Report  was  made  up  after  inspection  of  ours.  Then  he  con- 
ceded so  much  as  this,  that  he  furnished  us  at  that  time  with  a  copy  of 
the  British  Commissioners7  Report,  being  willing  to  treat  it  as  a  part  of 
their  Case  as  we  had  offered,  because  in  this  communication  we  had 
said  "If  you  will  furnish  your  evidence  now,  we  will  accept  it  as  part 
of  the  Case;  the  time  is  past, — but  we  do  not  stand  upon  that."  They 
sent  us  the  British  Report,  saying  that  they  would  treat  it,  as  we  had 
proposed  to  do,  as  part  of  the  Case;  but  he  declined  to  accept  the  views 
of  the  United  States  Government  as  to  the  other  questions. 

Then  the  question  arose  what  the  Government  of  the  United  States 
should  do,  whether  it  should  go  on  in  the  face  of  the  assertion  of  the 
other  side  that  it  was  proposed  to  put  in  their  whole  testimony  when 
we  could  not  answer  it,  nor  even  deal  with  it  (except  the  British  Com- 
missioners' report),  or  whether  the  Arbitration  should  terminate  then 
and  there.  The  question  may  be  asked  why  it  was  not  terminated. 
That  is  not  for  me  to  answer.  If  I  had  been  in  control  of  the  policy  of 
the  Government,  instead  merely  of  the  conduct  of  this  case,  it  would 
have  terminated.  I  never  would  have  consented  to  a  proposition  that 
seemed  to  me  gross  in  its  injustice  and  humiliating  to  the  Government 
that  submitted  to  it.  In  my  opinion  to  go  on  upon  such  a  proposal 
with  a  proceeding  that  professedly  in  its  theory,  in  its  object,  was  to 
dispose  by  friendly  Arbitration  of  questions  that  had  arisen  between 
two  nations,  of  whom  neither  had  the  right  or  desire  to  suppose  that 
the  other  wished  for  anything  but  fair  dealing  and  fair  discussion,  was 
not  to  be  thought  of.  But  wiser  Counsels  undoubtedly  than  mine  pre- 
vailed and  the  Government  of  the  United  States  decided  to  go  on. 
They  did  not  accept,  acquiesce  in,  or  agree  to  the  theory  of  the  British 
Government.  In  the  last  letter  of  Mr.  Secretary  Foster  will  be  found 
stated  with  great  clearness  and  precision  the  attitude  of  his  Govern- 
ment. 

I  state  the  substance  without  taking  up  your  time  to  read  it.  It  was 
in  effect  that  to  revoke  and  stop  the  Arbitration  was  in  the  estimation 
of  the  Government  calamitous.  They  thought  perhaps  that  in  receiv- 
ing the  British  Report  they  had  obtained  most  of  the  evidence  on  the 
other  side,  perhaps  substantially  all  the  evidence,  and  above  all,  that 
they  would  stand  in  the  judgment  of  the  Arbitrators  at  last  as  to  what 
Evidence  was  legitimately  before  them  under  the  provisions  of  this 
Treaty,  and  what  was  not. — And  they  were  willing  to  trust  themselves 
to  the  judgment  of  the  Tribunal,  and  to  reserve  the  objections  which 
they  still  insisted  upon  to  that  mode  of  trial  until  the  case  had  come  to 
be  heard. 

Senator  MORGAN. — Did  the  British  Government  protest  against 
putting  in  the  Report  at  the  time  ? 


Mr. 
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r.  PHELPS. — The  British  Government  said,  as  you  will  perceive 
from  the  correspondence  and  the  letter  of  Lord  Rosebery,  that  they  did 
not  conceive  that  we  were  entitled  to  it,  but  as  we  had  complained  of 
the  manner  in  which  they  had  proceeded,  they  were  willing  to  furnish 
it  to  us.  They  famished  it  to  us  very  much  as  we  tarnished  to  our 
friends  on  the  other  side  the  Keport  that  was  under  discussion  yester- 
day, not  as  a  matter  of  right,  but  as  a  matter  of  favor. 

Lord  HANNEN. — A  concession. 

Mr.  PHELPS. — Yes,  a  courtesy. 

Senator  MORGAN. — Was  it  furnished  as  constituting  part  of  the  Case. 

Mr.  PHELPS. — It  was  furnished  to  be  received  as  a  part  of  their 
Case.  That  is  the  way  it  was  received,  but  in  making  it  a  part  of  their 
Case,  they  did  not  admit  that  they  were  obliged  to  do  so,  but  that  in 
view  of  the  considerations  we  had  presented  as  to  its  fairness,  they  con- 
sented to  do  it.  If  they  had  furnished  their  other  evidence,  there  would 
have  been  no  ground  of  complaint.  The  case  went  on,  and  on  the  3rd 
of  February  we  received  the  Counter  Case  which  is  before  you,  which 
you  will  perceive  contains  a  great  mass  of  evidence,  of  which  the  Report 
of  the  British  Commissioners  which  we  had  previously  seen  was  but  a 
small  part.  A  great  amount  of  ex  parte  depositions — we  do  not  com- 
plain of  their  being  ex  parte — ours  are  ex  parte — that  is  the  necessity  of 
the  case.  But  the  fact  that  it  was  necessarily  ex  parte  made  it  far  more 
important  that  we  should  be  furnished  with  it  in  time  to  reply.  But 
the  testimony  is  not  only  ex  parte,  but  came  to  us  on  the  same  day  that 
it  came  to  you.  We  saw  this  testimony  when  you  saw  it,  and  we  never 
saw  it  before.  Then  it  became  necessary  for  Counsel  to  determine  what 
course  to  take.  An  obvious  course  was  to  apply  to  the  Tribunal  in 
advance  of  the  hearing  to  strikeout  all  the  evidence  upon  the  merits — 
all  the  evidence  that  should  have  been  in  the  Case — I  mean  all  that  was 
not  properly  in  reply  to  our  Case.  What  would  have  been  the  con- 
sequence of  that  motion  if  we  had  made  it?  If  the  Tribunal  had 
accepted  our  construction  of  the  Treaty,  and  held  that  its  Articles 
required  that  their  evidence  in  chief  should  go  into  their  Case,  and  that 
the  Counter  Case  should  be  confined  to  evidence  in  reply,  and  had 
therefore  stricken  out  the  whole  body  of  this  evidence,  that  would  be, 
of  course,  an  end  of  the  Arbitration.  We  could  not  expect  that  my 
learned  friends  would  go  on  with  this  case  if  all  their  evidence  was 
stricken  out.  We  could  not  ask  them  to  do  it.  If  we  had  succeeded 
therefore  in  eliminating  from  thivS  case  all  the  evidence  on  the  part  of 
Her  Majesty's  Government,  we  should  have  brought  the  Arbitration  to 
an  end,  because,  as  I  have  before  remarked,  there  is  no  power  in  the 
Tribunal  to  enable  them  to  replace  it.  It  would  have  been  only  an 
indirect  way  of  revoking  the  Arbitration,  if  we  had  prevailed  by  the 
decision  of  the  Tribunal  upon  such  a  motion.  We  examined  the  evi- 
dence, and  decided,  unfair  and  unjust  as  it  was,  and  much  as  we  should 
have  liked  to  reply  to  much  of  it,  that  we  could  sustain  our  case  not- 
withstanding, and  we  would  go  on. 

Now,  upon  the  top  of  that,  after  our  written  argument  is  submitted, 
and  when  we  rise  to  address  the  Court,  a  new  batch  of  affidavits  or 
depositions,  or  whatever  they  should  be  called,  and  a  fresh  report  by 
these  industrious  gentlemen  whose  labors  have  pervaded  the  case  from 
beginning  to  end,  and  whose  conjectures  and  inferences  and  hearsay 
and  everything  else  that  they  think  proper  to  include,  are  made  evidence 
by  the  Treaty,  are  proposed  to  be  put  in.  What  is  the  consistency  of 
the  position  on  the  other  side?  They  say  that  in  their  view  all  evidence 
bearing  upon  Regulations  should  be  reserved  till  after  the  Award  of  the 
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Tribunal  upon  the  previous  five  questions;  that  our  evidence  on  the 
subject  printed  in  our  ('use,  is  irregular,  and  should  not  have  been  put 
in  at  all;  that  they  were  not  only  justified  but  required  to  withhold 
theirs,  and  that  it  is  we  who  are  irregular  as  tar  as  the  question  of  Reg- 
ulations is  concerned.  What  is  this  evidence?  What  does  it  bear  on? 
If  it  bears  only  on  Regulations,  why  is  it  now  offered  on  their  theory? 
The  time  has  not  yet  come  for  putting  in  any  of  it,  if  their  construction 
is  correct.  Why  is  their  Commissioners1  Report,  which  is  by  the 
Treaty  solely  con lii ied  to  the  subject  of  Regulations — why  is  that  in? 
In  answer,  it  may  be  said,  to  our  complaint.  Then  why  is  the  rest  of 
this  evidence  offered,  if  the  time  for  it  lias  not  yet  come?  On  the  other 
hand,  if  it  bears  on  the  merits  of  the  Case,  and  as  these  questions  are 
inextricable,  it  does  bear  upon  the  merits  of  the  Case,  and  you  will  find 
in  the  printed  arguments  of  my  learned  friends  that  it  is  all  relied 
upon  all  the  way  through  on  all  questions,  why  was  it  not  included 
in  the  Case  where  we  could  meet  it?  By  this  inconsistent  construction 
which  in  its  result  is  so  unfair,  they  get  into  the  case  for  all  purposes 
through  their  Counter  case,  the  body  of  their  evidence,  in  such  manner 
that  we  are  entirely  unable  to  reply  to  it  by  testimony  in  contradiction, 
impeachment,  or  explanation.  The  Tribunal  will  seethe  importance  of 
this.  They  will  see  why  we  have  felt  justified,  at  a  length  that  I  fear 
has  been  wearisome,  in  discussing  the  construction  of  the  Treaty  on 
this  all-important  point.  The  United  States  Government  point  out  in 
their  correspondence  that  if  they  had  dreamed  of  such  a  construction, 
they  would  not  have  entered  into  this  Treaty.  They  need  not  have 
pointed  it  out.  Is  there  a  man  who  is  compos  mentis  that  would  enter 
into  a  contract  to  try  an  important  cause  before  any  Tribunal,  upon 
the  terms  that  his  adversary  should  hear  and  have  possession  of  his 
evidence,  and  have  an  ample  opportunity  of  replying  to  it,  and  that  he 
should  have  no  opportunity  to  meet  the  evidence  that  was  brought 
against  him?  Is  there  a  Court  that  ever  sat  that  had  any  discretion 
on  the  subject  that  would  permit  such  a  thing  to  take  place?  Is  it 
conceivable  that  the  United  States  Government  were  so  anxious  to 
afford  the  world  the  example  of  an  international  Arbitration  that  they, 
understanding  it,  entered  into  an  agreement  to  try  this  case  upon 
those  terms?  Mr  Elaine,  who  had  ceased  to  be  Secretary  of  State, 
and  is  now  passed  away,  but  under  whose  administration  this  Treaty 
had  been  negotiated — one  of  the  last  acts — the  last  act,  I  ain  reminded, 
of  his  life  that  had  reference  to  any  official  business,  was  to  subscribe 
his  name  to  the  declaration  that  he  never  dreamed  of  such  a  construc- 
tion, and  that  it  never  was  suggested  from  the  other  side  in  the  whole 
course  of  the  proceedings.  It  was  an  unnecessary  declaration,  because 
to  suppose  the  contrary  would  be  to  stultify  the  Secretary  of  State. 

The  PRESIDENT. — Is  this  opinion  of  Mr  Elaine  laid  down  in  an 
official  document  which  you  mention. 

Mr.  PHELPS. — He  had  ceased  to  be  Secretary  of  State,  so  that  it 
would  not  be  proper  to  describe  it  as  an  official  document.  It  was  fur- 
nished to  the  Secretary  of  State  and  transmitted  to  the  British  Gov- 
ernment, and  is  printed  in  the  correspondence  to  which  I  have  just 
referred  the  Tribunal,  and  will  be  found  in  page  150. 

The  PRESIDENT. — Will  you  be  kind  enough  to  read  it  if  it  is.not  too 
long? 

Mr.  PHELPS. — It  is  from  Mr.  Elaine  to  Mr.  Foster,  November  the  8th 
1892.  Mr.  Foster  was  then  Secretary  of  State:  "After  an  arbitration 
had  been  resolved  upon  between  the  American  and  British  Governments, 
a  special  correspondence  between  the  Department  of  State  and  Lord 
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Salisbury  ensued,  extending  fro  in  early  in  July  to  the  middle  of  Novem- 
ber, 1891.  The  various  subjects  which  were  to  be  discussed,  and  the 
points  which  were  to  be  decided,  by  the  Arbitrators  in  the  affair  of  the 
Behring  sea  were  agreed  upon  in  this  correspondence.  A  month  later 
Sir  Julian  Pauncefote,  the  British  Minister,  and  myself  arranged  the 
correspondence  and  reduced  the  propositions  to  a  Memorandum  which 
was  signed  by  us  on  the  18th  December."  (That  sustains  the  remark  in 
respect  of  the  history  of  this  Treaty  that  I  made  yesterday.)  "Subse- 
quently, the  questions  which  had  arisen  between  the  two  Governments 
concerning  the  jurisdiction  al  rights  of  the  United  States  in  the  waters 
of  the  Behring  sea  were  expressed  in  the  form  of  a  Treaty  concluded  at 
Washington  on  the  29th  February,  1892.  This  Treaty  was  confirmed 
by  the  Senate  on  the  29th  March,  1892,  ratified  by  the  President  on  the 
22nd  April,  ratifications  exchanged  on  the  7th  May,  and  proclaimed  on 
the  9th  May,  1892.  In  all  these  steps,  including  the  correspondence  with 
Lord  Salisbury,  the  Memorandum  concluded  between  Sir  Julian  and 
myself,  and  the  Treaty  that  was  ultimately  proclaimed  on  the  9th  May, 
1892,  and  which  was  negotiated  by  Sir  Julian  and  myself,  not  one  word 
was  said  or  intimated  respecting  the  question  now  raised  by  the  British 
Government  as  to  a  secondary  submission  of  evidence  after  the  first 
five  points  set  forth  in  Article  VI  had  been  decided  by  the  Arbitrators. 
It  was  never  intimated  that  any  other  mode  of  proceeding  should  be 
had  than  that  which  is  expressed  in  Articles  III,  IV  and  V  of  the 
Treaty."  Articles  III,  IV  and  V  of  the  Treaty  are  those  which  pro- 
vided for  the  Case,  the  Counter  Case,  and  the  Argument.  That  is  Mr. 
.Elaine's  statement.  I  will  read,  as  the  Book  is  before  me,  the  conclud- 
ing passages  of  Mr.  Secretary  Foster's  last  letter  to  Lord  Rosebery  in 
terminating  this  correspondence,  and  enclosing  to  him  this  paper  signed 
by  Mr.  Blaine.  He  had  argued  this  Case  very  fully  and  very  clearly, 
as  it  seems  to  me,  through  this  correspondence;  and  be  concludes: 
"Having  thus  expressed  the  views  entertained  by  the  Government  of 
the  United  States  upon  the  argument  of  Lord  Rosebery  in  support  of  his 
interpretation  of  the  Treaty,  it  remains  for  me  to  add  that  I  am 
instructed  by  the  President  to  say  that  he  appreciates  the  spirit  of 
equity  and  liberality  in  which  Lord  Rosebery,  while  insisting  upon  his 
own  interpretation,  practically  to  some  extent  at  least,  and  I  hopefully, 
yields  to  the  Government  of  the  United  States  the  benefit  of  its  inter- 
pretation by  furnishing  to  the  latter  the  separate  Report  of  Her 
Majesty's  Commissioners,  with  the  permission  that  the  same  be  treated 
as  part  of  the  original  Case  on  the  part  of  Great  Britain.  If,  as  I 
believe  and  assume,  this  Report  contains  substantially  all  the  matter 
which  Her  Majesty's  Government  will  rely  upon  to  support  its  conten- 
tions in  respect  to  the  nature  and  habits  of  fur-seals,  and  the  modes  of 
capturing  them,  I  entertain  a  confident  hope  that  all  further  difficulty 
upon  the  questions  discussed  in  this  note  may  be  avoided.  I  deem 
it  necessary,  however,  to  say  that  the  Government  of  the  United  States 
will,  should  occasion  arise,  firmly  insist  upon  its  interpretation  of  the 
Treaty,  and  that  it  reserves  the  right  to  protest  against  and  oppose  the 
submission  to,  and  reception  by  the  Arbitrators  of  any  matter  which 
may  be  inserted  in  the  British  Counter  Case  which  may  not  be  justified 
as  relevant  by  way  of  reply  to  the  Case  of  the  United  States." 

The  PRESIDENT. — That  is  previous  to  the  Counter  Case  having  been 
given  over. 

Mr.  PHELPS. — Yes. 

General  FOSTER. — Three  months  before. 
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Mr.  PHELPS. — Three  months  before,  and  as  I  remarked  a  little  while 
ago,  the  Government  were  undoubtedly  actuated  in  a  large  degree  by 
the  opinion  assumed  by  Mr.  Foster  that  in  getting  the  British  Commis- 
sioners' Report  we  had  substantially  the  whole  of  the  evidence,  and 
that  the  question  as  to  the  submission  of  the  evidence  in  chief  in  the 
British  Counter  Case,  though  important,  was  practically  one  neverthe- 
less, that  we  might  not  find  it  necessary  to  insist  upon.  Then  three 
months  after  comes  the  Counter  Case  which  is  before  you,  and  we  find 
ourselves,  as  might  have  been  anticipated,  in  the  dilemma  I  have  stated. 
In  asking  you  to  reject  the  evidence  it  contains — and  we  believe  we 
could  make  it  very  clear  that  it  ought  to  be  rejected — we  should  only 
be  asking  you  to  terminate  the  Arbitration  at  this  late  stage.  We  did 
not  take  this  responsibility.  And  therefore  we  must  undertake  to  go 
on  and  deal  with  this  evidence  in  the  best  way  we  can. 

These  are  the  grounds,  Sir,  upon  which  we  protest  emphatically 
against  the  reception  of  this  supplementary  report  or  any  other  future 
evidence  bearing  upon  the  questions  in  this  case  that  are  to  be  deter- 
mined by  the  Tribunal.  It  will  be  for  the  Tribunal  to  justify,  if  it  is 
to  be  justified,  the  anticipation  of  the  United  States,  that  they  might 
trust  themselves  without  terminating  this  Treaty,  as  we  should  be  com- 
pletely warranted  in  doing,  in  the  hands  and  the  judgment  of  a  Tribunal 
selected  not  to  represent  one  party  or  another,  but  to  do  justice. 

There  is  another  objection  to  this  Report  to  which  I  must  briefly  call 
attention.  I  have  discussed  it  thus  far  as  being  a  piece  of  evidence, 
just  as  I  would  have  discussed  it,  had  it  been  the  deposition  of  a  wit- 
ness, and  indeed,  as  I  have  said,  a  great  deal  of  it  is  said  to  be  made  up 
of  the  depositions  of  witnesses. 

Sir  CHARLES  RUSSELL. — That  is  not  so. 

Mr.  PHELPS. — But  there  is  a  special  objection  in  our  apprehension  in 
the  reception  of  this  document,  even  if  other  evidence  were  now  admis- 
sible. If  it  were  held  that  the  case  is  open  to  the  parties;  and  if  it  is 
open  now,  it  would  be  open  till  the  award  is  made,  and  evidence  might 
be  put  in  after  the  argument;  if  it  were  held  that  evidence  is  now 
admissible,  this  document  is  not  admissible.  This  Report,  with  the 
extraordinary  weight  and  quality  which  is  conferred  upon  it  by  this 
Treaty,  as  a  very  cursory  reference  to  the  duties  of  this  Commission 
will  show,  should  not  be  received. 

You  will  excuse  me  perhaps  for  reading  again  what  has  been  read 
several  times,  namely  Article  9,  because  it  has  not  been  read  with  a 
view  to  this  point.  "The  High  Contracting  Parties  having  agreed  to 
appoint  two  Commissioners  on  the  part  of  each  Government  to  make 
the  joint  investigation  and  Report  contemplated  in  the  preceding  Arti- 
cle VII,  and  to  include  the  terms  of  the  said  Agreement  in  the  present 
Convention,  to  the  end  that  the  joint  and  several  Reports  and  recom- 
mendations of  said  Commissioners  may  be  in  due  form  submitted  to  the 
Arbitrators,  should  the  contingency  therefor  arise,  the  said  Agreement 
is  accordingly  herein  included  as  follows:  Each  Government  shall 
appoint  two  Commissioners  to  investigate," — how?  "Conjointly  with 
the  Commissioners  of  the  other  Government,  all  the  facts  having  rela- 
tion to  seal-life  in  Behring's  Sea,  and  the  measures  necessary  for  its 
proper  protection  and  preservation.  The  four  Commissioners  shall,  so 
far  as  they  may  be  able  to  agree,  make  a  joint  Report  to  each  of  the  two 
Governments,  and  they  shall  also  report,  either  jointly  or  severally", — 
even  in  the  event  of  disagreeing  they  are  still  authorised  to  report 
jointly,  though  not  required  to  do  so, — "to  each  Government  on  any 
points  upon  which  they  may  be  unable  to  agree.  These  Reports  shall 
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not  be  made  public",  and  so  forth.  The  investigation  was  to  be  a  joint 
investigation.  It  was  not  the  absurd  provision  of  the  Government 
creating  by  Treaty  what  each  might  have  created  for  itself  without 
Treaty,  —  an  ex  parte  mission  to  Alaska  to  prepare  its  Case.  It  was 
not  a  provision  that  each  Government  shoulcl  send  two  attorneys  up  to 
Alaska  to  gather  evidence  on  its  side,  leaving  the  other  side  to  take 
care  of  itself  in  the  same  way  or  in  any  other  way  it  thought  proper. 
That  needed  no  Treaty.  It  was  to  appoint  Commissioners,  whose  posi- 
tion corresponded  to  your  own,  to  investigate  jointly  for  the  benefit  of 
both  Governments  the  main  facts  underlying  the  questions  in  dispute; 
to  report  jointly  if  they  agreed,  and  jointly  if  they  chose  if  they  were 
unable  to  agree,  or  severally;  and  then  it  was  provided  most  properly 
that  the  conclusions  and  recommendations  and  discoveries  of  such  a 
joint  Tribunal,  I  may  almost  call  them,  —  a  Commission  joint  in  its 
character,  in  which  both  Governments  were  represented — that  those 
should  be  laid  before  the  subsequent  Tribunal,  if  it  became  necessary 
to  have  a  subsequent  Tribunal.  It  is  most  proper  that  they  should  be 
laid  before  you,  but  the  force  they  are  likely  to  have  when  they  corne 
before  you  will  very  likely  depend  upon  the  judgment  of  the  Arbitra- 
tors as  to  how  far  they  are  or  are  not  in  compliance  with  the  letter  and 
the  spirit  of  the  Treaty. 

Now,  the  function  of  those  Commissioners  was  exhausted  when  these 
Keports  were  made,  as  far  as  the  other  Government  was  concerned. 
They  became  fuacti  officio  when  they  made  their  reports  and  submitted 
them.  There  is  no  provision  in  the  Treaty  and  no  contemplation,  that 
half  the  Board  after  that,  without  the  knowledge  or  concurrence  of  the 
other  half,  should  either  make  another  expedition  up  to  Alaska  or  should 
sit  down  in  London  and  make  an  investigation,  and  make  a  large  body 
of  evidence  and  a  new  Eeport  on  those  questions,  and  that,  at  a  late 
stage  of  the  Case,  that  should  come  in  and  be  laid  before  you  as  evi- 
dence. The  whole  spirit  of  the  Treaty  rebuts  and  repudiates  any  such 
idea  as  that.  What  they  chose  to  do  for  their  own  Government  after 
that  is  no  affair  of  ours.  They  may  make  as  many  Eeports  and  inves- 
tigations for  their  own  Government,  if  their  Government  choose  to 
employ  them  to  do  so,  as  they  like. 

Mr.  Justice  HARLAN. — Do  you  know  when  the  investigation  was  made 
upon  which  this  supplemental  Eeport  was  based? 

Mr.  PHELPS. — No  better  than  Your  Honor  knows.  I  know  nothing 
at  all  about  it.  We  never  heard  of  this  supplemental  Eeport  till  the 
same  time  that  you  did. 

Sir  CHARLES  EUSSELL. — I  beg  you  pardon;  you  had  notice  in  the 
Counter  Case  that  we  should  present  such,  but  only  on  the  question  of 
Eegulations,  not  on  the  incidents  of  seal-life. 

Mr.  PHELPS. — I  never  read  it.  It  is  undoubtedly  there  if  my  learned 
friend  says  so;  but  it  never  attracted  my  attention. 

Mr.  Justice  HARLAN. — What  you  mean  is,  that  the  document  was  not 
seen  by  you  ? 

Senator  MORGAN. — It  must  have  been  in  existence  when  the  Counter 
Case  was  handed  in,  if  an  allusion  is  made  to  it  in  the  Counter  Case. 

Lord  HANNEN. — It  is  only  reserving  a  right  to  present  it  in  future. 

Senator  MORGAN — I  spoke  of  the  existence  of  the  Eeport.  It  must 
have  been  in  existence  at  the  time  that  the  Counter  Case  was  delivered. 

Sir  CHARLES  EUSSELL. — When  the  time  comes,  I  will  explain  it 
exactly. 

Mr.  PHELPS. — There  is  a  great  deal  more  to  be  said  about  these 
Reports;  but  not  now.  That  arises  on  the  merits  of  the  Case,  and  I  do 
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not  intrude  them  on  this  question,  which  is  only  as  to  the  admissibility 
of  this  one. 

Now,  I  say  that  the  Treaty  does  not  warrant  it.  1  should  have  said 
tlmt,  in  pursuance  of  this  provision,  the  United  States  threw  those 
Islands  open  to  this  Commission,  furnished  vessels.  ;md  extended  every 
possible  facility.  They  went  there  together, — the  four  Commissioners, 
as  they  should  have  done.  They  went  at  the  same  time;  but  they 
declined  the  offer  of  the  United  States  to  furnish  the  same  vessel,  Mr. 
Foster  i cm i nds  me;  so  that  they  went  on  their  expedition,  and  our 
Commissioners  made  their  Keport,  but  the  Islands  were  thrown  open 
either  to  themselves  or  with  us.  Then  comes  a  Report  which  will 
engage  your  attention  at  the  proper  time;  and  now  comes  this  proposi- 
tion, that  after  this  is  all  over  without  any  new  investigation,  for  it  will 
not  be  pretended  that  they  have  been  up  there  again,  I  think, — at  a  late 
stage  in  the  case  they  can  sit  down  and  make  a  new  document  which 
shall  become  evidence  in  the  Case?  It  would  not  be  evidence,  a  large 
part  of  it,  if  it  come  in  at  any  time,  if  it  is  not  invested  with  that  char- 
acter by  the  Treaty,  and,  unless  it  comes  in  according  to  the  terms  of 
the  Treaty,  it  does  not  acquire  that  character.  I  insist,  therefore,  in 
respect  to  this  document  that,  aside  from  the  general  objection  to  the 
admission  of  any  evidence  at  all,  at  this  stage  this  is  especially  obnox- 
ious because  it  is  an  attempt  to  exercise  functions  by  the  Commissioners 
that  had  been  exhausted  under  the  terms  of  the  Treaty  by  their  pre- 
vious Report.  Lord  Eosebery  was  struck,  as  I  have  said,  when  Mr. 
Foster  pointed  out  to  him  these  Eeports  that  were  to  be  the  result  of  a 
joint  investigation  and  perhaps  a  joint  Eeport. — "We  have  given  you 
ours;  yours  is  to  be  made  up  in  reply  to  ours." — "Oh!  no,"  said  Lord 
Eosebery,  "that  is  not  so.  Our  Eeport  was  completed,  and  in  the  hands 
of  Her  Majesty's  Government  on  such  a  day" — some  date  in  June, 
I  think, — "so  that  you  are  in  error  in  supposing  that  the  British  Com- 
missioners have  availed  themselves  of  the  chance  of  examining  your 
Eeport  before  they  made  theirs."  And  he  furnishes  the  Eeport.  How 
is  it  now?  Are  these  men  parties  to  this  cause?  Have  they  a  perpet- 
ual right  to  be  heard,  and,  when  their  conclusions  are  refuted  by  evi- 
dence, to  come  in  and  swear  over  again  or  report  over  again,  which  is 
the  same  thing  in  its  effect,  and  gather  more  testimony  and  more  hear- 
say and  conjecture  and  suspicion,  until  the  thousand  tongues  of  rumour 
are  exhausted,  and  still  make  it  evidence. 

There  is  only  one  other  point,  and  it  is  the  last  remark,  I  have  to 
trouble  you  with.  One  other  ground  for  the  admission  of  this  evidence 
was  stated  by  the  Agent  of  Her  Majesty's  Government  in  the  commu- 
nication to  the  Agent  of  the  United  States  Government,  which  accom- 
panied, I  believe,  the  notice  of  this  Eeport,  that  he  thought  the  Tribunal 
would  be  glad  of  any  "trustworthy"  information  that  would  aid  them 
to  determine  the  questions  before  them.  "  Trustworthy"  in  the  estima- 
tion of  Her  Majesty's  Government  is  ex parte  testimony  which  has  been 
concealed  from  the  other  side  and  no  possibility  of  reply  allowed!  Is 
that  trustworthy  information?  Through  what  back  door  of  the  Tri- 
bunal is  it  expected  that  such  evidence  would  make  its  appearance  in 
Court  if  it  made  its  appearance  at  all?  Trustworthy?  If  the  Treaty 
does  not  quite  admit  it,  you  must  really  accept  it,  because  it  is  so 
"trustworthy"!  I  cannot  add  anything  to  the  force  of  that  adjective, 
and  I  will  not  try.  How  far  we  are  entitled  to  comment  upon  the  evi- 
dence in  the  Counter  Case  that  has  thus  come  in  against  our  protest, 
and  as  we  say  utterly  out  of  order  will  come  up  hereafter.  We  are  now 
engaged  only  in  protesting  that  this  addition  should  not  be  made  to  it. 
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Sir  CHARLES  EUSSELL. — Does  any  body  add  anything? 

Mr.  CARTER. — I  designed  to  close  the  discussion,  but  I  desire  brevity 
and  I  shall  not  offer  anything  further  at  this  point. 

The  PRESIDENT. — I  call  your  attention  to  the  fact  that  we  have  only 
half  an  hour  before  the  interruption  of  our  meeting. 

Sir  CHARLES  RUSSELL. — I  cannot  conclude  in  that  time. 

The  PRESIDENT. — I  dare  say  not.  I  mention  the  fact  beforehand  in 
order  that  you  may  dispose  your  argument  in  consequence. 

Sir  CHARLES  EUSSELL. — If  you  please,  Sir. 

When,  Sir,  we  received  the  Notice  of  motion  which  the  representa- 
tives of  the  United  States  thought  proper  to  send  intimating  their 
intention  to  make  the  application  which  has  been  put  forward  by  my 
learned  friend  we  anticipated  a  discussion  which  would  have  been  of 
a  legal  character.  In  other  words,  we  anticipated  a  discussion  upon 
what  was  the  true  interpretation  of  the  Treaty  under  which  and  under 
which  alone  this  Tribunal  derives  its  authority,  and  we  certainly  did 
not  anticipate  that  this  would  have  been  made  the  occasion  of  import- 
ing into  the  discussion  the  heat,  the  extraordinary  heat,  that  my  learned 
friend  has  manifested,  and  still  less  did  we  anticipate  that  it  would 
have  been  made  the  occasion  for  flinging  very  broad,  very  wild,  and, 
as  I  shall  hope  to  demonstrate,  utterly  unfounded  suggestions  of 
attempted  injustice  on  the  part  of  Her  Majesty's  Government. 

Mr.  PHELPS. — I  did  not  mean  to  say  that,  Sir  Charles.  I  meant  to 
say  that  the  result  was  injustice. 

Sir  CHARLES  EUSSELL. — Well  I  am  glad  to  have  given  the  oppor- 
tunity, at  all  events,  for  a  disclaimer  of  something  which  certainly  was 
conveyed,  in  our  apprehension,  by  some  things  that  my  learned  friend 
has  said.  My  learned  friend  has  made  these  high  sounding  appeals  to 
justice  and  has  told  us  that  there  can  be  no  justice  of  judgment  unless 
there  is  justice  of  procedure,  what  is  that — (my  learned  friend  will  not 
suppose  I  mean  to  be  offensive  in  saying  it) — but  a  neatly  dressed  plati- 
tude! This  Tribunal  is,  I  admit, — nay,  it  is  part  of  our  Case, — gov- 
erned— governed  absolutely — by  this  Treaty,  I  begin  by  making  the 
admission,  that  if,  according  to  the  true  construction  of  that  Treaty, 
we  are  not  entitled  to  use  and  to  refer  to  what  has  been  called  the  Sup- 
plementary Eeport,  we  will  bow  to  the  judgment  of  this  Tribunal  as  a 
matter  of  course.  But  I  hope  to  make  it  apparent,  not  I  will  say  to  a 
majority  only  of  this  Tribunal,  but  I  hope  to  make  it  Apparent  to  each 
individual  member  of  this  Tribunal  that  we  are  perfectly  within  our 
rights  according  to  this  Treaty  in  the  course  that  we  have  pursued  and 
in  claiming  admissibility  for  the  document  in  question.  Now  I  shall 
best  express  the  condensed  sense  of  the  argument  which  I  have  to 
address  to  you  by  reading,  as  I  know  it  is  the  desire  of  the  Tribunal 
that  I  should  read,  our  short  answer  to  the  contention  on  the  other 
side,  which  has  been  reduced  into  writing,  and  which,  as  I  think  the 
President  desired  in  the  previous  Case,  should  be  handed  in  to  those 
who  have  charge  of  the  record  of  our  proceedings.  We  submit  "  that 
the  supplementary  report  of  the  British  Commissioners  dated  the  31st 
January  1893  presented  solely  with  reference  to  the  question  of  Eegu- 
lations  and  under  the  provisions  of  the  Treaty  of  Arbitration  of  the 
29th  of  February  1892  is  properly  presented  to  the  Tribunal  and  should 
be  considered  by  them  in  the  event  of  their  being  called  upon  to  deter- 
mine pursuant  to  Article  VII  what  if  any  concurrent  Eegulations  are 
necessary."  Now,  Sir,  you  will  observe  that  puts  in  the  fore  ground  a 
point  obscured  in  the  argument  of  my  learned  friend  it  puts  in  the  fore 
ground  the  fact  that  this  Supplementary  Eeport  is  not  conversant  with, 
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does  not  pretend  to  deal  with,  is  not  intended  to  be  used  in  relation  to 
any  of  the  questions  of  right  raised  in  this  Arbitration,  and  this  brings 
me  to  the  very  heart  of  this  contention.  This  brings  me  to,  in  fact, 
the  point  which  alone  can  supply  any  justification  for  the  grave  impor- 
tance which  my  friends  have  sought  to  attach  to  this  discussion.  What 
is  that  point.  What  is  the  heart  of  this  mystery.  It  is  this.  That 
my  learned  friends  desire  that  this  Tribunal  should  deal  with  all  the 
questions  embraced  within  the  purview  of  this  Treaty  as  if  they  were 
but  one  question,  that  this  Tribunal  shall  be  able  to  mix  up  and  to  con- 
sider in  the  same  range  of  thought  and  argument  two  classes  of  ques- 
tions which  are  distinct  in  themselves  and  are  made  distinct  beyond 
any  question  in  the  Treaty.  And  therefore  the  first  point  to  which  I 
desire  to  address  myself  is  to  make  it  apparent,  because  it  is  the  founda- 
tion upon  which  my  whole  argument  rests  that  not  only  are  there  two 
sets  of  questions,  or  two  divisions  of  questions,  I  should  prefer  to  say, 
differing  in  their  nature  and  as  to  which  different  considerations  as  to 
evidence  apply,  but  that  this  division  marks  out  a  further  division  of 
the  functions  of  this  Tribunal  itself  in  the  consideration  of  those  two 
divisions. 

Now  you  have  before  you,  Sir,  copies  of  the  articles  of  the  Treaty, 
and  I  will  not  trouble  you  by  more  than  a  passing  notice  of  articles 
III,  IV,  and  V,  which  deal  with  the  presentation  of  the  Case,  on  each 
side  and  which  in  Article  V  contemplates,  not  as  a  matter  of  grace  or 
favor,  as  my  learned  friend  seemed  at  one  moment  to  suggest,  but  as 
a  matter  of  right,  oral  argument  before  these  Arbitrators  upon  the 
questions  involved;  and  then  machinery  having  been  provided  in  those 
Articles  III,  IV,  and  V,  for  the  presentation  of  the  Case  on  each  side, 
by  Case  Counter  Case  and  Argument,  Article  VI  proceeds  to  set  out 
five  points  which  may  be  shortly  described  by  me — I  think  correctly 
described, — as  claims  of  right  upon  the  part  of  the  United  {States  in 
relation  to  the  subject  matter  in  controversy;  and  not  of  right  merely, 
but  of  exclusive  right.  The  first  question  is  the  exclusive  jurisdiction 
claimed  in  the  Behring  sea,  and  the  exclusive  rights  in  the  seal  fish- 
eries which  it  is  alleged  were  asserted  and  exercised  by  Russia.  That 
point  being  made  on  the  part  of  the  United  States,  in  order  to  support 
what  is  put  forward  more  or  less  seriously — very  seriously  indeed  in 
the  diplomatic  correspondence  which  led  to  the  Treaty,  but  which,  if  I 
may  judge  from  the  arguments  presented,  and  the  Counter  Case  of  the 
United  States,  is  now  going  to  take  what  my  learned  friend  euphemis- 
tically called  a  subordinate  place  in  the  arguement — the  second  ques- 
tion is  "How  far  were  these  claims  of  jurisdiction  as  to  the  seal  fish- 
eries"— "of  jurisdiction",  that  is  to  say  these  exclusive  claims,  "as  to 
seal  fisheries  recognized  and  conceded  by  Great  Britain".  Need  I  do 
more  than  point  out  in  passing  to  the  Jurists  whom  I  am  addressing 
that  upon  that  allegation  was  intended  to  be  asserted  a  claim  by  the 
United  States  based  upon  long  user,  acquiescence,  and  recognition  of 
certain  supposed  rights,  so  that  Great  Britain  was  to  be  excluded  from 
the  consideration  of  those  laws  which  regulate  territorial  jurisdiction 
and  cognate  rights,  and  was  in  the  language  of  lawyers  to  be  estopped, 
to  be  prevented  from  saying  that  these  rights  so  recognized  had  no 
legal  foundation  or  support  in  International  Law  at  all. 

The  third  question  is  subsidiary  to  these:  "Was  the  body  of  water 
now  known  as  the  Behring's  sea  included  in  the  phrase  'Pacific  Ocean7, 
as  used  in  the  Treaty  of  1825  between  Great  Britain  and  Russia,  and 
what  rights,  if  any,  in  the  Behring's  sea  were  held,  and  exclusively 
exercised  by  Russia,  after  said  Treaty".  Again  a  question  of  right. 
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Allegation  on  the  part  of  Great  Britain  that,  whatever  may  have  been 
the  antecedent  state  of  things,  that  passed  away  and  was  removed  by 
the  Treaty  of  1825,  because  the  Treaty  of  1825,  according  to  the  con- 
tention of  Great  Britain,  gave  in  express  terms  rights  of  fishing 
amongst  other  rights — I  should  have  said  it  recognized — not  gave,  but 
recognized  rights  of  fishing,  amongst  other  rights  in  the  Pacific  Ocean, 
which  was  a  comprehensive  phrase,  intended  to  include  the  Behring 
sea.  No,  said  the  United  States,  the  Behring  sea  was  left,  and  left 
designedly  out  of  the  Treaty,  and  whatever  rights  Kussia  claimed  and 
exercised  to  Behring  sea  were  left  untouched  by  that  Treaty.  But 
now,  according  to  my  learned  friend,  this  has  become  a  subordinate 
question.  He  has  referred  to  that  distinguished  man  now  passed 
away,  a  man  whose  ability  both  Hemispheres  have  recognized  and 
acknowledged,  some  of  whose  able  communications  and  arguments  upon 
this  matter  I  shall  have  to  consider  at  a  later  stage  of  this  discussion. 
But  what  did  he  say  upon  this  question?  Writing  on  the  17th  Decem- 
ber 1890.  I  am  referring  to  page  263  of  the  Appendix  to  the  Case  of 
the  United  States,  Volume  I — he  wrote  in  this  language: — " Legal  and 
diplomatic  questions,  apparently  complicated,  are  often  found,  after 
prolonged  discussion,  to  depend  on  the  settlement  of  a  single  point. 
Such,  in  the  judgment  of  the  President,  is  the  position  in  which  the 
United  States  and  Great  Britain  find  themselves  in  the  pending  con- 
troversy, touching  the  true  construction  of  the  Kusso-American  and 
Anglo-Kussian  Treaties  of  1824  and  1825;"  and  then,  after  dwelling 
upon  that  for  a  moment  he  goes  on,  "If  Great  Britain  can  maintain 
her  position  that  the  Behring  sea  at  the  time  of  the  Treaties  with  Rus- 
sia of  1824  and  1825  was  included  in  the  Pacific  Ocean  the  Government 
of  the  United  States  has  no  well  grounded  complaint  against  her;" 
and  yet  we  are  now  told  by  my  learned  friend  that  the  importance  of 
this  question  is  receding  into  the  background  and  is,  after  all,  only  a 
subordinate  question.  Why  it  suits  the  exigencies  of  the  discussion 
of  my  learned  friend  to  assume  that  position  will  become  apparent 
when  it  is  more  germane  to  the  matter  in  hand  to  enlarge,  as  1  must  at 
a  later  stage  enlarge,  upon  this  branch  of  the  argument  and  of  the 
controversy.  What  is  the  next  question?  Did  not  all  the  rights  of 
Eussia  as  to  jurisdiction  and  so  on,  pass  by  the  cession  of  1867  when, 
as  you  know,  the  United  States  of  America  acquired  by  cession  of  that 
year  1867,  the  district  of  Alaska  and  the  rights  properly  incident  to 
the  territorial  cession  of  that  country — again  supporting  their  deriva- 
tive title?  Finally.  "  Has  the  United  States  any  right,  and,  if  so,  what 
right  of  protection  or  property  in  the  fur  seals  frequenting  the  Islands 
of  the  United  States  in  Behring  sea  when  such  seals  are  found  outside 
the  ordinary  three  mile  limit?" 

Now  I  have  read  these  questions,  I  would  submit, — and  I  appeal  to 
the  judgment  of  any  single  Arbitrator  who  hears  me — and  I  do  not 
understand  my  learned  friend  even  to  suggest  the  contrary — that  every 
one  of  those  questions  depends  upon  right.  As  I  say,  I  do  not  under- 
stand that  to  be  disputed.  But  what  follows  from  that?  Why  not 
only  that  there  is  a  distinction  as  to  the  character  of  the  questions, 
but  that  this  distinction  involves — necessarily  involves — a  distinction 
in  the  functions  which  this  Tribunal  have  to  exercise  in  relation  to 
those  questions,  if  there  be  found  also  in  the  Treaty  questions  which 
do  not  depend  upon  right.  What  is  that  distinction  ?  Well,  it  is  clear. 
You  are  a  distinguished  body  of  Jurists.  You  are  chosen  because  you 
are  so.  You  are  here  not  to  make  the  law,  not  to  declare  what  the  law 
ought  to  be,  but  you  are  to  adjudicate  upon  questions  of  right  as  the 
B  s,  PT  xi 4 
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taw  is.    In  other  words,  in  this  respect,  your  functions  are  distinctly, 
absolutely,  solely,  the  functions  otMudgos  and  ot'.lurists. 

But  I  pass  from  those  quest  ions,  and  1  have  to  show  if  I  can  that  the 
Treaty  contemplates  by  this  Tribunal  the  set  tlcMncnt  of  other  questions 
which  are  not  dependent  upon  right,  which  are  not  dependent  upon  the 
assertion  of  exclusive  right;  but  .you  an-  asked  (the  questions  of  right 
being  decided),  to  apply  your  minds  as  an  impartial  Tribunal,  and 
representing  not  one  side  but  both,  recognizing  the  fact  that  then 
other  rights  than  the  rights  of  the  United  States  and  other  rights  th  in 
the  rights  of  Great  Britain,  to  determine  what  regulations  are  IRMCS- 
sary  for  the  proper  protection  and  preservation  of  the  fur  seal.  You 
are  then  dealing  with  an  area  of  the  open  sea  in  which  the  rights  of 
mankind  are  common  and  you  are  asked,  in  the  interests  of  all  to  say 
ir hat  would  be  the  just,  the  necessary,  the  proper  regulations  addrc.wd  to 
the  object,  the  main  object,  of  this  Arbitration,  the  preservation  of  the 
fur  seal. 

Senator  MORGAN. — Does  the  learned  Counsel  insist  that  that  is  a  judi- 
cial function  on  our  part? 

Sir  CHARLES  EUSSELL. — Not  at  all.  I  am  glad  that  the  Member  of 
the  Tribunal  who  has  addressed  me  is  recognizing  the  distinction  that  I 
am  drawing.  No.  When  you  get  to  that  part  of  the  Case,  you  will 
have  to  do  what  in  the  interest  of  all  concerned  is  expedient.  You  have  to 
st(tnd  between  these  parties  who  are  in  controversy,  recollecting  that  each 
of  them  has  a  right  which  must  be  regarded  and  borne  in  mind  and  that 
outside  the  immediate  parties  to  the  controversy  there  are  others  who  have 
rights  as  apart  of  mankind. 

Senator  MORGAN. — In  that  view,  if  I  understand  the  Counsel,  ice 
have  something  to  ordain  in  that  particular  mew  of  the  case,  and  not  any- 
thing to  adjudicate. 

Sir  CHARLES  EUSSELL. — You  have  to  recommend  and  to  recommend 
with  authority. 

Senator  MORGAN. — "Determine"  is  the  language. 

Sir  CHARLES  EUSSELL. — Yes,  determine. 

Lord  HANNEN. — "Determine  ". 

Sir  CHARLES  EUSSELL. — Determine  I  agree  that  is  what  you  have  to 
do;  and  without  pledging  myself  for  the  moment  to  the  acceptance  or  the 
non  acceptance  of  the  word  "ordain"  as  distinguished  from  the  word 
"determine",  as  distinguished  from  the  word  "adjudicate"  which  possibly 
is  correct. — I  can  convey  my  meaning.  I  think,  intelligibly;  you  have, 
under  the  first  head,  to  deal  as  Judges  and  Jurists,  under  the  second 
head,  you  have  to  deal  as  just  men  ordaining  a  set  of  rules  which  the 
parties  have  left  to  your  determination  and  which  you  are  asked  to 
determine  in  view  of  all  the  interests  affected.  That  I  take  to  be  the 
grave  distinction. 

Well  then  in  what  order  is  this  question  to  come  before  you.  If  my 
learned  friends  are  right  or  my  learned  friend  Mr.  Phelps  is  right  in 
his  contention,  there  is  no  reason  why  he  should  not  begin  at  what  I 
would  call  the  wrong  end  of  this  discussion — why  he  should  not  say 
"  Well,  I  have  already  gone  the  length  of  admitting  that  these  questions 
of  right  are  gradually  receding  into  the  background,  I  do  not  attach 
importance  to  them.  I  will  ask  the  Tribunal  to  begin  with  the  Eegu- 
lations" !  Could  he  do  so! 

Mr.  Justice  HARLAN. — What  I  wish  to  ask  just  here  is  whether,  in 
your  use  of  the  word  rights  you  are  referring  to  the  rights  that  may  be 
involved  in  the  answers  to  the  first  four  questions,  or  do  you  embrace 
also  the  rights  involved  in  Question  5 f 
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Sir  CHARLES  EUSSELL. — Unmistakably  Question  5, — unmistakably, 
beyond  any  possibility  of  argument  whatever,  yes,  and  the  contrary 
has  not  even  been  suggested  in  argument  by  my  learned  friend  Mr. 
Phelps;  absolutely. 

Senator  MORGAN. — Jf  the  learned  Counsel  will  indulge  me  for  a 
moment  I  wish  to  call  attention  to  the  first  question  under  Article  6, 
"What  exclusive  jurisdiction  in  the  sea  now  known  as  the  Behring's 
Sea,  and  what  exclusive  rights  in  the  seal  fisheries  therein  did  Eussia 
assert  and  exercise  prior  and  up  to  the  time  of  the  cession  of  Alaska 
to  the  United  States?"  The  point  I  wish  to  call  the  attention  of  Coun- 
sel to  is  whether  the  il  assertion  and  exercise  prior"  to  that  period  by 
Eussia  is  not  the  proposition  that  we  have  to  answer  instead  of  the 
rightful  ness  of  the  exercise  and  assertion. 

Sir  CHARLES  EUSSELL. — I  thinlc  both;  either  would  be  enough  for 
my  purpose,  but  I  think  both.  But  now  I  follow  the  question  addressed 
to  me  by  another  member  of  the  Tribunal  and  I  would  desire  to  give  a 
little  fuller  answer  to  it.  How  are  these  questions  introduced"?  I  was 
putting  to  myself  the  question  whether  it  would  be  competent  to  the 
Representatives  of  the  United  States  to  say.  "  We  will  dispeuce  with 
all  those  questions  1,  2,  3,  4  and  5.  We  will  ask  the  Tribunal  straight 
away  to  come  to  the  question  of  Regulations  under  Article  YII ". 
Would  it  be  within  their  competence  to  ask  it.  Would  it  be  within 
the  competence  of  this  Tribunal  to  yield  to  that  request.  I  say  emphat- 
ically no,  because  Article  VI  begins  by  saying:  "In  deciding  the  mat- 
ters submitted  to  the  Arbitrators,  it  is  agreed  that  the  following  five 
points  shall  be  submitted  to  them  in  order  that  their  award  shall 
embrace  a  distinct  decision  upon  each  of  the  said  five  points".  There- 
fore the  decision  of  the  Tribunal  upon  each  of  those  five  points  cannot 
be  dispensed  with,  but  what  is  the  order  of  the  decision.  Could  they 
decide  the  question  of  Eegulations  first  and  then  proceed  to  the  ques- 
tion of  right1?  No,  because  Article  VII  provides  this.  I  need  not  say 
that  any  interpretation  points  to  a  contingency.  "  If  the  determination 
of  the  foregoing  questions  as  to  the  exclusive  jurisdiction  "  you  observe 
"  of  the  United  States  shall  leave  the  subject  in  such  position  that  the 
concurrence  of  Great  Britain  is  necessary  to  the  establishment  of 
Eegulations  for  the  proper  protection  and  preservation  of  the  fur-seal 
in,  or  habitually  resorting  to  the  Behring  sea".  What  is  to  follow? 
"  the  Arbitrators  shall  then  determine"  that  is  to  say  if  the  contingency 
happens,  then,  but  not  till  then,  "the  Arbitrators  shall  determine 
what  concurrent  Eegulations  outside  the  jurisdictional  limits  of  the 
respective  governments  are  necessary  and  over  what  waters  such 
Eegulations  should  extend  ". 

I  think  therefore  that  I  have  so  far  made  good  my  position — I  ought 
not  to  say  that  I  think  so,  as  it  is  not  the  habit  of  Counsel,  with  us  at 
least,  to  express  personal  opinion  and  I  wish  to  guard  myself  and  desire 
to  follow  the  course  which  is  considered  the  proper  course  in  these  mat- 
ters to  submit  these  matters,  and  let  them  be  tested  by  the  strength  of 
the  arguments  advanced  in  support  of  them  without  bringing  in,  and 
I  hope  my  learned  friends  will  agree  with  me,  the  personality  of  Coun- 
sel as  a  warrant  for  or  against.  I  am  quite  sure  that  there  are  many 
propositions  put  forward  in  the  argument  which  I  have  had  the  pleasure 
of  reading  presented  by  the  United  States  which  I  should  be  sorry  to 
be,  and  I  think  my  friends  would  be  sorry  themselves  to  be  committed 
to  as  approving  Lawyers. 

The  contingency  is,  therefore,  that  if  it  shall  be  found  that  the  matter 
stands  in  such  a  condition  of  things  that  there  is  not  the  exclusive 
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right  peculiarly  appertaining  to  the  United  States,  which  is  suggested 
either  under  an  inherent  or  under  a  derivative  title,  then  the  question 
of  Regulations  is  to  arise.  I  now  think  this  the  convenient  moment 
tor  supplementing  the  further  answer  to  the  question  which  one  of  the 
Tribunal  was  good  enough  to  address  to  me  as  to  Question  5.  The  only 
difference  between  Question  f>  and  the  preceding  Questions  is  this. 
Hoth  relate  to  questions  of  right;  both  lire  based  upon  allegations  of 
right  on  the  part  of  the  United  States.  The  only  difference  is  that 
whereas  the  Questions  1,  2,  3  and  4  are  based  upon  what  I  may  call  the 
derivative  title  under  Russia  and  upon  the  allegation  of  acquiescence 
of  Great  Britain,  Question  "»  asserts  those  rights  of  protection  and  of 
property  as  inherent  in  the  United  States  itself  by  virtue  of  its  territory 
and  rights  inherent  in  itself,  exclusive  of  others.  That  is  the  only 
difference.  In  other  words,  Question  5  points  to  rights  of  an  exclusive 
kind  belonging  to  the  United  States  by  reason  of  its  inherent  powers 
as  territorial  owners;  Questions  1,  2,  3  and  4  are  conversant  with  the 
allegation  of  rights  of  the  same  kind  but  based  upon  a  derivative  title 
from  Russia,  a  title  which  they  allege  to  have  been  recognised  by  Great 
Britain. 

Now,  I  claim,  therefore,  to  have  made  good,  so  far,  the  position  with 
which  I  set  out. 

Mr.  Justice  HARLAN. — In  order  that  I  may  get  your  idea  exactly, 
will  you  tell  me,  is  it  your  contention  that  the  arbitrators  could  not 
determine  the  question  named  in  the  first  two  lines  of  Article  VII  as  to 
the  exclusive  jurisdiction  of  the  United  States  without  also  determining 
the  question  of  the  right  of  property  in  Question  5. 

Sir  CHARLES  RUSSELL. — I  think,  Sir,  I  must  ask  you  to  be  good 
enough  to  repeat  that  question,  and,  if  you  could,  in  a  little  louder 
voice? 

Mr.  Justice  HARLAN. — Is  it  your  position,  which  I  want  to  under- 
stand fully,  that  the  arbitrators  could  not  determine  the  question  in  the 
forefront  of  Article  VII  as  to  the  exclusive  jurisdiction  of  the  United 
States  without  determining  also  the  question  of  the  right  of  property 
named  in  Question  5? 

Sir  CHARLES  RUSSELL. — No,  I  say  that  is  involved.  I  have  already 
answered  that  in  the  answer  that  I  have  already  given  to  you. 

Mr.  Justice  HARLAN. — Yes. 

Sir  CHARLES  RUSSELL. —You  will  observe,  Sir,  that  the  thing  is 
clear.  "If  the  determination  of  the  foregoing  questions,"  you  will 
observe,  the  argument  is  clear  and  I  beg  to  point  out  that  it  would  have 
been  very  convenient,  if  this  idea  was  passing  through  your  mind  or 
through  the  mind  of  any  member  of  the  Tribunal,  if  my  learned  friends 
themselves  had  been  asked  about  it,  because  my  learned  friend  (and 
therein  I  think  he  was  perfectly  right)  did  not  seek  to  draw  any  distinc- 
tion such  as  is  suggested  in  the  question,  nor  indeed  could  he  as  I  submit. 
The  first  words  of  Article  VII  are.  "If  the  determination  of  the  fore- 
going questions  as  to  the  exclusive  jurisdiction  of  the  United  States." 
It  draws  no  distinction  between  Question  5,  and  Questions  1,  2,  3  and 
4.  It  deals  with  the  foregoing  Questions.  The  foregoing  Questions 
are  Questions  1,  2, 3,  4  and  5.  That  is  my  answer. 

But  now,  Sir,  I  proceed. 

The  PRESIDENT. — I  would  rather  that  we  broke  off  here  if  you  are 
going  to  begin  a  new  part  of  your  argument. 

Sir  CHARLES  RUSSELL. — If  you  please. 

[The  Tribunal  then  adjourned  for  a  short  time.] 
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Sir  CHARLES  EUSSELL. — Sir,  so  far  I  have  dealt  only  with  the  clear 
and  marked  divisions  of  the  questions  and  the  clear  and  marked  dis- 
tinction as  to  the  functions  which  this  Tribunal  is  called  upon  to  exer- 
cise in  relation  to  that  marked  division  of  the  question.  So  far  I  have 
said  nothing  about  the  Commissioners.  It  will  be  apparent  to  the 
Tribunal  that  the  reference  to  the  Commissioners  appears  in  the  Treaty 
in  an  inverted  order.  That  is  to  say  that  Article  VII  refers  to  the  part, 
so  to  speak,  that  their  opponents  are  to  play  in  the  controversy  when  it 
becomes  a  question  of  Eegulations  before  the  Tribunal  whereas  it  is  in 
Article  IX  that  we  find  the  constitution  of  the  Commission  itself;  and 
therefore,  with  the  assent  of  the  Tribunal,  I  would  refer  to  Article  IX 
first  as  being,  I  think,  in  the  more  natural  order. 

Article  IX  provides  that : 

The  High  Contracting  Parties  have  agreed  to  appoint  two  Commissioners  on  the 
part  of  each  Government  to  make  the  joint  investigation  and  report  contemplated  in 
the  preceding  Article  VII  and  to  include  the  terms  of  the  said  agreement  in  the 
present  Convention  to  the  end  that  the  joint  and  several  reports  and  recommenda- 
tions of  the  said  Commissioners  may  be. 

Not  "shall  be  "  but "  may  be  " : — "  In  due  form  submitted  to  the  Arbi- 
trators, should  the  contingency  therefor  arise." 

Thereupon  it  proceeds:  "That  each  Government  is  to  appoint  two 
Commissioners  to  investigate  conjointly."  And  further: 

The  four  Commissioners  shall,  so  far  as  they  may  be  able  to  agree,  make  a  joint 
report  to  each  of  the  two  Governments,  and  they  shall  also  Report  either  jointly  or 
severally  to  each  Government,  on  any  points  upon  which  they  may  be  unable  to 
agree. 

Then  follows  the  provision  that  they  are  not  to  be  made  public  until 
submitted  to  the  Arbitrators,  or  until  it  shall  appear  that  the  contin- 
gency of  their  being  used  by  the  Arbitrators  cannot  arise. 

Now,  first,  it  is  clear  from  Article  IX,  and  still  more  clear  from  Arti- 
cle VII  that  the  functions  of  the  Commissioners  have  relation,  and  rela- 
tion solely,  to  the  question  of  Kegulations.  Now,  is  that  in  dispute? 
I  do  not  think  it  can  be  disputed.  I  do  not  understand  my  friend  Mr. 
Phelps  to  have  suggested  the  contrary. 

Mr.  CARTER. — I  do  not  know  that  Sir  Charles  expects  an  answer  to 
that. 

Sir  CHARLES  EUSSELL. — Merely  yes  or  no.  I  anticipated  rightly 
that  there  was  no  contention  about  that. 

Mr.  CARTER. — There  is;  we  shall  not  agree  to  that. 

Sir  CHARLES  EUSSELL.— 1  beg  your  pardon.  I  understood  you  to 
agree.  Now,  I  understand  it  to  be  suggested  that  the  Commissioners 
reports  have  relation  to  other  matters  than  the  matter  of  Eegulations. 
That  is  what  I  understand. 

Mr.  CARTER. — They  relate  to  everything  that  they  are  pertinent  for. 

Sir  CHARLES  EUSSELL. — Yes;  but  the  point  is  what  are  they  perti- 
nent for?  To  that  I  get  no  answer.  Either  the  functions  of  the  Com- 
missioners relate  to  Eegulations,  or  they  do  not.  What  is  the  position 
that  the  States  Counsel  take.  In  certainly  understood — I  may  have 
been  wrong,  of  course  I  should  not  seek  to  bind  my  friend  Mr.  Carter 
by  any  statement  that  my  friend  Mr.  Phelps  made; — but  my  friend  Mr. 
Phelps  in  distinct  terms  said  that  this  was  the  ordinary  case  in  which 
one  question  being  submitted  one  way,  other  questions  might,  become 
unnecessary  to  consider  at  all:  therefore,  if  the  first  five  questions  were 
decided  one  way,  the  question  of  Eegulations  might  become  wholly 
immaterial.  But  I  do  not  seek  to  rely  upon  any  admission,  qualified  or 
absolute.  I  rely  upon  the  Treaty  itself.  What  is  the  matter  to  which 


54  ARGUMENTS    ON    PRELIMINARY    MOTIONS. 


sioii. 


these  reports,  to  use  my  friend  Mr.  Carter's  slightly  dubious  expl  • 

are  pertinent  1    Tliis  at  least  is  clear,  that  Article  IX  contemplates  a 

contingency  in  which  their  reports  shall  not   he  used.     So  far,  I    think, 
we  agree. 

Then  what  is  the  function  that  the  report  is  to  play  and  in  referen 
to  what  questions?  For  that  we  have  to  look  to  Article  VII: 

II'  t li<>  determination  of  the  tbro^oinjj;  questions  as  to  the  exclusive  jurisdiction 
the  Tinted  States  shall  leave  t  he  subject  in  such  position  that  the  concurrence 
liieat  Britain  is  necessary. 

Then  the  Arbitrators  shall  determine  that  question. 

"To  aid  them  in  that  determination,  a  report  of  a  Joint  Commission, 
to  be  appointed  by  the  respective  Governments  shall  be  laid  In-fore 
them" — the  next  phrase  I  will  leave  till  a  later  period  of  my  argu- 
ment— "with  such  other  evidence  as  either  Government  may  submit/' 

It  really  passes  niy  humble  capacity  to  see  what  is  to  be  said  in 
answer  to  the  proposition  which  I  respectfully  affirm  and  submit,  that 
Articles  VII  and  IX  make  that  clear  to  demonstration  which,  up  to  this 
moment,  I  did  not  think  was  even  in  controversy  between  us,  that  the 
appointment  of  the  Commissioners,  to  begin  wiih.  and  the  report  of  the 
Commissioners  consequent  upon  their  appointment,  was  to  serve  one 
purpose  and  one  purpose  only — to  aid  the  arbitrators,  should  the  con- 
tingency arise,  in  determining  the  regulations  which  they  are  to  ordain. 

1  am  a  little  surprised  that  there  should  be  any  doubt  about  that.  I 
cannot  think  there  is  any  real  doubt  in  the  mind  of  any  one  of  the 
Tribunal  whom  I  am  now  addressing.  But  of  course  I  go  further  than 
that — much  further  than  that.  I  say  that  Article  VII  shows,  and  shows 
for  a  very  good  reason,  that  when  you  come  to  the  question  of  Regula- 
tions you  are  following  and  observing  an  order  quite  distinct  from  that 
which  you  are  observing  when  you  are  dealing  with  the  question  of 
right,  because  you  have  got  what  might  be  called  self-contained  pro- 
visions in  Article  VII,  showing  what  the  Tribunal  may  have  regard  to 
in  the  consideration  of  the  question  of  Regulations.  What  is  that? 
They  are  to  be  aided  by  the  Report  of  the  Commissioners;  and  what 
else?  "And  this  report  shall  be  laid  before  them  with  such  other  evi- 
dence as  either  Government-may  submit." 

Really  one  has  a  difficulty  in  knowing  what  is  the  construction  put 
opposite  to  this.  My  friend,  Mr.  Phelps,  says  that  the  fallacy  in  our  con- 
structions depends  upon  the  misconstruction  which  we  place  upon  the 
word  "contingency"  in  Article  IX;  and  I  agree — for  I  wish  to  come  to 
close  quarters  upon  the  question — that  if  my  friend's  construction,  of 
that  word  "contingency"  in  Article  IX  is  the  correct  one,  he  has 
advanced  a  long  way  in  the  support  of  his  argument;  but  equally  by 
contrary  if  his  construction  is  the  erroneous  one  it  is  fatal  to  his  argu- 
ment. 

Now,  the  first  thing  to  be  observed  is  this:  That  the  word  "con- 
tingency" occurs  twice  in  Article  IX.  It  occurs  in  the  first  clause;  it 
occurs  in  the  later  clause.  Is  it  to  be  believed  that  it  occurs  in  those 
two  clauses  in  a  different  sense  and  that  the  same  word  used  in  the  same 
article  has  one  meaning  in  one  part  of  that  Article  and  another  mean- 
ing in  another  part?  No,  I  do  not  think  that  will  be  urged;  but  I  am 
not  asking  for  an  answer.  I  do  not  think  that  will  be  urged;  but  what 
is  its  meaning  in  the  position  in  which  it  first  appears? 

I  think,  before  I  submit  what  the  Tribunal  has  of  course  already 
anticipated,  as  to  the  meaning  which  we  attribute  to  it,  it  is  best  to  see 
what  my  friend,  Mr.  Phelps,  says  about  it.  I  am  reading  from  the  print 
of  the  shorthand  note  of  the  argument  yesterday  evening,  at  page  47 


ARGUMENTS    ON   PRELIMINARY    MOTIONS.  55 

of  the  print,  at  the  end  of  the  second  large  clause,  about  the  middle  of 
the  page:  "These  reports,  says  the  Treaty,  shall  not  be  made  public 
they  shall  be  submitted  to  the  Arbitrators  or  it  shall  be  considered". 

That  the  contingency  of  their  being  used  by  the  Arbitrators  cannot 
arise.  It  is  said  that  that  contingency  refers  to  the  contingency  of  the 
decision. 

"It  is  said"  ought  also  to  precede  the  next  sentence. 

"It  is  said  the  contingency  is,  whether  the  Arbitrators  shall  decide 
in  favor  of  or  against  the  claims  of  right  which  the  United  States 
Government  have  set  up.  We  regard  that  as  altogether  erroneous.  It 
is  the  contingency  of  the  Arbitration  itself — the  contingency  of  there 
being  any  arbitration,  not  the  contingency  of  the  decision  on  the  pre- 
vious questions  that  the  Arbitration  shall  reach,  if  it  takes  place7'. 

That  meaning  is  sufficiently  obvious ;  but  it  is  made  clearer  if  the 
Tribunal  will  refer  to  page  50,  the  last  sentence  but  two  at  the  bottom 
of  the  page.  You  will  observe,  sir,  the  sentence  beginning  "  Does  it 
refer  ". 

"Does  it  refer,  as  my  learned  friend  will  contend,  to  the  contingency 
of  the  Tribunal  deciding  against  the  United  States  on  the  five  questions 
that  are  first  propounded,  or  does  it  refer  to  the  contingency  of  there 
being  any  arbitration  at  all?" 

That  is  it  say,  those  who  argue  on  behalf  of  the  Government  of  the 
Queen  contend  that  it  depends  on  the  contingency  of  the  decision  in  a 
particular  way  of  the  five  questions.  "I",  says  Mr.  Phelps,  represent- 
ing the  United  States,  "contend  that  tlie  contingency  referred  to-  is  the 
contingency  of  there  being  any  arbitration  at  all".  The  issue  is  there- 
fore clearly  joined  between  us.  My  learned  friend  has  stated  with  great 
clearness,  what  he  means  is  the  construction.  He  adopts  one  construc- 
tion ;  we  adopt  the  other. 

And  finally,  the  last  reference  I  shall  trouble  you  with,  Sir,  is  the  last 
paragraph  but  one  on  page  51,  of  the  short  hand  reports  where  there 
is  an  interruption  by  one  of  the  Tribunal  putting  a  question.  My  friend 
has  concluded  the  sentence  which,  ends,  or  begins  a  paragraph,  I  am 
not  sure  which : 

"  If  the  Commissioners  agreed,  there  would  be  no  occasion  for  any 
Arbitration." 

This  is  still  following  out  the  idea  that  the  contingency  twice  referred 
to  in  Article  IX  referred  to  the  contingency  of  there  being  no  Arbitra- 
tion at  all. 

"If  the  Commissioners  agree,"  says  Mr.  Phelps,  "there  would  be  no 
occasion  for  any  arbitration".  Then  Lord  Hannen  asks  the  question. 

"Where  is  that  embodied  in  the  Treaty?  Is  it  anywhere  embodied  in 
the  Treaty,  that  if  the  Commissioners  agreed  the  Arbitration  would 
not  go  on?" 

This  is  a  very  pertinent  matter.    My  learned  friend's  answer  is. 

"No,  your  Lordship,  it  is  not." 

Now,  therefore,  the  question  is  the  question  that  is  decisive  in  this 
matter,  as  it  seems  we  both  think. — What  is  the  meaning  of  the  word 
"contingency"  in  Article  IX? 

Now,  let  me  guard  myself  upon  one  matter  of  construction.  This  is 
a  question  of  the  construction  of  the  Treaty;  and  although  I  do  not 
deny  that  on  points  where  the  Treaty  is  ambiguous  it  may  be,  and  has 
been  so  regarded  by  previous  tribunals  constituted  like  this,  admissible 
to  refer  to  the  negotiations  which  led  up  to  the  Treaty,  in  order  to  define 
the  subject  matter  of  the  Treaty,  the  subject-matter  referred  to  the 
tribunal,  etc.,  I  deny  that  where  the  Treaty  itself  is  clear  and  unam- 
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biguous,  that  the  reference  to  what  Lord  Salisbury  may  have  thonghl 
or  said  or  written  in  his  Cabinet,  the  question  of  the  Treaty  being  a 
matter  of  royal  prerogative  and  therefore  of  executive  action  in  Great 
Britain,  can  be  invoked  in  the  construction  of  the  Treaty;  and  equally 
we  know  that  by  the  Constitution  of  the  United  States  the  head  of  the 
executive  there  cannot  bind  the  country  by  a  Treaty,  but  that  it  must 
be  a  matter  approved  by  the  Senate  or  approved  by  a  certain  propor- 
tion of  the  Senate.  Agreed;  but  we  have  no  more  to  do  with  discus- 
sions in  Senate  or  out  of  Senate,. or  as  to  what  influenced  this  Senator 
or  that  Senator  in  the  view  that  he  took  in  giving  his  vote  for  or  against 
the  affirmation  of  the  treaty  than  we  have  to  do  with  the  thoughts, 
opinions,  writings,  sayings  of  Lord  Salisbury  discussing  the  matter  with 
his  colleagues  or  conveying  his  views  by  diplomatic  correspondence  to 
the  representatives  of  the  Crown  in  foreign  countries. 

Then  is  this  clear?  Is  it  a  matter  of  doubt  what  this  "contingency" 
means'?  Let  us  see  the  connection  in  which  it  is  used: 

"The  Contracting  Parties  have  agreed  to  appoint  two  Commissioners 
to  report  on  the  part  of  each  Government  to  make  the  joint  investiga- 
tion and  to  the  end  that  the  joint  and  several  reports  and  recommen- 
dations— " 

Can  it  be  supposed  that  the  recommendations  had  anything  to  do 
with  the  question  of  decision  and  legal  right? 

"of  said  Commissioners  may  be  in  due  form — " 

What? 

"submitted  to  the  Arbitrators,  should  the  contingency  therefor  arise." 

It  is  not  submitted  to  a  tribunal  of  arbitration  ex  post  facto  to  be 
constituted,  but  it  is  submitted  to  the  Tribunal  which  by  this  Treaty 
is  constituted;  and  therefore  to  suggest  that  it  was  in  the  contempla- 
tion of  the  parties  to  this  Treaty  that  the  contingency  referred  to,  as  to 
there  being  arbitration  at  all,  cannot  be  supported  with  any  show  of 
reason  whatever.  The  Tribunal  is  constituted  by  this  Article. 

But  is  there  anything  further  to  make  that  clear  f  If  my  friend  is  right 
in  his  contention,  it  follows  that  it  was  also  contemplated  that  if  the  Com- 
missioners should  agree  in  their  report — and  that  is  what  my  learned 
friend  does  not  shrink  from  saying — that  if  the  Commissioners  should 
agree  in  their  report,  there  is  to  be  no  arbitration  at  all.  There  are 
two  answers  to  that.  The  first  answer  is  that  which  you  will  already 
have  gathered  from  my  argument  on  another  point;  namely:  that  the 
Commissioners  had  nothing  to  do  with  the  questions  of  right,  and 
that  Article  VI  expressly  stipulates  that  there  shall  be  a  distinct  deci- 
sion by  the  Arbitrators  upon  those  five  questions.  That  is  answer 
number  one. 

Answer  number  two,  equally  clear  and  equally  conclusive:  That  if 
the  Commissioners  had  agreed  in  their  report,  and  had  agreed  in  their 
recommendation,  not  only  does  this  Treaty  not  make  it  obligatory  upon 
the  Arbitrators  to  accept  and  act  upon  that  report,  but  it  in  express 
terms  shows  what  was  to  be  the  relation  of  that  report  to  their  consid- 
eration, and  to  their  decisions  on  the  question  of  regulations.  Article 
VII  has  in  express  terms  said  that  the  report  of  the  Commissioners 
was  not  to  rule  them,  was  not  to  be  a  matter  which  they  were  to  adopt 
as  a  matter  of  course,  without  exercising  their  own  judgment  upon  it, 
but  was  a  matter  to  aid  them  in  their  determination  upon  the  question 
of  regulations. 

Therefore  my  answers,  as  I  submit,  are  clear  and  complete.  It  was 
not  the  contingency  of  there  being  an  arbitration  afc  all,  for  the  two 
reasons  I  have  given,  which  I  hope  I  have  made  intelligible  to  the 
Tribunal,  and  which  I  do  not  desire  to  repeat. 
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The  contingency  was  the  contingency  of  the  five  questions  being 
decided  in  the  fashion  which  should  render  the  concurrence  of  Great 
Britain  necessary.  That  was  the  contingency  contemplated  in  the  first, 
as  it  was  the  contingency  contemplated  in  the  last  part  of  Article  IX. 

Indeed,  the  latter  connection  in  which  the  word  " contingency"  is 
used  even  more  strongly  makes  the  force  of  this  contention  which  I  am 
submitting  apparent,  because  the  words  are:  "These  reports  shall  not 
be  made  public  until  they  shall  be  submitted  to  the  Arbitrators,  or 
(until  again  understood)  it  shall  appear  that  the  contingency  of  their 
being  used  by  the  Arbitrators  cannot  arise."  Not  the  contingency  of 
there  being  an  arbitration,  which  arbitration  by  the  preceding  provi- 
sions is  already  constituted. 

If  it  had  not  been  for  the  introduction  of  certain  other  topics,  I 
should,  Sir,  have  felt  myself  justified  in  sitting  down;  but  I  suppose 
that  I  ought  to  refer  to  the  other  topics  that  have  been  dealt  with  by 
my  learned  friend. 

Let  me,  however  before  I  leave  these  Articles,  make  some  reference 
to  a  very — if  I  may  respectfully  say  so — acute  comment  thrown  out  by 
one  of  the  members  of  the  Tribunal,  a  comment  which  I  confess  seems 
to  me,  as  far  as  I  can  judge,  to  be  well  founded  in  one  particular.  I 
understood  that  comment  to  amount  to  this — I  do  not  regard  it  as  the 
judgment  even  of  the  individual  member  of  the  Tribunal;  but  I  under- 
stood it  to  mean;  that  the  report  contemplated  by  Articles  VII  and  IX, 
to  be  a  report  within  the  meaning  of  those  Articles,  ought  to  be  a 
report  which  might  turn  out  to  be  a  joint  or  a  several  report,  but  which 
whether  a  joint  or  a  several  report,  should  be  founded  upon  a  joint  investi- 
gation. I  understood  that  to  be  the  suggestion. 

Senator  MORGAN. — I  intended  to  put  that  as  an  inquiry. 

Sir  CHARLES  RUSSELL. — /  am  not  at  all  sure  that  that  is  not  perfectly 
sound.  I  am  not  at  all  sure  that  when  ice  come  to  examine  these  reports 
of  the  Commissioners  on  both  sides  it  will  not  be  found  that  they  will  not 
stand  the  test;  and  that  applies  equally  to  the  reports  of  the  Commis- 
sioners on  the  part  of  the  United  States  and  to  the  reports  of  the  Com- 
missioners representing  or  appointed  by  Great  Britain. 

Mr.  Justice  HARLAN. — I  suppose  you  are  familiar  with  the  report 
now  being  talked  of — the  supplemental  report? 

Sir  CHARLES  RUSSELL. — Yes. 

Mr.  Justice  HARLAN. — Can  you  tell  us — for  we  have  not  yet  had  it 
before  us  officially — whether  it  is  a  separate  report,  based  upon  the 
joint  investigation  that  was  made  in  1891,  or  is  it  a  report  based  upon 
a  subsequent  independent  investigation  in  which  both  Commissioners 
participated? 

Sir  CHARLES  RUSSELL. — As  far  as  I  can  judge,  partly  on  one,  and 
partly  on  the  other.  My  learned  friend  said  that  he  had  not  read  the 
report;  and  indeed  in  the  letter  by  which  the  United  States  Agent,  my 
friend  Mr.  Foster  returned  the  report,  it  was  stated  that  it  was  unread. 
That  being  so,  my  learned  friend  Mr.  Phelps  said  that  somebody  or 
other  who  I  do  not  know,  has  told  him  that  it  contains  a  number  of 
new  depositions.  All  I  can  say  is  that  it  is  not  an  accurate  description 
of  it. 

Lord  HANNEN. — Sir  Charles,  will  you  allow  me  to  call  your  attention 
to  a  passage  in  the  seventh  Article  which  I  do  not  think  you  have  com- 
mented upon?  What  construction  and  effect  do  you  give  to  those  last 
words  "  with  such  other  evidence  as  either  Government  may  submit"? 

Sir  CHARLES  RUSSELL. — I  am  coming  to  that,  sir. 

Lord  HANNEN. — I  beg  your  pardon. 
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Sir  ('HAULMS  L'rssKLL.— 1  had  not  at  all  forgotten  that;  and  I  am 
now  leading  up  to  it,  as  you  will  see  in  a  moment. 

I  was  considering  at  the  moment  what  one  of  the  Tribunal  said  as  to 
the  necessity  of  these  reports  being  founded  upon  a  joint  investigation, 
although  they  might  be  separate  reports.  I  would  like  further  to  point 
out  that  I  do  not  myself  think  that  it  was  intended — but  J  do  not 
myself  see  that  these  reports  were  intended  to  be  invested,  I  do  not 
use  the  words  in  any  way  profanely,  with  any  peculiar  character  of 
sanctity,  or  that  any  very  peculiarly  great  moral  weight  was  necessa- 
rily to  be  given  to  them  beyond  what  their  intrinsic  contents  would 
justify.  I  have  pointed  out  they  were  to  be  mere  aids  to  the  Tribunal. 
They  were  not  to  be  the  rule  for  the  Tribunal.  They  were  to  assist  the 
judgment  of  the  Tribunal,  not  to  dictate  what  that  judgment  should 
be;  and  here  I  immediately  come  to  the  point  suggested  by  Lord 
Hannen. 

If  that  be  so,  it  becomes  entirely  unimportant — and  this  I  say  in 
favor  of  the  United  States  Commissioners'  report  as  well  as  in  support 
of  the  Commissioners  of  Great  Britain — it  becomes  comparatively 
unimportant  to  inquire  whether  these  reports  were  founded  upon  a 
joint  investigation  or  upon  several  investigations.  They  may  have 
failed  to  comply  with  the  direction  given  in  Article  IX;  but  if  they 
supply  means  of  information  to  enlighten  the  judgment  of  this  Court 
upon  the  subject  of  regulations,  with  which  alone  they  are  conversant, 
then  they  come  under  the  head  of  "  any  other  evidence  which  either 
Government  may  submit;"  and  I  do  not  shrink  from  putting  my  propo- 
sition as  high  as  this:  that  up  to  the  last  moment,  when  discussion  is 
taking  place  on  the  subject  of  regulations,  if  either  party  can  put 
before  this  Tribunal  matter  which  may,  and  in  the  opinion  of  the  Tri- 
bunal ought,  to  affect  their  judgment  upon  the  character  of  those  reg- 
ulations, it  is  within  the  competence  of  either  to  do  it.  You  will  say, 
according  to  the  authority  inherent  in  you,  when  the  point  has  been 
reached  when  you  desire  to  retire  to  your  chamber  and  consider  the 
question  of  regulations;  but  I  say  up  to  that  moment — I  put  it  as  high 
as  that — you  ought  to  seek,  and  you  certainly  would  be  entitled  to  seek, 
for  any  information  which  can  be  put  before  you  by  either  the  repre- 
sentatives of  the  United  States  or  the  representatives  of  Great  Britain 
which  may  help  your  judgment  upon  the  question  of  regulations. 

Now  the  answer  which  my  learned  friend  makes  and  that  upon  which 
he  bases  his  argument,  is  upon  the  ground  of  what  he  has  been  pleased 
to  call  manifest  injustice.  Indeed,  I  think  he  said  "outrageous  injus- 
tice". I  think  he  used  both  expressions.  That  does  lead  me,  really  to 
ask  the  Tribunal  to  consider  what  is  the  constitution  of  their  own  body. 
I  have  pointed  out  that  it  is  undoubtedly  clear  that  as  regards  certain 
of  these  questions,  which  1  have  denominated  and  again,  for  brevity, 
denominate  questions  of  right,  they  are  simply  to  decide  as  judges  and 
as  jurists.  1  reaffirm  that  proposition;  but  when  I  come  to  the  further 
question  of  what  rules  of  evidence  are  to  guide  them  in  the  determina- 
tion of  those  questions  of  right,  I  have  only  to  point  to  the  Case  of  the 
United  States,  to  the  Appendices  to  the  Case  of  the  United  States,  to 
the  Counter  Case  of  the  United  States,  and  to  the  Appendices  to  the 
Counter  Case  of  the  United  States,  in  order  to  show  you  and  make  it 
demonstrable  that  there  is,  in  the  view  of  those  who  represent  that 
great  community,  and  that  there  is,  according  to  the  constitution  of 
this  Tribunal,  power  to  lay  before  this  Tribunal  what  is  not  legal  evi- 
dence in  a  court  of  justice. 
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Let  me  illustrate  it.  You  have  seen  in  the  appendix  to  the  Case  a 
number  of  depositions  of  native  Indians  and  other  persons  who  profess 
to  be  more  or  less  experts  upon  the  question  of  the  pursuit  of  seals. 
We  have  not  had  the  opportunity  of  testing  by  the  ready  test  of  Cross- 
Examination  one  single  one  of  those  witnesses.  We  have  not  had  the 
opportunity  of  inquiring  into  the  character,  the  antecedents,  the  u  trust- 
worthiness"— to  use  my  learned  friend's  expression — of  any  one  of  them: 
and  yet  we  are — because  the  exigencies  of  the  case  require  that  we 
should,  and  because  the  constitution  of  this  Tribunal  contemplates 
that  we  should — willing  that  all  that,  quantum  valeat,  shall  be  regarded 
and  taken  into  consideration  by  this  Tribunal,  this  Tribunal  weighing 
the  evidence  by  such  means  as  are  available  to  them,  discounting  it 
where  they  have  reason  to  suspect  motive,  or  where  they  see  intrinsic 
improbability;  contrasting  it  with  the  evidence  upon  the  other  side, 
and  by  this  means,  (although  not  strictly  legal  evidence),  arriving  at 
what  they  will,  in  the  result,  regard  as  reliable  and  solid  information 
upon  which  their  judgment  may  be  rested.  I  turn  to  the  Counter  Case, 
and  really  in  view  of  what  I  must  be  permitted  to  call  the  extravagant 
expressions  of  my  learned  friend  Mr  Phelps  as  to  the  iniquity  of  our 
putting  something  forward  which  they  have  had  no  opportunity  of 
answering.  I  do  not  understand  how  my  learned  friend  can  reconcile  it 
to  his  moral  sense  to  put  before  this  arbitration  the  mass  of  matter 
which  is  to  be  found  in  the  Counter  Case,  and  which  we  have  had  no 
opportunity  of  answering. 

Now  let  me  make  clear  to  the  Arbitrators  what  I  mean  by  this,  I 
ought,  to  tell  you  how  it  is  said  this  is  justified.  It  is  said  that  this  is 
by  way  of  answer  to  the  Case  of  Great  Britain.  Well  of  course  that 
is  a  mere  fagon  de  parler.  None  of  it  purports  to  be  in  answer  to 
specific  allegations  in  the  British  Case,  and  it  only  needs  reference  to 
any  part  of  this  book  to  see  that  if  there  be  injustice  of  the  kind  which 
my  learned  friend  insisted  upon,  it  relates  to  all  that  portion  of  the 
United  States  Counter  Case  which  I  have  separated  from  the  rest  and 
which  runs  with  the  exception  of  a  few  pages  from  page  135  to  the  end 
of  the  volume,  what  do  I  find  there.  I  find  there  reports,  amongst 
others — I  am  merely  taking  these  as  illustrations — of  a  Captain  Hooper 
made  in  August  of  1892,  September  of  1892,  one  of  a  Captain  Coulson 
of  the  6th  September  1892,  one  of  a  Mr.  Evermann  of  the  28th  Septem- 
ber 1892,  one  of  Mr.  Stanley-Brown  of  the  16th  December  1892,  and  I 
find  depositions  of  a  number  of  witnesses  whom  we  never  heard,  whom 
we  have  had  no  opportunity,  I  need  not  say  of  cross-examining  or  of 
inquiring  into,  extending  from  page  300  odd  on  to  I  think  page  400. 
Therefore  really  this  cry  of  injustice  is  as  I  conceive  not  in  fact  well 
founded.  But  I  want  to  go  a  little  further.  It  is  said  by  my  friend, 
not  only  is  this  Supplementary  Report  offered  in  evidence,  but  it  is 
offered  in  evidence  under  circumstances  in  which  it  is  sought  as  a  sup- 
plementary Commissioners  Report,  to  give  it  a  special  sanctity  or 
character.  I  think  the  expression  my  friend  used  was  "  to  put  it  on  a 
higher  plane".  Let  me  absolutely  and  at  once  disclaim  any  such  sug- 
gestion. I  claim  no  special  value' by  the  reason  of  the  fact  that  these 
were  Commissioners  appointed  by  Great  Britain,  beyond  intrinsic 
value,  after  weighing  their  statements,  contrasting  statements  on  the 
same  subject  by  witnesses  on  the  part  of  the  United  States  and  judging 
of  the  inherent  weight  and  probability  and  prower  of  self-recommen- 
dation which  statements  themselves  contain — I  claim  in  a  word  no 
other  weight  than  the  intrinsic  merit  of  the  thing  itself  demands. 
Thus  I  come  back  to  my  idea  of  a  few  moments  ago,  that  we  seek  to 
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put  this  in  evidence  which  under  Article  VII  may  be  received  by  this 
Tribunal  under  the  tide  of  "  such  other  evidence  as  either  ( iovernment 
may  submit,"  and  let  me  say  that  I  do  not  recede  from,  but  stand  by, 
\\hat  I  said,  that  up  to  the  moment  that  you  retire  to  consider  the,  ques- 
tion of  Regulations,  after  you  shall  first  have  decided,  as  the  Treaty 
requires,  the  five  questions  of  right,  raised  for  your  distinct  decision, 
it  is  within  the  competence  of  this  Tribunal  to  receive  any  evidence 
ollered  by  either  Government  which  has  any  valuable  light  upon  and 
in  relation  to  the  question. 

The  PRESIDENT. — Do  you  construe  this  as  meaning  legal  evidence 
or  information? 

Sir  CHARLES  RUSSELL. — Information  merely. 

The  PRESIDENT. — Not  legal  evidence. 

Sir  CHARLES  RUSSELL. — Not  legal  evidence. 

The  PRESIDENT. — The  words  are,  "  with  such  other  evidence  as  either 
Government  may  submit."  You  do  not  construe  that  as  implying  legal 
evidence. 

Sir  CHARLES  RUSSELL. — No,  Sir. 

Lord  HANNEN. — None  of  this  was  legal  evidence,  because  it  would 
not  be  subject  to  cross-examination. 

Sir  CHARLES  RUSSELL. — Not  subject  to  cross-examination. 

The  PRESIDENT. — The  construction  goes  rather  far.  One  would  like 
to  know  how  far  it  goes,  and  how  far  it  does  not  go. 

Sir  CHARLES  RUSSELL. — Certainly,  Sir.  Let  me  make  that  position 
clear  because  I  think  it  lies  at  the  very  root  of  this  matter.  If  this  is 
a  matter  which  at  all  weighs  upon  the  mind  of  the  Tribunal,  or  of  any 
one  member  of  the  Tribunal,  I  would  desire  to  enlarge  upon  it,  and  to 
enlarge  upon  it  simply  by  saying  that  there  is  no  part  of  the  evidence 
submitted  on  one  side  or  the  other  which  is  legal  evidence.  The  United 
States  has  no  legal  evidence. 

Senator  MORGAN. — Why  is  it  called  "evidence"  thent 

Sir  CHARLES  RUSSELL. — Because  it  is  evidence.  It  is  called  evi- 
dence because  it  is  evidence. 

Senator  MORGAN.— Without  being  legal. 

Sir  CHARLES  RUSSELL. — Without  being  legal  certainly. 

The  PRESIDENT. — Even  for  the  legal  points. 

Sir  CHARLES  RUSSELL. — Even  for  the  legal  points.  So  far  as  the 
legal  points  are  concerned  our  position,  and  I  must  enlarge  upon  that 
presently,  is  clear.  We  say,  as  regards  the  first  four  questions,  namely 
those  relating  to  what  I  have  called  the  derivative  title,  or  the  title 
founded  upon  estoppel,  that  they  involve  no  questions  of  law  that  are 
really  likely  to  cause,  I  think,  any  doubt  or  any  difficulty,  or  I  will  ven- 
ture to  say,  although  I  may  be  sanguine  therein,  any  difference  between 
those  who  represent  the  United  States,  and  those  who  represent  Great 
Britain. 

Mr.  Justice  HARLAN. — What  questions  are  those? 

Sir  CHARLES  RUSSELL. — The  first  four.  They  depend  upon  construc- 
tion of  public  documents,  and  upon  historical  facts — those  first  four  ques- 
tions. As  regards  the  5th  question,  there  I  agree  there  is  a  difference. 
We  come  there,  undoubtedly  to  vexed  questions,  but  in  our  submission 
and  in  our  judgment — and  it  is  the  position  we  have  taken  in  the  orig- 
inal Case,  and  the  position  that  we  adhere  to — so  tar  as  they  depend 
upon  any  facts,  those  facts  are  not  in  dispute,  and  it  is  upon  the  ques- 
tions of  law  applicable  to  facts  that  are  not  in  dispute  that  the  decision  of 
question  5  depends. 

Senator  MORGAN. — Do  you  mean  Municipal  laio,  or  International  law? 
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Sir  CHARLES  RUSSELL. — I  mean  both.  It  is  anticipating;  but  as  the 
member  of  the  Tribunal  has  mentioned  that,  I  may  perhaps  avail  myself 
of  the  opportunity  of  pointing  out  that  the  title  to  property  can  only  have 
its  root  of  title  in  Municipal  law. 

Senator  MORGAN. — That  is  what  I  understand  your  Counter  Case  to 
contend  for. 

Sir  CHARLES  RUSSELL. — Yes,  it  can  only  have  its  root  of  title  in 
Municipal  law.  It  may  be  that  if  there  is  a  dispute  between  the  Munic- 
ipal law  of  America  and  the  Municipal  law  of  Great  Britain,  Interna- 
tional law  may  have  a  voice  in  saying  which  law — which  Municipal  law 
is  to  rule.  It  may  be  that  International  law  may  have  an  important 
voice  in  saying  what  are  the  sanctions  which  International  law  will  rec- 
ognize in  relation  to  the  rights  of  property  within  Municipal  law. 

It  may  be  also  that  International  law,  where  the  Municipal  laws  con- 
flict, will  decide  between  them.  The  law  of  America,  as  you  all  know, 
finds  its  source  and  derives  its  strength  and  its  history  from  the  Com- 
mon law  of  England.  The  Municipal  law  of  each  country  is  the  same; 
and  the  root  of  title  to  property  must  depend  upon  Municipal  law;  and, 
where  those  Municipal  laws  agree,  the  function  and  part  that  Interna- 
tional laws  play  in  that  controversy  is  indeed  a  very  little  one.  How- 
ever, that  is  aside  from  the  question  which  I  am  here  discussing. 

Mr.  Justice  HARLAN. — Whether  it  depends  on  Municipal  law  or 
International  law,  how  far  does  the  question  of  the  right  of  property 
depend  upon  the  facts  of  seal  life? 

Sir  CHARLES  RUSSELL. — I  have  said  that,  in  my  judgment,  so  far  as 
the  facts  of  seal  life  are  material  for  the  question  of  law  as  to  property 
in  seals,  they  are  not  in  dispute. 

Mr.  Justice  HARLAN. — When  we  come  to  determine  the  question 
whether  the  United  States  has  any  right  or  property  in  these  seals  or 
in  the  herd,  do  we  consider  and  ought  we  to  take  into  consideration  the 
facts  in  seal-life  1 

Sir  CHARLES  RUSSELL. — Certainly.  So  far  as  they  are  material,  cer- 
tainly. 

The  PRESIDENT. — I  think  we  had  better  leave  that  for  the  moment 
and  argue  on  the  points  now  before  us. 

Sir  CHARLES  RUSSELL. — I  should  say  so.  I  have  been  led  away 
from  my  argument. 

Mr.  Justice  HARLAN. — The  question  which  I  put  to  Sir  Charles  Rus- 
sell was  exactly  in  the  line  of  the  argument  that  he  was  making. 

Sir  CHARLES  RUSSELL. — Quite  so,  Sir.  I  hope  nobody  thinks  that 
I  complain  of  any  question  or  interruption. 

The  PRESIDENT. — I  think,  Sir  Charles  Russell,  you  rather  swerved 
from  the  original  plan  of  your  argument. 

Sir  CHARLES  RUSSELL. — Well,  Sir  "  swerving,"  rather  implies  "  shy- 
ing "  from  it. 

The  PRESIDENT. — No. 

Sir  CHARLES  RUSSELL. — I  have  been  a  little  induced  to  go  out  of 
the  line  but  I  have  not  swerved  from  the  proposition. 

The  PRESIDENT. — I  do  not  say  that  the  fault  was  yours. 

Mr.  Justice  HARLAN. — Sir  Charles  Russell  was  discussing  the  ques- 
tion of  the  right  of  property,  and  upon  what  it  rested. 

Sir  CHARLES  RUSSELL. — Do  not  for  a  moment,  Sir,  suppose  that  I 
complain.  I  do  not. 

Mr.  Justice  HARLAN. — And  the  question  I  propounded  to  him  was  in 
the  exact  line  of  his  argument  and  I  did  not  intend  at  all  to  swerve 
him  from  that  line  of  argument  or  to  divert  him.  It  is  exactly  in  the 
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line,  of  the  question  which  he  is  discussing  and  which  we  are  to  con- 
sider. 

Sir  CHARLES  HUSSELL.— Well,  Sir,  may  I  be  excused  from  making 
any  comment  on  that;  beyond  saying  that  I  do  not  at  all  complain 
whether  it  was  in  the  line  of  my  argument  or  whether  it  was  not  in  the 
line  of  my  argument. 

Mr.  Justice  UARLAN. — I  did  not  understand  you  as  complaining. 

Sir  CHARLES  KISSHLL. — No,  not  at  all;  but  I  was  in  this,  sense  taken 
away  from  the  point  which  I  was  upon, — the  point  of  what  is  the  mean 
ing  of  the  word  "  evidence".  I  did  not  anticipate  that  I  should  be 
called  upon  to  go  into  this  question  etymologically;  but  1  think  as  it 
has  been  adverted  to,  perhaps  the  readiest  answer  and  the  most  prac- 
tical answer  is  to  state  this  broad  proposition,  that  there  is  no  part  of 
the  so  called  evidence  in  the  United  States  Case,  in  the  Appendix  to 
the  United  States  Case,  in  the  United  States  Counter  Case, — excepting 
always  documents  of  a  public  character, — there  is  in  the  whole  mass  of 
it  not  one  item  that  would  be  legal  evidence  in  a  Court  of  Justice  over 
which  any  of  the  distinguished  judges  who  are  here  might  preside  if  he 
were  either  in  America  or  in  Great  Britain.  In  other  words,  the  volume 
of  material  that  has  been  put  before  the  Court  satisfies  none  of  those 
tests, — amongst  others  the  great  test  of  cross-examination, — which 
according  to  the  systems  of  judicature  prevailing  both  in  England  and 
in  United  States  would  make  it  receivable  as  strictly  legal  evidence  if 
tendered.  Now  I  hope  I  have  conveyed  my  meaning. 

Well  then  if  that  is  so,  I  think  the  Tribunal  will  see — I  think  you, 
Sir,  cannot  fail  to  see, — that  when  you  are  dealing  with  two  countries 
whose  system  of  law  and  judicature  is  substantially  the  same,  and 
when  they  have  by  the  preparation  of  their  Case  and  their  Counter 
Case  and  their  Appendices  treated  as  matter  of  an  evideuciary  charac- 
ter to  be  put  before  this  Tribunal  matter  which  does  not  come  up  to  the 
test  of  legal  evidence,  the  word  "  evidence"  in  the  seventh  Article  does 
not  mean  evidence  which  a  Court  of  Law  in  either  Country  would 
receive  if  strict  objection  were  taken. 

But  now,  Sir,  I  have  not  yet,  I  am  afraid,  concluded.  If  I  am  right, 
the  conclusion  so  far  of  course  is  this,  that  when  the  question  of  regu- 
lations comes  on  the  tapis,  when  the  point  has  been  reached,  at  which 
alone  the  Tribunal  are  competent  to  consider  the  question  of  regulations, 
then  they  are  entitled  to  avail  themselves  of  any  class  of  evidence  within 
the  wide  description  I  have  given  to  it  to  aid  them  in  that  question  of 
regulations,  and  that  evidence  may  be  submitted  on  the  part  of  either 
Government.  And  in  connection  with  the  right  of  either  government 
up  to  the  last  moment  to  lay  any  matters  before  this  Tribunal  upon  the 
question  of  regulations,  let  me  point  out  two  things.  First  of  all  you 
are  aware,  because  it  is  part  of  the  Treaty  of  Arbitration,  and  referred 
to  in  the  Treaty  of  Arbitration,  of  one  of  the  matters  which  comes 
before  you  ultimately  for  determination,  namely,  certain  claims  under 
the  modus  vivendi  of  1892.  The  modus  vivendi  of  1892  is  I  presume  in 
your  minds. 

The  PRESIDENT. — Yes.  We  have  a  special  Treaty  for  the  modus 
vivendi. 

Sir  CHARLES  KUSSELL. — Quite  right. 

Senator  MORGAN. — It  is  hardly  a  special  Treaty,  it  is  made  a  part  of 
the  Convention. 

Sir  CHARLES  RUSSELL. — It  is  made  a  part  of  the  Convention  but  it 
is  of  a  separate  date  and  in  a  separate  document. 
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Senator  MORGAN. — The  ratifications  of  both  were  exchanged  at  the 
same  time — probably  at  the  same  moment. 

Sir  CHARLES  EUSSELL. — I  have  no  doubt,  Sir,  that  you  are  right. 

The  PRESIDENT. — It  is  part  of  our  law — I  mean  the  law  which  insti- 
tutes this  Tribunal. 

Sir  CHARLES  EUSSELL. — Quite.  It  is  immaterial  except  to  point 
out  that  the  Treaty  of  Arbitration  is  dated  29th  February,  1892,  and 
the  Modus  vivendi  or  convention  is  the  18th  of  April,  1892.  I  am  not 
challenging  the  correctness,  of  course,  of  what  you  say  on  the  matter. 
The  point  I  am  upon  is  different. 

The  PRESIDENT. — Both  were  ratified  together. 

Sir  CHARLES  EUSSELL. — So,  Sir,  it  has  just  been  stated. 

The  PRESIDENT. — The  ratifications  were  exchanged  together. 

Sir  CHARLES  EUSSELL. — I  point  out  that  under  Article  IV,  in  order 
to  facilitate  proper  enquiries  on  the  part  of  Her  Majesty's  Government 
with  a  view  to  the  presentation  of  the  case  arid  arguments  of  that  Gov- 
ernment before  the  Arbitrators,  it  is  agreed  that  suitable  persons  will 
be  permitted  at  any  time,  upon  application,  to  visit  or  remain  upon  the 
seal  islands  during  the  sealing  season  for  that  purpose.  That  is  April 
of  1892. 

The  PRESIDENT.— The  18th  of  April,  1892,  is  the  date  of  the  Treaty. 

Sir  CHARLES  EUSSELL. — That  I  have  stated,  Sir, — the  18th  of  April, 
1892.  What  I  want  to  point  out,  Sir,  is  that  all  the  complaint  of  my 
friend  here  is  that  we  were  bound  to  set  out  in  our  original  Case  all  that 
we  had  to  say — all  that  we  had  to  say  both  on  the  questions  of  right, 
and  upon  the  questions  of  Eegulations.  You  recollect  that.  That  is 
my  friend's  argument.  Very  well;  but  here  in  April  of  1892  is  a  pro- 
vision that  in  order  to  enable  the  Government  to  present  its  case,  facili- 
ties are  to  be  given  to  visit  the  islands.  That  is  April  1892.  I  need 
not  remind  you — You  know  enough  of  the  history  of  the  case  to  know — 
that  the  period  as  to  which  it  is  important,  and  the  only  important 
period  in  order  to  judge  of  the  characteristics,  so  far  as  they  are  material, 
of  seal  life  in  the  islands  is  the  breeding  season,  June,  July,  August 
and  September,  and  that  those  are  the  four  months  within  which  are 
embraced  the  fullest,  the  best,  and  the  most  complete  opportunities  for 
the  inspection  of  seal  life.  And  yet,  my  friend's  contention  is  that  even 
upon  the  question  of  regulations  we  were  to  be  bound  to  deliver  a  Case 
by  the  3rd  of  September  of  1892.  When  you  recollect  the  remoteness 
of  Alaska  to  begin  with,  and  the  remoteness  of  Pribilof  Islands  from 
Alaska,  it  is  obvious  that  it  was  contemplated  by  these  parties  that 
there  should  be  a  much  extended  opportunity,  so  far  certainly  as  ques- 
tions of  regulation  were  concerned,  of  affording  such  information,  and 
such  assistance  to  this  Tribunal  on  the  question  of  regulations  as  a 
prolonged  enquiry  inight  give  them. 

Senator  MORGAN. — But  did  not  the  60  days  which  you  had  a  right  to 
claim  amply  provide  for  that? 

Sir  CHARLES  EUSSELL. — No,  I  do  not  know  that  that  would  neces- 
sarily provide  for  it  all,  Sir,  supposing  they  had  extended  it  30  days 
more,  which  is  the  period. 

Mr.  CARTER, — 60  days. 

Sir  CHARLES  EUSSELL. — To  begin  with,  Sir,  the  period  which  is  con- 
templated for  extension  is  30  days  additional,  not  60. 

Senator  MORGAN. — Not  exceeding  00  days. 

Sir  CHARLES  EUSSELL. — I  say,  Sir,  that  is  an  additional  30  days, 
not  00  days  which  is  contemplated,  but  that  does  not  refer  to  the  ques- 
tion of  the  original  Case  at  all  but  to  the  Counter  Case  only.  My 
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friend's  contention  is  that  all  this  ought  to  have  been  in  the  Original 
Case.  You  follow,  I  think,  that  that  is  an  answer  to  the  objection.  In 
other  words  the  case  is  to  be  delivered  according  to  the  terms  by  the 
3rd  of  September,  though  we  only  got  our  authority  to  send  to  these 
Islands  under  this  Article  in  April  of  1892.  We  get  our  authority 
under  the  Convention  in  April  of  1892. 

Senator  MORGAN. — Was  anyone  sent  to  the  Islands? 

Sir  CHARLES  RUSSELL. — Oh  yes,  and  his  Report  appears  in  the 
Counter  Case. 

Senator  MORGAN. — He  got  there? 

Sir  CHARLES  RUSSELL. — Oh  yes — they  were  sent  by  both  sides,  and 
both  sides  have  submitted  these  Reports  in  their  Counter  Case.  Both 
have  done  the  same  thing.  My  friends,  as  clearly  as  we  have,  have 
departed  from  the  idea,  that  the  whole  case  was  to  be  put  out  in  the 
original  Case.  They  have  chosen,  ot  course,  to  say  that  a  great  deal  in 
their  Counter  Case  which  is  new  is  by  way  of  answer,  but  then  you  can 
say  that  anything  is  by  way  of  answer.  It  is  strictly  correct  in  sense 
one — everything  may  be  said  to  be  by  way  of  answer,  but  only  in  that 
sense.  But  the  question  of  Regulations  stands  upon  an  entirely  differ- 
ent footing,  which  I  have  endeavoured  more  than  once  to  make  clear, 
and  if  I  have  not  succeeded  in  making  it  clear  up  to  this  point,  I  should 
despair  of  making  it  clear  by  any  mere  process  of  discussion. 

But  now,  Sir  I  want  to  refer  to  another  matter.  My  friend  Mr.  Phelps 
says  "Oh  but  there  is  another  objection  that  I  have  to  the  admissibility 
of  this  Supplementary  Report";  and  that  objection  he  says  is  this :  the 
Article  provides  for  a  Report,  if  they  can  agree,  to  be  made  jointly — 
if  they  cannot  agree,  for  joint  and  several  Reports;  and  he  says,  hav- 
ing made  one  Report,  which  we  have  already  furnished  to  them  under 
the  circumstances  which  I  will  explain,  they  cease  to  be  vested  with 
authority  to  make  any  other  Report.  They  became  functi  officio,  my 
friend  would  say.  Well,  Sir,  I  do  not  care  to  stop  to  consider  even  that 
question.  .  I  myself  do  not  see  any  reason  why  they  may  not  make 
several  Reports  if  they  are  so  minded.  I  do  not  see  anything  in  the 
Treaty  which  compels  them  to  exhaust  their  functions  in  one  Report; 
but  let  that  pass.  I  base  the  claim  to  the  admissibility  of  this  docu- 
ment, not  by  reason  of  any  sanctity  attaching  to  it,  because  it  comes 
from  the  Commissioners, but  as  being  evidence — "other  evidence"  within 
the  meaning  of  Article  VII  directed  and  intended  to  inform  the  minds 
of  this  Tribunal  upon  the  question  of  Regulations  when  and  if  that 
question  shall  arise. 

Senator  MORGAN. — But,  Sir  Charles,  it  might  still  be  evidence  might 
it  not,  and  not  have  found  its  way  into  the  record  in  due  season  according 
to  the  Treaty. 

Sir  CHARLES  RUSSELL. — Perfectly,  that  is  my  whole  contention,  Sir. 
You  have  put,  in  one  sentence,  my  whole  contention,  that,  as  regards  the 
questions  of  Regulations,  there  is,  as  contained  in  Article  VII,  provision 
which  has  not  relation  to  the  rest  of  the  Case;  that  is  to  say,  when  the 
Arbitrators  come  to  exercise  judgment,  which  is  not  judicial,  which  is  not 
juristical,  then  they  are  to  seek  such  evidence  as  either  Government  can 
place  at  their  disposition — any  matter  ichich  will  have  the  tendency  to  affect 
or  help  their  judgment  upon  the  question. 

Senator  MORGAN. — I  beg  to  say  that  I  have  been  misunderstood  if  I 
am  supposed  to  have  stated  in  any  way  that  the  power  to  ordain  Regu- 
lations exists  only  upon  a  certain  condition  and  to  be  exercised  at  a 
certain  time. 

Sir  CHARLES  RUSSELL. — I  am  not  sure  that  I  follow  you,  Sir. 


ARGUMENTS    ON   PRELIMINARY   MOTIONS.  65 

Senator  MORGAN. — I  say  that  I  have  been  misunderstood  if  I  have 
been  supposed  to  insist  that  the  power  to  ordain  Regulations  exists 
only  upon  certain  conditions  and  at  a  certain  time, — if  Counsel  will 
allow  me  to  say  so— if  this  Tribunal  should  come  out  with  an  award 
in  which  the  Regulations  should  be  adopted  or  established,  and  the 
award  should  fail  to  find  the  existence  of  any  of  these  conditions  prece- 
dent, as  they  are  alleged,  I  think  that  that  award  would  be  unassailable. 

Sir  CHARLES  RUSSELL. — I  am  not  prepared  to  say,  Sir,  that  the 
award  requires  the  recital  of  any  conditions. 

Senator  MORGAN. — If  it  does  not  then  it  rests  with  the  Tribunal  to 
say  whether  the  conditions  have  occurred,  and  at  what  time  they  will 
decide  the  matter. 

Sir  CHARLES  RUSSELL. —  Undoubtedly,  always  as  far  as  the  Treaty 
does  not  in  express  terms  state  the  way  in  which  those  questions  are  to 
be  dealt  with. 

Lord  HANNEN. — The  Tribunal  is  required  to  find  on  those  five 
questions. 

Sir  CHARLES  RUSSELL. — No  doubt. 

Senator  MORGAN. — Not  as  a  condition  precedent. 

Sir  CHARLES  RUSSELL. — As  a  condition  precedent. 

Senator  MORGAN. — I  insist  the  other  way. 

Sir  CHARLES  RUSSELL. — I  am  afraid  now  that  I  must  make  the 
charge  that  1  am  being  diverted  from  the  point  that  I  was  making. 

Senator  MORGAN. — I  understood  that  Counsel  quoted  me  as  having 
said  the  establishment  of  the  condition  precedent  was  a  necessary  founda- 
tion of  the  jurisdiction  and  power  of  this  Tribunal  to  make  the  Award  on 
the  determination  of  Regulations. 

Sir  CHARLES  RUSSELL. — My  learned  friend,  Mr.  Phelps,  may  have 
so  cited  you,  that  I  do  not  recollect,  I  certainly  did  not,  and  I  do  not 
think  my  learned  friend  did  either.  I  content  myself  with  reading  what 
is  plain  English,  and  that  plain  English  is,  that  the  decision  of  the  Arbi- 
trators, a  distinct  decision,  shall  be  given  on  each  of  the  five  questions. 

Senator  MORGAN. — In  their  final  Award*! 

Sir  CHARLES  RUSSELL. — I  will  come  to  the  question  of  the  final 
Award,  or  interlocutory  Award  in  a  moment,  that  is  not  the  point  I  am 
upon, — they  shall  give  a  distinct  decision  on  each  of  those  five  questions. 

Senator  MORGAN. — But  only  one  Award. 

Sir  CHARLES  RUSSELL. — I  will  come  to  that  in  a  moment,  but  that 
they  shall  give  a  distinct  decision,  I,  for  the  third  time,  repeat  on  those 
five  questions,  and,  it  is  only  if  the  determination  of  those  five  ques- 
tions shall  leave  the  subject  in  a  condition  in  which  the  concurrence  of 
Great  Britain  is  necessary,  then  and  then  only,  the  Regulations  are 
necessary,  and,  whether  a  particular  member  of  this  Tribunal  thinks  so 
or  not,  that  is  my  very  respectful,  clear  and  resolute  submission. 

Senator  MORGAN. — I  was  merely  setting  myself  right  about  it,  as 
Counsel  have  alluded  to  the  subject,  I  must  say  I  have  not  intimated 
the  subject  to  be  considered  was  anything  less  than  the  subject  as  to  the 
preservation  of  seal  life,  not  in  Behring  sea,  but  in  any  waters  to  which 
they  might  resort. 

Sir  CHARLES  RUSSELL. — I  think  that  latter  observation  is  not  ger- 
mane to  the  matter  in  controversy  now,  but,  as  it  has  been  adverted 
to,  when  the  proper  time  comes,  I  shall  hope  to  demonstrate  that  the  sole 
area  of  dispute  from  the  first  moment  the  dispute  arose  down  to  the  last 
moment,  was  Behring  sea,  and  Behring  sea  only.  But  I  do  not  wish  to 
be  led  away  at  this  moment. 
B  s,  PT  xi 5 
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I  must  advert,  still  trying  to  bear  in  mind  the  point  I  was  upon,  to 
the  surest  ion  of  my  learned  friend  that  the  Commissioners  after  they 
made  1  heir  first  Report  were  functi  officio.  I  have  told  the  Tribunal 
why  1  did  not  think  that  important,  because  I  do  not  ask  this  Tribunal 
to  attach  any  peculiar  character  or  importance, or  to  place  this  Supple 
mental  Report  upon  any  higher  plane,  than  any  other  evidence  that 
mi»;ht  be  ottered  to  them  for  the  question  of  Regulations  with  which 
alone  it  is  conversant. 

The  PRESIDENT. — You  mean  that  you  put  the  Supplementary  Report 
upon  the  same  plane  as  the  first? 

Sir  CHARLES  RUSSELL. — Well,  I  myself  think  it  is  not  upon  any  very 
Ingh  plane  and  I  will  tell  you  why.  Let  me  point  this  out. 

The  PRESIDENT. — As  to  Article  IX? 

Sir  CHARLES  RUSSELL. — Let  me  call  your  attention  to  this  Article 
IX :  "  The  four  Commissioners  shall,  so  far  as  they  may  be  able  to  agree, 
make  a  joint  Report  to  each  of  the  two  Governments,  and  they  shall 
also  report  either  jointly  or  severally  to  each  Government  on  any  points 
on  which  they  may  be  unable  to  agree."  Then  I  want  to  know,  is  a 
peculiar  sanctity  or  importance  to  be  given  to  the  Reports  in  which 
they  differ,  according  to  whether  they  come  from  the  United  States  or 
Great  Britain?  The  very  fact  that  they  are,  as  the  event  has  turned 
out  to  be,  and  as  one  might  well  have  supposed  it.  would  be,  unable  to 
agree  in  the  Report,  and  take  different  views,  and  report  in  different 
language  according  to  the  stand  point  they  take, — you  cannot  extend 
to  two  sets  of  discordant  and  disagreeing  Reports, — you  cannot  to  each 
extend  any  peculiar  sanctity  or  place  them  on  any  peculiar  plane. 

Kach  must  stand  on  its  merits,  and  the  premises  on  which  it  is  based 
and  the  value  the  Tribunal  thinks  in  the  consideration  of  those  Reports 
they  respectively  deserve, — no  more  and  no  less,  and  all  this  about 
special  sanctity,  or  peculiar  character,  or  high  plane,  or  low  plane,  may 
be  dismissed  from  this  controversy  as  of  no  real  moment  whatever. 
The  Treaty  is  contemplating  Reports  as  wide  asunder  as  the  poles,  and 
yet  you  are  supposed  to  impart  equal  sanctity,  and  place  each  on  an 
equal  plane  free  from  criticism.  All  is  to  go  before  the  Arbitrators,  if 
they  disagree,  the  Arbitrators  are  to  say  to  which  they  give  effect,  and 
how  far  they  are  to  give  effect. 

I  still  have  not  said  what  I  want  to  say  on  thefuncti  officio  point.  It 
is  this.  That  my  learned  friends  did  not  themselves  conceive  that  their 
Commissioners  were  functi  officio  when  they  made  their  first  Report,  is 
clear,  because  my  learned  friends  will  find  that  they  have  under  a  dif- 
ferent date  included  in  the  documents  which  they  have  put  in  their 
Case,  three  Reports  of  different  dates  from  their  Commissioners.  Very 
well. 

Now  I  pass  from  that  which  I  consider  a  very  small  point. 

Mr.  PHELPS. — One  is  the  joint  Report. 

Sir  RICHARD  TVEBSTER. — No,  they  are  separate  Reports. 

Sir  CHARLES  RUSSELL. — If  the  joint  Report  is  to  be  regarded  there 
are  three.  There  is  the  joint  Report  which  may  be  said  to  be  a  Report 
in  which  the  United  States  and  British  Commissioners  agreed  to  differ, 
and  two  separate  Reports  by  the  United  States  Commissioners  besides. 

Now,  it  remains  for  me,  before  finally  leaving  this  question  of  the 
meaning  of  "other  evidence"  within  Article  VII  to  beg  the  considera- 
tion of  the  Tribunal  to  these  two  points.  I  have  pointed  out  in  the  Con- 
vention of  April  1892,  facilities  were  given  to  the  Representatives  of 
Great  Britain  to  elaborate  by  further  enquiry  and  examination  this 
question  of  seal  life  so  far  as  it  had  an  important  bearing  either  on  the 
question  of  property,  or  upon  the  question  of  Regulations. 
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You  will,  of  course,  understand  when  I  say  that  as  far  as  the  Supple- 
mentary Report,  the  admissibility  of  which  is  now  alone  in  question, 
that  is  conversant,  and  offered  only  as  conversant  with  the  question  of 
Regulations  and  Regulations  only,  and  I  have  pointed  out  in  April  1892, 
recollecting  the  season  in  which  observation  can  be  made  is  June,  July, 
August  and  September,  and  regarding  the  remoteness  of  the  region  in 
question,  and  the  infrequency  of  means  of  communication,  that  the 
parties  obviously  intended  that  the  information  to  be  derived  from  that 
further  opportunity  for  examination  should  be  in  some  way  available. 

I  have  a  further  observation  to  make  that  I  would  respectfully  urge 
as  having  a  most  material  bearing  on  Article  VII.  You  are  aware  that 
the  Convention  of  1892  was  the  second  Convention  in  the  nature  of  a 
modus  vivendi.  You  are  aware  that  under  the  first  Convention,  as 
under  the  second,  restrictions  were  submitted  to  by  the  United  States 
as  to  the  extent  of  its  slaughter  of  seals  upon  the  Islands  themselves, 
and  that  the  citizens  or  subjects  of  Great  Britain  submitted  to  restric- 
tive regulations  of  a  severe  kind  upon  the.  question  of  pelagic  sealing. 
Is  it  to  be  said  with  any  show  of  reason  that  if  the  result  of  that  experi- 
ment, if  the  result  of  the  action  of  these  two  Conventions  in  the  nature 
of  temporary  arrangements  did  throw  any  useful  light  upon  the  ques- 
tion of  what  Regulations  should  be  ordained  by  this  Tribunal,  that  this 
Tribunal  is  to  be  shut  out  upon  that  question  of  Regulations  from  the 
consideration  of  that  which  would  have  a  clear  and  a  direct  bearing 
upon  what  ought  to  be  the  exercise  of  their  discretion  in  the  matter  of 
Regulations  itself  I  I  repeat  it  might  be,  I  do  not  affirm  that  it  was, 
but  that  there  might  have  been  such  evidence  of  the  effect  of  the  opera- 
tions of  either  the  modus  vivendi  of  1891  or  of  1892  as  might  have  thrown 
the  most  valuable  light  on  the  character  of  the  Regulations  which  this 
Tribunal  should  ordain;  and  I  say  again,  and  it  is  the  last  observation 
that  I  shall  make  on  that  topic,  that  I  do  not  the  least  recede  from  the 
position  which  I  submit  is  an  invulnerable  one,  that  on  the  question  of 
Regulations  this  Tribunal  has  no  right  to  shut  out  from  its  considera- 
tion, upon  its  merits,  any  evidence  offered  by  either  Government  up  to 
the  very  moment  that  this  Tribunal  retires  to  consider  the  questions  of 
Regulations. 

Now  I  have  one  more  duty  to  discharge  before  I  sit  down,  and  that 
is  to  show  that  the  positions  which  I  have  taken  up  in  this  argument 
are  the  positions  which  the  Government  of  the  Queen  took  up  in  its 
original  Case;  that  it  is  the  position  which  it  maintained  when  the  dis- 
cussion arose  in  the  interval  between  the  original  Case  and  the  Counter 
Case;  and  1  do  that  not  merely  to  prove  the  consistency  of  our  positions, 
but  to  show  to  this  Tribunal  that  the  United  States  Representatives 
had  from  the  first  to  the  last  notice  of  the  plan  which  we  were  in  good 
faith  and  with  deliberation  pursuing.  I  refer  first  in  that  connection 
to  the  Case  originally  presented.  You  will  recollect  that  that  case  was 
presented  on  the  3rd  of  September,  1892,  and  at  page  10  of  that  Case, 
the  5th  Question  of  property  and  protection,  is  referred  to,  and  those 
who  prepared  the  Case  proceed  thus: 

"  This  will  be  briefly  considered,  but  the  proposition  which  appears 
to  be  embodied  in  this  question  is  of  a  character  so  unprecedented 
that  in  view  of  the  absence  of  any  precise  definition  it  is  impossible 
to  discuss  it  at  length  at  the  present  time.  It  will,  however,  be  treated 
in  the  light  of  such  official  statements  as  have  heretofore  been  made 
on  the  part  of  the  United  States,  its  discussion  in  detail  being  neces- 
sarily reserved  till  such  time  as  the  United  States  may  produce  the 
evidence  or  allegations  upon  which  it  relies  in  advancing  such  a  claim". 
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1  do  not  stop  to  consider  whether  the  advisers  of  the  Queen  were  right, 
or  whether  they  were  wrong  in  that  position.  Their  view  was  that  this 
was  a  claim,  and  is  a  claim,  novel  and  unprecedented,  that  the  onus 
lay  upon  I  hose  who  put  forward  a  claim  so  novel  and  unprecedented,  to 
juMity  it  by  tacts  and  by  arguments,  and  that  the  onus  was  not  upon 
Great  Britain  to  disprove — the  onus  was  on  the  United  States  al'tirma- 
tively  to  prove. 

Then  it  proceeds  to  the  question  of  Regulations,  and  it  sets  out  Arti- 
cle V  1 1,  and  then  it  goes  on:  "The  terms  of  this  Article  make  it  ne. 
sary  that  the  consideration  of  any  proposed  .Regulations  should  be 
postponed  until  the  decision  of  the  Tribunal  has  been  given  on  the 
previous  questions.  Beyond,  therefore,  demonstrating  that  the  con- 
currence of  Great  Britain  is  necessary  to  the  establishment  of  any 
Regulations  which  have  for  their  object  the  limitation  or  control  of  the 
rights  of  British  subjects  in  regard  to  seal-fishing  in  non-territorial 
waters,  it  is  not  proposed  to  discuss  the  question  of  the  proposed  Keg- 
ulations,  or  the  nature  of  the  evidence  which  will  be  submitted  to  the 
Tribunal."  That  is  at  pages  10  and  11  of  the  original  Case.  On  page 
135,  Chapter  VIII,  of  the  same  Case,  in  relation  to  the  question  of  prop- 
erty and  protection,  it  is  there  stated:  "The  claim  involved  in  this 
question  is  not  only  new  in  the  present  discussion,  but  is  entirely  without 
precedent.  It  is,  moreover,  in  contradiction  of  the  position  assumed 
by  the  United  States  in  analogous  cases  on  more  than  one  occasion. 
The  claim  appears  to  be  in  this  instance  made  only  in  respect  of  seals, 
but  the  principle  involved  in  it  might  be  extended  on  similar  grounds  to 
other  animals  ferce  naturae,  such,  for  instance,  as  whales,  walrus,  salmon 
and  marine  animals  of  many  kinds."  And  then  it  proceeds  to  say 
that  these  being  admittedly  animals  ferce  naturae,  it  was  the  duty  of  the 
United  States  if  they  sought  to  make  a  claim  to  property  in  relation  to 
them  to  establish  their  grounds  consistently  with  a  Municipal  law  of 
their  own  or  any  other  country. 

Then  that  subject  is  dismissed  with  this  final  note.  "In  the  absence 
of  any  indication  as  to  the  grounds  upon  which  the  United  States  base 
so  unprecedented  a  claim  as  that  of  a  right  to  protection  of  or  property 
in  animals  ferce  naturae  upon  the  high  seas,  the  further  consideration  of 
this  claim  must  of  necessity  be  postponed;  but  it  is  maintained  that, 
according  to  the  principles  of  International  law,  no  property  can  exist 
in  animals /me  naturae  when  frequenting  the  high  seas".  And  finally, 
in  relation  to  Kegulations,  which  is  the  matter  which  I  have  more 
immediately  in  hand,  it  proceeds — "  Great  Britain  maintains,  in  the 
light  of  the  facts  and  arguments  which  have  been  adduced  on  the 
points  included  in  the  6th  Article  of  the  Treaty,  that  her  concurrence 
is  necessary  to  the  establishment  of  any  E-egulations  which  limit  or 
control  the  rights  of  British  subjects  to  exercise  their  right  of  the  pur- 
suit and  capture  of  seals  in  the  non-territorial  waters  of  Behring  sea. 
The  further  consideration  of  any  proposed  Regulations  and  of  the  evi- 
dence proper  to  be  considered  by  the  Tribunal  in  connection  therewith 
must  of  necessity  be  for  the  present  postponed  ".  It  is  clear  therefore, 
what  was  the  position  (it  cannot  be  doubted)  bond  fide  taken  up  by  the 
representatives  and  advisers  at  that  time  of  the  Crown  as  to  the 
proper  position  in  this  question. 

Then  we  come  to  the  correspondence  which  took  place  between  Mr. 
Foster  and  the  representatives  of  the  Queen  in  Washington  in  Septem- 
ber 1892,  after  the  Case  has  been  delivered.  Mr.  Phelps  has  already 
referred  to  this  matter,  but  I  must  follow  it  up.  The  pith  of  Mr.  Foster's 
complaint  is  contained  in  the  second  paragraph  of  that  letter,  and  I  am 
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reading  from  the  Appendix  to  the  Counter  Case  presented  on  behalf  of 
the  Queen,  Volume  I,  page  1. — "  I  am  now  directed  by  the  President  to 
say  that  he  has  observed  with  surprise  and  extreme  regret  that  the 
British  Case  contains  no  evidence  whatever  touching  the  principal  facts 
in  dispute  upon  which  the  Tribunal  of  Arbitration  must,  in  any  event, 
largely,  and,  in  one  event  entirely,  depend.  No  proof  is  presented  upon 
the  question  submitted  by  the  Treaty  concerning  the  right  of  property 
or  property  interest  asserted  by  the  United  States  in  the  seals  inhab- 
iting the  Pribiloff  Islands  in  Behring  sea,  or  upon  the  question  also  sub- 
mitted to  the  Tribunal  of  Arbitration  concerning  the  concurrent  Regu- 
lations which  might  be  necessary  in  a  certain  contingency  specified  in 
the  Treaty."  That  is  the  pith  of  the  letter,  which  view,  so  expressed, 
he  proceeds  to  argue  at  length.  I  will  only  say  now  in  passing  that  I 
regret,  and  hope  he  regrets,  one  statement  made  in  that  letter. 

It  is  the  statement  which  is  to  be  found  on  page  4  of  the  same  corre- 
spondence, in  which  he  suggests,  and  if  I  did  not  misunderstand  him 
my  learned  friend,  Mr.  Phelps,  today — No,  I  am  wrong  upon  that;  I  do 
not  think  he  did;  I  thought  he  did,  but  he  did  not, — it  is  a  statement 
which  Mr.  Foster  thinks  it  right  to  make,  or  a  suggestion,  that  our 
Commissioners,  the  Commissioners  of  Her  Britannic  Majesty,  have 
made  up  their  Eeport  not  according  to  their  own  views  of  what  they 
ought  to  report,  but  had  taken  advantage  of  the  fact  that  the  United 
States  Commissioners'  Eeport  had  been  presented  with  the  United 
States  Case  in  order  to  concoct  a  Eeport  which  should  be  an  answer  to 
the  Eeport  of  the  United  States  Commissioners.  The  language  in 
which  he  makes  that  very  grave  suggestion  is  this.  "It  was  an  advan- 
tage which  it  is  conceived  was  not  intended  to  be  afforded  to  either 
party  that  in  taking  its  evidence-in-chief,  it  should  have  the  benefit  of 
the  possession  of  all  the  evidence  on  the  other  side,  as  also  that  in 
making  up  the  Eeport  of  its  Commissioners  it  should  first  be  provided 
with  that  of  their  colleagues  representing  the  other  Government  in 
respect  to  those  points  upon  which  they  have  failed  to  agree."  That 
suggestion,  of  course,  means  what  I  have  said;  that  the  British  Com- 
missioners were  going  to  do  a  dishonest  and  a  dishonourable  thing, 
that  instead  of  making  their  Eeport  as  they  conceived  it  right  to  make 
their  Eeport,  they  were  going  to  make  a  Eeport  which  was  an  answer 
to  the  Eeport  with  which  they  had  already  been  furnished  by  the 
United  States. 

Now,  I  respectfully  commend  to  this  Tribunal  the  perusal  of  Lord 
Eosebery's  letter  to  Mr.  Herbert  in  answer  to  this  argument  and  com- 
plaint of  Mr.  Foster.  It  is  to  be  found  on  page  4.  Of  course,  it  is  not 
for  me  to  say,  but  I  have  listened  with  the  attention  it  deserved  to  the 
argument  of  my  learned  friend  Mr.  Phelps  and  I  did  not  detect  that 
he  had  discovered  any  flaw  in  that  argument  of  Lord  Eosebery.  Let 
rne  call  your  attention  to  what  he  says.  At  the  top  of  page  5  he  says, 
after  drawing  the  distinction  between  the  character  of  the  questions. 
"  It  will  be  noted  that  the  seventh  article  of  the  Treaty  refers  only  to 
the  Eeport  of  a  Joint  Commission,  and  it  is  by  the  ninth  Article  alone 
provided  that  the  joint  and  several  reports  and  recommendations  of 
the  Commissioners  may  be  submitted  to  the  Arbitrators,  should  the 
contingency  therefor  arise.  The  event  therefore  on  the  happening  of 
which  the  Eeport  or  Eeports  and  further  evidence  are  to  be  submitted 
is  there  indicated  by  the  Treaty; — that  event  being  the  determination  of 
the  five  points  submitted  in  the  sixth  Article  unfavourably  to  the  claim 
of  the  United  States,  and  so  that  the  subject  is  left  in  such  a  position 
that  the  concurrence  of  Great  Britain  is  necessary  for  the  purpose  of 
establishing  proper  Regulations. 
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It  will  be  noticed  further,  that  the  inquiries  of  the  Commissioners 
are  confined  by  Articles  VII  and  IX  to  the  question  of  Regulations, 
and  have  no  reference  to  the  points  raised  by  Article  VI.  It  is  clear 
therefore  that  by  the  Treaty  it  was  intended  that  the  Keport  or  Reports 
of  the  Commissioners  should  be  produced,  not  as  part  of  the  Case  upon 
the  questions  stated  in  Article  VI,  but  at  a  later  stage  and  then  only 
in  the  contingency  above  referred  to. 

Then  "  with  regard  to  question  5", — that  is  the  property  or  protec- 
tion point. — "  of  Article  VI  the  Government  of  Her  Britannic  Majesty, 
believing  that  the  alleged  'right  of  property  or  property  interest ' 
depends  upon  questions  of  law,  and  not  upon  the  habits  of  seals  and 
the  incidents  of  seal  life,  have  stated  propositions  of  law  which  in 
their  opinion  demonstrate  that  the  claim  of  such  right  is  not  only 
unprecedented,  but  untenable.  These  propositions  will  be  found  at 
pages  135  to  140, 153  to  157,  and  propositions  15, 16  and  17  on  page  160 
of  the  Case  of  this  Government.  This  being  the  view  of  the  Govern- 
ment of  Her  Britannic  Majesty,  it  would  have  been  altogether  incon- 
sistent with  it,  and,  indeed,  as  they  conceive,  illogical  and  improper,  to 
have  introduced  in  to  the  British  Case  matter  which  in  the  opinion  of 
Her  Majesty's  Government  .can  only  be  legitimately  used  when  the 
question  of  concurrent  Regulations  is  under  consideration."  He  then 
enlarges  upon  those  views  and  proceeds — and  this  is  the  point  to  which 
I  wish  to  bring  this  discussion  now;  u  These  are  the  views  of  the  Gov- 
ernment of  Her  Britannic  Majesty,  and  they  must  maintain  their  cor- 
rectness. But  the  Government  of  the  United  States  have  expressed  a 
different  view;  they  have  taken  the  position  that  any  facts  relevant  to 
the  consideration  of  concurrent  Regulations  should  have  been  included 
in  the  Case  on  behalf  of  Her  Britannic  Majesty  presented  under 
Article  III,  and  that  the  absence  of  any  statement  of  such  facts  in 
that  Case  has  placed  the  United  States  at  a  disadvantage.  The  Gov- 
ernment of  Her  Britannic  Majesty  while  dissenting  from  this  view  are 
desirous  in  every  way  to  facilitate  the  progress  of  the  Arbitration  and 
are  therefore  willing  to  furnish  at  once  to  the  Government  of  the  United 
States  and  to  the  Arbitrators  the  separate  Report  of  the  British  Com- 
missioners with  its  Appendices. 

The  Government  of  the  United  States  are  at  liberty,  so  far  as  they 
think  fit,  to  treat  these  documents  as  part  of  the  Case  of  the  Govern- 
ment of  Her  Britannic  Majesty. 

He  then  deals,  in  dignified  and  I  think  most  courteous  language, 
with  the  suggestion  to  which  I  have  already  referred,  the  injurious 
suggestion,  and  he  expresses  regret  that  it  should  have  been  made. 
He  meets  it  by  shortly  stating  that  the  Report  and  Appendices  so  far 
from  being  made  to  meet  the  Report  furnished  with  the  Case  of  the 
United  States  in  the  words  in  which  they  are  now  (that  is  October, 
1892),  presented  to  the  United  States,  were  printed  on  the  21st  of  June, 
that  is  to  say,  three  months  before  we  saw  or  could  have  seen  their 
Commissioners'  Report,  and  "  laid  before  the  Queen  in  pursuance  of 
Her  Majesty's  Commission". 

Then  comes  Mr.  Foster's  answer ;  and  I  think  my  learned  friend  did 
not  quite  realise  what  was  the  effect  of  Mr  Foster's  answer.  We 
regard  it  as  practically  an  assent  to  the  position  taken  up  by  Lord 
Rosebery,  an  assent  in  this  sense,  that  they  were  willing  to  take  and 
did  take  the  Report  of  the  British  Commissioners  as  practically  all 
that  we  were  going  to  offer  on  the  incidents  of  seal  life  if  and  so  far  as 
they  had  any  relation  to  property.  We  do  not  recede  from  that.  We 
maintain  the  position  still;  that,  so  far  as  the  determination  of  the 
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question  of  property  interest  in  individual  seals,  in  so-called  herds  of 
seals,  or  an  industry  carried  on  by  the  killing  of  seals  goes,  it  stands 
for  judgment  upon  facts  that  are  practically  undisputed.  The  question 
is,  the  principles  of  law  that  are  applicable  to  those  facts.  In  acknowl- 
edging this,  Mr  Foster  says  "If,  as  I  believe  and  assume,  this  Report 
contains  substantially  all  the  matter  which  Her  Majesty's  Government 
will  rely  upon  to  support  its  contentions"  not  as  to  regulation  "in 
respect  to  the  nature  and  habits  of  fur  seals  and  the  modes  of  cap- 
turing them;  I  entertain  a  confident  hope  that  all  further  difficulty 
upon  the  questions  discussed  in  this  note  may  be  avoided."  I  answer 
to  that,  that  Mr  Foster  may  assume  we  do  not  seek  to  disturb  his 
assumption,  that  in  the  document  then  .communicated  as  far  as  we 
believe  any  of  the  facts  in  it  are  material  upon  the  question  of  property 
protection, — we  have  no  desire  to  add  to  that  store  of  information, 
whether  it  is  ample  or  whether  it  is  deficient:  but,  on  the  question  of 
regulations,  we  have  never  receded  from  the  position,  and  do  not  recede 
from  the  position,  we  did  take  up  in  the  original  Case  and  are  entitled 
to  take  up,  and  which  is  based  on  our  construction,  which  we  submit 
is  incontestably  the  right  construction,  that  that  Article  VII  does,  in 
the  matter  of  regulations,  provide  for  the  possibility  and  admissibility 
of  further  evidence  tendered  by  either  Government. 

He  then  concludes :  "I  deem  it  necessary,  however,  to  say  that  the 
Government  of  the  United  States  will,  should  occasion  arise,  firmly 
insist  upon  its  interpretation  of  the  Treaty,  and  that  it  reserves  its 
right  to  protest  against  and  oppose  the  submission  to  a  reception  by 
the  Arbitrators  of  any  matter  which  may  be  inserted  in  the  British 
Counter  Case  which  may  not  be  justified  as  relevant  by  way  of  reply 
to  the  Case  of  the  United  States."  Our  position  is  this,  as  far  as  our 
original  Case  was  concerned.  We  do  not  seek  to  supplement  it  by  any 
incidents  relating  to  seal  life  which  have  any  bearing  on  questions  of 
property  except  in  so  far  as  the  new  matter  introduced  in  the  Counter 
Case  is  there  introduced  in  the  terms  of  Mr.  Foster's  qualification  as 
an  answer  to  the  allegations  and  statements  and  evidence  put  forward 
in  the  Case  of  the  United  States ;  but  as  to  regulations  I  do  not  depart 
from  the  position  I  had  previously  assumed. 

Now  we  get  to  the  next  stage  of  this  matter  which  I  wish  to  follow 
out  so  that  there  may  be  no  dispute.  The  moment  came  for  the  delivery 
of  the  Counter  Case.  What  do  we  do?  In  the  Counter  Case  they  fol- 
low the  same  position  consistently  throughout.  On  page  3  of  the 
Counter  Case  there  is  this  passage:  "The  subject  of  the  regulations 
(if  any)  which  are  necessary  and  the  waters  over  which  the  regulations 
should  extend  referred  to  in  Article  VII  of  the  Treaty  is  considered  in 
Part  II.  For  reasons  more  explicitly  stated  in  correspondence  which 
will  be  found  in  the  Appendix,  the  consideration  of  this  point" — that 
is  regulations — "have  been  treated  in  this  Counter  Case" — why? — 
"but  only  in  deference  to  the  wish  expressed  by  the  United  States, 
that  arguments  upon  all  the  questions  with  which  the  Arbitrators  may 
have  to  deal  should  be  placed  before  the  Tribunal  by  means  of  the  Case 
and  Counter  Case.  The  Government  of  Her  Britannic  Majesty  have 
adduced  these  arguments  under  protest  and  without  prejudice  to  their 
contention,  that  the  Arbitrators  will  not  enter  upon  or  consider  the 
question  of  the  proposed  Regulations  until  they  have  adjudged  upon 
the  five  questions  enumerated  in  Article  VI,  upon  which  they  are  by 
the  terms  of  the  Treaty  required  to  give  a  distinct  decision,  upon  the 
termination  of  which  alone  depends  the  question  whether  they  shall 
enter  upon  the  subject  of  regulations.  Her  Majesty's  Government 
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reserve  also  their  right  to  adduce  further  evidence  on  this  subject, 
should  the  nature  of  the  argument  contained  in  the  Counter  Case  on 
behalf  of  the  United  States  render  such  a  course  necessary  or  expedi- 
ent." They  claimed  that  then,  and  I  as  representing  the  Government 
now  claim  it  as  within  the  right  provided  for  by  the  Article  VII  to  aid 
the  Tribunal,  together  with  the  Keport  of  the  Commission — to  aid  them 
with  such  other  evidence  as  either  Government77  may  upon  the  question 
of  the  liegulations  "submit". 

Again  at  page  166  D  of  the  British  Counter  Case  the  question  is 
referred  to  and  I  think  that  that  answers  the  question  addressed  to 
us  by  one  of  your  body  as  to  when  this  position  was  taken  up.  I  have 
shown  the  position  under  the  Original  Case.  I  have  shown  the  position 
in  the  correspondence  with  Mr.  Foster,  and  now  the  position  in  the 
Counter  Case:  "Upon  any  discussion  before  the  Tribunal  upon  the 
subject  of  Regulations,  Her  Majesty's  Government  will  refer  it'  neces- 
sary to  the  supplementary  Keport  of  the  British  Commissioners  which 
is  now  in  course  of  preparation  and  will  it  is  believed  be  presented  to 
Her  Majesty's  Government  by  the  31st  of  January  1893  "  and  it  was  so 
presented  and  bears  that  date.  The  succeeding  Chapters  have  been 
prepared  in  order  that  the  Arbitrators  may  be  put  in  possession  of  the 
consideration  of  the  other  facts  material  to  the  consideration  of  the 
question  of  Eegulations  and  of  the  reply  on  behalf  of  Her  Majesty's 
Government  to  the  argument  and  allegations  of  fact  contained  in  the 
case  of  the  United  States  with  reference  to  pelagic  sealing  and  the 
management  of  the  Islands  in  the  past. 

Now  there  is  but  one  further  stage  of  this  controversy  or  discussion 
and  it  is  the  correspondence  which  my  learned  friend  in  solemn  tones 
referred  to  this  morning.  That  is  the  note  addressed  by  the  late  Mr. 
Blaine  when  he  had  ceased  to  be  Secretary  of  State  and  when  Mr. 
Foster  had  succeeded  to  that  position. 

I  refer  with  some  reluctance  to  these  questions  of  dispute  between 
two  ministers,  to  each  of  whom  I  desire  to  attribute  equally  good  faith. 
I  think  it  is  unfortunate  that  these  discussions  should  arise.  I  think, 
moreover,  that  it  is  unnecessary  that  they  should  arise.  As  I  have 
said  before,  if  you  have  ambiguity  in  a  Treaty  or  any  other  document 
you  may  even  refer  to  extrinsic  facts,  or  you  may  even  refer  to  docu- 
ments which  led  up  to  that  Treaty  or  agreement,  in  order  to  clear  up 
the  common  ambiguity  relating  to  subject  matter  and  so  forth,  but  in 
this  case  the  parties  have  definitely,  in  English  which  is  clear  and 
intelligible  to  those  used  to  construe  English,  expressed  the  purposes  to 
which  both  Governments  are  committed;  and  I  have  therefore  dealt, 
as  the  main  point  and  purpose  of  my  argument,  with  the  construction 
of  the  Treaty  itself  as  that  which  ought  to  guide  the  Tribunal.  But 
as  iny  learned  friend  has  felt  himself  justified  in  referring  to  this  I  am 
bound  to  refer  to  the  answer  which  was  made  by  Sir  Julian  Paunce- 
fote;  I  believe  Mr.  Blaine  was  very  ill  at  this  time.  I  think  I  am  right 
in  saying  that.  It  is  addressed  to  Mr.  Foster,  and  dated  September 
9th,  1892,  and  is  at  page  8  of  the  appendix  to  the  British  Counter  Case. 
I  do  not  think  it  appears  in  the  United  States  Case  at  all. 

Mr.  PHELPS. — Mr.  Elaine's  does. 

Sir  CHARLES  EUSSELL. — Yes,  but  not  the  correspondence  as  a  whole. 
Mr.  Blaine  writes  "After  an  arbitration  had  been  resolved  upon  between 
the  United  States  and  British  Governments,  a  special  correspondence 
between  the  Department  of  State  and  Lord  Salisbury  ensued,  extend- 
ing from  early  in  July  to  the  middle  of  November,  1891.  The  various 
subjects  which  were  to  be  discussed,  and  the  points  which  were  to  be 
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decided,  by  the  Arbitrators  in  the  affair  of  the  Behring  sea  were  agreed 
111)011  in  this  correspondence.  A  month  later  Sir  Julian  Pauncefote  the 
British  Minister  ai  d  myself  arranged  the  correspondence,  and  reduced 
the  propositions  and  counter  propositions  to  a  Memorandum  which  was 
signed  by  us  on  the  18th  December.  Subsequently,  the  questions  which 
had  arisen  between  the  two  Governments  concerning  the  jurisdiction al 
rights",  and  so  on  u  were  expressed  in  the  form  of  a  Treaty  concluded 
at  Washington  on  the  29th  February  1892 ; " — I  do  not  think  it  is  neces- 
sary to  read  every  word  of  this,  because  it  is  not  material  to  the  point ; 
but  this  is  the  important  position. 

"  In  all  these  steps,  including  the  correspondence  with  Lord  Salisbury, 
the  Memorandum  concluded  between  Sir  Julian  and  myself,  and  the 
Treaty  that  was  ultimately  proclaimed  on  the  9th  May,  1892,  and  which 
was  negotiated  by  Sir  Julian  and  myself  not  one  word  was  said  or  inti- 
mated respecting  the  question  now  raised  by  the  British  Government 
as  to" — I  want  to  call  your  attention  to  this  extraordinary  language — 
"as  to  a  secondary  submission  of  evidence  after  the  first  five  points  set 
forth  in  Article  VI  had  been  decided  by  the  Arbitrators.  It  was  never 
intimated  that  any  other  mode  of  proceeding  should  be  than  that  which 
is  expressed  in  Articles  III,  IV — and  Y  of  the  Treaty.  I  shall  be  sur- 
prised if  Sir  Julian  Pauncefote  shall  differ  in  the  slightest  degree  from 
this  recital  of  facts". 

I  will  read  what,  Sir  Julian  Pauncefote  said  in  a  moment,  but  there 
lurks  in  this  (though  not  so  obviously)  as  in  the  argument  of  Mr.  Phelps 
the  suggestion  that  we  are  here  contending  that  there  shall  be  two  sepa- 
rate awards.  First  two  separate  hearings  and  then  two  separate  awards. 
I  do  not  say  it  would  be  outside  the  authority  of  the  tribunal  if  they 
thought  right  to  deal  with  it  in  separate  awards.  I  do  not  express  an 
opinion,  nor  is  it  necessary  that  I  should  one  way  or  the  other.  But 
what  is  necessary,  is  that  there  should  be  an  expression  of  the  deter- 
mination of  the  five  questions  submitted  in  Article  VI.  The  intimation, 
it  is  quite  enough,  of  the  distinct  decision  of  the  Arbitrators  on  the 
point  before  they  can  proceed  to  the  next  point  in  the  question  of  regu- 
lations; and  as  regards  the  question  of  regulations  substantially  on 
both  sides  the  matter  is  entirely,  before  the  Tribunal.  My  learned 
friends  have  said  they  have  not  read  this  Supplementary  Beport.  I 
think  they  would  have  been  wiser  if  they  had,  we  begged  them  to  read 
it  without  prejudice  to  their  objection,  but  they  have  not  apparently, 
and  the  result  is  that  Mr.  Phelps  gives  it  an  inaccurate  description.  He 
says  it  embraces  a  number  of  new  depositions.  It  does  nothing  of  the 
kind.  It  is  a  further  argument  on  further  consideration  of  the  view 
that  the  British  Commissioners  took  upon  the  question  of  regulations, 
nothing  more. 

Then,  Sir,  I  have  to  read  this  answer  of  Mr.  Blaine  on  this  point. 

The  PRESIDENT. — Perhaps  that  would  keep  till  to-morrow. 

Sir  CHARLES  KUSSELL. — If  you  please,  I  should  much  prefer  it. 

The  PRESIDENT. — Then,  before  we  adjourn,  I  call  the  attention  of 
the  Agents  of  both  Governments  to  the  unsatisfactory  character,  I  am 
sorry  to  say,  of  the  shorthand  report  which  has  been  given  us.  It  has 
been  a  source  of  great  inconvenience. 

Sir  CHARLES  RUSSELL. — May  I  state  what  has  been  arranged,  and 
I  think  it  will  be  found  to  work  well.  We,  on  the  whole,  thought  that, 
as  the  compositors  who  have  set  up  the  type  for  that  print  were  not 
accustomed  to  the  English  language,  or  certainly  not  much  accustomed 
to  read  it  in  manuscript,  it  was  a  very  creditable  production  on  the  part 
of  the  compositors  of  this  great  capital.  There  are,  undoubtedly,  a 
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number  of  inaccuracies,  but  it  has  been  arranged,  with  the  assistance 
of  your  secretaries  and  the  secretaries  of  the  members  of  the  Tribunal, 
that  there  shall  be  a  corrected  print  at  the  end  of  each  week,  that  is  to 
say,  that  the  prints  for  the  week  shall  all  be  corrected,  and  there  shall 
be  a  reprint  of  the  corrected  copy. 

The  PRESIDENT. — Then  these  are  to  be  considered  as  proofs? 

Sir  CHARLES  KUSSELL. — These  are  to  be  considered  as  proofs  for 
temporary  use. 

The  PRESIDENT. — That  is  a  very  good  arrangement. 

Adjourned  till  to-morrow  at  11.30. 


FIFTH    DAY,   APRIL   6TH,    1893, 

Sir  CHARLES  EUSSELL. — Sir,  when  the  Tribunal  adjourned  yester- 
day evening  I  was  calling  attention  to  the  letter  of  Mr.  Elaine  of  the 
8th  November  1892  addressed  to  his  successor  in  office  as  Secretary  of 
State,  namely,  Mr.  Foster;  and  Mr.  Elaine  says  that  not  one  word  was 
said  or  intimated  respecting  the  questions  now  raised  by  the  British  Gov- 
ernment as  to  a  secondary  submission  of  evidence.  The  first  question 
that  one  asks  one's  self  in  relation  to  that  statement  is  why  anything 
should  have  been  said.  The  parties  have  entered  into  an  Agreement 
or  Treaty  which  speaks  for  itself,  which  was  to  be  judged  as  to  its  effect 
by  the  language  which  was  used  in  it.  But  it  is  important  to  observe 
that  Mr.  Blaine  in  that  letter  abstains,  as  you  would  expect  an  honour- 
able man  to  abstain,  from  suggesting  that  anything  had  taken  place  to 
in  any  way  convey  to  his  mind  that  the  British  Government  took  any 
different  view  at  any  time  of  the  proper  construction  of  the  Treaty 
than  that  which  they  had  consistently  observed  in  their  original  Case, 
in  the  diplomatic  correspondence,  and  in  the  mode  in  which  they  had 
presented  their  case  to  this  Tribunal,  but  I  feel  grateful  to  my  learned 
friend  for  calling  attention  to  this  correspondence,  because  unless  I 
iniscoiiceive  its  effect,  so  far  from  impairing,  it  materially  strengthens 
the  position  that  I  am  now  taking  up.  Because  in  this  letter  there 
were  enclosed  two  documents,  and  I  would  respectfully,  if  1  may,  ask 
all  the  Members  of  the  Tribunal  to  take  before  them  the  Appendix  to 
the  British  Counter  Case,  Volume  I,  for  they  will  not  follow,  as  I  should 
desire  them  to,  the  point  I  am  now  insisting  upon  unless  they  have  that 
document  before  them.  This  is  not  printed  in  the  United  States  Case. 
I  hope  the  Tribunal  will  excuse  my  appealing  to  them  and  making 
some  insistance  upon  this  point,  but  it  is  really  in  aid  of  the  Tribunal. 
I  refer  to  the  Appendix  to  the  Counter  Case  of  Her  Majesty's  Govern- 
ment, Volume  I,  page  9.  On  that  page  are  set  out  the  two  documents 
which  are  thus  headed.  u  Memorandum  of  Agreement  referred  to  in 
Mr.  Elaine's  letter  of  November  the  8th,  1892".  And  it  will  be  seen 
by  the  Tribunal  that  that  consists  of  two  separate  documents,  both 
dated,  though  separately  signed,  the  18th  of  December,  1891.  Let  ine 
remind  the  Tribunal  before  I  read  it  of  the  point  which  is  the  great 
point  made  by  my  learned  friend  Mr.  Phelps  in  his  argument  on  the 
construction  of  Articles  VII  and  IX. — That  the  contingency  referred 
to  in  Article  IX  is  the  contingency  of  any  Arbitration  taking  place  at 
all.  We,  on  the  other  hand,  say  the  contingency  referred  to  in  Article 
IX  is  the  contingency  of  the  questions  in  Article  VI  being  decided  in 
a  particular  fashion;  in  other  words,  being  decided  so  as  to  render 
necessary  the  concurrence  of  Great  Britain  to  any  Eegulations.  Now, 
bearing  that  point  in  mind,  the  contention,  on  my  learned  friend's 
side, — what  is  the  contingency  referred  to, — I  say  that  these  documents 
demonstrate  that  the  contingency  was  the  contingency  of  the  decision 
of  those  questions  in  a  particular  manner. 
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Now,  what  is  the  first  of  them?  "The  following  is  the  text  of 
cles  for  insertion  in  the  Behring  Sea  Arbitration  Agreement  as  settled 
in  the  diplomatic  correspondence  between  the  <io\ eminent  of  the 
United  States  and  the  Government  of  Great  Britain".  Then  follow 
Questions  1,  2,  3,  4  and  5,  as  they  appear  in  Article  VI  of  the  actual 
Treaty  which  constitutes  this  Tribunal.  Then  we  come  to  the  Oth 
clause  of  this  Memorandum  signed  by  Mr.  Blaine,  and  Sir  Julian 
Pauncefote;  and  here  it  is. — "If  the  determination  of  the  foregoing 
questions  as  to  the  exclusive  jurisdiction  of  the  United  States  shall 
leave  the  subject  in  such  position  that  the  concurrence  of  Great  Britain 
is  necessary  to  the  establishment  of  Regulations". — I  omit  the  words 
which  for  this  point  are  immaterial  and  which  immediately  follow,  and 
it  goes  on. — "The  Arbitrators  shall  then  determine" — need  I  dwell 
upon  those  words? — shall  in  that  event  determine;  shall  thereupon 
determine, — "what  concurrent  regulations  outside  the  jurisdictional 
limits  of  the  respective  Governments  are  necessary  and  over  what 
waters  such  regulations  should  extend;  and,  to  aid  them  in  that  deter- 
mination, the  Report  of  a  Joint  Commission,  to  be  appointed  by  the 
respective  Governments,  shall  be  laid  before  them,  with  such  other 
evidence  as  either  Government  may  submit."  The  rest  of  this  is  imma- 
terial to  the  point  which  I  am  now  discussing.  Recollect  my  learned 
friend's  contention  is  that  this  ambiguity,  would  not  have  arisen,  if  it 
had  not  been  that  two  distinct  agreements  were  subsequently  conjoined 
and  made  into  one,  and,  as  my  learned  friend  implied,  perhaps  not 
incorrectly,  clumsily  put  together.  But  I  have  demonstrated  from  one 
of  these  documents  alone,  and  without  reference  to  the  other  at  all, 
that  the  contingency  which  was  in  that  one  document  contemplated, 
was  the  event  of  the  question  of  right  (I  use  that  expression  for  brevity) 
being  decided  in  one  fashion;  and  then,  in  that  event  and  in  that  event 
alone,  the  determination,  of  the  question  of  regulations  came  to  the 
front. 

I  of  course  may  be  taking  a  sanguine  and  a  partisan  view  of  this 
case,  but  I  do  not  desire  to  do  so,  and  I  confess  my  difficulty  in  under- 
standing what  answer  can  be  made  to  that  contention. 

Now  let  us  see  what  the  next  document  is.  You  will  observe  that 
the  document  which  I  have  read  and  especially  clause  6  of  that  docu- 
ment which  I  have  read,  corresponds  with  Article  VII  of  the  actual 
Treaty.  Where  do  we  find  Article  IX  or  the  germs  if  I  may  so  call 
them  of  Article  IX  in  the  Treaty. 

We  find  that  in  the  next  document;  the  following  is  the  text  of  the 
Behriug  Sea  Joint  Commission  agreement  as  settled  in  the  diplomatic 
correspondence  between  the  Government  of  the  United  States  and  the 
Government  of  Great  Britain: — "Each  Government  shall  appoint  two 
Commissioners  to  investigate,  conjointly  with  the  Commissioners  of  the 
other  Government,  all  the  facts  having  relation  to  seal  life  in  Behring 
Sea  and  the  measures  necessary  for  its  proper  protection  and  preseva- 
tion.  The  four  Commissioners  shall  so  far  as  they  might  be  able  to 
agree,  make  a  joint  report  to  each  of  the  two  Governments  and  they 
shall  also  report  either  jointly  or  severally  to  each  Government  on  any 
points  upon  which  they  may  be  able  to  agree.  "These  reports" — that 
is  to  say,  whether  "joint"  or  "jomt  and  several"  "shall  not  be  made 
public  until  they  shall  be  submitted  to  the  Arbitrators,  or  it  shall 
appear  that  the  contingency  of  their  being  used  by  the  Arbitrators  will 
not  arise." 

Taking  the  two  together  is  there  any  doubt  what  they  mean.  It 
will  be  observed  that  Article  IX  is  not  textually  in  strict  accordance 
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with  the  second  of  those  documents,  but  it  furnishes  the  substance, 
although  the  language  is  somewhat  different,  but  not  in  any  sense 
which  affects  the  point  which  I  am  submitting.  Therefore  if  I  were  to 
stop  here,  and  not  refer  to  the  answer  which  Sir  Julian  Pauncefote 
makes,  I  have  made  good,  I  submit,  my  point,  that  so  far  from  this 
letter  of  Mr.  Elaine,  with  enclosures  accompanying  it,  serving  my 
learned  friend's  point,  it  is  an  aid  to  the  argument  which  I  am  present- 
ing. But  what  is  Sir  Julian  Pauncefote's  answer;  and  here  I  have  to 
make  one  observation.  The  Agent  of  the  United  States  has  thought 
fit  to  print  the  letter  of  Mr  Elaine,  but  has  not  thought  fit  to  print — I 
am  very  reluctant  to  make  matters  of  complaint,  and  I  do  not  do  more 
than  observe  in  passing  that  he  has  not  thought  proper  to  print — what 
I  think  ought  to  have  been  printed,  namely  Sir  Julian  Pauncefote's 
answer. 

Mr.  FOSTER. — May  I  say  it  would  have  been  printed  if  it  had  been 
written  and  received  in  time  to  be  printed. 

Sir  CHARLES  RUSSELL. — I  am  very  glad  to  have  that  explanation. 

Mr.  FOSTER. — It  bears  date  two  months  after  the  letter  to  which  it 
replies. 

Sir  CHARLES  EUSSELL. — That  is  not  quite  the  matter  in  point,  but 
I  am  very  glad  to  have  that  explanation.  I  understand  the  Agent  to 
say  it  was  not  received  in  time  to  admit  of  its  being  printed.  That  is 
an  ample  explanation,  and  as  obviously  Mr.  Elaine  appeals  to  Sir  Julian 
Pauncefote,  it  would  have  been,  of  course,  a  matter  of  propriety  that 
the  answer  to  that  appeal  should  appear.  However,  the  answer  that 
the  Agent  gives  is  entirely  satisfactory. 

Now  what  does  Sir  Julian  Pauucefote  say?  To  begin  with,  he  begins 
by  showing  why  there  was  not  an  earlier  answer  for  the  reason  that  he 
appears  to  have  been  absent  from  Washington,  and  his  statement  shows 
that,  because  he  says  "Since  my  return  to  Washington  I  have  had  an 
opportunity  of  examining  the  official  correspondence  which  has  taken 
place".  Then  al  find",  lie  says  in  the  2nd  paragraph,  "that  in  a  note 
from  Mr.  Foster  to  Mr.  Herbert  of  the  9th  of  November  last  I  am  infer  - 
entially  appealed  to  by  Mr.  Foster  and  also  by  Mr.  Elaine  in  support  o± 
the  contention  of  the  United  States  Government  that  the  contingency 
mentioned  in  Article  VII" — that  ought  to  be  Article  IX  by  the  way — 
"does  not  refer  to  the  decision  of  the  Arbitrators  on  the  five  special 
questions  submitted  to  them,  but  to  the  inability  of  the  Joint  Commission 
to  come  to  an  agreement  as  to  the  Seal  Regulations. 

"I  am  at  a  loss  to  understand  this  reference  to  me,  as  throughout  the 
whole  of  my  negotiations  with  Mr.  Elaine,  and  (during  his  prolonged 
illness)  with  the  Assistant  Secretaries  of  State  (Messrs.  Wharton,  Adee 
and  Moore)  not  one  word  was  ever  spoken  or  written  which  could  even 
suggest  the  belief  that  I  ever  held  any  view  as  to  the  intention  of  the 
two  Governments  on  the  point  in  question,  other  than  that  which  is 
plainly  expressed  in  Articles  VII  and  IX  of  the  Treaty".  With  respect 
to  those  articles  Mr.  Foster  states  that  the  contingency  referred  to  was 
that  of  an  inability  of  the  members  of  the  Joint  Commission  to  come  to 
an  agreement  satisfactory  to  their  Governments,  and  not  as  Lord  Rose- 
bery  supposes  that  of  a  determination  upon  the  five  special  questions 
adverse  to  the  contention  of  the  United  States.  Mr.  Foster  adds.  "It 
is  believed  that  Sir  Julian  Pauncefote,  the  negotiator  on  the  part  of  Her 
Majesty's  Government,  will  not  dissent  from  this  statement."  Here  is 
the  answer.  Sir  Julian  Pauucefote  says : — '"I  desire  to  record  my  entire 
dissent  from  that  view". 
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It  follows  as  a  necessary  consequence  that  if  the  Arbitrators  should 
determine  that  the  concurrence  of  Great  Hritain  is  not  necessary  to  the 
establishment  of  regulations  for  the  protection  of  seal  life,  the  seal  fish- 
ery would  thenceforth  be  exclusively  regulated  by  the  municipal  law  of 
the  United  States,  and  no  "concurrent"  regulations  would  be  neces- 
sary, Therefore  Article  YII  provides  that  if  it  shall  be  decided  that 
the  concurrence  of  Great  Britain  in  any  such  regulations  is  necessary, 
the  Arbitrators  shall  then  determine  what  those  regulations  shall  be. 
Article  IX  provides  that  the  joint  and  several  Reports  of  the  Commis 
sioners  may  be  submitted  to  the  Arbitrators  "should  the  contingency 
therefor  arise";  and  further  that  the  Commissioners  shall  make  a  Joint 
Report  "so  far  as  they  may  be  able  to  agree",  and  that  their  Rep- 
joint  and  several  shall  not  be  made  public  until  they  shall  be  submitted 
to  the  Arbitrators,  "or  it  shall  appear  that  the  contingency  of  their 
being  used  by  the  Arbitrators  cannot  arise".  And  then  in  order  that 
I  may  spare  the  Tribunal  the  full  reading  of  this  document,  because  he 
proceeds  to  justify  that  view,  I  would  ask  the  Tribunal  to  allow  me  to 
go  down  to  about  the  middle  of  the  page  beginning  "The  contingency". 
"The  contingency  of  such  evidence  being  used  could  not  arise  till  after 
the  decision  of  the  Arbitrators  on  the  five  special  questions.  It  was 
quite  unnecessary,  therefore,  to  discuss  during  the  negotiations,  and  by 
way  of  anticipation,  the  mode  in  which  that  evidence  should  be  brought 
before  the  Arbitrators.  The  contingency  of  that  evidence  being  used 
before  the  Arbitrators  might  never  arise,  and,  if  it  did,  the  mode  of  its 
presentation  would  be  a  matter  of  procedure  for  the  Tribunal  to  settle. 
Indeed,  any  discussion  on  that  point  would  have  been  premature,  as 
anticipating  a  decision  adverse  to  the  United  States  on  the  five  special 
questions".  And  then  he  concludes  by  further  references  which  I  will 
not  trouble  the  Tribunal  with. 

Now  I  pass  from  that  correspondence  and  giving  equal  credit  to  Mr. 
Elaine  for  the  very  negative  view  that  he  expresses — the  very  negative 
view — and  claiming  equal  credit  for  the  bonajides  of  the  dissent  which 
Sir  Julian  Pauncefote  has  expressed,  I  recur  to  what  I  ventured  to  sub- 
mit to  this  Tribunal  yesterday,  namely  that,  although  it  may  be  right 
to  refer,  where  the  question  is  a  question  left  in  doubt  upon  the  con- 
struction of  the  Treaty — in  any  serious  doubt — to  negotiations  which 
led  up  to  it,  and  though  that  is  certainly  very  frequently  a  matter  or  a 
mode  of  construction,  or  an  aid  to  construction,  I  should  prefer  to  say 
often  and  properly  resorted  to  if  the  question  arises  on  the  construction 
of  the  Treaty  of  Arbitration  as  to  the  question  of  jurisdiction,  as  to  the 
subject  to  be  dealt  with,  as  to  the  limits  of  the  powers,  and  so  forth,  yet 
I  admit,  when  you  have  a  Treaty  which  as  I  submit  on  the  face  of  it  is 
intelligible  and  admits  of  no  real  serious  doubt  of  construction,  the 
application  of  any  reference  to  antecedent  diplomatic  correspondence  is 
at  least  a  doubtful  proceeding.  You  must  construe  the  document  upon 
intelligible  rules  with  reference  to  what  the  document  itself  has  said. 
I  pass  from  that  and  I  have  to  make  a  reference  to  another  point  even 
more  remote  which  my  learned  friend  Mr.  Phelps,  thought  proper  to 
make,  or  thought  himself  justified  in  making,  still  upon  the  point  of 
the  contingency  referred  to  and  in  order  to  justify  his  view  that  the  con- 
tingency referred  to  was  the  contingency  of  no  Arbitration  at  all  being 
held,  and  it  will  be  in  the  recollection  of  the  Tribunal  that  on  page  52 
of  the  printed  note  of  the  day  before  yesterday's  proceedings,  my 
learned  friend  Mr.  Phelps,  referred  to  Sir  Julian  Pauncefote's  letter  to 
Mr.  Elaine  on  the  29th  April,  1890,  which  contemplated  a  scheme  of 
Regulations,  and  a  scheme  of  Regulations  only.  My  learned  friend  said 
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that  that  clearly  contemplated  that  if  the  Commissioners  who  were  to 
be  appointed  to  frame  that  scheme  of  Regulations  agreed  in  framing 
that  scheme  of  Regulations,  that  that  was  to  be  binding.  I  perfectly 
agree;  but  does  my  learned  frieud  suggest  (I  did  not  understand  him 
to  suggest)  that  that  was  the  only  matter  that  was  in  the  view  of  the 
Government  at  that  time?  Not  at  all.  There  was  in  the  view  of  both 
Governments  at  that  time  strongly,  and  always  insisted  upon  by  the 
Government  of  Great  Britain,  that  the  questions  of  right  must  be  settled, 
that  the  question  of  damages  to  be  paid  by  the  United  States  if  they 
were  wrong. 

Senator  MORGAN. — Do  you  mean  property  right? 

Sir  CHARLES  RUSSELL. — I  do  not  say  property  right  merely,  but  ques- 
tions of  right, — I  say,  Sir,  questions  of  right.  I  do  not  limit  it  to  one 
question  or  another.  I  say  questions  of  right  should  be  settled,  and  at 
that  very  time  as  my  learned  friend  must  know  because  I  presume  he 
is  familiar  with  the  negotiations  that  had  been  going  on  and  that  were 
continued  after  the  Government  of  Great  Britain  were  insisting  upon 
their  claim  for  compensation  in  respect  of  what  they  contended  was  the 
wrong  committed  upon  the  ships  of  their  subjects  by  their,  as  th^y  con- 
tended, wrongful  seizure  in  Behring  Sea.  Throughout  it  cannot  be 
doubted  that  this  has  been  the  position  taken  up  by  the  Government  of 
the  Queen,  a  position  from  which  I  am  not  departing  now  and  from 
which  the  Government  has  never  departed.  They  deny  to-day,  they  have 
ahcays  denied,  each  and  every  part  of  the  rights  claimed  as  rights  by  the 
United  States  exclusive  of  others.  They  have  always  demanded  com- 
pensation in  respect  of  the  seizures  which  they  contend  were  illegal; 
but  the  question  of  right  settled,  they  have  always  professed,  and  they  profess 
today,  their  readiness  to  consider  any  fair  question  of  Regulations,  always 
bearing  in  mind  that  that  question  of  Regulations' is  to  be  approached  upon 
the  assumption  that  outside  its  territory,  that  outside  the  additional  limita- 
tions of  water  boundary  conceded  by  International  Law,  the  United  States 
have  different  rights  from  the  rights  of  the  rest  of  the  World  frequenting 
those  icaters. 

Senator  MoRGr  AN. — Approached  by  whom? — That  that  question  must 
be  approached,  in  the  way  you  indicated,  by  whom1?  By  the  Tribunal 
or  by  the  United  States? 

Sir  CHARLES  RUSSELL. — What  I  have  been  stating,  if  you  have  done 
me  the  honour  to  follow  ine,  Sir,  is  what  the  position  of  Her  Majesty's 
Government  on  this  question  was. 

Senator  MORGAN. — I  understand  that. 

Sir  CHARLES  &USSELL.— That  that  question  of  Regulations  is  to  be 
approached  on  the  basis  of  no  rights  on  the  part  of  the  United  States 
except  such  as  belong  to  her  by  reason  of  her  territory  rights,  as  we 
contend,  well  and  accurately  denned  by  International  Law;  and  her 
position,  therefore,  has  always  been  that  it  is  impossible  to  approach 
this  question  of  Regulations  till  you  have  a  priori  determined  the  ques- 
tion, whether  there  is  or  is  not  any  exclusive  or  special  right  on  the  part 
of  the  United  States.  Once  that  question  is  got  out  of  the  way,  then 
the  ground  is  clear  for  the  establishment  of  Regulations  just,  expedient, 
convenient  in  the  interest  of  all  who  are  concerned  in  the  question.  I 
was  stating  the  position  which  I,  representing  the  Government  of  the 
Queen,  take  up;  which  position  is  consistent  with  the  attitude  that  the 
Government  of  the  Queen  has  constantly  maintained. 

Senator  MORGAN. — I  perfectly  comprehended  that  point;  but  I  did  not 
understand  if  Counsel  insisted  that  the  question  was  to  be  approached  by 
the  United  States  or  by  the  Tribunal  in  the  manner  indicated. 
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Sir  CHARLES  EUSSELL. — I  contend  respectfully,  and  I  should 
have  used  language  perhaps  of  so  forcible  a  character  to  the  Tribunal 
itselfj  but,  of  course,  my  argument  involves  the  contention  that  thai 
is  the  only  modem  which  the  Tribunal  can  approach  the,  question  within 
its  powers  under  this  Treaty.  The  United  States  are.  oi  course,  equally 
bound  if  my  construction  of  the  Treaty  is  a  sound  one. 

Now  it  must  be  obvious.  I  do  not  think  my  learned  friends  have 
made  any  attempt  to  conceal  it — that  the  object  of  this  motion  is  not 
confined, — the  object,  the  motive  of  this  motion — to  the  question 
whether  this  particular  Supplementary  Report  is  or  is  not  to  be  admit- 
ted.— My  learned  friend  Mr.  Phelps's  argument  upon  the  question  as  I 
need  not  remind  you  took  a  very  wide  range,  he  gave  peculiar  impor- 
tance to  the  motion  especially  in  the  beginning  of  his  Argument  yes- 
terday in  wrhich  he  made  it  apparent  that  this  motion  did  involve,  if  not 
directly,  indirectly  a  question  of  very  grave  importance,  as  he  quite 
correctly  styled  it  and  which  must  some  time  or  other  be  determined 
by  this  Tribunal. 

For  my  own  part  I  thought  the  motion  advanced  by  my  learned  friend 
was  premature. 

I  think  so  still.  I  think  the  time  for  his  motion  would  have  been 
when  we  are  approaching  the  question  of  Eegulations  and  that  he 
might  have  reserved  until  that  time  the  point  whether  this  was  a  mat- 
ter which  the  Tribunal  should  or  should  riot  have  dealt  with  and  we 
would  have  been  quite  willing  to  have  withdrawn  this  Supplementary 
Eeport  altogether  for  the  present  from  the  Tribunal,  and  to  have  reserved 
to  a  more  legitimate  occasion  the  question  whether  it  was  or  was  not 
properly  to  be  received.  But  now  as  the  Tribunal  has  expended  so 
much  time  in  the  patient  consideration  of  its  reception  probably  it  had 
better  be  discussed  to  the  end.  I  say  that  my  learned  friend  gave  this 
very  marked  importance  to  it  because  he  yesterday  said  this:  "Two 
theories  have  been  propounded  by  the  respective  parties"  (That  is  at 
the  bottom  of  page  55  of  the  Eeport)  "  upon  the  construction  of  this 
Treaty,  in  respect  to  the  method  of  procedure.  As  I  have  remarked,  I 
believe  this  has  been  the  subject  of  some  diplomatic  proceedings  to 
which  I  shall  ask  the  attention  of  the  Tribunal,  and  the  views  of  the 
other  side  have  been  communicated  to  us  in  a  letter  which  accompanied, 
I  believe,  the  notice  that  this  Eeport  would  be  offered  so  that  we  are 
advised,  and  have  been  before  advised,  of  the  position  that  the  Counsel 
of  Her  Majesty's  Government  take  upon  the  subject.  Their  theory  is 
this:  That  there  are  to  be,  in  effect,  two  hearings,"  two  Arbitrations, 
two  awards  (I  am  stating  what  Mr.  Phelps  attributes  to  us)  "  first  upon 
the  five  questions  that  are  first  propounded  in  the  Treaty,  next  in  the 
event  that  those  questions  should  be  decided  in  favour  of  the  British 
Government,  a  further  hearing  upon  the  subject  of  Eegulations,  and 
that  on  that  hearing  fresh  evidence,  other  evidence  not  theretofore  in 
the  case  is  to  be  admitted.  That  is  their  view.  We  deny  altogether 
that  the  Treaty  contemplates  any  such  thing  as  two  hearings,  or  that 
the  case  discloses  any  propriety  for  such  a  method  of  procedure,  I  do 
not  say  necessity  but  any  propriety".  And  then  he  proceeds  to  argue, 
and  this  is  really  the  real  bone  of  contention  between  us, — that  my 
learned  friend  contended  that  all  these  questions, — "  Eight"  and  "  Eeg- 
ulations"— should  be  dealt  with  together,  mixed  up  I  know  not  how, 
that  you  shall  determine  "  Eight"  in  view  of  arguments  about  "  Eegu- 
lations", and  "Eegulations"  in  view  of  arguments  about  "Eight",  and 
to  these  subjects  which  are  in  themselves  in  their  very  nature  distinct, 
marked  by  a  clear  dividing  line,  and  a  dividing  line  which  as  I  ven- 
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turert  yesterday  to  point  out  marks  also  a  division  in  the  character  of 
tiie  functions  tiiat  this  Tribunal  has  to  perform,  they  are  according  to 
the  contention  of  my  learned  friend  to  be  mixed  together  and  not  as  we 
contend  to  be  kept  distinct. 

Well  now  it  is  said  that  we  claim  two  hearings,  two  awards,  two 
Arbitrations,  and  all  the  rest  of  it.  Well  I  will  not  say  that  this  is 
nonsense,  because  that  would  not  be  respectful,  but  my  friend  cannot 
suppose  that  we  mean  anything  of  the  kind.  We  mean  that  this  Arbi- 
tration, that  this  Tribunal,  having  heard  the  discussion  of  the  questions 
of  right  and  the  evidence,  from  whatever  source  it  is  to  be  derived 
applicable  to  those  questions  of  right,  shall  proceed  to  state  their  con- 
clusion,— if  that  be  their  conclusion  as  to  all  those  questions, — that 
their  determination  of  those  five  questions  is  such  as  in  their  opinion 
to  require  the  concurrence  of  Great  Britain  in  Regulations  within  the 
meaning  of  Article  VII,  and,  thereupon,  my  friends  are  to  proceed  to 
justify  their  claim  for  Regulations  by  such  evidence  as  is  relevant  to 
that  topic,  and  we  are  to  meet  their  case  by  such  argument  and  by  ref- 
erence to  such  evidence  as  is  relevant  to  the  same  topic.  It  does  not 
involve  two  awards;  it  does  not  involve  two  Arbitrations;  it  involves 
the  simple  act  of  keeping  distinct  and  separate  things  which  are  in  their 
nature  distinct  and  separate.  It  involves  no  additional  expenditure  of 
time,  and,  although  I  said  yesterday,  and  I  wish  to  retract  nothing 
that  I  said  yesterday,  that  1  thought  this  Tribunal  would  be  reluctant 
to  close  the  door  against  any  important  fact  that  might  even  recently 
have  transpired  which  had  an  important  bearing  upon  what  ought  to 
be  the  judgment  of  the  Tribunal  in  the  exercise  of  its  discretion  on  the 
question  of  Regulations,  I  did  not  thereby  mean  to  hold  out  to  this 
Tribunal,  or  to  suggest  to  this  Tribunal,  that  we  had  any  or  the  least 
idea  of  offering  such  volume  of  evidence  as  my  words  might  seem  to 
have  suggested.  Our  case  substantially  is,  as  to  Regulations  and  as  to 
everything  else,  before  this  Court,  with  the  exception  of  this  Supple- 
mentary Report.  We  think  it  is  irregularly  before  this  Tribunal;  and 
we  have  only  yielded  to  the  irregularity  in  order  that  there  might  be 
no  ground  for  suggesting  that  there  was  a  grievance  on  the  part  of  the 
United  States;  and  it  was  in  deference  to  the  suggestion  of  the  United 
States  itself,  and  contrary  to  the  view  which  the  advisers  of  the  Gov- 
ernment took  that  Lord  Rosebery  yielded  to  the  objection  of  the  United 
States,  and  furnished  to  the  representatives  of  the  United  States,  to  be 
treated  as  part  of  our  Case,  the  British  Commissioners'  Report.  This 
Report  which  we  propose  to  put  in  evidence  is  supplementary  to  that. 
And  two  questions,  of  course,  arise  in  relation  to  it;  and  to  those  two 
questions  I  should  like  to  address  one  word,  and  one  word  only.  I  mean 
the  point  thrown  out  by  the  President  yesterday  as  to  the  word  "  evi- 
dence" appearing  in  Article  VII. 

But  before  I  do  that  may  I  be  allowed  for  one  moment  to  recur  again 
to  a  point  which  I  made  yesterday.  My  learned  friend  Mr.  Phelps 
complained  and  made  it  a  matter  of  grievance;  and  of  course  it  is  a 
great  thing  to  get  hold  of  a  grievance  if  you  can.  A  grievance  is  almost 
as  good  as  a  sound  argument  at  times  before  some  tribunals.  My 
learned  friend  wants  to  get  hold  of  a  grievance,  and  he  says:  We  have 
reason  to  complain  also  that  even  upon  the  question  of  property  and 
property  rights,  and  protection  in  relation  to  property  rights  dealt  with 
under  point  5  of  article  VI — why  even  on  that  point,  says  my  learned 
friend,  even  on  that  point  the  Government  of  the  Queen  really  do  not 
tell  us  what  their  case  is  at  all.  Now  I  think  it  is  important  that  it 
should  be  shown  that  there  is  really  no  foundation  for  this  complaint. 
B  s,  PT  xi 6 
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I  yesterday  called  attention  to  page  11  of  the  British  Case  (the  botto 
of  page  10  and  the  top  of  page  11),  where  the  subject  is  briefly  ad vei 

to;  but  it' the  Tribunal  will  be  good  enough  to  turn  to  page  1. 'to,  chapter 
VIII,  the  Tribunal  will  find  that  we  have  discussed  this  question  of 
property,  so  tar  as  it  was  possible  for  us  to  do  it  in  the  then  condition 
of  thing's.  For  what  was  our  position?  Our  position  was  and  is.  this: 
the  claim  of  property  is  unprecedented.  This  claim  of  property  is  novel. 
It  finds  no  warrant,  as  we  contend,  in  law.  You  do  not  contend  that 
seals  are  animals  ferw  naturae.  You  do  not  contend  that.  Yon  admit 
that  they  are  not — at  least  I  think  so.  I  know  you  do  not  contend  that 
they  are:  but  at  least  you  do  not  deny  that  they  are  animals  fcrtr 
naturae.  Whether  that  will  be  denied  or  not,  I  really  do  not  know,  but 
we  did  not  conceive  that  it  could  be  denied,  and  thereupon  I  want  to 
ask  the  Tribunal  whether  we  were  called  upon,  whether  we  could  with 
propriety  be  expected  to  do  more  than  to  point  out  as  we  have  done  in 
chapter  VIII  the  general  principles  which  apply  to  property,  and  how 
property  could  be  acquired  in  animals  of  that  class,  and  to  point  out 
that  according  to  our  conception  of  those  principles  they  had  no  rele- 
vance to  the  claim  of  the  United  States,  and  did  not  support  their  claim 
of  property  in  the  fur  seals.  Was  it  to  be  expected  that  we  were  with 
the  necessarily  imperfect  information  at  our  command  at  that  time — to 
a  large  extent  imperfect — to  know  what  were  the  conditions  of  seal  life, 
the  incidents  of  seal  life  as  to  the  going  and  the  coming,  the  length  of 
residence  on  the  islands,  their  migratory  return  to  the  ocean — were  we 
to  set  up  hypothetically  the  incidents  relating  to  that  seal  life  which 
we  might  expect  might  be  relied  upon  by  the  United  States,  in  order 
to  meet  them1? 

I  say  that  would  have  been  illogical  and  more.  I  think  it  would  have 
been  entirely  improper.  We  state  our  general  principles.  We  say  you 
do  not  come  within  those  principles  as  far  as  we  know;  and  when  thei 
do  advance  the  grounds,  as  they  do  at  the  later  stage,  when  we  see  thei 
Case,  and  when  we  know  the  grounds  upon  which  they  put  them,  thei 
we  meet  them  as  fully  as  we  can  meet  them  in  the  Counter  Case  pre 
sen  ted.  And  now,  Sir,  I  have  got,  I  am  glad  to  say,  very  close  to  th 
end  of  the  argument  with  which  I  have  had  at  this  great  length  t< 
trouble  you. 

But  1  desire  to  say  something  upon  the  point  of  what  is  the  meaning 
of  evidence  in  Article  VII:  "  shall  be  laid  before  them  with  such  othe 
evidence  as  either  Government  may  submit".  It  will  be  observed  b 
the  Tribunal  that  two  questions  arise  in  relation  to  this  Supplementary 
Eeport.  One  only  can  be  dealt  with  by  this  motion,  namely,  whethe 
any  evidence  at  all  not  in  the  Case  and  Counter  Case  can  be  submitted. 
The  second  point  whether,  if  any  evidence  can  be  admitted,  as  we  sug- 
gest it  can  and  ought,  whether  this  particular  Supplementary  Eeport  is 
evidence,  is,  of  course  another  question,  and  that  you  cannot  judge  (it 
is  obvious)  until  you  see  what  it  is;  and  therefore  the  sole  question  that 
can  be  dealt  with  here  is,  whether  any  evidence  touching  regulations  (I 
hope  the  Tribunal  understands  that)  touching  regulations:  conversant 
with  nothing  else  but  regulations:  directed  and  intended  to  be  used  for 
no  purpose  except  regulations:  whether  any  evidence  of  that  kind 
can  at  all  be  submitted  and  can  be  and  ought  to  be  received.  It  there- 
fore is  clear  that,  for  the  purposes  of  the  present  motion,  it  is  to  be 
assumed  that  the  Supplementary  Eeport  is  evidence  within  the  meaning 
of  Article  VII. 

The  question,  therefore,  is  narrowed,  so  far  as  this  motion  is  concerned, 
to  the  question  whether  any  evidence  can  be  admitted  which  relates  to 
regulations,  and  which  is  not  to  be  found  in  the  Case  or  Counter  Case. 
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But  although  that  is  so,  I  do  wish  to  say  a  word  upon  what  "  evidence" 
does  mean  in  this  Treaty.  It  will  save  discussion  hereafter,  and  I  am 
happy  to  think  that  there  are  some  parts  of  this  discussion  in  which  I 
think  I  can  reckon  upon  the  support  of  my  learned  friends.  I  need  not 
point  Out  that  there  are  different  meanings  which  may  be  given  to  the 
word  "evidence".  There  is  no  necessity  for  referring  to  any  bat  two 
for  the  purposes  of  this  discussion,  namely,  evidence  receivable  accord- 
ing to  legal  rule  and  determined  in  a  judicial  proceeding — that  is  one 
kind  of  evidence;  and  the  other  kind  is  any  material  which  will  throw 
light  upon  or  enable  the  Tribunal  to  arrive  at  a  conclusion  upon  ques- 
tions of  fact,  although  it  may  not  be  evidence  which  comes  up  to  the 
standard  of  technical  evidence  in  a  judicial  proceeding. 

The  distinction  is  made  more  manifest  when  I  remind  the  Tribunal 
of  this,  and  there  is  no  member  of  it  that  is  not  conscious  of  it,  that 
what  is  legal  evidence  varies  in  different  countries ;  nay,  it  varies  even 
in  parts  of  the  Queen's  Dominions;  as  for  instance,  with  barely  one 
exception,  viz;  questions  relating  to  questions  of  pedigree — in  the  Eng- 
lish Courts  of  Justice,  hearsay  evidence,  as  it  is  called,  is  not  admissible. 
I,  as  a  witness  testifying  in  an  English  Court  of  Justice,  would  not  be 
able,  in  proof  of  a  given  fact,  to  say  that  A.  B.  had  told  me  that  the 
fact  was  so.  But  that  class  of  evidence  is  admissible  upon  other  than 
questions  of  pedigree,  even  according  to  the  Scotch  tribunals,  and  the 
system  of  judicature  which  they  administer.  The  Scotch  system  is,  as 
no  doubt  many  of  you,  if  not  all,  know,  largely  founded  upon  the 
Koman  law,  and  the  Eoman  law,  again,  gave  a  very  much  wider  inter- 
pretation of  what  was  to  be  regarded,  even  in  the  judicial  and  techni- 
cal sense,  as  evidence.  So,  again,  France.  The  rules  of  evidence  are 
much  wider  as  to  the  reception  of  evidence  than  those  which  prevail 
either  in  England  or  in  the  United  States.  As  far  as  the  United  States 
is  concerned  we  stand  upon  common  ground.  Their  system  of  judica- 
ture is  founded  upon  our  system  of  judicature;  their  common  law  is  our 
common  law;  and  I  could  indeed  give  no  better  illustration  of  the  com- 
munity of  law,  even  upon  matters  of  evidence,  and  could  say  nothing 
more  creditable  and  praiseworthy  of  the  judicature  of  the  United 
States,  and  of  the  writings  of  its  lawyers  than  to  point  out  the  fact  that 
in  England  one  of  our  principal  text  books  upon  law  of  evidence, 
known  as  " Taylor  on  Evidence",  a  book  that  my  learned  friends  are, 
no  doubt,  familiar  with,  is  absolutely  founded  upon — in  great  part  taken 
from — a  well  known  American  work,  by  a  well  known  author  in  the 
United  States.  I  mean  Mr.  Greeuleaf  upon  evidence. 

We  could  not  therefore  have  any  better  illustration  that  on  this  ques- 
tion of  the  technical  meaning  of  evidence  both  countries  are  in  accord, 
namely  that  an  English  text- writer  on  the  question  of  evidence  bases 
his  work  upon  that  of  a  United  States  author  treating  on  the  same 
subject.  Then  what  does  u  evidence  "  mean  in  the  language  of  a  Treaty 
to  which  two  nations  are  parties  who  profess  substantially  the  same 
system  of  law.  Well  I  think  I  may  cut  this  part  of  my  argument  short, 
and  I  am  sure  that  it  will  be  with  a  sense  of  relief  that  you,  Sir,  will 
hear  that.  You  can  have  no  better  means  of  knowing  in  what  sense 
the  word  "  evidence  "  was  used  in  this  Treaty,  than  by  showing  the  way 
in  which  each  of  the  parties  have  acted  upon  it.  That  being  so,  I  turn 
to  their  original  Case  with  its  voluminous  Appendices,  and  I  make  this 
broad  statement  which  I  do  not  think  will  .be  denied,  that  with  the 
exception  of  some  documents  of  a  historical  character,  and  public  docu- 
ments which  would  derive  some  sanction  for  their  acceptance  from  their 
public  character,  there  is  in  no  part  of  the  Case,  or  the  Appendices  of 
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the  United  States,  any  tiling  that  would  be  strictly  receivable  in  evi- 
dence it'  tendered  in  a  court  of  law  presided  over  by  a  judge  clothed 
with  no  more  than  the  ordinary  authority  of  a  judge  of  one  of  the  High 
courts.  They  are  Reports:  the  result  of  inquiries,  in  large  part  of  cor- 
respondence with  persons  who  are  answering  certain  questions  upon 
the  incidents  of  seal  life;  what  they  think  about  this,  and  what  they 
think  about  that,  conversations  with  third  parties  in  which  third  par- 
ties say  what  some  fourth  person  has  told  them.  Many  comments,  no 
doubt,  may  be  addressed  to  the  value  of  portions  of  that  evidence,  but 
you  will  not  hear  from  me,  Sir,  you  will  not  hear  from  any  one  on  my 
side,  any  objection  to  the  reception  of  that.  We  may  ask  you  to  dis- 
count this,  or  not  to  place  implicit  reliance  upon  that,  but  we  will  ask 
you  to  deal  with  it  as  both  sides  and  all  sides  have  dealt  with  it,  as  being 
a  matter  not  bound  to  be  brought  within  the  technical  rules  of  evidence 
as  considered  in  ordinary  judicial  proceedings  and  established  courts 
of  judicature,  but  as  meaning  something  much  wider  and  something 
much  broader.  Indeed,  I  might  point  out  this  as  an  illustration  of  wha 
I  have  said — the  last  illustration  which  I  shall  make.  A  number 
so-called  depositions,  some  of  them  taken  in  Canada,  and  some  of  the 
taken  elsewhere,  are  included  in  the  Case,  and  Counter  Case  or  the 
Appendices  to  the  Case  and  Counter  Case  of  the  United  States.  Kow 
I  need  not  say  that  even  if  the  deposition,  or  oath  which  is  involved  in 
the  notion  of  a  deposition,  were  even  legally  taken,  that  would  not 
make  it  evidence  at  all.  It  is  a  primary  condition  for  the  admission  of 
evidence  in  an  ordinary  court  that  a  witness  who  deposes  shall  be  sub- 
mitted to  cross-examination.  That  is  necessarily  involved  in  it.  But 
more  than  that.  There  is  in  Canada,  as  there  is  in  England, — and,  I  do 
not  affirm  it  to  be  so,  but  I  think,  as  there  is  also  in  the  United  States 
of  America — a  statute  directed  against  what  is  supposed  to  be  the  pro- 
fanity involved  in  taking  what  are  called  extra-judicial  oaths — in  other 
words,  a  statute  which  renders  it  improper  and  which  forbids  the  ta 
ing  of  oaths  except  in  judicial  proceedings  and  within  certain  accej 
limitations;  in  the  case  of  the  United  States  depositions  taken  in  Ca 
ada  we  find  them  taken  and  sworn  to,  absolutely  against  the  law  of  th 
country. 

Well  now,  Sir,  I  really  have  said  I  think  enough  to  show  you  that  th 
word  u  evidence"  in  this  connection  means  not  technical  evidence 
according  to  the  rules  of  courts  of  judicature,  but  that  this  Tribim 
will  look  to  all  the  information  that  is  put  before  them  even  if  it  is  onl 
second,  or  third,  hand, — using  their  own  judgment,  weighing  the  e 
deuce,  discounting  it  if  need  be,  and  giving  it  only  the  proper  weig 
which  they  think  it  really  deserves. 

And  now,  Sir,  I  think  I  have  only  one  other  matter  to  refer  you 
and  that  is  the  letter  of  Mr.  Tapper  in  answer  to  the  communication  from 
Mr.  Foster,  the  United  States  Agent,  returning  the  Supplementary 
Report.  You  will  recollect,  Sir,  that  when  the  Supplementary  Report 
was  furnished  to  the  United  States  Agent,  it  was  also  intimated  to  hi 
that  it  was  intended  to  forward  it  to  the  Tribunal.  Mr.  Foster  th 
wrote, — I  am  not  making  any  complaint, — his  letter  of  the  27th 
March,  objecting  to  that  being  done ;  and  Mr.  Tapper,  the  Agent  for  Her 
Majesty,  replied  upon  the  27th  March,  and  I  want  to  read  to  you  that 
reply. — "The  undersigned  Agent  of  Her  Britannic  Majesty  appointed 
to  attend  the  Tribunal  of  Arbitration  convened  under  the  provisions  of 
the  Treaty  concluded  at  Washington  February  29th,  1892,  has  the 
honour  to  ackowledge  the  receipt,'7 — and  so  on;  I  do  not  think  I  need 
read  the  formal  part, — "  and  in  reply  thereto  desires  to  state  that  it  is 
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the  view  of  Her  Majesty's  Government  that  the  mode  of  procedure  con- 
templated by  the  Treaty  has  not  been  accurately  followed.  While  all 
the  material  bearing  on  the  whole  subject  matter  in  dispute,  intended 
to  be  used  by  either  party  was  to  be  submitted  to  the  other  party,  that 
part  of  such  material  which  bore  only  on  the  question  of  regulations, 
and  particularly  the  Eeport  or  Eeports  joint  or  several  of  the  Commis- 
sioners of  the  two  countries,  should  have  been,  it  is  believed,  kept  dis- 
tinct from  that  part  which  bore  ou  the  questions  of  right;  and  that  the 
latter," — that  is  to  say,  as  to  right, — "should  alone  in  the  first  instance 
have  been  submitted  to  the  Arbitrators,  the  former,  namely  that  part 
relating  to  regulations,  only  when  the  contingency  therefor  arose,  or  in 
other  words  when  the  determination  of  the  questions  of  exclusive  right 
had  been  arrived  at". 

It  was  upon  this  principle  that  the  original  Case  of  Great  Britain  was 
framed,  and  this  course  would  have  been  followed  but  for  the  objections 
raised  by  the  United  States  as  stated  in  Mr.  Foster's  letter  to  Mr.  Her- 
bert of  September  27th,  1892.  In  deference  to  those  representations 
and  in  order  to  facilitate  the  progress  of  the  Arbitration,  Her  Majesty's 
Government,  while  maintaining  the  justice  of  their  contention,  furnished 
to  the  Government  of  the  United  States  and  to  the  Arbitrators,  the 
Separate  Eeport  of  the  British  Commissioners  and  its  Appendices, 
reserving  at  the  same  time  their  rights,  as  stated  in  Lord  Eosebery's 
despatch  to  Mr.  Herbert  of  October  13th,  1892.  The  Government  of  the 
United  States  in  presenting  to  the  Arbitrators,  with  their  original  Case, 
the  separate  Eeport  of  the  United  States  Commissioners  had,  in  the 
opinion  of  Her  Majesty's  Government,  departed  from  the  mode  of  pro- 
cedure contemplated  by  the  Treaty.  It  was  in  pursuance  of  the  under- 
standiug  contained  in  the  correspondence  above  referred  to,  that  Her 
Majesty's  Government  furnished  to  the  Agent  of  the  United  States,  and 
to  the  Arbitrators,  the  Supplementary  Eeport  of  the  British  Commis- 
sioners which  was  referred  to  on  page  166  D.  of  the  British  Counter 
Case.  At  the  proper  time  Her  Majesty's  Government  will  submit  to  the 
Arbitrators  that  they  are  entitled  to  use  this  Supplementary  Eeport, 
and  they  are  quite  willing. — I  call  special  attention  to  this — "  that 
copies  should  remain  in  the  hands  of  the  Eepresentatives  of  the  United 
States,  without  prejudice  to  any  objection  they  may  desire  to  raise. 
The  Government  of  Her  Britannic  Majesty  believe  that  the  Arbitrators 
will  desire  to  have  at  their  disposal  any  trustworthy  information  which 
may  assist  them  upon  the  questions  referred  to  them  for  decision." 

We  were  willing  that  they  should  without  prejudice  take  this  Eeport. 
If  they  had  taken  it  and  read  it  perhaps  we  might  not  have  had  this 
motion  at  all,  but  my  learned  friend  preferred  to  have  it  returned,  as 
Mr.  Foster  says,  unread,  and  then  to  rely  upon  the  statement  derived, 
I  know  not  whence,  that  it  contains  fresh  depositions.  It  contains  no 
depositions — no  depositions  whatever;  and  I  do  think  that  if  even  now 
my  learned  friends  had  looked  at  it,  they  would  have  probably  not  felt 
bound  to  raise  the  question  so  far  as  this  document  is  concerned.  But 
I  am  fully  aware,  as  I  have  already  made  apparent,  that  that  is  not  the 
real  question  that  is  here  involved — that  is  not  the  motive  of  this 
motion — the  mere  rejection  of  this  Supplementary  Eeport.  It  is  the 
determination  of  that  question  of  procedure  to  which  I  have  adverted 
as  giving,  in  Mr.  Phelps's  view,  and  I  agree  with  him,  importance  to  this 
motion. 

I  do  not  desire  to  occupy  your  time,  Sir,  longer;  but  I  must  be  per- 
mitted in  two  sentences  to  sum  up  the  short  result  of  my  argument. 
First,  it  is  clear  that  the  Eeport  or  Eeports  of  the  Commissioners  are 
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not  in  all  events  to  go  before  the  Arbitrators,  because  in  Article  VII 
they  are  to  be  laid  before  them  only  in  the  event  of  their  luivin._ 
consider  Regulations:  and  they  are  to  consider  Regulations,  and  lo 
have  power  to  consider  Regulations,  only  if  the  determination  of  i  In- 
foregoing  questions  renders  it  necessary.  They  are  not  to  have  it  laid 
before  them  or  to  be  used  by  them  until  the  contingency  in  Article  1  X 
occurs,  and  the  real  turning  point  in  this  controversy  depends  upon, 
and  my  learned  friends  felt  it,  what  is  that  contingency  mentioned  in 
Article  IX?  If  the  contingency  is  that  which  we  say  it  is,  then  I  think 
there  can  be  no  doubt  that  our  construction  of  the  Treaty  is  the  correct 
one.  We  say  that  contingency  is  not  the  contingency  of  any  Arbitra- 
tion at  all,  because  we  say  the  Treaty  does  not  say  so.  The  Treaty 
says  that  the  contingency  is  the  determination  of  the  first  five  questions 
in  the  particular  way.  We  say,  in  the  next  place,  it  cannot  be  the  con- 
tingency of  any  Arbitration  at  all,  because  that  would  involve  the 
assumption  that  if  the  Commissioners  agreed  as  to  the  Report,  that  that 
Report  upon  the  matter  of  Regulations  was  to  be  binding  upon  and  to 
take  the  place  of  a  decision  of  this  Tribunal.  But  Article  VII  in  clear 
and  emphatic  terms  shows  that  that  is  not  true  because  it  explicitly  says 
that  it  is  to  aid  the  Tribunal  in  the  determination  of  the  question.  If 
I  am  right  in  that,  what  is  the  position  of  things?  Then  we  reach  a 
point  in  the  controversy  at  which  alone,  and  for  the  first  time,  the  Tri- 
bunal are  entitled  to  take  into  their  consideration  the  question  of  the 
Report  as  bearing  upon  Regulations — The  first  time  at  which  they  are 
entitled  to  take  into  account  anything  bearing  upon  Regulations.  We 
have  had  the  machinery  for  the  first  five  questions  dealt  with  in  the 
antecedent  Articles — questions  of  right.  They  are  got  out  of  the  way. 

We  come  to  questions  no  longer  questions  of  right, — questions  of 
accommodation;  questions  of  convenience;  questions  of  expediency 
questions  of  justice;  questions  of  equity;  questions  of  general  consid 
eration;  not  of  the  right  of  A.  or  of  B.,  but  of  the  right  of  A.  and  B 
and  others  in  this  question, — a  question  which  does  not  depend  upon 
legal  right  at  all;  and  when  you  have  got  to  that  point  then  it  is  that 
the  Report  is  to  be  laid  before  you  with  such  other  evidence  as  either 
Government  may  submit.  Again,  I  warn  this  Tribunal  against  its  being 
supposed,  when  I  urge  with  insistence  this  point,  that  I  am  holding  ou 
to  this  Tribunal  any  prospect  of  a  reopening  of  this  question  and  of 
branching  out  into  new  enquiries  and  into  large  fields  of  evidence.  No 
as  I  have  told  you,  so  far  as  I  know,  so  far  as  I  believe,  this  Supple- 
mentary Report,  so  far  as  we  know,  is  ended  and  is  closed.  If  they 
have  anything  to  say  when  they  see  that  supplemental  Report,  to  answer 
it,  to  explain  it,  to  contradict  it,  we  do  not  object  to  their  having  that 
right.  By  all  means  let  them  read  it;  let  them  judge  of  it;  let  them 
see  if  it  is  a  matter  capable  of  answer  or  explanation,  and  act  accord- 
ingly; and  when  my  learned  friend,  in  solemn  and  impressive  tones, 
speaks  of  the  grave  injustice  of  having  fresh  matter  put  upon  him 
which  he  has  no  opportunity  of  answering;  allow  me.  I  entreat  this 
Tribunal,  to  ask  them  to  understand  this  and  see  how  little  reason  there 
is  to  suggest  any  special  hardship  or  to  suggest  any  real  injustice. 

I  have  before  me  their  Counter  Case.  I  am  making  no  complaint 
about  it  or  its  contents.  I  may  have  to  make  comments  hereafter;  but 
I  find  in  the  Counter  Case  at  page  207,  what?  On  the  18th  of  July  1892 
instructions  addressed  to  a  Capt.  Hooper  of  the  Revenue  Marine  cutter 
"Corwin",  instructing  him  to  proceed  to  the  Pribilof  Islands  and  to 
make  certain  inquiries  and  to  report  the  result  of  those  inquiries;  and 
the  result  of  his  inquiries,  accordingly,  appears  in  four  reports,  the  first 
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of  which  is  dated  the  17th  of  August  1892,  at  page  208  and  extending 
from  page  208  to  page  213,  containing  a  number  of  statements  of  more 
or  less  relevance,  of  more  or  less  importance — statements  of  fact  as  to 
which  we  have  not  the  slightest  opportunity  of  cross-examining  Capt. 
Hooper,  or  meeting  the  facts  that  he  alleges. 

Throughout  the  whole  of  this  Counter  Case,  on  almost  every  page 
of  it,  the.  illustrations  that  I  have  given  will  tit  in  with  the  rest — new 
matter  as  to  which  we  have  had  no  opportunity  of  inquiry  and  no  oppor- 
tunity of  examination. 

I  am  not  making  this  as  a  complaint.  I  am  meeting  the  complaint. 
I  am  pointing  out  that  in  an  arbitration,  conducted  as  this  is,  where 
evidence  is  admittedly  put  in  as  to  which  there  can  be  no  cross-exami- 
nation, that  there  must  be  a  certain  proportion  of  that  evidence  as  to 
which  the  other  side  can  have  no  opportunity  of  meeting  in  anyway.  It 
is  so  with  their  Counter  Case.  It  is  so  as  regards  the  Supplementary 
Report,  with  this  important  difference — that  the  Supplementary  Report, 
if  1  am  permitted  to  say  so  much  in  description  of  it  (I  do  not  know 
whether  I  am)  is  a  supplementary  report,  not  putting  forward  new 
facts,  but  expressing  on  further  information  and  further  consideration, 
the  views  of  men  who  have  had  special  opportunities  of  observing  this 
question  of  seal  life,  so  far  as  it  bears  upon  Regulations.  That  is  the 
character  and  purport  of  the  Supplementary  Report.  It  is  not  a  new 
report  like  Capt.  Hooper's,  of  new  facts.  It  is  comment,  argument  in 
the  light  of  further  inquiry  and  further  investigation. 

Now,  Sir,  I  sit  down,  gratefully  recognizing  the  patience  with  which 
this  Tribunal  has  heard  me.  And  before  I  sit  down  I  wish  to  empha- 
size the  point  which  alone  gives  grave  importance  to  this  question — 
that  we  claim  from  this  Tribunal  a  decision  as  to  which  there  shall  be 
no  doubt  or  hesitation;  that  the  questions  of  right  shall  be  determined 
before  the  question  of  Regulations  is  approached;  and  we  shall  use 
every  effort  which  it  is  in  our  power  legitimately  to  use  to  insure  that 
result. 

Sir  RICHARD  WEBSTER. — I  cannot  add  anything  to  Sir  Charles' 
argument. 

The  PRESIDENT. — We  thank  you  for  the  perfect  lucidity  with  which 
you  have  argued  your  point. 

I  would  ask  Mr.  Phelps  and  Mr.  Carter  whether  they  have  anything 
to  add  in  point  of  observation  to  the  foregoing  argument. 

Mr.  CARTER. — Mr.  President,  before  I  begin  what  I  have  to  say  in 
reply  to  the  argument  which  has  been  addressed  to  you  upon  the  other 
side,  there  is  perhaps  one  point  upon  which  I  ought  to  make  an  obser- 
vation in  order  that  my  argument  may  be  better  understood  and  not 
mi  sapprehended. 

The  learned  counsel  when  taking  his  seat  in  the  course  of  his  argu- 
ment yesterday,  made  an  observation  pertaining  to  what  I  may  perhaps 
call  the  proprieties  of  forensic  controversy  in  something  like  these 
words : 

I  think,  therefore,  that  I  have  so  far  made  good  my  position.  I  ought  not  to  say 
that  I  think  so,  as  it  is  not  the  habit  of  counsel,  with  us  at  least,  to  express  personal 
opinions ;  and  I  wish  to  guard  myself,  and  desire  to  follow  the  course  which  is  con- 
sidered the  proper  course  in  these  matters — to  submit  these  matters,  and  let  them  be 
tested  by  the  strength  of  the  arguments  advanced  in  support  of  them  without  bring- 
ing in — and  I  hope  my  learned  friends  will  agree  with  nie — personality  of  counsel 
for  or  against. 
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If  his  observations  had  stopped  there  I   should  not  have  thought 
worth  while  to  say  anything;  but  lie  continued,  and   perhaps  this  was 
the  purpose  for  which  he  introduced  the  observation: 


I  am  quite  sun-  that  thoro  are  many  propositions  put  forward  in  th<-  a 
which  I  have  had  t  lie  pleasure  of  reading,  presented  1>\  the  I'nitcd  Stales,  which  I 
should  be  sony,  and  I  think  my  learned  irieuds  themselves  would  be  sorry  to  commit 
themselves  to  as  approving  lawyers. 

Of  course  I  can  say  nothing  as  to  the  rule  which  learned  counsel 
may  prescribe  for  themselves  in  addressing  a  judicial  tribunal.  The 
intimation  is  that  the  opinions  we  express  here  and  the  argument 
address  to  the  Tribunal  should  not  be  regarded  as  our  real  opinions, 
or  as  not  necessarily  so,  but  as  simple  suggestions  which  may  be  made. 
and  which  are  submitted  to  the  Tribunal  without  any  expression  what- 
ever as  to  whether  counsel  believe  in  them  or  not,  for  what  they  may  be 
worth.  1  cannot  say  that  I  think  there  would  be  any  very  high  degree 
of  value  in  a  rule  of  that  sort;  and  I  think  I  should  be  quite  unable 
to  comply  with  it  myself.  I  have  a  habit  myself,  whenever  I  feel 
strongly  upon  any  question  and  have  decided  convictions  in  respect  to 
it,  to  express  myself  accordingly.  I  have  no  other  way  of  arguing  it; 
and  I  do  not  object  to  the  Tribunal's  believing,  when  I  speak  as  if  I 
believed  in  the  opinions  expressed  by  me,  that  I  really  do  believe  them, 
and  this,  too,  notwithstanding  any  derogatory  estimate  which  an  opinion 
of  that  sort  might  compel  them  to  form  concerning  the  soundness  of 
my  views  as  a  lawyer. 

I  say  this  in  reference  to  our  printed  argument,  so  far  as  I  have  had 
anything  to  do  with  it,  and  I  say  it  in  reference  to  anything  that  I  have 
expressed,  or  shall  hereafter  express,  in  oral  argument.  I  might  add 
to  this  that  I  do  not  think  the  learned  counsel  himself  very  well  follows 
the  rule  which  he  has  suggested.  He  has  a  habit  sometimes  of  speak- 
ing as  if  he  really  believed  what  he  said,  and  as  if  he  expected  others 
to  think  he  so  believed.  And  I  cannot  help  thinking  that  he  has  at 
times  expressed  himself  with  such  force  and  earnestness  as  to  indicate 
that  he  really  did  mean  what  he  said  and  intended  the  Tribunal  and 
ourselves  to  believe  so.  It  would  be  very  difficult  for  me  to  listen  to 
arguments  of  counsel  except  upon  a  rule  of  that  sort. 

I  say  this  for  the  purpose  of  showing,  not  that  counsel  are  not  at 
liberty  to  submit  to  judicial  Tribunals  opinions  or  arguments  as  to 
which  they  may  have  some  possible  doubt,  with  a  view  of  allowing  the 
Tribunal  to  weigh  them;  but  I  say  it  for  the  purpose  of  intimating  that 
I  have  no  objection  to  having  the  Court  suppose  that  I  really  entertain 
the  opinions  which  I  appear  to  entertain  and  express  myself  as  enter- 
taining. 

So  much  for  that.  Now  let  me  come  to  the  real  subject  of  this  debate. 
It  has  taken  a  very  wide  range  indeed.  I  do  not  complain  of  the  extent 
of  that  range.  A  great  many  things  have  been  said  in  it  perhaps  not 
rigidly  vital  to  the  questions  arising  upon  the  particular  motion  which 
has  been  submitted  to  the  Tribunal;  but  still  they  have  a  bearing  upon 
it,  and  they  are  also  things  which  at  some  time  or  other,  in  the  course 
of  the  discussions  which  will  take  place  before  the  Tribunal,  would  be 
likely  to  be  said,  nay,  which  would  have  to  be  said;  and  we  may  say  in 
regard  to  them,  or  some  of  them,  at  least,  that  they  may  as  well  be  said 
at  the  start,  and  the  necessity  of  repeating  them  hereafter  may  thereby 
be  dispensed  with,  possibly. 

But  what  is  the  nature  of  the  proceeding  which  is  now  before  the 
Tribunal?  What  are  we  talking  to?  What  was  it  that  occasioned  this 
present  discussion?  We  can  at  least  ascertain  the  point  where  we 
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began,  however  wide  the  range  of  discussion  may  be.  We  can  go  back 
and  see  what  that  point  was,  and  what  the  Tribunal  is  moved  to  do. 

The  question  arose  in  this  way :  We  came  here  on  the  23rd  of  March. 
The  Tribunal  assembled.  The  case,  so  far  as  the  allegations  and  evi- 
dences of  the  parties  were  concerned,  had  been  terminated  long  prior 
to  that  time.  The  Oases  had  been  submitted  many  months  before. 
The  Counter  Cases  had  been  submitted  a  long  time  before.  Those  two 
methods  were  the  only  ones,  as  we  supposed,  provided  by  the  Treaty 
by  which  anything  in  the  nature  of  evidence,  or  any  thing  in  the  nature 
of  information,  if  you  please,  aside  from  evidence,  or  of  a  lower  grade 
than  evidence,  could  be  laid  before  this  Tribunal.  We  never  imagined 
that  there  was  to  be  any  further  opportunity  for  the  submission  of 
evidence  on  the  part  of  Her  Majesty's  Government.  We  thought, 
indeed,  that  we  had*  much  reason  to  complain  in  relation  to  the  privi- 
leges which  had  already  been  assumed  by  Her  Majesty's  Government 
in  the  matter  of  the  introduction  of  evidence.  We  thought  we  had 
much  reason  to  complain;  but  in  a  certain  sense  that  had  passed.  We 
did  not  suppose  there  would  be  any  further  occasion  for  renewing  our 
complaints,  or  feeling  that  we  were  subjected  to  any  disadvantage. 

On  the  23rd  of  March  we  took  another  step.  We  began  the  argument 
of  the  questions  which  are  submitted  to  this  Tribunal,  and  the  argu- 
ment of  all  of  them — the  question  of  jurisdiction  in  Behring  sea,  the 
question  of  the  property  interest  of  the  United  States  in  the  seals  and 
in  the  industry  established  upon  the  Pribilof  Islands,  the  question  of 
concurrent  regulations — all  the  questions  required  by  the  Treaty  to  be 
submitted  to  the  Tribunal,  and  as  to  which  evidence  had  been  taken. 
We  began  the  argument  in  reference  to  them,  by  submitting  our  printed 
arguments  in  accordance  with  the  provisions  of  the  Treaty.  We  sup- 
posed, indeed,  or  should  have  supposed,  if  we  had  any  occasion  to 
consider  it,  that  certainly,  after  a  cause  was  ripe  for  argument,  and 
after  argument  had  in  point  of  fact  been  submitted,  there  would  be  no 
attempt  to  introduce  any  further  evidence,  or  anything  in  the  nature  of 
it.  Such  a  thing  never  entered  our  minds;  because,  as  we  view  it, 
such  a  thing  is  scarcely  conceivable.  We  had  made  our  argument,  our 
principal  argument.  The  Treaty  indeed  provided  that  if  the  Tribunal 
desired,  or  if  the  parties  desired,  further  oral  argument  might  be  had 
in  support  of  the  written  argument.  That  was  a  provision  of  the 
Treaty. 

The  PRESIDENT. — There  is  more  than  that  in  the  provision.  If  you 
will  read  Article  V,  you  will  see  that  if  the  Arbitrators  desire  further 
elucidation  with  regard  to  any  point,  they  may  require  a  written  or 
printed  statement  of  argument. 

Mr.  CARTER. — That  indeed,  is  true. 

The  PRESIDENT. — Or  oral  argument.  There  is  a  difference  between 
the  printed  statement  or  argument  and  the  mere  oral  argument. 

Mr.  CARTER. — Yes  sir;  there  was  indeed  a  provision,  limited  to  action 
on  the  part  of  the  Tribunal  itself,  that  if  it  desired  that  some  point 
should  be  further  elucidated,  it  should  in  some  manner  be  done.  But 
that  emergency  had  not  as  yet  arisen.  There  had  been  no  expression 
of  any  such  desire  on  the  part  of  the  Tribunal,  no  application  for  that 
purpose  to  the  Tribunal.  Nothing  of  the  sort  took  place.  The  cause, 
so  far  as  the  counsel  was  concerned,  must  be  regarded  as  a  cause  with 
the  proofs  closed,  and  in  a  condition  for  argument;  and  not  only  in  a 
condition  for  argument,  but  with  the  principal  argument  having  actually 
been  made.  That  was  its  condition. 
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While  it  is  in  that  condition,  we  receive  from  the  Agent  of  the  Biitis 
(Jovernment  a  paper  purporting  to  be  a  supplementary  report  of  the 
liritish  Commissioners  appointed  under  the  terms  of  one  of  Articles  of 
the  Treaty — with  notice,  that  it  had  been  delivered  to  the  members  of 
the  Tribunal.  To  say  that  we  were  surprised  would  but  faintly  express 
our  emotions  upon  the  receipt  of  a  document  of  that  sort.  There  was 
but  one  coarse,  in  our  view,  to  take  in  regard  to  it,  and  that  was  to 
return  it  immediately  to  those  who  sent  it  and  to  return  it,  with  the 
Statement  that  W6  objected  to  any  paper  being  placed  before  the  Tribunal 
at  a  time  and  in  a  manner  not  allowed  by  the  terms  of  the.  Treaty. 

Where  should  we  be  if  such  a  course  were  permitted?  In  the  course. 
of  an  experience  at  the  bar  now  not  very  short,  I  have  had  all  that  I 
could,  by  any  possibility,  do  to  establish  my  side  of  a  controversy 
against  the  arguments  of  my  adversaries.  To  oppose  their  arijiuntiHts, 
to  overcome  them,  is  all,  certainly,  that  I  could  ever  undertake  to  be 
able  to  do.  But  if  my  adversaries,  in  addition  to  the  ability  to  answer 
my  arguments  by  their  arguments,  could  answer  them  also  by  the  intro- 
duction of  new  evidence,  the  case  would  indeed  be  one  for  which  I  had 
no  resources  at  all.  That  was  what  I  felt  about  it,  and  what  my  asso- 
ciates felt  about  it. 

That  such  a  thing  could  be  done  at  all  was  inconceivable  to  us.  The 
icay  in  which  it  was  done  was  a  matter  which  added  to  the  amazement. 
The  Tribunal  was  not  asked  whether  it  would  receive  a  paper  of  that 
sort.  We  were  not  asked  whether  we  had  any  objection  to  the  intro- 
duction of  a  paper  of  that  sort.  It  was  assumed  by  the  British  Agent 
that  he  had  the  right  to  put  it  before  the  Tribunal,  whether  we  liked  it 
or  did  not  like  it. 

Senator  MORGAN. — Before  the  separate  Arbitrators,  you  mean  ? 

Mr.  CARTER.  Before  the  separate  Arbitrators.  I  confess  I  am  unable 
myself  to  distinguish  between  that  act  and  another  which  I  have  never 
seen  practiced,  that  after  a  controversy  had  been  finally  submitted  to 
a  judicial  tribunal,  one  side  should  submit  to  the  judges  further  consid- 
erations in  the  nature  of  argument.  It  was  not  done  secretly.  I  do  not 
complain  of  that.  Oh  no.  We  were  apprised  of  it,  and  most  distinctly 
apprised  of  it 5  but  what  was  asserted  on  the  part  of  our  adversaries 
was  that  they  had  the  right  to  do  it.  Well,  if  they  had  the  right  to  do 
it  then,  they  had  the  right  to  do  it  the  day  after  and  the  day  after  that; 
and  their  right  consequently  had  no  measure  or  limitation  except  their 
own  pleasure.  That  was  the  nature  of  the  right  which  they  assumed. 

We  immediately  informed  our  adversaries  by  letter  that  we  returned 
the  paper,  that  we  protested  against  the  submission  of  it  by  them  to 
the  members  of  the  Tribunal,  and  that  we  should  make  a  motion  to  the 
Tribunal  that  it  be  dismissed  from  attention  and  returned  to  the  source 
from  which  it  was  received.  We  received  in  answer  to  that  a  courteous 
letter  from  our  adversaries,  apprising  us  of  the  ground  of  their  action. 
I  will  read  that  letter. 

The  PRESIDENT. — Perhaps  Sir  Charles  will  give  Mr.  Carter  the  letter 
which  he  has  just  read  to  us. 

Sir  CHARLES  EUSSELL. — Certainly. 

Mr.  CARTER.— I  read. 

The  undersigned,  Agent  of  Her  Britannic  Majesty,  has  the  honor  to  acknowledge 
receipt  of  the  Honorable  John  W.  Foster's  communication  of  this  day's  date,  and  in 
reply  thereto  desires  to  state  that  it  is  the  view  of  Her  Britannic  Majesty's  Govern- 
ment that  the  mode  of  procedure  contemplated  hy  the  Treaty  has  not  been  accurately 
followed.  While  all  the  material  hearing  upon  the  whole  subject-matter  in  dispute 
intended  to  be  used  by  either  party  was  to  be  submitted  to  the  other  party,  that 
part  of  such  material  which  bore  only  on  the  question  of  Regulations,  and  particu- 
larly the  report  or  reports,  joint  or  several,  of  the  Commissioners  of  the  two  coun- 
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tries,  should  have  been,  it  is  believed,  kept  distinct  from  that  part  which  bore  on  the 
questions  of  right,  and  that  the  latter  should  alone,  in  the  iirst  instance,  have  been 
submitted  to  the  Arbitrators;  the  former,  namely,  that  part  relating  to  Regulations, 
only  when  the  contingency  therefor  arose;  or,  in  other  words,  when  the  determina- 
tion of  the  questions  of  exclusive  right  had  been  arrived  at. 

And  that  is  a  statement,  if  I  understand  it,  that,  according  to  the 
contemplation  of  the  Treaty,  whatever  related  to  the  subject  of  regu- 
lations was  not  to  be  submitted,  either  to  the  Tribunal  or  to  the  opposite 
party,  until  a  determination  had  been  reached  by  the  Tribunal  upon 
what  is  called  by  my  friends  upon  the  other  side  the  questions  of  right; 
that  then  it  was  to  be  laid  before  the  Tribunal,  for  the  first  time. 

How  does  that  defend  the  submission  of  this  paper?  That  contin- 
gency had  not  yet  occurred.  The  Tribunal  has  not  as  yet  reached  a 
decision  upon  what  are  called  the  questions  of  right,  or  upon  any  of  the 
questions.  It  had  not  determined  that  the  contingency  had  arrived 
upon  which  the  question  of  Regulations  should  be  considered;  and 
therefore,  in  accordance  with  the  views  of  the  counsel  themselves,  the 
time  had  not  as  yet  arrived  when  it  was  proper  to  submit  to  the  Tribunal 
any  such  paper  as  this,  if  it  bore,  as  they  said  it  did,  upon  the  question 
of  Regulations. 

They  then  proceeded : 

It  was  upon  this  principle  that  the  original  Case  of  Great  Britain  was  framed,  and 
this  course  would  have  been  pursued  and  been  followed,  but  for  the  objections  raised 
by  the  United  States  in  Mr.  Foster's  letter  to  Mr.  Herbert  of  September  27th  1892. 
In  deference  to  those  representations,  and  in  order  to  facilitate  the  progress  of  the 
arbitration,  Her  Majesty's  Government,  while  maintaining  the  justice  of  their  con- 
tention, furnished  to  the  Government  of  the  United  States  and  to  the  Arbitrators  the 
separate  report  of  the  British  Commissioners  and  its  appendices,  reserving  at  the 
same  time  their  right,  as  stated  in  Lord  Rosebery's  dispatch  to  Mr.  Herbert  of  Octo- 
ber 13th  1892. 

u  Reserving  their  right,"  that  is,  their  right  to  submit  a  further  report, 
or  further  evidence,  at  the  time  when  the  contingency,  according  to  their 
view  of  it,  was  reached;  namely  after  the  Tribunal  had  announced  a 
decision  of  a  certain  character  upon  the  questions  of  exclusive  juris- 
diction. They  said  they  reserved  that  right;  but  whatever  right  they 
might  or  could  have  reserved,  the  contingency  mentioned  in  that  reser- 
vation, namely,  the  decision  by  this  Tribunal  of  a  certain  character,  had 
not  arrived,  and  therefore  the  submission  of  the  document  at  the  pres- 
ent time  was  not  defended  by  that  reference  to  the  correspondence 
between  Lord  Rosebery  and  the  United  States  Government. 

Further  they  say : 

The  Government  of  the  United  States,  in  presenting  to  the  Arbitrators  with  their 
original  Case  the  separate  report  of  the  United  States  Commissioners  had,  in  the 
opinion  of  Her  Majesty's  Government,  departed  from  the  mode  of  procedure  con- 
templated by  the  Treaty.  It  was  in  pursuance  of  the  understanding  contained  in 
the  correspondence  above  referred  to  that  Her  Majesty's  Government  furnished  to 
the  Agent  of  the  United  States  and  to  the  Arbitrators  the  Supplementary  Report  of 
the  British  Commissioners  which  was  referred  to  on  page  166  D  of  the  British  Counter 
Case. 

I  do  not  suppose  that  there  was  any  understanding  effected  by  the 
correspondence  referred  to;  but  that  will  be  the  subject  for  future 
observation. 

The  letter  proceeds : 

At  the  proper  time,  Her  Majesty's  Government  will  submit  to  the  Arbitrators  that 
they  are  entitled  to  use  this  Supplementary  Report,  and  they  are  quite  willing  that 
copies  should  remain  in  the  hands  of  the  representatives  of  United  States  without 
prejudice  to  any  objection  they  may  desire  to  raise. 

The  Government  of  Her  Britannic  Majesty  believe  that  the  Arbitrators  will  desire 
to  have  at  their  disposal  any  trustworthy  information  which  may  assist  them  upon 
the  questions  referred  to  them  for  decision. 
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That  is  their  statement.  It  will  be  observed  that  in  this  sf atement 
they  go  back  to  the  time  of  the  original  preparation  of  the  <<ase,  speak 
of  what  they  conceive  to  have  been  an  erroneous  construction  of  the 
Treaty  by  the  United  Slates  in  the  preparation  of  its  Case,  and  speak 
of  their  having  Conformed,  ID  a  manner,  to  that  erroneous  construct  ion, 
and  to  a  certain  extent,  as  a  defence  of  their  present  action  in  submit 
ting  this  paper  at  the  present  time  to  tbe  Tribunal  in  the  manner  in 
which  it  was  submitted. 

It  was  in  this  way  that  the  question  of  the  respective  views  of  the 
parties  as  to  how  the  Cases  and  Counter  Cases  should  be  made  up, 
and  what  they  should  contain  was  brought  into  discussion  before  this 
Tribunal,  and  it  is  this  reference  to  the  former  action  of  the  parties 
which  has  enlarged  the  scope  of  the  debate  which  might  otherwise 
have  been  confined  within  somewhat  narrower  limits. 

As  that  wide  range  has  been  given  to  it,  and  as  the  methods  which 
have  been  pursued  by  the  parties  under  the  Treaty  have  been  referred 
to  in  great  detail  and  made  the  subject  of  discussion,  I  must  take  the 
liberty  in  these  concluding  observations,  designed  as  a  reply  to  the 
argument  on  the  part  of  Her  Majesty's  Government,  to  go  back  to  that 
original  time  and  very  briefly  recount  the  circumstances  under  which 
the  Cases  and  the  Counter  Cases  were  put  in.  Before  I  do  that,  how- 
ever, I  desire  to  make  one  or  two  observations  suggested  by  the  remarks 
which  have  been  made  by  Sir  Charles  Russell  in  reference  to  evidence. 

The  Tribunal  which  was  created  by  the  Treaty  could  not  well  be  pro- 
vided with  the  ordinary  instrumentalities  which  are  employed  by  courts 
of  justice  for  the  purpose  of  ascertaining  the  truth  upon  disputed  ques- 
tions of  fact.  There  could  be  no  calling  of  witnesses  and  oral  exami- 
nations and  cross  examination  of  them;  and, as  that  was  not  possible, 
it  was  not,  of  course,  possible  to  apply  to  the  Case  those  rigid  rules  of 
the  law  of  evidence  which  are  followed  both  in  Great  Britain  and  in 
the  United  States  in  reference  to  the  introduction  of  evidence.  That, 
of  course,  was  plain;  and  it  was  equally  plain,  or  at  all  events  it  was 
contemplated,  that  there  would  be  differences  of  view  upon  questions 
of  fact  as  well  as  upon  questions  of  law,  and  that  some  means  there- 
fore should  be  provided  by  which  the  parties  should  be  enabled  to 
establish  their  views  upon  such  disputed  questions  of  fact.  All  that 
the  negotiators  of  the  Treaty  could  do  under  the  circumstances  was  to 
provide  the  best  mode  in  their  power;  and.  while  they  could  not  follow 
the  rules  of  law  exactly,  to  follow  them  so  far  as  they  could,  and  at 
least  to  observe  those  fundamental  principles  of  equality  between  par- 
ties in  the  facilities  which  might  be  allowed  to  them  for  the  purpose  of 
conducting  their  respective  contentions.  The  examination  and  cross- 
examination  of  witnesses  was  impossible;  but  was  it  impossible  that 
each  party  should  be  permitted  to  answer  the  proofs  and  the  allega- 
tions which  his  adversary  might  rely  upon?  Certainly,  not.  That 
result,  although  not  susceptible  of  being  accommodated  in  the  exact 
and  perfect  way  in  which  it  is  provided  for  in  municipal  Tribunals  was 
still  susceptible  of  being  accomplished  in  a  substantial  manner  and  in 
a  way  sufficient  to  assure  the  administration  of  justice. 

The  Tribunal  which  was  to  consider  the  questions  was  to  be  a  Tribu- 
nal composed  of  the  most  eminent  jurists.  It  was  properly  to  be  pre- 
sumed that  they  would  be  able  to  separate  the  material  from  the  imma- 
terial, to  weigh  the  value  which  should  be  put  upon  this  evidence  and 
that  evidence,  and  that  although  they  could  not  have  the  benefit  in  the 
fullest  and  most  complete  extent  of  the  ordinary  rules  which  govern 
the  introduction  of  evidence,  still  that  they  would  be  sufficiently  aided 
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iii  that  particular,  if  it  were  required  that  each  party  should  submit 
his  Case,  his  proofs,  and  his  evidence  to  his  adversary  to  the  end  that 
the  adversary  might  criticise  them,  deny  them,  contradict  them,  meet 
them,  modify  them,  or  reply  to  them.  That  is  an  opportunity  insep- 
arable from  the  administration  of  justice.  No  proceeding  deserves  the 
name  of  being  a  judicial  one  unless  each  of  the  parties  has  an  oppor- 
tunity to  know  beforehand  what  the  allegations  of  his  adversary  are, 
and  what  the  proofs  are  upon  which  he  designs  to  support  those  alle- 
gations. That  facilities  should  be  afforded  for  that  main  and  essential 
thing  is  of  course  absolutely  necessary.  That  is  a  point  which  no  one — 
I  will  not  say  no  lawyer — but  no  intelligent  man  living  under  English 
law,  would  think  of  ignoring  or  disregarding. 

If  we  turn  to  the  Treaty  we  find  that  provisions  of  that  sort  are 
made.  Article  III  provides: 

The  printed  Case  of  each  of  the  two  parties  accompanied  by  the  documents,  the 
official  correspondence  and  other  evidence  on  which  each  relies,  shall  he  delivered 
in  duplicate  to  each  of  the  Arbitrators,  and  to  the  Agent  of  the  other  party  as  soon 
as  may  be  after  the  appointment  of  the  members  of  the  Tribunal,  but  within  a  period 
not  exceeding  four  months  from  the  date  of  the  exchange  of  the  ratifications  of  the 
Treaty. 

I  suppose  there  is  no  question  as  to  the  entire  lucidity  of  that  clause. 
It  requires  no  interpretation.  "  The  printed  Case  of  each  of  the  par- 
ties" was  to  be  furnished  to  the  other;  and  if  we  had  no  precedents  to 
guide  us  in.  respect  to  proceedings  for  international  arbitration,  law- 
yers— anybody — would  easily  understand  what  "  printed  Case"  meant. 
It  would  be  the  case  upon  which  you  rested  your  contention;  your 
allegations  of  fact;  the  evidences,  the  proofs  by  which  you  proposed  to 
support  them;  and  the  conclusions  of  law  which  you  drew  from  them. 

Article  IV  provides : 

Within  three  mouths  after  the  delivery  on  both  sides  of  the  printed  Case,  either 
party  may,  in  like  manner,  deliver  in  duplicate  to  each  of  the  said  Arbitrators  and 
to  the  Agent  of  the  other  party,  a  Counter  Case  and  additional  documents,  corre- 
spondence and  evidence  in  reply  to  the  Case,  documents,  correspondence  and  evidence 
so  presented  by  the  other  party 

The  Counter  Case  is  provided  for  there.  A  method  is  thus  provided 
by  which  each  party  might — not  support  his  original  Case — not  that— 
but  by  which  he  might  reply  to  the  Case  of  his  adversary,  contradict 
his  proofs,  show  them  to  be  untrue,  negative  his  allegations,  contradict 
his  conclusions  of  law.  That  was  the  opportunity  which  was  afforded 
by  the  Counter  Case. 

The  function  of  each  of  those  documents,  the  office  which  it  is  to  fill 
in  this  Arbitration,  is  carefully  prescribed  in  the  Treaty;  so  carefully 
and  so  clearly  that  no  one  could,  by  any  possibility,  misinterpret  it. 

I  may  be  permitted  to  say  something  in  relation  to  the  mode  followed 
by  the  Government  of  the  United  States  in  the  preparation  of  its  Case; 
and  in  order  to  do  that,  so  that  the  learned  Arbitrators  may  understand 
it,  I  should  allude  very  briefly  to  what  the  presumable  nature  of  the 
proofs  was  at  the  time  when  the  parties  were  called  upon  to  prepare 
their  original  Cases.  What  were  the  questions?  I  shall  not  stop  to 
read  them  from  the  Treaty,  but  shall  describe  them  generally. 

In  the  first  place,  there  were  certain  questions  as  to  a^  jurisdiction al 
power  or  authority  over  Behriug  Sea  asserted  by  the  United  States  to 
have  been  in  some  manner  derived  from  Russia,  what  my  learned  friend 
Sir  Charles  Eussell,  has  well  enough  styled  a  derivative  title  or  right. 

In  the  next  place,  there  was  the  question  of  the  right  of  property  in 
the  seal  herds  and  in  the  industry  established  upon  the  Pribiloff  Islands 
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of  maintaining  those  herds,  which  was  asserted  by  the  United  States — 
questions  of  property.  Doth  of  these  were  correctly  described  by  Sir 
Cliarles  as  questions  of  riyhL 

In  the  next  place,  there  was  the  question  what  regulations  might  be 
necessary  for  the  purpose  of  protecting  the  seals  from  extermination: 
which  question  by  the  terras  of  the  Treaty  was  not,  in  the  order  of 
determination  which  the  Arbitrators  were  to  adopt,  to  be  determined 
until  after  they  had  made  a  determination  of  the  questions  relating  to 
exclusive  jurisdiction;  and  not  then,  unless  that  determination  was 
such  as  would  require  the  concurrence  of  Great  Britain  in  regulations 
for  the  purpose  of  preserving  the  seals.  There  was  that  order  pre- 
scribed by  the  Treaty  in  respect  to  the  consideration  of  the  questions 
by  the  Arbitrators. 

Now,  as  to  the  first  of  these  three  questions — that  relating  to  the 
jurisdictional  power  or  authority  supposed  to  have  been  derived  from 
Russia,  there  was  not,  it  was  to  be  presumed,  any  dispute  whatever  in 
the  evidence.  It  all  rested  upon  documents  supposed  to  be  accessible 
by  both  parties.  I  will  not  say  that  it  was  not  possible  that  dispute 
might  arise  upon  some  question  of  fact,  but  at  least  it  was  not  very 
probable;  and  in  the  course  of  diplomatic  discussions  respecting  that 
question,  I  do  not  think  any  serious  dispute  had  ever  arisen  in  refer- 
ence to  any  fact.  The  discussion  was  mainly  in  respect  to  the  nature 
and  interpretation  of  documents  known  to  the  world,  and  in  the  posses- 
sion of  both  parties. 

With  respect,  however,  to  the  question  of  property  in  the  seals  the 
case  was  quite  different.  There,  dispute,  conflict,  and  a  great  deal  of 
it,  was  to  be  apprehended.  The  question  as  to  whether  the  United 
States  had  a  property  in  the  seals  or  not  depended  of  course  upon  the 
nature  and  the  habits  of  that  animal,  as  all  questions  of  property  in 
animals  depend  upon  the  nature  and  habits  of  the  animals;  and  what 
the  nature  and  habits  of  those  animals  were,  in  many  particulars,  it 
was  foreseen  from  the  start  might  be  the  subject  of  very  serious  dispute 
upon  which  much  conflict  of  testimony  would  be  anticipated.  Where 
were  we  to  go  for  information  in  reference  to  the  nature  and  habits  of 
seals,  and  the  modes  by  which  they  were  pursued  and  captured  and 
applied  to  the  purposes  of  mankind?  There  was  a  great  variety  of 
sources  of  evidence.  There  were  the  persons  in  charge  of  the  Priby- 
loft'  Islands,  the  agents  of  the  United  States  engaged  in  maintaining 
that  industry  there,  their  statements  founded  upon  personal  knowledge, 
their  reports,  and  all  of  these  might  be  resorted  to  In  addition  to 
that,  there  were  the  Indians  along  the  coast,  who  followed  these  seals 
in  their  migrations,  and  who  had  made  for  a  long  series  of  years,  to  a 
certain  limited  extent,  the  pursuit  of  those  seals  a  part  of  their  occu- 
pation. Their  knowledge  could  be  appealed  to. 

In  the  next  place,  there  was  a  large  body  of  mariners  connected  with 
the  vessels  engaged  in  pelagic  sealing,  masters  of  the  vessels,  officers 
of  the  vessels.1*  seamen,  hunters,  all  of  them  more  or  less  familiar  with 
the  modes  in  which  pelagic  sealing  was  conducted. 

I  need  not  say  here  that  every  one  could  see  that  the  great  body  of 
these  witnesses  belonged  to  a  class  whose  statements  would  be  very 
likely  to  conflict  with  each  other,  sometimes  because  they  are  dishonest, 
sometimes  because  theyare  ignorant,  sometimes  because  they  are  inex- 
act; but,  from  a  hundred  reasons,  we  know  that  they  are  apt  to  conflict 
with  each  other. 

This  whole  subject,  therefore,  was  encumbered  with  the  possibility, 
nay,  the  probability,  that  a  great  many  of  the  allegations  made  by  the 
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respective  parties  would  be  drawn  into  serious  dispute;  and  the  con- 
tentions of  the  several  parties  were  to  be  supported  by  such  evidence 
as  they  could  obtain. 

The  PRESIDENT. — Perhaps  we  might  stop  here  and  resume  a  little 
later. 

Mr.  CARTER. — Certainly,  Sir. 

(The  Tribunal  thereupon  adjourned  for  a  short  time.) 

Mr.  CARTER. — Mr.  President,  at  the  time  when  the  Tribunal  rose  for 
its  recess,  I  was  making  some  observations  concerning  the  conditions 
which  this  case  presented  at  the  time  when  it  became  necessary  for  the 
parties  to  prepare  their  Cases.  I  had  said  that  there  were  three  prin- 
cipal questions  involved;  that  upon  the  first  of  them,  that  relating  to 
the  jurisdiction  of  the  United  States  asserted  to  have  been  acquired 
from  Russia,  there  was  not  likely  to  be  any  conflict  upon  the  evidence; 
that  upon  the  next  question,  that  of  property,  there  was  likely  to  be  a 
great  deal  of  conflict;  and  I  pointed  out  some  of  the  grounds  upon 
which  it  seemed  probable  that  conflict  would  arise,  and  the  extent  of  it. 
Then  there  was  the  third  question,  that  of  regulations.  Of  course,  the 
determination  of  the  regulations  would  involve  a  consideration  of  the 
subject  matter  to  which  it  was  designed  that  the  regulations  should  be 
applied,  and  that  was  to  the  seal  herd,  and  the  taking  of  seals;  and  this 
question  of  regulations,  therefore,  depended  precisely,  as  the  question 
of  property  depended,  upon  the  nature  and  habits  of  the  seals,  and  the 
modes  by  which  they  could  be  taken,  and  were  usually  taken,  for  the 
purpose  of  being  applied  to  the  uses  of  commerce  and  the  world. 

Those  two  questions,  the  question  of  property,  and  the  question  of 
regulations,  would  depend  absolutely  upon  the  same  kind  of  evidence, 
that  is,  evidence  disclosing  the  nature  and  habits  of  tlie  animals,  and  the 
modes  in  which  they  were  taken.  The  questions  themselves  undoubt- 
edly were  entirely  distinct.  One  was  a  question  purely  of  property 
right;  the  other  was  a  question  what  regulations  were  necessary  in  the 
absence  of  a  property  right,  and  where  the  seals  could  not  be  protected 
by  the  exercise  of  any  rightful  power,  without  the  concurrence  of  other 
Governments;— what  regulations  with  the  concurrence  of  other  Gov- 
ernments were  necessary  to  promote  what  was  assumed  to  be  a  common 
object,  namely  the  preservation  of  the  seals.  The  questions  were 
entirely  different  in  their  character,  but,  nevertheless,  the  evidence 
upon  which  they  depended  was  substantially  the  same.  f 

Now,  the  Government  of  the  United  States  came  to  prepare  its  Case, 
and  the  question  arose  how  it  should  prepare  it.  Upon  the  first  ques- 
tion it  was  plain  enough  that  the  evidence  upon  which  it  depended  con- 
sisted of  the  documents  relating  to  the  history  of  the  Russian  dominion 
over  Alaska,  and  to  the  various  Treaties  and  diplomatic  communications, 
and  other  documents  which  from  time  tc  time  had  made  their  appear- 
ance in  connection  with  that  subject.  As  to  the  next  question,  that  of  a 
property  in  the  seals,  it  was  necessary,  of  course,  to  place  the  facts  upon 
which  we  designed  to  support  our  contention  before  the  Tribunal. — 
But  how  place  them?  By  witnesses?  No,  we  could  not  call  any 
before  the  Tribunal. — What  must  we  do?  We  must  resort  to  the  best 
evidence  which  under  the  circumstances  was  obtainable.  That  is  the 
rule  in  all  judicial  Tribunals,  where  one  species  of  evidence  deemed  the 
best  is  not  to  be  procured  for  any  reason,  you  must  resort  to  the  next 
best.  The  only  thing,  therefore,  was  to  consider  what  was  next  the  best. 
There^was  a  variety  of  sources  of  evidence,  such  as  the  opinions  of 
scientific  gentlemen,  facts  well  known  in  natural  history,  all  derivable 
from  books,  which  might  properly  enough  be  appealed  to,  but  the  imine- 
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diate  facts  must  be  proved  by  tlie  testimony  of  witnesses,  and.  as  we 
could  not  call  them  before  the  Tribunal,  we  must  do  the  best  we  could, 
and  procure  their  depositions. 

Well,  how  was  this  evidence  to  be  presented.  Upon  looking  to  the 
terms  of  the  Treaty,  we  are  attracted  at  once  to  the  provisions  of  Arti- 
cle 111  which  1  have  already  read  and  which  relates  to  the  printed  < 
"The  printed  Case  of  each  of  the  two  parties  accompanied  by  the  docu- 
ments, the  official  correspondence  and  other  evidence  upon  which  ea< -h 
relies  shall  be  delivered  in  duplicate".  Article  IV  provides  for  the 
Counter  Case  and  is  to  the  effect:  "The  Counter  Case  shall  be  delivered 
in  duplicate,  with  the  additional  documents,  correspondence,  and  evi- 
dence in  reply  to  the  Case,  documents  and  correspondence  and  evidence 
so  presented  by  the  other  party."  Therefore  it  was  plain  enough  that, 
at  least,  as  to  the  question  of  rights  derived  from  Russia,  and  as  to 
the  property  questions,  all  the  evidence  should  be  presented  in  the 
Case.  A  provision  in  the  Treaty  might  suggest  a  possible  doubt  in 
reference  to  the  question  of  regulations.  "  If  the  determination  of  the 
foregoing  questions  as  to  the  exclusive  jurisdiction  of  the  United  States 
shall  leave  the  subject  in  such  position  that  the  concurrence  of  Great 
Britain  is  necessary  to  the  establishment  of  regulations  for  the  proper 
protection  and  preservation  of  the  fur  seal  in,  or  habitually  resorting 
to  the  Behring  Sea,  the  arbitrators  shall  then  determine  wrhat  concur- 
rent regulations  outside  the  jurisdictioual  limits  of  the  respective  Gov- 
ernments are  necessary,  and  over  what  waters  such  Regulations  should 
extend,  and  to  aid  them  in  that  determination,  the  Report  of  a  Joint 
Commission,  to  be  appointed  by  the  respective  Governments,  shall  be 
laid  before  them,  with  such  other  evidence  as  either  Government  may 
submit." 

This,  as  one  can  easily  see,  suggests  the  inquiry  whether  this  Report, 
together  with  the  other  evidence  referred  to  bearing  on  the  question  of 
regulations  should  not  be  withheld  until  the  Tribunal  had  reached  a 
determination  that  the  concurrence  of  Great  Britain  was  necessary,  and 
that  suggestion  is  further  supported  by  what  has  been  so  much  dwelt 
upon  by  my  learned  friends  on  the  other  side — the  phraseology  in  parts 
of  the  Article  IX  of  the  Treaty  which  is  to  the  effect  that  "the  Reports 
shall  not  be  made  public  until  they  shall  be  submitted  to  the  Arbitra- 
tors, or  it  shall  appear  that  the  contingency  of  their  being  used  by  the 
Arbitrators  cannot  arise."  We  saw,  therefore,  that  there  was  a  certain 
contingency  in  which  these  Reports  and  other  evidence  bearing  on  the 
question  of  regulations  might  not  be  used  by  the  Arbitrators.  Was  it 
the  true  construction  of  the  Treaty  that  the  Arbitrators  were  first  to 
determine  the  question  whether  concurrent  regulations  was  necessary 
or  not  and  that  until  they  had  made  that  determination  it  was  not  in 
order  for  them  to  consider  any  evidence  bearing  upon  regulations,  and 
not  in  order  that  any  evidence  should  be  submitted  to  them?  Was 
that  so?  Well,  if  that  were  the  case,  if  it  was  not  in  order,  if  it  was  not 
regular,  to  submit  the  evidence  on  the  question  of  concurrent  regula- 
tions until  the  Arbitrators  should  make  a  determination  of  that  char- 
acter it  would  follow  necessarily  that  there  was  to  be  a  double  Arbi- 
tration, a  double  hearing,  and  a  double  decision.  When  we  look  at  the 
provisions  of  the  Treaty  on  that  point  it  is  very  plain  that  there  was  but 
one  way  in  which  evidence  was  to  be  submitted,  and  that  was  by  the 
Case  and  the  Counter  Case,  and  but  one  Case  and  one  Counter  Case  were 
provided  for.  In  the  next  place  it  was  perfectly  plain  by  the  express 
language  of  the  Treaty  that  there  was  to  be  one  written  argument,  and 
only  one  written  argument  to  embrace  all  the  questions ;  and  in  the  next 
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place  it  was  provided  there  was  to  be  one  decision  and  only  owe  decision; 
and  therefore  it  seemed  to  us  quite  inadmissible  that  the  idea  should  be 
entertained  that  there  were  to  be  two  hearings  involving  two  separate 
submissions  of  evidence.  I  need  not  argue  that  notion  further,  for  it  is 
now  declared  by  my  learned  friend  on  the  other  side  to  be  simply  non- 
sense. So  that  it  was  very  apparent  to  us,  and  we  never  had  any  doubt 
about  it.  that  all  the  evidence  that  we  had  bearing  upon  the  controversy, 
and  whether  upon  the  question  of  jurisdiction,  or  property,  or  regula- 
tions— all  the  evidence  which  we  designed  to  submit  in  support  of  our 
contention — must  be  submitted  in  the  Case,  for  that  was  the  only  means 
pointed  out  by  the  Treaty,  by  which  any  evidence  except  evidence  in 
reply  could  get  into  the  hands  of  the  Arbitrators. 

The  Case  of  the  United  States  was  prepared  faithfully  in  accordance 
with  that  view.  The  whole  mass  of  evidence  by  which  they  designed 
to  support  their  contention,  whether  bearing  upon  the  question  of  juris- 
diction, the  question  of  property,  or  the  question  of  regulations,  was 
placed  in  the  Case,  and  fairly  and  unreservedly  and  fully  submitted  to 
the  observation,  the  criticism,  the  answer,  the  denial,  of  the  other  side. 
There  was  absolutely  nothing  withheld.  We  had  gathered  together  a 
multitude  of  depositions  in  reference  to  the  nature  and  habits  of  the 
seals,  all  establishing  or  tending  to  establish,  as  we  supposed,  that 
their  nature  and  habits  were  such  as  to  make  them  the  property  of  the 
United  States.  We  had  gathered  evidence  tending  to  show  that  if  the 
Tribunal  should  come  to  consider  the  question  of  regulations,  that  no 
regulations  would  be  effective  for  the  purpose  of  preserving  the  seals, 
except  absolute  prohibition  of  pelagic  sealing.  We  exhausted  all  our 
means  of  information  then  available  to  us  for  the  purpose  of  putting 
before  the  Tribunal  and  putting  into  this  Case,  to  the  end  that  our 
adversaries  might  consider  it  and  answer  it,  every  fact  that  we  designed 
to  bring  forward  to  sustain  our  contention  in  this  controversy;  and  I 
have  not  as  yet  heard  it  suggested  upon  the  other  side  that  there  has 
been  any  withholding  by  us  of  the  slightest  circumstance  from  that 
Case  to  which  we  have  at  any  time  resorted  for  the  purpose  of  support- 
ing any  of  our  contentions.  Those  Cases  were,  I  think,  in  the  month 
of  September,  in  the  first  week  in  September,  exchanged.  We  deliv- 
ered to  the  Agent  of  the  British  Government  our  Case,  made  up  in  the 
manner  in  which  I  have  described.  We  then  received  from  them  their 
Case,  and  proceeded,  of  course,  with  interest  to  examine  its  contents. 
What  was  our  surprise  to  find  that  in  that  Case  of  the  British  Govern- 
ment not  one  item  of  proof  in  relation  to  the  nature  and  habits  of  the 
seal,  or  the  mode  by  which  they  were  pursued,  not  an  item  of  evidence 
bearing  on  the  question  of  property,  not  an  item  of  evidence  bearing  on 
the  question  of  regulations.  What  could  be  the  intention  of  this?  Is 
it  possible,  we  asked  ourselves,  that  Her  Majesty's  advisers  have  been 
of  the  opinion  that  they  could  safely  submit  the  interests  of  Her  Maj- 
esty's Government  to  this  Tribunal  without  any  evidence  at  all  upon 
these  subjects;  *or  are  they  in  some  manner  aware  of  our  opinions 
respecting  the  nature  and  habits  of  the  seal,  and  believe  that  those 
opinions  are  correct  so  that  they  cannot  in  any  manner  assail  them? 
What  is  the  view  which  Her  Majesty's  Government  entertain  upon 
these  points?  We  were  wholly  at  a  loss.  The  thought  did  occur  to  us, 
only  to  be  dismissed,  at  first  at  least,  but  still  the  thought  did  occur  to 
us,  "is  it  possible  that  the  advisers  of  Her  Majesty's  Government  have 
deliberately  conceived  that  they  could  withhold  all  evidence  upon  which 
they  designed  to  rely  upon  these  questions  until  they  have  received  our 
Case  and  know  what  our  position  and  our  evidence  is,  and  then  for  the 
B  s.  PT  xi 7" 
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first  time,  produce  their  evidence  under  the  pretext  that  it  is  a  reply  to 
ours,  so  that  wo  shall  have  no  opportunity  to  meet  it?  Can  that  be  possi- 
ble"? Why,  no;  we  could  not  think  that.  Both  sides  were  represented 
by  lawyers,  and  by  lawyers  who  were  bred  in  the  same  school  of  jurisdic- 
tion and  procedure;  and  both  sides  equally  knew  that  in  that  school  of 
jurisdiction  and  procedure  nothing  was  more  /ealously  regarded,  noth- 
ing more  zealously  protected  than  perfect  equality  between  the  con- 
tending parties  in  respect  to  the  use  of  the  instrumentalities  which  a 
court  of  justice  employs  in  order  to  gain  a  knowledge  of  the  truth — a 
perfect  equality. 

Well,  it  was  a  very  serious  question  for  the  advisers  of  the  United 
States  to  determine  what  should  be  done  under  the  circumsta: 
Should  they  go  on  without  objection  or  protest,  and  then  perchance, 
when  the  Counter  Case  came  in,  find  there  was  an  immense  mass  of  evi- 
dence to  which  they  would  have  no  opportunity  to  reply,  and  go  before 
this  Tribunal  under  those  disadvantages'?  Why,  if  there  had  been  no 
material  importance  in  the  dispute  a  disadvantage  of  that  sort  was  so 
shocking  to  the  professional  sense,  I  may  say,  that  we  could  not  stand 
under  it.  What  should  we  do?  Eevoke  the  Arbitration?  My  learned 
associate  perhaps  intimated. in  the  course  of  his  argument,  that  if  his 
counsels  had  been  followed,  that  would  have  been  done.  It  is  no  con- 
sequence what  our  counsels  were  in  that  particular;  but  to  revoke  the 
Arbitration,  because  the  Case  had  not  been  made  out  according  to  our 
view,  would  be  a  step  in  which  we  could  ill  defend  ourselves  before  the 
civilized  world,  and,  upon  a  question  respecting  an  International  Arbi- 
tration, the  opinions  of  the  civilized  world  had  to  be  taken  into  account. 
We  resorted  to  arbitration  because  perhaps  the  civilized  world  might 
think  that  we  were  not  justified  in  resorting  to  the  dread  arbitrament 
of  force  in  order  to  defend  our  claims  to  the  seals.  Could  we  go  back 
and  resort  to  that  dread  arbitrament  of  force,  because  we  disagreed 
about  the  meaning  of  the  terms  in  which  written  papers  had  been 
framed?  However  easy  it  may  have  been  to  satisfy  technical  lawyers 
that  our  opinion  was  correct,  it  would  have  been  somewhat  difficult  to 
satisfy  the  opinions  of  mankind  that  it  was  right  to  revoke  the  arbitra- 
tion on  that  account.  That  course  was  out  of  the  question.  What  else 
could  we  do?  Well,  we  could  remonstrate  with  Her  Majesty's  Govern- 
ment and  humbly  request  of  it  that  it  would  furnish  us  with  such 
evidence  as  it  designed  to  rely  on  for  the  purpose  of  sustaining  its  con- 
tentions; in  other  words,  we  could  resort  to  entreaty,  involving  self 
humiliation;  and  we  might  further  insist  that  we  would  go  on  accord- 
ing to  our  own  views,  and  if,  when  the  Counter  Case  of  Great  Britain 
came  in  it  was  found  to  contain  matter  which  ought,  according  to  our 
views,  to  have  gone  into  its  original  Case,  we  could  then,  when  we  came 
before  the  Tribunal,  assume  that  it  had  a  jurisdiction  to  determine  the 
regularity  and  propriety  in  which  the  Cases  had  been  made  up,  and  ask 
it  to  strike  out  from  the  Counter  Case  of  Her  Majesty's  Government 
everything  which  in  fairness  ought  to  have  gone  into  its  original  Case. 
That  we  could  do. 

Well,  for  the  purpose  of  saving  the  Arbitration  the  United  States 
resolved  upon  a  course  of  that  character — a  conciliatory  method,  and,  if 
it  was  not  agreeable  to  all  of  us,  I  am  bound  to  say  that,  so  far  as  I  am 
concerned,  1  think  it  was  a  proper  one — and  they  therefore,  addressed 
a  diplomatic  communication  to  the  British  Government  calling  its  atten- 
tion to  the  true  interpretation  of  this  Treaty,  to  the  circumstance  that 
the  Case  of  Her  Majesty's  Government  had  been  made  up  in  violation 
of  its  plain  terms,  and  to  ask  that  the  mistake  should  now  be  remedied 
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so  far  as  possible.  It  could  not  be  remedied  altogether.  The  counsel 
for  Great  Britain  were  already  in  possession  of  our  Case  and  that  knowl- 
edge could  not  be  recalled.  Just  look  at  it  for  a  moment  if  you  please. 
I  ought  to  call  the  attention  of  the  learned  Arbitrators  to  the  special 
advantages  which  Great  Britain  thus  gained.  In  the  first  place  they 
knew  what  our  grounds  were  before  committing  themselves.  We  had 
committed  ourselves  fully  and  completely,  not  only  in  respect  to  allega- 
tion, but  in  respect  to  evidence.  They  had  not  committed  themselves 
at  all.  In  the  next  place  they  had  gained  the  advantage  of  selecting 
their  witnesses.  There  was  a  great  number  of  witnesses  who  had,  in 
one  form  or  another,  officially  or  otherwise,  spoken  in  relation  to  the 
nature  and  habits  of  seals  and  to  the  course  of  procedure  upon  the 
Pribylof  Islands.  Official  Eeports  in  some  instances  contained  some- 
thing which  might  be  understood  to  be  for  the  benefit  of  Great  Britain, 
and  something  for  the  benefit  of  the  United  States.  There  was  a  great 
deal  of  a  documentary  character  out  of  which  one  party  might  pick 
something  which  it  supposed  to  be  to  its  advantage  and  the  other  party 
might  also  select  something  which  would  be  to  its  advantage. 

Well  now,  if  a  party  was  obliged  to  decide  in  the  first  instance  whether 
he  would  make  such  a  person  his  witness  or  not,  he  would  be  obliged  to 
say  to  himself,  "  I  must  use  this  man  as  my  witness,  because  I  do  not 
know  that  my  adversary  will  use  him  as  his,  and  therefore  I  must 
decide  now,  and  make  him  my  witness  now."  What  advantage  did  the 
counsel  for  Great  Britain  gain  in  that  particular.  Why,  they  were  able 
to  look  into  the  Case  of  the  United  States,  and  see  the  various  reports 
which  had  been  made  parts  of  the  evidence  in  that  Case,  and  if  there 
were  any  thing  tending  to  favour  the  interests  of  Great  Britain,  they 
could  get  the  benefit  of  it  without  making  the  persons  who  made  the 
reports  their  witnesses — could  treat  their  own  witnesses  as  being  the 
witnesses  of  the  other  party,  and  gain  all  the  advantages  derivable  from 
that  treatment — very  decisive  sometimes,  as  the  learned  Arbitrators 
will  easily  understand,  in  judicial  controversies.  That  advantage  they 
gained. 

Another  advantage  they  gained.  There  were  quite  a  number  of  points 
which  would  presumably  be  the  subjects  of  dispute,  as  to  which  the  depo- 
sitions of  witnesses,  pelagic  sealers,  inhabitants  of  the  coasts  of  the  Beh- 
ring  sea  and  its  vicinity  would  be  called.  How  many  witnesses  wa,s  it 
necessary  to  call  to  establish  any  particular  position?  The  United 
States  in  framing  their  Case  were  obliged  to  determine  that  question 
with  no  lights  other  than  conjecture,  and  say.  "We  will  call  so  many 
witnesses,  and  we  will  not  go  any  further.  We  think  that  is  sufficient 
to  establish  the  fact,  unless  it  is  overcome  by  the  number  of  witnesses 
adduced  upon  the  other  side.  That  is  a  matter  as  to  which  we  cannot 
determine  beforehand.  We  can  only  form  a  conjecture  in  reference  to 
it."  The  United  States  made  up  its  Case  under  those  disadvantages. 
But  the  counsel  for  Great  Britain  waited  until  they  came  to  prepare 
their  Counter  Case  and  could  then  say,  "  to  this  point  the  United  States 
has  introduced  so  many  witnesses:  we  will  introduce  a  dozen  more. 
As  to  this  other  point  the  United  States  has  introduced  so  many  wit- 
nesses: we  will  introduce  a  dozen  more;"  and  so  on  through  all  the 
disputed  questions.  That  is  another  very  important  advantage  which 
they  gained. 

But  finally  and  decisively  they  gained  this  overwhelming  advantage, 
that  they  were  able  to  meet  the  testimony  of  the  United  States  in  all 
the  ways  in  which  adverse  testimony  may  be  met — by  contradiction,  by 
qualification,  by  overcoming  it  by  the  production  of  other  and  adverse 
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testimony,  and  the  United  States  could  not  do  it  at  all.  They  could 
Impeach  onr  witnesses.  They  could  show  that,  tliis  witness  was  not  to 
be  believed  under  oath;  and  that  that  one  could  not  be  believed  under 
oath.  They  could  show  by  circumstances,  which  they  might  prove  by 
depositions,  that  a  certain  class  of  witnesses  were  subject  to  certain 
objections  not,  percept ible  upon  the  face  of  the  testimony — in  a  word, 
in  all  the  forms  in  which  the  testimony  of  an  adverse  party  may  be  met 
and  overcome,  Great  Britain  secured  the  opportunity  to  do  it,  and 
deprived  us  of  it.  I  am  speaking  now  upon  the  assumption  that  when 
she  came  to  frame  her  Counter  Case  she  should  incorporate  into  it  a 
large  mass  of  evidence  relating  to  the  habits  of  seals  and  other  testi- 
mony as  to  the  seals.  If  she  did  not  choose  to  do  it,  no  matter;  all  right. 
I'.ut  the  tthiliti/  to  do  it  was  the  advantage  which  the  Agent  of  Great 
Britain  had  gained. 

And  he  gained  it  so  that  it  could  not  be  taken  away  from  him. 

Whatever  might  be  done  in  the  way  of  obtaining  from  Great  Britain 
evidence  she  had  withheld,  nothing  could  repair  the  disadvantage  to 
which  we  had  already  subjected  ourselves;  nothing  could  take  away 
from  her  the  advantage  which  she  had  gained.  She  had  it  securely  in 
her  possession  by  the  course  which  she  pursued. 

Now  under  those  circumstances  the  course  we  determined  upon  was 
the  conciliatory  one;  to  ask  them  at  once  for  the  evidence  upon  which 
they  designed  to  maintain  their  contentions,  so  that  we  might  have  it 
before  the  preparation  of  our  Counter  Case,  and,  if  they  chose  to  offer 
it  to  us,  to  accept  it  as  a  compliance  with  the  conditions  of  the  Treaty, 
although  it  came  too  late,  and  although  it  came  under  the  enormous 
disadvantages  to  us,  and  advantages  t&  them,  from  the  circumstances 
upon  which  I  have  dwelt.  Consequently,  on  the  27th  September  1892, 
Mr.  Foster  thus  addressed  Mr.  Herbert,  who  was  then  in  charge  of  the 
British  Embassy  in  Washington:  "  Department  of  State  Washington, 
September  27th  1892.  "Sir,  on  the  6th  instant,  the  day  after  the  receipt 
by  me  of  the  printed  Case  of  Her  Majesty's  Government,  called  for  by 
the  provisions  of  the  Arbitration  Treaty  of  1892;  in  a  Conference 
which  I  had  the  honor  to  hold  with  you  at  the  Department  of  State,  I 
made  known  to  you  the  painful  impression  which  had  been  created 
upon  me  by  a  hasty  and  cursory  examination  of  that  case,  but  I  with- 
held any  formal  representation  on  the  subject  until  I  could  have  an 
opportunity  to  lay  the  matter  before  the  President.  His  absence  from 
this  Capital,  and  the  attendant  circumstances  have  made  it  necessary 
for  me  to  delay  a  communication  to  you  till  the  present".  The  learned 
Arbitrators  will  remember  that  at  this  time  Mr.  Foster,  the  Agent  of 
the  American  Government,  had  been  made  Secretary  of  State.  u  I  am 
now  directed  by  the  President  to  say  that  he  has  observed  with  surprise 
and  extreme  regret  that  the  British  Case  contains  no  evidence  whatever 
touching  the  principal  facts  in  dispute,  upon  which  the  Tribunal  of 
Arbitration  must  in  any  event  largely,  and  in  one  event  entirely, 
depend.  No  proof  is  presented  upon  the  question  submitted  by  the 
Treaty  concerning  the  right  of  property  or  property  interest  asserted 
by  the  United  States  in  the  seals  inhabiting  the  Pribiloff  Islands  in 
Behring  sea,  or  upon  the  question,  also  submitted  to  the  Tribunal  of 
Arbitration,  concerning  the  concurrent  regulations  which  might  be 
necessary  in  a  certain  contingency  specified  in  the  Treaty.  If  it  were 
fairly  to  be  inferred  from  this  omission  that  no  proofs  on  these  impor- 
tant points  are  intended  to  be  offered  in  behalf  of  Her  Majesty's  Govern- 
ment, no  ground  for  criticism  or  objection  by  the  Government  of  the 
United  States  could  arise,  since  it  is  within  the  exclusive  province  of 
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either  party  to  determine  what  evidence  it  will  submit  in  respect  to  any 
part  of  the  controversy  or  to  refrain  from  submitting  any  evidence  at 
all;  but  such  inference  as  to  the  course  contemplated  by  the  British 
Government  does  not  seem  consistent  with  certain  statements  made  by 
its  Agent  in  the  printed  Case  submitted  by  him  ". 

No\v  then,  at  this  point,  I  will  interrupt  tm3  reading  of  the  letter  for 
this  purpose;  I  wish  to  call  your  attention  to  what  was  said  in  the  Case 
in  respect  to  these  omissions.  I  now  call  the  attention  of  the  learned 
Arbitrators  to  the  Case  of  Her  Majesty's  Government  and  to  what  is 
said  in  it  at  page  135.  It  begins  thus: — "Point  5  of  Article  VI. — 
Has  the  United  States  any  Eight,  and,  if  so,  what  Eight  of  Protection 
or  Property  in  the  Fur  seals  frequenting  the  islands  of  the  United  States 
in  Behring  sea  when  such  seals  are  found  outside  the  ordinary  3-mile 
limit? — The  claim  involved  in  this  question  is  not  only  new  in  the 
present  discussion,  but  is  entirely  without  precedent.  It  is,  moreover, 
in  contradiction  of  the  position  assumed  by  the  United  States  in  analo- 
gous cases  on  more  than  one  occasion.  The  claim  appears  to  be,  in  this 
instance,  made  only  in  respect  of  seals,  but  the  principle  involved  in  it 
might  be  extended  on  similar  grounds  to  other  animals  ferce  naturae, 
such,  for  instance,  as  whales,  walrus,  salmon  and  marine  animals  of 
many  kinds."  And  it  goes  on  to  argue  that  there  is  no  foundation  for 
a  claim  of  property,  and  treats  it  as  a  mere  question  of  law.  At  the 
close  of  this  particular  part  of  the  Case  of  Great  Britain  it  is  said : 
11  In  the  absence  of  any  indication  as  to  the  grounds  upon  which  the 
United  States  base  so  unprecedented  a  claim  as  that  of  a  right  to  pro- 
tection of,  or  property  in,  animals /me  naturce  upon  the  high  seas,  the 
further  consideration  of  this  claim  must  of  necessity  be  postponed;  but- 
it  is  maintained  that,  according  to  the  principles  of  International  law, 
no  property  can  exist  iu  animals  ferce  naturce  when  frequenting  the 
high  seas."  Now  then  the  position  taken  by  Great  Britain  by  the  form 
in  which  her  Case  was  made  up  in  this  particular  is  based  upon  these 
two  grounds:  first,  that  a  seal  is  an  animal  ferce  naturae,  and  therefore 
cannot  be  the  subject  of  property  at  all,  and  that  the  question  whether 
he  is  a  subject  of  property  at  all  is  a  question  of  law  and  not  a  question 
of  fact.  Next,  if  the  United  States  should  happen  to  show  any  grounds 
or  reasons  upon  which  they  claim  that  the  seal  is  a  subject  of  prop- 
erty, she  Great  Britain  will  answer  thai  claim  when  those  grounds  and 
reasons  are  shown  and  will  postpone  the  consideration  of  the  case 
until  that  time.  That  is  to  say,  if  the  United  States  undertakes  to 
show  by  argument  that  seals  are  property,  we  will  answer  the  argu- 
ment when  the  case  is  made.  If  they  undertake  to  show  by  evidence 
that  the  seals  are  property,  we  will  answer  that  evidence  by  evidence 
of  our  own.  That  is  the  position  which  they  took.  Well,  I  have  one 
or  two  observations  to  make  upon  the  face  of  that.  In  the  first  place, 
we  admit  that  the  question  whether  seals  are  the  subject  of  property 
or  not  is  a  question  of  law.  But  it  is  a  question  of  law  which  depends 
upon  facts,  and  how  the  question  of  law  is  to  be  decided,  of  course  no 
one  can  tell  until  it  is  known  what  the  facts  are. 

In  other  words,  the  question  whether  there  is  a  property  in  seals  or 
not  depends  upon  the  nature  and  habits  of  the  seals,  as  is  now  fully 
admitted  upon  the  other  side,  but  was  at  this  time  denied;  and  in  order 
to  know  what  the  nature  and  habits  of  seals  are,  of  course,  evidence 
must  be  given  to  show  what  they  are.  Now  the  question  of  property 
was  submitted  to  the  Tribunal.  If  we  had  any  evidence  as  to  their 
nature  and  habits  on  which  we  contended  that  the  property  in  them 
was  in  the  United  States,  it  was  our  business  to  submit  that  evidence 
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in  our  principal  Case.  We  did  so  fully,  completely,  unreservedly.  If 
(ircjil  Britain  had  any  evidence  on  which  she  claimed  thai  seals  were 
not  the  subject  of  property,  or  not  the  property  of  the  (  nited  Stales, 
it  was  her  duty  to  submit  it  in  the,  same,  manner  in  her  Case,  fully, 
unreservedly  and  completely. 

She  did  not  do  it,  nor  did  she  submit  an  item  of  evidence  upon  that 
point,  but  postponed  the  consideration  of  it  in  the  manner  in  which  1 
have  stated.  Now, therefore,  having  called  your  Honors  attention  to 
the  excuse  or  apology,  if  excuse  or  apology  it  may  justly  be,  culled,  for 
withholding  from  the  Case  evidence  upon  that  vital  and  important  ques- 
tion, I  will  proceed  with  the  reading  of  Secretary  Foster's  letter: — "It1 
it  were  fairly  to  be  inferred  from  this  omission  that  no  proofs  on  thc-c 
important  points  are  intended  to  be  offered  in  behalf  of  Her  Majesty's 
Government,  no  ground  for  criticism  or  objection  by  the  Government 
of  the  United  States  could  arise,  since  it  is  within  the  exclusive  prov- 
ince of  either  party  to  determine  what  evidence  it  will  submit  in 
respect  to  any  part  of  the  controversy,  or  to  refiain  from  submitting 
any  evidence  at  all;  but  such  inference  as  to  the  course  contemplated 
by  the  British  Government  does  not  seem  consistent  with  certain 
statements  made  by  its  Agent  in  the  printed  Case  submitted  by  him". 
And  the  Secretary  then  goes  on  to  refer  to  the  statements  which  I  have 
already  read  to  the  learned  Arbitrators,  and  I  will  not  repeat  them: — 
"It  must  be  evident,"  the  Secretary  continues, — "to  the  Government  of 
Her  Britannic  Majesty  that,  by  the  provisions  of  the  Treaty,  the  ques- 
tion whether  the  United  States  have  any  property  interest  in  the  seals 
referred  to  and  the  question  what  concurrent  regulations  in  the  speci- 
fied contingency  may  be  necessary,  are  directly  submitted  to  the  Tri- 
bunal; that  the  Treaty  assumes  that  each  party  will  or  may  have  alle- 
gations to  make  and  evidence  to  produce  upon  both  questions ;  that  the 
plain  contemplation  of  the  Treaty  is  that  each  party  shall  state  in  his 
Case  what  his  propositions  of  law  are  and  the  evidence  which  will  be 
relied  upon  to  bring  the  case  under  them  to  the  end  that  the  other  party 
may  have  a  fair  opportunity  of  shewing  in  his  Counter  Case  that  such 
evidence  is  untrue,  or  erroneous,  or  partial,  or  subject  to  qualification 
or  explanation,  for  which  purpose  alone  the  provision  for  a  Counter 
Case  was  framed.  The  Britisji  Agent  and  Counsel  must  well  know 
that  the  decision  of  the  two  questions  above  referred  to  must  depend 
upou  the  evidence  produced  concerning  the  nature  and  habits  of  the 
fur-seal  and  the  methods  of  capturing  aud  killing  which  are  consistent 
with  the  preservation  of  the  species;  arid  that  it  is  mainly  upou  these 
points  that  collision  and  contradiction  upou  matters  of  fact  and  differ- 
ences in  respect  to  matters  of  opinion  are  exhibited  by  the  statements 
of  persons  likely  to  be  made  witnesses;  that  such  witnesses  are  in 
many  instances  under  the  influence  of  prejudice  and  bias  and,  in  some, 
open  to  the  suspicion  of  insincerity  and  uiitruthfulness;  and  that  the 
only  way  by  which  either  party  may  protect  itself  against  the  conse- 
quences of  falsehood  or  error  is  by  having  au  opportunity  to  detect  and 
expose  it. 

"The  President  cannot  conceal  his  astonishment  that  it  should  be 
assumed  that  the  British  Government  is  at  liberty  to  introduce  a  whole 
body  of  testimony  of  this  character  for  the  first  time  in  its  Counter 
Case  and  thus  shut  out  the  United  States  from  an  opportunity  of  detect- 
ing and  exposing  any  errors  which  may  be  contained  in  it.  The  Gov- 
ernment of  the  United  States  cannot  fail  to  be  aware  from  the  corre- 
spondence that  has  hitherto  taken  place  on  this  subject  between  the  two 
Governments  as  well  as  from  full  information  derived  from  the  repre- 
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sentatives  and  agents  of  Her  Majesty's  Government  and  the  Canadian 
Government  in  the  course  of  the  proceedings  and  discussions  that  have 
already  occurred,  not  only  that  it  is  claimed  on  the  part  of  those  Gov- 
ernments that  material  evidence  exists  to  contradict  the  facts  asserted 
by  the  Government  of  the  United  States,  but  that  a  considerable  part 
of  it  has  been  already  taken  and  prepared  by  the  British  Government, 
as  to  the  character,  extent  and  weight  of  which,  however,  the  Govern- 
ment of  the  United  States  is  wholly  uninformed.  The  propositions  of 
law  and  of  fact  upon  which  the  United  States  will  rely  in  the  Arbitra- 
tion are  precisely  stated  in  its  Case  now  in  the  hands  of  Her  Majesty's 
Government,  and  need  not  be  recapitulated  here.  In  support  of  these 
assertions  of  fact  a  large  amount  of  evidence,  and  all  the  evidence  the 
Government  of  the  United  States  will  offer,  except  in  rebuttal  of  that 
which  may  be  introduced  on  the  other  side  has  been  prepared  and  is 
printed  in  the  United  States  Case  and  its  Appendices."  This  letter, 
which  is  too  long  to  read  in  full,  and  to  which  I  commend  your  special 
attention  concludes  with  this  request:  " But  the  President  entertains 
the  greatest  confidence  that  when  the  views  herein  expressed  are 
brought  to  the  attention  of  Her  Majesty's  Government,  it  will  hasten 
to  correct  the  errors  which  have  been  made  by  its  representatives  in 
charge  of  its  Case,  and  he  is  pleased  to  give  the  assurance  in  advance 
that  the  Government  of  the  United  States  will  assent  to  any  reasona- 
ble means  that  may  be  proposed  to  that  end  by  Her  Majesty's  Govern- 
ment. It  is  to  be  noted,  however,  that  if  the  date  fixed  in  the  Treaty 
for  the  closing  of  the  Counter  Cases  is  to  be  observed,  no  time  is  to  be 
lost  by  the  British  Government  in  submitting  such  proposition  as  may 
seem  to  it  to  be  called  for  under  the  circumstances.  It  would  not  be  pos- 
sible to  correct  the  injustice  which  the  Government  of  the  United  States 
conceives  has  already  been  done  by  the  manner  in  which  the  British 
Case  has  been  made  up.  It  was  an  advantage  which  it  is  conceived 
was  not  intended  to  be  afforded  to  either  party,  that,  in  taking  its  evi- 
dence in  chief,  it  should  have  the  benefit  of  the  possession  of  all  the 
evidence  on  the  other  side  as  also  that  in  making  up  the  Report  of  its 
Commissioners  it  should  first  be  provided  with  that  of  their  colleagues 
representing  the  other  Government  in  respect  of  those  points  upon 
which  they  have  failed  to  agree.  But  this  disadvantage  the  United 
States  Government  prefers  to  submit  to,  though  quite  aware  of  its 
importance,  rather  than  that  the  arbitration  should  be  put  in  peril. 

"  I  have  felt  it  necessary  to  enter  at  some  length  upon  an  exposition 
of  the  views  of  my  Government  upon  this  question,  because  of  its  great 
gravity  and  of  the  serious  consequences  which  might  result  from  a  fail- 
ure of  the  two  Governments  to  agree  respecting  it,  and  because  of  the 
earnest  desire  of  my  Government  to  reach  a  mutually  satisfactory  settle- 
ment. I  deem  it  proper,  however,  to  add,  in  conclusion,  that  the  Gov- 
ernment of  the  United  States  has  entire  confidence  in  its  ability  to 
maintain  its  position  in  the  controversy  submitted  to  the  Tribunal  of 
Arbitration  5  but  to  this  end  it  must  be  afforded  the  benefit  of  those 
substantial  safeguards  against  the  introduction  of  error  which  the  judi- 
cial systems  of  all  nations  so  carefully  secure  and  which  were  designed 
to  be  secured  by  the  provisions  of  the  Treaty.  In  the  absence  of  such 
safeguards  no  party  to  a  judicial  proceeding  can  be  confident  of  the 
protection  of  his  rights;  indeed,  a  trial  of  a  question  of  right,  when  one 
party  has  no  opportunity  of  meeting  and  answering  the  allegations 
and  evidence  of  the  other,  does  not  deserve  the  name  of  a  judicial  pro- 
ceeding." I  find  in  this  passage  which  I  have  just  read  a  matter  which 
iny  learned  friend  Sir  Charles  Eussell  made  the  subject  of  observation 
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yesterday.  It  was  the  intimation  by  Mr.  Senvlai y  Fo-!er  Ilia!  tin 
Commissioners  appointed  on  the  part  of  (Jreat  Britain  had  wailed, <; 
might :  wait,  and,  having  obtained  the  Report  of  t  lie  ( 'ommissiom-i 
ai>itointed  by  the  United  States  before  they  prepared  their  own,  might 
prepare  their  own  with  the  advantage  of  a  previous  knowledge  of  wlial 
the  report  of  the  United  States  Commissioners  contained.  Well,  Si] 
Charles  made  the  observation  that  he  thought, — he  hoped  and  believed— 
that  Mr.  Foster  would  be  sorry  that  he  had  made  that  imputation,  as  he 
called  it;  and  he  expressed  the  view  that  it  was  a  most  serious  impu- 
tation upon  I  lei.  .Majesty's  Commissioners, — the  notion  that  they  would 
undertake  to  wait  until  after  the  Commissioners  of  the  United  States 
had  presented  their  views,  and  then  present  their  own  with  the 
advantage  of  a  knowledge  of  the  views  of  the  United  States  Commis- 
sioners before  them.  In  the  opinion  of  my  learned  friend,  such  a  line 
of  conduct  as  that  would  be  in  a  high  degree  objectionable  and  incon- 
sistent with  honorable  sentiment,  and  he  therefore  expressed  the  regret 
that  Mr.  Foster  had  as  he  thought — although  I  do  not  think  it  is  quite 
apparent  upon  Mr.  Foster's  statement,  made  such  an  imputation  as  that. 

I  have  to  say  that  the  imputation  upon  the  character  of  the  Commis- 
sioners of  Great  Britain,  if  made  by  anybody,  has  been  made  by  my 
learned  friend,  and  not  by  Mr.  Foster.  If  it  be  an  objectionable  thing 
on  tbe  part  of  the  Commissioners  of  Great  Britain  to  make  up  a  report 
upon  the  subject  committed  to  them,  with  a  knowledge  of  what  had 
been  reported  by  the  Commissioners  of  the  United  States  and  at  a  time 
when  the  Commissioners  of  the  United  States  could  not  answer  it — if 
that  be  an  objectionable  proceeding  inconsistent  with  sentiments  of 
honour — the  Commissioners  of  Great  Britain,  allow  me  to  say,  have 
done  it.  This  very  Supplementary  Report  is  made  up,  is  it  not,  with 
full  knowledge  of  what  the  Commissioners  of  the  United  States  have 
said  and  with  all  the  advantages  possessed  by  such  full  knowledge.  It 
may  be  said,  indeed,  that  the  United  States  Commissioners  may  now 
if  they  choose,  reply  to  it.  No,  they  cannot.  The  Government  of  the 
United  States  has  already  declared  in  the  most  solemn  manner  that 
according  to  its  views  of  the  interpretation  of  the  Treaty  the  submission 
of  documents  for  evidence  of  any  character  to  this  Tribunal  expired 
long  ago.  Th'ey  knew  upon  the  other  side  that  we  could  not  answer  it 
according  to  our  view  of  the  Treaty.  Therefore  if  there  is  any  imputa- 
tion upon  the  conduct  of  the  Commissioners  of  Great  Britain,  it  is  an 
imputation  not  made  by  us,  but  by  the  other  side. 

Xow  this  letter  of  Mr.  Secretary  Foster  was  a  conciliatory  one  offer- 
ing an  opportunity  to  Great  Britain  to  repair  as  far  as  possible — it 
could  not  be  wholly  repaired — the  disadvantage  done  to  the  United 
States  by  the  mode  in  which  the  Case  was  prepared.  It  was  responded 
to  by  Lord  Eosebery  on  the  13th  October,  1892.  He  proceeds  in  that 
answer  to  defend  the  manner  in  which  the  Case  on  the  part  of  Great 
Britain  had  been  made  up  and  to  say  that  the  omission  of  evidence  in 
relation  to  the  nature  and  habit  of  seals  was  proper,  that  any  introduc- 
tion of  evidence  upon  that  point  into  the  case  would  be  improper,  and 
that  the  introduction  of  evidence  upon  those  points  in  the  United  States 
Case  was  also  improper,  as  I  understand  him. 

u The  Government  of  Her  Britannic  Majesty"  he  says  "can  not  admit 
that  there  is  any  foundation  for  these  complaints,  which  seem  to  be 
based  upon  a  construction  of  the  Treaty  which,  in  their  belief  and  in 
the  opinion  of  their  advisers,  is  erroneous.  The  scheme  of  that  Treaty 
provides  that  the  five  questions  submitted  in  Article  VI  should  be  kept 
distinct  from,  and  that  the  decision  thereon  should  be  prior  to,  the  con- 
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si  deration  of  any  question  of  concurrent  regulations,  which  considera- 
tion would  only  become  necessary  in  the  event  of  the  five  points  being 
decided  unfavourably  to  the  claim  of  the  United  States.  The  sixth 
Article  requires  that  a  distinct  decision  shall  be  given  on  each  of  these 
points,  while  the  seventh  Article  provides  that  if  the  determination  of 
the  foregoing  questions  as  to  the  exclusive  jurisdiction  of  the  United 
States  shall  leave  the  subject  in  such  position  that  the  concurrence  of 
Great  Britain  is  necessary  to  the  establishment  of  regulations  for  the 
proper  protection  and  preservation  of  the  fur-seal  in,  or  habitually 
resorting  to,  Bearing  Sea,  the  Arbitrators  shall  then  determine  what 
concurrent  regulations  are  necessary,  and  that  Ho  aid  them  in  that 
determination,  the  Eeport  of  a  Joint  Commission,  to  be  appointed  by 
the  respective  Governments,  shall  be  laid  before  them,  with  such  other 
evidence  as  either  Government  may  submit.'  It  will  be  noted  that  the 
seventh  Article  of  the  Treaty  refers  only  to  the  Report  of  a  Joint  Com- 
mission, and  it  is  by  the  ninth  Article  alone  provided  that  the  joint  and 
several  Reports  and  recommendations  of  the  Commissioners  may  be  sub- 
mitted to  the  Arbitrators, '  should  the  contingency  therefor  arise.7  The 
event  therefore  on  the  happening  of  which  the  Report  or  Reports  and 
further  evidence  are  to  be  submitted  is  thus  indicated  by  the  Treaty; — 
that  event  being  the  determination  of  the  five  points  submitted  in  the 
sixth  Article  unfavourably  to  the  claim  of  the  United  States,  and  so  that 
the  subject  would  be  left  in  such  a  position  that  the  concurrence  of  Great 
Britain  would  be  necessary  for  the  purpose  of  establishing  proper 
regulations." 

Now  there  is  his  position.  His  position  is,  that  th£  submission  of 
these  reports,  and  the  submission  of  any  other  evidence,  bearing  upon 
the  question  of  regulations  is  not  to  take  place  until  the  decision  of  the 
Tribunal  is  made  upon  the  first  series  of  questions.  So  he  declares 
that  the  insertion  of  evidence  by  the  United  States  bearing  upon  these 
points  was  wholly  improper.  Well,  what  does  it  mean1?  It  means  that 
the  time  to  submit  evidence  to  the  Tribunal  upon  the  question  of  regu- 
lations does  not  arrive  until  after  a  decision  by  the  Arbitrators,  and  that 
it  arises  then  only  in  a  certain  contingency.  What  does  that  mean? 
That  means,  does  it  not,  that  there  are,  possibly,  two  distinct  decisions 
to  be  made  by  the  Tribunal.  That  is  what  it  means.  You  must  await 
the  decision  of  the  Tribunal  on  the  first  five  questions  before  you  can 
submit  any  evidence  upon  the  question  of  regulations,  and  then  if  that 
decision  is  in  a  certain  way,  then  and  then  only,  it  is  in  order  to  submit 
evidence  upon  the  question  of  Regulations.  That  is  the  position  taken. 
In  other  words,  it  is  distinctly  and  squarely  taking  the  position  that 
there  are  to  be  two  hearings,  two  submissions  of  evidence,  two  decisions, 
all  of  which  my  learned  friend  now  pronounces,  and  justly  pronounces, — 
I  should  not  say  it  except  I  had  his  authority  for  it — to  be  nonsense, 
Well,  what  does  he  say  in  conclusion1?  "  The  Government  of  Her  Bri- 
tannic Majesty  therefore  reserved,  and  in  their  opinion  rightly  reserved, 
until  the  time  contemplated  by  Articles  YII  and  IX  of  the  Treaty, 
the  consideration  of  the  question  of  concurrent  regulations,  should 
the  contingency  therefor  arise,  and  Her  Majesty's  Government  protest 
against  the  introduction,  at  this  stage,  of  facts  touching  seal  life,  which 
they  contend  afford  no  support  to  the  exclusive  rig'hts  claimed  by  the 
United  States,  which  were  the  original  cause,  and  formed  the  first 
object  of  this  Arbitration. 

"  With  regard  to  the  allegation  that  the  United  States  will  have  no 
means  of  contradicting,  limiting,  or  qualifying  the  proof  and  evidence 
adduced  in  the  British  Counter  Case,  the  Government  of  the  United 
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Slates  appear  to  have  overlooked  the  provi-ioii  of  Article  VII. 
which,  with  reference  to  the  question  of  the  concurrent  regulations, 
express  permission  is  given  to  each  Government  to  submit  other  evi- 
dence". That  is  to  say,  there  is  provided,  according  to  this  interpreta- 
tion a  subsequent  time,  after  decision  by  the  Arbitrators,  in  which  each 
Government  may  submit  further  evidence,  and  that  subsequent  time 
(the  inference  is,  or  the  language  is,  I  think  in  some  parts  of  this 
paper) — that  subsequent  time  is  a  matter  of  procedure  to  be  regulated 
by  the  Tribunal  of  Arbitration  itself;  and  when  it  comes  to  decide  the 
first  five  questions  in  such  a  manner  as  to  make  the  consideration  of 
regulations  necessary,  it  will  then  determine  the  time,  manner  and 
method  in  which  the  subsequent  evidence  is  to  be  given,  and,  in  such 
determination  will,  of  course,  afford  full  protection  to  each  party  as 
against  the  other. 

"  These  are  the  views,"  he  goes  on  to  say,  "  of  the  Government  of 
Her  Britannic  Majesty,  and  they  must  maintain  their  correctness.  But 
the  Government  of  the  United  States  have  expressed  a  cjifferent  view. 
They  have  taken  the  position  that  any  facts  relative  to  the  considera- 
tion of  concurrent  regulations  should  have  been  included  in  the  Case 
on  behalf  of  Her  Britannic  Majesty  presented  under  Article  III;  and 
that  the  absence  of  any  statement  of  such  facts  places  the  United 
States  at  a  disadvantage.  The  Government  of  Her  Britannic  Majesty, 
while  dissenting  from  this  view,  are  desirous  in  every  way  to  facilitate 
the  progress  of  the  Arbitration,  and  are,  therefore,  willing  to  furnish  at 
once  to  the  Government  of  the  United  States  and  to  the  Arbitrators 
the  separate  Report  of  the  British  Commissioners  with  its  appendices. 
The  Government  of  the  United  States  are  at  liberty,  so  far  as  they 
think  fit,  to  treat  these  documents  as  part  of  the  Case  of  the  Govern- 
ment of  her  Britannic  Majesty  ". 

Well,  upon  receiving  that,  it  was  thought  on  the  part  of  the  United 
States  that  it  possibly,  probably,  furnished  a  way  out  of  the  difficulty, — 
a  way  not  free  from  objection — no  such  way  could  have  been  found  to  get 
out  of  this  difficulty — but  still  a  way  which,  under  the  circumstances, 
ought  to  be  accepted.  If  this  Eeport  of  the  British  Commissioners 
with  its  Appendices  thus  promised,  really  contained  the  substance  of 
all  that  Great  Britain  designed  to  rely  upon  in  respect  to  matters  of 
seal  life,  why  the  United  States  would  have  an  opportunity  of  meeting 
it  and  of  overcoming  it  if  they  could,  in  the  Counter  Case,  and  they 
therefore  were  disposed  to  accept  the  offer  thus  made  of  this  Eeport 
with  its  Appendices  as  a  reparation,  so  far  as  possible,  of  what  the}7 
conceived  to  be  the  injustice  which  had  been  done  to  themselves. 

Senator  MORGAN. — But  if  you  will  allow  me  to  enquire,  Mr.  Carter; 
did  that  Agreement  between  the  Agents  of  the  Government,  or  between 
the  two  Governments,  operate  to  enlarge  the  jurisdiction  and  powers  of 
this  Tribunal  after  the  Case  of  Great  Britain  had  been  submitted  into 
the  hands  of  the  Arbitrators? 

Mr.  CARTER. — Well,  that  is  a  question,  which,  I  do  not  say  has  not 
occurred  to  us,  but  which  we  have  never  thought  it  worth  while  to  fully 
discuss,  or  come  to  any  opinion  about.  I  should  hope  for  myself  that 
no  question  would  be  made  about  it  by  the  Arbitrators.  Under  the 
circumstances  the  United  States  Government  in  its  capacity  as  a  Gov- 
ernment and  through  the  ordinary  measures  of  diplomatic  intercourse 
has  consented  to  adopt  this  mode  of  repairing  what  it  conceives  to  have 
been  an  original  error  in  the  preparation  of  the  Case.  I  believe  it  is 
within  the  power  of  the  Government  of  the  United  States  to  enter  into 
that  agreement,  and  that  it  is  binding  upon  this  Tribunal  of  Arbitration. 
That  is  my  belief. 


ARGUMENTS    ON   PRELIMINARY    MOTIONS.  107 

Senator  MORGAN. — Although  it  may  alter  the  Treaty? 

Mr.  CARTER. — I  do  not  think  it  does  alter  the  Treaty  in  substance. 
It  is  in  reference  to  the  mode  of  procedure,  and  that  is  a  subject  as  to 
which  some  margin  of  liberty  must  be  allowed  to  the  respective  Gov- 
ernments, and,  in  the  opinion  which  we  have  entertained,  it  is  effective 
for  the  end.  I  hope  it  will  be  allowed  to  prove  effective,  and  that  no 
question  will  be  made  to  the  contrary.  Of  course,  I  cannot  determine 
for  any  member  of  this  Tribunal  his  views  in  relation  to  his  duties. 

Now,  this  Keport  with  its  appendices  was,  either  at  the  time  of  the 
sending  of  this  letter,  or  very  soon  after,  submitted  to  the  Agent  of  the 
United  States.' 

Sir  RICHARD  WEBSTER. — With  the  letter. 

Mr.  GARTER. — With  the  letter. 

General  FOSTER. — It  accompanied  the  letter. 

Mr.  CARTER. — It  accompanied  the  letter;  and  Mr.  Herbert,  who  had 
charge  of  the  diplomatic  interests  of  Great  Britain  in  Washington  at 
that  time  makes  a  report  which  is  printed  in  the  Appendix  to  the 
British  Case,  which  concerns  his  doings  in  the  matter.  On  the  9th  of 
November,  1892,  he  addresses  this  letter  to  the  Earl  of  Rosebery: — 
"My  Lord,  With  reference  to  my  telegrams  of  today,  I  called  at  the 
Department  of  State  this  morning  at  the  request  of  Mr.  Foster  when 
he  handed  me  a  note  containing  the  reply  of  the  United  States  Gov- 
ernment to  your  Lordships  despatch  of  the  13th  ultimo  in  regard  to 
the  Behring  Sea  Arbitration.  After  briefly  recapitulating  the  princi- 
pal points  of  this  communication,  copy  of  which  I  have  the  honour  to 
inclose  herewith,  he  stated  that  I  might  consider  the  difficulty  which 
had  arisen  between  the  two  Governments  as  settled,  but  he  wished  at 
the  same  time  to  make  it  clear  to  me  that  the  United  States  Govern- 
ment had  accepted  the  Report  of  the  British  Behring  sea  Commis- 
sioners as  part  of  the  original  British  Case,  under  the  assumption  that 
it  contained  all  the  evidence  on  which  Her  Majesty's  Government 
intend  to  rely  in  regard  to  pelagic  sealing  and  the  habits  of  the  fur- 
seal,  and  that  110  fresh  matter  relating  to  these  subjects  would  be 
introduced  into  the  British  Counter  Case  except  in  reply  to  the  questions 
raised  in  the  United  States  Case." 

Sir  CHARLES  RUSSELL.— That  has  been  observed. 

Mr.  CARTER. — What  has  been  observed,  Sir  Charles? 

Sir  CHARLES  RUSSELL. — Except  in  so  far  as  matters  are  stated  in 
reply,  the  Report  of  the  British  Commissioners  contains  all  the  matters 
upon  which  we  rely  in  regard  to  pelagic  sealing  and  the  habits  of  the 
fur-seal. 

Mr.  CARTER. — That  is  your  view? 

Sir  CHARLES  RUSSELL.— Yes. 

Mr.  CARTER. — Allow  me  to  say  that  we  entertain  a  very  different 
view  on  the  subject,  and  that  the  action  of  Her  Majesty's  Government 
is  as  far  as  possible  from  an  observance  of  that  understanding.  Mr. 
Herbert  continues: — " Should  they,  however,  have  been  mistaken  in 
this  assumption,  they  intend  to  insist  on  their  interpretation  of  the 
Treaty  before  the  Tribunal  of  Arbitration,  and  to  oppose  the  submis- 
sion to  the  Arbitrators  of  any  matters  which  might  be  inserted  in  the 
British  Counter  Case  which,  in  the  opinion  of  the  United  States, 
should  not  be  justified  as  relevant  by  way  of  reply  to  their  Case. 
1  expressed  my  gratification  at  the  settlement  of  the  question,  and 
asked  him  whether  the  United  States  required  an  extension  of  time 
offered  by  your  Lordship  for  the  preparation  of  their  Counter  Case." 
To  that  statement  by  Mr.  Secretary  Foster  Mr.  Herbert  made  no 
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response  oilier  than  that  of  consent  to  l»c  implied  from  making 
qualification  of  it.  That  the  controversy  was  settled  on  the  terms  and 
on  the  understanding  thai  the  Report  of  tin-  Commissioners  of  (ireat 
Britain  with  its  A  ppendiees  contained  all  upon  which  the  British  Gov- 
ernment intended  to  rely  as  to  the  nature  and  habits  of  fur  seals, 
except  so  far  as  concerned  matters  which  might  be  relevant  by  way  of 
reply  to  what  was  contained  in  the  United  States  Case,  and  no  diplo- 
matic representation  to  the  contrary  has  ever  been  received  from  that 
written  to  the  United  Stales. 

Now,  Mr.  Foster,  notwithstanding  this  oral  communication  with  him, 
addressed  a  further  note,  which  was  delivered  on  that  day,  and  which 
was  the  subject  of  Mr.  Herbert's  observations  just  read, — it  was  that 
of  November  !»th,  1892;  and  it  controverted  Lord  Rosebery's  interpre- 
tation of  the  Treaty,  and  pointed  out  that  there  could  not  be  two  dis- 
tinct hearings  and  two  distinct  decisions,  and  that  all  evidence  of  an 
original  character  intended  to  support  the  contention  in  chief  of  the 
respective  parties  should  be  presented  in  the  original  Case,  and  the 
Counter  Case  be  limited  to  evidence  in  reply.  All  that  argument  he 
goes  over  in  this  reply,  which  is  too  long  for  me  to  read  to  the  learned 
Arbitrators;  but  some  of  its  closing  observations  I  will  read. 

"I  entirely  agree  with  the  observation  of  Lord  Rosebery,  to  the 
effect  that  the  right  of  property  in  fur  seals  depends  upon  questions 
of  law;  but  1  conceive  that  the  precise  questions  of  law  cannot  be 
known,  and  cannot,  therefore,  be  determined,  until  the  facts  out  of 
which  they  arise  are  known;  and  I  cannot  concur  with  Lord  Kosebery 
in  the  view  which  appears  to  be  entertained  by  him,  that  the  facts 
concerning  the  nature  and  habits  of  fur-seals,  and  the  modes  by  which 
their  increase  may  be  made  subservient  to  the  uses  of  man  without 
endangering  the  existence  of  the  stock,  are  not  pertinent  to  the  claim 
of  the  United  States  to  a  property  interest.  On  the  contrary,  I  regard 
these  facts  as  in  the  highest  degree  important.  Having  thus  expressed 
the  views  entertained  by  the  Government  of  the  United  States  upon 
the  argument  of  Lord  Kosebery  in  support  of  his  interpretation  of  the 
Treaty,  it  remains  for  me  to  add  that  I  am  instructed  by  the  President 
to  say  that  he  appreciates  the  spirit  of  equity  and  liberality  in  which 
Lord  Kosebery,  while  insisting  upon  his  own  interpretation,  practically, 
to  some  extent  at  least,  and  I  hope  fully,  yields  to  the  Government  of 
the  United  States  the  benefit  of  its  interpretation  by  furnishing  to  the 
latter  the  separate  Report  of  Her  Majesty's  Commissioners,  with  the 
permission  that  the  same  be  treated  as  part  of  the  original  Case  on 
the  part  of  Great  Britain.  If,  as  I  believe  and  assume,  -this  Report 
contains  substantially  all  the  matter  which  Her  Majesty's  Government 
will  rely  upon  to  support  its  contentions  in  respect  to  the  nature  and 
habits  of  fur  seals,  and  the  modes  of  capturing  them  I  entertain  a 
confident  hope  that  all  further  difficulty  upon  the  questions  discussed 
in  this  note  may  be  avoided.  I  deem  it  necessary,  however,  to  say 
that  the  Government  of  the  United  States  will,  should  occasion  arise, 
firmly  insist  upon  its  interpretation  of  the  Treaty,  and  that  it  reserves 
the  right  to  protest  against  and  oppose  the  submission  to,  and  recep- 
tion by  the  Arbitrators  of  any  matter  which  may  be  inserted  in  the 
British  Counter  Case  which  may  not  be  justified  as  relevant  by  way  of 
reply  to  the  case  of  the  United  States". 

Well,  that  I  submit  to  the  learned  Arbitrators  seemed  to  place  the 
question  in  this  condition.  A  great  advantage  as  we  claim  had  been 
taken  over  the  United  States  by  Great  Britain  in  the  manner  in  which 
the  Case  on  the  part  of  Great  Britain  had  been  made  out.  That  ad  van* 
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tage  she  could  not  be  wholly  deprived  of,  but  it  might  be  reduced  if  the 
United  States  were  then  furnished  with  all  the  evidence  upon  which 
she  intended  to  rely  to  support  her  contention  in  regard  to  the  nature 
and  habits  of  the  seals.  This  Keport  of  the  British  Commissioners  with 
its  appendices  was  submitted  to  the  United  States  as  being  all  that  they 
intended  to  rely  upon,  except  what  they  were  permitted  to  rely  upon  by 
way  of  reply,  and  accepted  by  the  United  States  in  that  sense,  and  I 
think  we  are  justified  in  saying  there  was  a  pretty  well  understood 
agreement  entered  into  that  the  Counter  Case  of  Great  Britain  would 
contain  no  new  evidence  upon  the  nature  and  habits  of  seals  of  a  char- 
acter which  would  have  supported  the  original  contention  and  which 
would  j:>roperly  have  found  a  place  in  the  original  Case  of  Great 
Britain. 

Now  I  come  to  the  reception  of  the  Counter  Case.  In  due  time  the 
Counter  Case  on  the  part  of  Great  Britain  arrived  and  was  examined 
by  us  and  what  did  we  find'?  That  it  contained  no  new  evidence  in 
addition  to  that  furnished  by  the  Report  of  the  British  Commissioners 
and  its  Appendices  in  relation  to  the  nature  and  habits  of  the  fur  seal? 
Far  otherwise!  It  had  reams  of  evidence  directly  bearing  on  their 
nature  and  habits;  it  had  depositions  almost  without  number  concern- 
ing the  nature  and  habits  of  the  fur  seals.  Some  of  these  depositions 
and  evidence,  bore  upon  their  face  that  they  had  been  in  the  posses- 
sion of  Great  Britain  long  before  the  original  Case  had  been  submitted 
to  us.  Others  were  of  a  different  character;  but  almost  the  whole  of  it 
was  evidence  which  would  have  been  perfectly  competent  to  have  been 
put  into  the  original  Case,  because  it  was  perfectly  germane  to  the  con- 
tention by  Great  Britain  as  to  the  nature  and  habits  of  the  fur  seals. 

Everything,  of  course,  in  relation  to  the  nature  and  habits  of  the  fur 
seals,  everything  tending  to  shew  at  what  time  they  come  upon  the 
Islands,  how  long  they  remain  there,  the  course  of  their  migration, 
whether  they  come  back  or  not,  or,  whether,  when  the  females  go  out 
upon  Behring  sea  they  go  out  for  the  purpose  of  food,  and  how  often 
they  go,  all  those  things  are  pertinent  and  relevant  to  the  question  of 
property,  and  will  be  alluded  to,  I  venture  to  say,  over  and  over  again 
when  that  question  comes  to  be  discussed,  as  substantiating  the  views 
of  Great  Britain  on  that  question  of  property.  They  are  in  no  sense 
new  matter  in  reply  to  the  evidence  furnished  by  the  United  States  in 
its  original  case.  There  is  a  large  amount  of  matter  in  the  nature  of 
reply  there.  There  is  a  large  amount  of  matter  of  that  character;  but 
the  bulk  consists  of  original  evidence  in  respect  to  the  nature  and 
habits  of  the  fur  seal,  which  ought  to  have  been  inserted  by  Great 
Britain  in  its  original  Case  if  it  intended  to  rely  upon  it  at  all.  This 
matter  in  reply  was  matter  tending  to  impeach  our  evidence.  That,  of 
course,  is  strictly  evidence  in  reply.  Numerous  affidavits  are  in  the 
British  Counter  Case  tending  to  shew  that  the  witnesses  we  called,  and 
whose  depositions  were  contained  in  our  original  Case  were  not  to  be 
believed  upon  oath,  or  that  they  had  not  made  the  statements  which 
they  were  represented  in  our  Case  to  have  made. 

The  advantage  which  they  had  gained  by  the  manner  of  making  up 
this  case  had  been  improved  to  the  utmost.  The  Pacific  Ocean  through 
30°  of  latitude  had  been  scoured  to  enable  them  to  impeach  our  evidence. 
We  could  not  do  that  in  respect  to  their  evidence  because  we  did  not 
have  it.  I  do  not  complain  of  this  replying  evidence  in  the  British 
Counter  Case.  It  was  the  advantage  which  they  had  gained  by  their 
mode  of  making  up  their  Case.  We  supposed  that  we  had  settled  it, 
but  settled  it  upon  the  basis  that  no  evidence  other  than  that  contained 
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in  the  Report  of  the  British  Commissioners  should  be  received.  Well, 
we  frit  injured  when  we  found  Mint  a  contrary  course  had  been  adopted. 
My  learned  friend  has  spoken  about  an  eagerness  on  our  part  to  shew 
;i  grievance.  1  admit  we  felt  one.  We  felt  one  at  each  of  these  steps 
which  I  have  been  describing.  We  could  not  feel  otherwise;  and  I 
submit  it  to  the  candor  of  every  Gentleman  upon  this  Tribunal 
whether  we  were  not  justified  in  having  that  sentiment  of  grievance. 
We  did  feel  it.  But  what  were  we  to  do?  There  was  only  one  course 
left  to  us,  and  that  was  the  one  which  we  indicated  in  the  correspond- 
ence we  would  take.  And  that  was,  that  when  the  Tribunal  met  we 
might  move  to  strike  out  all  matter  which  ought  to  have  been  inserted 
in  the  original  Case.  We  have  not  done  that.  Why  have  we  not  done 
that?  Well,  there  are  several  reasons  for  that.  We  could  make  an 
overwhelming  case  calling  upon  this  Tribunal  to  reject  that  matter. 
But  what  would  be  the  consequence  of  that?  One  of  two  things. 
Great  Britain  might  withdraw  from  this  Arbitration  if  she  could.  It 
is  a  question  if  she  could  not  even  then.  But,  if  she  could  not  do  that, 
an  appeal  would  of  course  be  made  to  the  Tribunal  to  allow  the  evi- 
dence which  had  been  thus  irregularly  introduced  to  be  in  form  pre- 
sented. That  would  involve  a  delay, — a  postponement, — a  very  long 
postponement  for  the  purpose  of  enabling  them  to  put  themselves  recti  in 
curia.  Well,  we  cannot  afford  to  delay.  These  poor  seals  are  suffering, 
or  will  suffer,  when  the  modus  vivendi  terminates,  and  we  are  very  desir- 
ous to  obtain  a  decision  of  this  Tribunal  before  the  race  shall  be  left 
again  to  the  mercy  of  pelagic  sealing  sealers?  If  the  Tribunal  should 
strike  out  the  matter  and  then  require  the  Arbitration  to  proceed,  the 
representatives  of  Great  Britain  could  not  complain  of  such  a  decision. 
The  difficulty  would  be  one  they  had  brought  upon  themselves,  and 
without  fault  upon  our  part,  and  the  consequences  might  be  justly  left 
to  fall  upon  them.  But  we  know  the  indisposition  of  a  Judicial  Tribunal 
desirous  of  administering  justice  in  a  controversy,  to  go  to  the  final 
determination  of  it  when  they  feel  it  to  be  true,  from  whatever  cause, 
that  all  the  materials  to  which  they  could  properly  look  to  ascertain  the 
truth  are  not  before  them. 

ISTo  Tribunal  intent  upon  the  business  of  administering  substantial 
justice  ever  enters  upon  a  task  of  that  sort  except  reluctantly,  and  I  feel 
bound  to  say  also  that,  so  far  as  I  am  concerned,  nothing  is  more  dis- 
agreeable to  me — I  think  it  is  so  with  every  lawyer — to  go  into  conten- 
tion with  a  crippled  adversary,  no  matter  on  what  ground  that  adver- 
sary has  been  crippled.  And,  thinking  that,  after  all,  the  truth  in 
reference  to  the  nature  and  habits  of  the  fur-seals  was  established  on 
the  whole  by  such  a  weight  of  testimony  that  it  could  not  be  seriously 
affected,  and  that  the  most  important  interests  would  not  be  imperilled, 
we  concluded  to  waive  our  objections  to  this  testimony  thus  wrongfully 
introduced,  and  to  let  it  stand  in  the  Counter  Case  for  what  it  was  worth, 
subject  however  to  that  sort  of  comment  which  we  are  entitled  to  make 
in  reference  to  it  whenever  upon  the  main  argument  the  question  arises 
as  to  the  confidence  and  weight  to  which  it  is*  entitled. 

There  was  one  particular,  however,  in  which  we  felt  bound  to  make 
a  motion,  and  we  did  make  it,  and  that  was  to  dismiss  from  the  atten- 
tion of  the  Tribunal  so  .much  of  the  matter  contained  in  the  Counter 
Case  of  Her  Majesty's  Government  as  related  to  new  claims  for  dam- 
ages as  to  which  no  mention  was  made  in  the  original  Case.  That 
motion  was  made,  and  was  brought  on  by  us  at  the  same  time  with  the 
one  which  I  am  now  arguing;  but,  at  the  suggestion  and  under  the 
direction  of  the  President,  the  hearing  of  it  was  deferred. 
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Now,  that,  may  it  please  the  Arbitrators,  is  an  account — I  think  a 
just  account — of  the  manner  in  which  these  Oases  have  been  made  up 
and  of  the  respective  theories  of  the  parties  in  making  them  up.  The 
theory  of  interpretation  upon  which  the  representatives  of  Great 
Britain  have  thus  far  proceeded,  is  this:  That  the  original  Cases  are 
to  contain  nothing  upon  the  subject  of  Eegulations  until  the  Tribunal 
lias  determined  that  it  is  necessary  to  enter  into  the  consideration  of 
that  subject  by  a  determination  of  the  questions  of  exclusive  jurisdic- 
tion in  such  a  manner  that  the  concurrence  of  Great  Britain  is  neces- 
sary to  regulations  to  preserve  the  fur  seal ;  that  when  they  have  made 
that  determination,  and  not  till  then,  is  it  proper  that  any  evidence 
bearing  upon  the  question  of  regulations  should  be  submitted  to  the 
Tribunal.  That  has  been  the  British  contention  up  to  the  time  of  the 
present  argument.  That  is  the  ground  assumed  in  the  Cases  and  in 
the  Counter  Cases  on  the  part  of  Great  Britain.  That  is  the  ground 
taken  by  Lord  Bosebery  in  his  argument;  and  it  is  a  necessary  conse- 
quence of  that  theory  that  there  are  to  be  two  hearings,  two  decisions, 
two  awards,  although  the  Treaty  makes  provision  but  for  one  hearing, 
one  decision,  one  award;  and  I  want  to  call  your  attention  here  to  the 
position  which  has  been  taken  in  the  British  Counter  Case.  I  have 
read  from  the  Case  and  I  have  read  from  the  diplomatic  communica- 
ations  to  show  that  that  was  the  position  of  Great  Britain  up  to  the 
time  of  their  delivery  of  the  Counter  Case.  I  have  not  read  anything 
showing  that  it  continued  to  be  their  position  after  that  time.  I  now 
call  the  attention  of  the  Tribunal  to  the  British  Counter  Case,  and 
what  is  said  upon  page  3 — 

The  subject  of  the  regulations  (if  any)  which  are  necessary  and  the  waters  over 
which  the  regulations  shall  extend,  referred  to  in  Article  VII  of  the  Treaty,  is  con- 
sidered in  Part  II.  For  reasons  more  explicitly  stated  in  correspondence  which  will 
be  found  in.  the  Appendix. — 

(That  is  the  Bosebery  and  Foster  correspondence. — ) 

For  reasons  more  explicitly  stated  in  correspondence  which  will  be  found  in  the 
Appendix,  the  consideration  of  this  point  has  been  treated  in  this  Counter  Case,  but 
only  in  deference  to  the  wish,  expressedby  the  United  States  that  argument  upon  all 
the  questions  with  which  the  Arbitrators  may  have  to  deal  should  be  placed  before 
the  Tribunal  by  means  of  the  Case  and  Counter  Case. 

That  is  not  a  correct  representation  of  any  wish  ever  expressed  by 
the  United  States,  or  of  any  views  expressed  by  the  United  States. 
The  views  expressed  by  the  United  States  were  that  all  original  evidence 
upon  the  question  of  regulations  should  go  into  the  Case,  and  not  into 
the  Counter  Case. 

Lord  Rosebery  continues :  "The  Government  of  Her  Britannic  Majesty 
have  adduced  these  arguments  under  protest,  without  prejudice  to  their 
contention  that  the  Arbitrators  cannot  enter  upon  or  consider  the  ques- 
tion of  the  proposed  internationalregulations  until  they  have  adjudicated 
upon  the  five  questions  enumerated  in  Article  VI  upon  which  they  are 
by  the  terms  of  the  Treaty  required  to  give  a  distinct  decision;  and 
upon  the  determination  of  which  alone  depends  the  question  whether 
they  shall  enter  upon  the  subject  of  regulations.  Her  Majesty's  Gov- 
ernment reserve  also  their  right  to  adduce  further  evidence  on  this 
subject,  should  the  nature  of  the  arguments  contained  in  the  Counter 
Case  on  behalf  of  the  United  States  render  such  a  course  necessary  or 
expedient." 

The  Tribunal  will  observe  that  the  learned  counsel  for  Great  Britain 
now  repeat  their  adhesion  to  the  interpretation  contained  in  the  Bose- 
bery correspondence,  that  it  is  not  regular  or  legitimate,  or  permissible, 


1  1  '2  ARGUMENTS   ON    PRELIMINARY    MOTIONS. 

to  submit  the  evidence  upon  the  subject  of  regulations  to  the  Tribun; 
until  after  the  decision    upon    the   points   mentioned    in    regard   to   the 
exclusive  jurisdiction  over  IJchring  sea.     That  is  their  position  still. 

My  learned  friend,  in  the  course  of  his  argument  yesterday,  I  think, 
in  speaking  of  the  course,  which  Her  .Majesty's  A -rent  had  pursued  in 
the  matter,  said:  "  Why,  we  did  it  in  good  faith;  we  did  all  of  this  in 
good  faith.  You  don't  deny  that,  do  you?  We  told  you  about  it"; 
And  he  read  this  extract  from  their  Counter  Case,  apprising  us  of  their 
interpretation:  (Mr.  Carter  read  the  passage). 

Sir  Rh'iiVRD  WEBSTER. — We  also  mention  it  at  page  166  D  in  the 
Counter  Case. 

Mr.  CARTER. — Would  you  like  me  to  read  anything  there? 

Sir  KICHARD  WEHSTER. — No;  I  merely  meant  that  there  is  a  dis- 
tinct reference  to  this  particular  document. 

Mr.  CARTER. — Do  I  charge  bad  faith  in  this  matter?  I  have  under- 
taken to  avoid  it.  Do  I  really  believe  that  Her  Majesty's  Agent  and 
his  advisers  when  they  came  to  prepare  the  Case  of  Great  Britain  iu 
this  important  controversy,  said  to  themselves  in  effect:  "We  will 
teach  these  Yankee  lawyers  a  trick  worth  knowing  in  regard  to  the 
manner  in  which  the  Case  may  be  made  up,  whereby  we  can  get  the 
opportunity  of  answering  their  allegations  and  evidence  and  deprive 
them  of  the  opportunity  of  answering  ours."  Do  I  believe  that  these 
gentlemen  concocted  any  such  scheme  as  that?  No;  I  don't  believe  it. 
1  would  not  believe  it.  No  consideration  would  induce  me  to  believe  it. 
I  do  not  think  it.  I  cannot  help  saying  that  I  think  they  have  acted 
under  an  erroneous  impression  as  to  the  interpretation  of  the  Treaty; 
and  1  cannot  think  that  they  gave  to  the  interpretation  of  the  Treaty 
that  study  which  its  importance  demands. 

But  the  question  of  good  faith  or  bad  faith  is  wholly  unimportant 
as  far  as  the  results  are  concerned.  The  advantage  in  either  case,  they 
got.  It  does  not  diminish  the  magnitude  of  the  advantage  which  they 
derive  from  the  course  which  they  took  that  they  did  not  contrive  for 
it.  The  advantage  which  they  gained  is  as  great,  whatever  view  may 
be  taken  of  that  matter. 

80  also  they  say:  "Why,  we  told  you  that  we  did  it."  Of  course  it 
was  not  necessary  for  them  to  tell  us  they  had  done  it,  when  we  looked 
into  their  Case  and  saw  it  did  not  contain  a  single  word  in  reference 
to  the  nature  and  habits  of  the  fur-seal,  and  contemplated  the  possi- 
bility that  they  might  fill  their  Counter  Case  with  evidence  of  that 
character.  We  saw  that  they  had  gained  their  advantage,  and  it  was 
not  necessary  for  them  to  tell  us  so. 

If  they  were  going  to  make  the  case  any  better  by  telling  us  any- 
thing about  it,  the  time  to  have  told  us  about  it  was  before  the  time 
for  the  exchange  of  the  Cases.  That  was  the  time.  We  might  then 
have  considered  how  we  would  make  up  our  Case  if  they  proposed  to 
make  up  theirs  in  that  manner. 

Now,  my  learned  friend  has  re-stated  the  interpretation  of  Great 
Britain.  Upon  that  interpretation  I  am  going  to  make,  not  many 
observations,  but  a  few,  for  the  purpose  to  some  extent,  of  showing 
that  they  are  entirely  erroneous.  The  learned  counsel,  has  dispensed 
with  the  necessity,  for  he  says  that  in  part  at  least,  it  is  erroneous. 
He  says  that  the  notion  of  two  hearings  and  two  decisions  is  nonsense. 
He  says  it  is  nonsense.  I  have  7iot  said  that.  Those  are  his  own 
words  in  reference  to  it.  But  I  wish  to  show  that  it  is  entirely  erroneous. 

In  the  first  place,  what  is  the  question?  The  question  is  as  to  the 
time  and  the  manner  in  which  evidence  is  to  be  submitted  to  the  Arbi- 
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trators.  It  is  not  a  question  at  all  as  to  the  time  or  the  manner  in 
which  the  Arbitrators  are  to  determine  any  of  the  questions  submitted 
to  them  under  the  Treaty.  That  is  another  matter. 

In  the  first  place,  there  is  one  Case  provided  for,  and  only  one;  there 
is  one  Counter  Case  provided  for,  and  only  one;  and  that  is  the  only  mode 
provided  for  by  the  Treaty  in  which  evidence  can  be  submitted  at  all. 

In  the  next  place,  there  is  a  written  argument  provided  for,  and  only 
one.  In  the  next  place,  a  hearing  is  provided  for,  and  the  day  fixed  for 
it,  and  only  one  hearing.  In  the  next  place,  an  award  is  provided  for, 
and  only  one  award. 

It  is  entirely  manifest,  therefore,  that  there  is  to  be  but  one  decision 
in  this  Arbitration.  The  evidence  is  now  all  before  the  Tribunal.  It  is 
in  part  argued  in  writing.  It  will  be  fully  argued  orally.  The  Tribu- 
nal will  retire  for  the  purpose  of  decision;  they  will  proceed,  in  the 
first  place,  I  suppose,  to  decide  the  first  five  questions  submitted  by 
the  Treaty.  If  their  decision  leaves  the  subject  in  such  condition  that 
no  Eegulations  are  necessary  for  the  preservation  of  the  fur-seal,  they 
will  not  consider  any  Eegulations  at  all,  but  make  up  their  decision 
upon  the  questions  which  they  do  decide,  and  publish  it  by  their  award. 
If,  however,  their  decision  should  be  of  a  character  to  make  it  neces- 
sary to  go  into  the  question  of  Eegulations,  they  will  go  into  the  ques- 
tion of  regulations;  and  whenever  they  determine  them  they  will 
include  in  their  award  the  decision  upon  the  five  first  questions  sub- 
mitted to  them,  and  also  the  Eegulations  which  they  determine  upon 
and  establish,  and  that  all  at  one  time,  and  in  one  document,  by  one 
instrument,  one  act. 

That  will  be  the  course  of  things.  Kow  we  come  to  see  what  is  the 
contention  upon  the  other  side  and  what  there  is  to  support  that. 
Article  VII  contains  the  first  thing  which  they  rely  upon: 

"If  the  determination  of  the  foregoing  questions  as  to  the  exclusive 
jurisdiction  of  the  United  States  shall  leave  the  subject  in  such  a 
position  that  the  concurrence  of  Great  Britain  is  necessary  to  the  estab- 
lishment of  Eegulations  for  the  proper  protection  and  preservation  of 
the  fur-seal  in  or  habitually  resorting  to  the  Behring  Sea,  the  Arbitra- 
tors shall  then  determine  what  concurrent  regulations  outside  of  the 
jurisdictional  limits  of  the  respective  Governments  are  necessary." 

That  creates  no  difficulty.  It  says  that  the  Arbitrators  "  shall  then 
determine."  It  does  not  say  that  the  Arbitrators  shall  then  proceed  to 
receive  evidence;  nor  does  it  intimate  it. 

The  PRESIDENT. — Do  you  not  think  the  word  "  then "  covers  the 
same  ground  ?  "  Shall  then  determine  the  concurrent  Eegulations,  and 
to  aid  them  in  that  determination,  the  report  of  the  joint  commission 
to  be  appointed  shall  be  laid  before  them."  I  mean  to  say  does  not  the 
word  "then"  apply  to  the  latter  part  of  the  phrase  so  that  it  means 
"  Shall  then  be  laid  before  them"? 

Mr.  CARTER. — That  would  be  putting  in  another  "then"? 

The  PRESIDENT. — No;  I  mean  to  say  do  you  not  think  the  word 
"then"  covers  both  parts  of  the  phrase?  I  ask  for  your  opinion. 

Mr.  CARTER. — I  don't  think  it  does  at  all.  By  grammatical  position 
the  word  "then"  does  not  belong  there.  If  we  could  gather  from  the 
Treaty  generally  that  there  was  to  be  a  separate  decision  upon  the  first 
five  questions,  and  then  a  reception  of  evidence  upon  this  point  of  regu- 
lations; if  we  could  gather  from  the  Treaty  generally  any  evidence  that 
that  was  the  purpose  and  object  of  the  parties,  then  certainly  the  word 
"then"  would  qualify  the  whole  matter;  but  as  the  Treaty  is  written 
it  is  repugnant  to  it. 
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Tln»  PRESIDENT. — That  is  your  point. 

Mr.  ('  \i;  i  I:K.— Yes.  It  is  plainly  repugnant.  If  you  make  it  qualify 
that  matter,  then  you  have  got  to  have  tiro  submissions  of  evidence, 
tiro  hearings,  two  decisions,  and  tiro  awards.  That  is  a  necessity. 
Well,  now,  that  is  precluded  absolutely  by  the  Treaty;  and  we  have 
rules  of  law  that  whenever  the  general  purpose,  and  spirit  of  an  a^ree 
incut— and  a  Treaty  is  an  agreement — is  manifest,  and  there  is  some 
particular  clause  which  is  ambiguous,  and  which  maybe  read  oneway, 
or  may  be  read  another  way,  you  must  read  it  in  accordance  \\ith  the 
general  purpose  and  spirit  of  the  agreement.  Therefore  I  say  at  once. 
as  this  language  does  not  in  terms  require  that  the  evidence  should 
then  be  submitted,  we  must  read  it  in  accordance  with  these  other  pro- 
visions of  the  Treaty,  which  do  require  that  there  shall  be  but  one 
bearing  and  one  submission  of  evidence. 

The  PRESIDENT. — Perhaps  it  would  be  well  to  suspend  your  argu- 
ment until  tomorrow. 

Mr.  CARTER. — I  shall  have  occasion  to  occupy  a  little  further  time, 
not  long,  I  hope. 

The  Tribunal  thereupon  adjourned  until  tomorrow,  Friday,  April 
7th,  1893,  at  11: 30  a.  in. 
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The  PRESIDENT. — Will  you  please  to  continue  your  argument,  Mr. 
Carter? 

Mr.  CARTER  — Mr.  President,  niy  argument  yesterday  was  very 
largely  confined  to  a  history  and  a  description  of  the  modes  in  which 
the  Case  and  Counter  Case  had  been  prepared,  of  the  different  views  of 
the  parties  respecting  the  interpretation  of  the  Treaty  upon  the  point  as 
to  how  they  should  be  prepared.  The  efforts  which  had  been  made  to 
accommodate  those  differences  of  opinion,  the  hope  which  had  been 
entertained  that  those  differences  had  been  accommodated,  the  failure 
of  that  hope,  all  of  which  have  been  subjects  of  debate  by  Counsel  who 
have  preceded  me,  and  all  of  which  have  a  bearing,  although  not  a  vital 
bea.ring,  on  the  immediate  question  before  the  Tribunal. 

Near  the  close  of  the  session,  however,  I  was  dealing  particularly  with 
the  support  which  is  supposed  by  Counsel  for  Great  Britain  to  be  given 
for  their  interpretation  of  the  Treaty  in  the  language  of  the  seventh 
Article.  That  is  the  subject,  therefore,  upon  which  I  shall  resume  my 
line  of  argument,  and  as  it  may  not  be  fully  in  the  minds  of  the  Arbi- 
trators, I  shall  again  read  the  Article  and  state  the  contention  which  is 
built  upon  it  by  the  Counsel  for  Great  Britain.  "If  the  determination 
of  the  foregoing  questions  as  to  the  exclusive  jurisdiction  of  the  United 
States  shall  leave  the  subject  in  such  position  that  the  concurrence  of 
Great  Britain  is  necessary  to  the  establishment  of  regulations  for  the 
proper  protection  and  preservation  of  the  fur-seal  in,  or  habitually 
resorting  to,  the  Bearing  Sea,  the  Arbitrators  shall  then  determine  what 
concurrent  Regulations  outside  the  jurisdictional  lirnitsof  the  respective 
Governments  are  necessary,  and  over  what  waters  such  Regulations 
should  extend,  and  to  aid  them  in  that  determination  "the  Report  of  a 
Joint  Commission,  to  be  appointed  by  the  respective  Governments,  shall 
be  laid  before  them,  with  such  other  evidence  as  either  Government  may 
submit." 

The  suggestion  is,  the  contention  is,  that  this  means  that  the  Report 
of  the  joint  Commissioners  thus  referred  to  and  the  other  evidence  thus 
referred  to  are  to  be  laid  before  the  Tribunal  after  the  decision  to 
which  it  shall  have  arrived  and  not  before.  I  stated  at  the  time,  that, 
upon  the  face  of  the  Article,  there  was  nothing  at  all  unreasonable  in 
that  suggestion,  and  that  it  might  possibly  be  so;  but  when  you  fully 
consider  the  character  and  consequences  of  that  interpretation,  it  seems 
to  be  wholly  inadmissible  for  these  reasons. — First,  it  supposes  that 
there  are  to  be  two  decisions  by  the  Tribunal :  first  a  decision  upon  the 
questions  as  to  the  exclusive  jurisdiction  of  the  United  States,  and 
then  a  decision  upon  the  subject  of  regulations 5  and  if  two  decisions, 
then  two  awards,  all  of  which  is  in  direct  repugnance  to  the  terms  of 
the  Treaty.  In  the  next  place,  it  supposes  that  a  part  of  the  evidence 
in  the  Case,  and  I  may  add,  and  should  add,  by  far  the  most  important 
evidence  in  the  Case — more  important  in  the  sense  that  it  is  the  only 
part  of  the  evidence  which  is  disputable — that  the  disputable  part  of 
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the  evidence  is  to  be  laid  before  the  Tribunal  at  some  future  time  and 
in  a  manner  for  which  the  Treaty  makes  no  distinct  provision  whatever. 
It  appeal's  upon  the  lace  of  the  Treaty  that  most  careful  provision  was 
made  for  the  submission  of  evidence  to  each  parly  by  the  other,  to  the 
end  that  they  should  have  an  opportunity  of  answering  it.  We  have 
already  seen  that  the  only  disputable  part  of  the  evidence,  the  only 
part  upon  which  it  is  to  be  apprehended  that  there  is  to  be  any  con- 
siderable dispute,  ami,  then-tore,  the  only  part  which  there  is  any 
necessity  for  answering,  is  in  reference  to  the  nature  and  habits  of  the 
seal,  and  seal  life,  and  so  forth.  Now,  the  contention  on  the  other  side 
is  that,  as  to  the  part  as  to  which  there  is  no  importance  in  having  an 
opportunity  for  reply,  most  careful  provision  is  made  for  giving  an 
opportunity  for  reply;  but,  as  to  that  part  of  the  case  where  the  evi- 
dence is  likely  to  be  contradicted  and,  therefore,  as  to  which  then 
particular  and  special  necessity  for  an  opportunity  for  reply,  the  Treaty 
has  failed  to  make  any  provision.  That  is  so  unreasonable,  so  contrary 
to  the  purposes  of  the  parties,  that  it  seems  to  me  it  should  be  imme- 
diately rejected,  unless  the  language  of  the  Article  is  so  distinct  and 
unequivocal  as  to  leave  no  room  for  doubt.  When  we  look  at  the  lan- 
guage of  the  Article,  we  perceive  that  it  is  not  so  distinct  and  unequivo- 
cal, for  it  does  not  say  that  this  Eeport  of  the  Commissioners  and  other 
evidence  shall  then  be  laid  before  the  Arbitrators,  but  simply  that  it 
shall  be  laid  before  the  Arbitrators,  and  the  question  of  the  time  when 
it  is  to  be  laid  before  the  Arbitrators  is  left  undetermined  and  unex- 
pressed by  the  Article.  How,  then,  are  we  to  determine  the  time  when 
this  disputable  evidence  is  to  be  submitted?  How  are  we  to  determine 
that?  By  looking  to  the  purpose  and  spirit  of  the  Treaty;  and  when 
we  find  that  distinct  provision  has  been  made  for  the  introduction  of 
evidence,  distinct  provision  made  for  giving  the  two  sides  an  oppor- 
tunity each  to  answer  the  evidence  and  allegations  of  the  other,  we 
must  at  once  come  to  the  conclusion,  as  I  respectfully  submit,  that  that 
is  the  method  and  that  is  the  time  when  this  evidence  is  to  be  sub- 
mitted. So  much  for  that.  It  seems  to  me  that  those  observations 
effectually  dispose  of  any  support,  or  of  any  supposed  support,  which 
may  be  furnished  to  the  contention  of  Great  Britain  by  the  language  of 
the  Article  VII. 

But  that  is  not  all  their  argument.  They  then  refer  to  the  language 
of  Article  IX  and  they  conceive  that  that  furnishes  them  strong  sup- 
port to  their  contention.  I  will  now  read  Article  IX.  "  The  High  Con- 
tracting Parties  have  agreed  to  appoint  two  Commissioners  on  the  part 
of  each  Government  to  make  the  joint  investigation  and  Report  con- 
templated in  the  preceding  Article  VII,  and  to  include  the  terms  of  the 
said  Agreement  in  the  present  Convention,  to  the  end  that  the  joint 
and  several  Reports  and  recommendations  of  said  Commissioners  may 
be  in  due  form  submitted  to  the  Arbitrators,  should  the  contingency 
therefor  arise,  the  said  Agreement  is  accordingly  herein  included  as  fol- 
lows n  :  And  then  the  Agreement  is  stated  and  it  is  further  added : 
"These  reports  shall  not  be  made  public  until  they  shall  be  submitted 
to  the  Arbitrators,  or  it  shall  appear  that  the  contingency  of  their  being 
used  by  the  Arbitrators  cannot  arise."  The  learned  Arbitrators  will 
perceive  that  "contingency"  is  here  used, in  two  places,  and  it  is 
insisted  by  our  friends  on  the  other  side  that  that  word  "  contingency" 
refers  to  the  contingency  mentioned  (although  not  mentioned  by  the 
use  of  that  very  word),  in  Article  VII,  namely,  the  contingency  that 
the  Tribunal  shall  decide  the  questions,  as  to  the  exclusive  jurisdiction 
in  such  a  manner  as  to  leave  the  subject  in  a  condition  which  would 
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make  it  necessary  to  consider  the  question  of  concurrent  Begulations. 
They  put  that  interpretation  upon  the  word  "contingency".  That, 
allow  me  to  say  is  not  unnatural,  nor  will  I  say  it  is  unreasonable.  We 
naturally  look  for  the  explanation  of  any  word  in  any  agreement  to 
some  other  part  of  the  agreement,  and  when  there  is  a  contingency 
expressed  in  the  seventh  Article,  they  infer  that  that  is  the  contingency 
mentioned.  But  is  it  so?  Well  now,  we  must  not  take  it  that  it  is  so, 
and  thus  draw  upon  ourselves  all  the  consequences,  the  inadmissible  and 
unjust  consequences,  which  1  have  already  mentioned,  unless  there  is 
no  other  explanation  of  that  word  "  contingency7'.  If  there  is  any 
other  explanation  of  that  word  "  contingency",  which  is  consistent  with 
the  main  purpose  and  object  of  the  Treaty — consistent  with  its  prime 
condition,  that  the  parties  shall  have  an  opportunity  to  answer  the  evi- 
dence and  allegations  of  each  other, — we  must  adopt  such  other  inter- 
pretation. What  I  shall  now  have  the  honor  to  submit  to  you  is  that 
there  is  another  contingency,  and  a  contingency  which  is  referred  to  by 
this  ninth  Article,  and  that  the  contingency  mentioned  in  the  seventh 
Article  is  the  one  intended.  To  make  my  meaning  clear  on  this  point 
it  is  necessary  for  me  to  make  a  brief  recital.  In  the  negotiations  and 
correspondence  between  the  parties,  diplomatically,  which  led  to  the 
adoption  of  this  Treaty  of  Arbitration,  there  were  at  all  times  two  main 
objects  in  view.  The  whole  scheme  of  a  settlement  of  this  controversy 
wore  from  the  beginning,  and  preserved  until  the  last,  two  aspects  quite 
distinct.  The  first  aspect  was  that  an  effort  should  be  made  to  settle 
the  entire  controversy  by  convention,  and  without  Arbitration ;  the  sec- 
ond aspect  was  that,  in  case  of  the  failure  of  that  effort,  Arbitration 
should  be  resorted  to. 

To  make  that  clear,  I  must  have  recourse  to  the  first  occasion,  in  the 
course  of  the  diplomatic  correspondence,  in  which  this  settlement  by 
Arbitration  was  referred  to;  and  I  call  attention  to  the  note  of  Sir 
Julian  Pauncefote  to  Mr.  Elaine,  of  April  29th,  1890,  which  is  contained 
in  the  Appendix,  volume  III  of  the  British  Case,  at  page  455.  "  Wash- 
ington, April  29th,  1890.  Dear  Mr.  Blaine.  At  the  last  sitting  of  the 
Conference  on  the  Behring  Sea  Fisheries  question,  you  expressed  doubts, 
after  reading  the  memorandum  of  the  Canadian  Minister  of  Marine  and 
Fisheries,  which,  by  your  courtesy,  has  since  been  printed,  whether 
any  arrangement  could  be  arrived  at  that  would  be  satisfactory  to 
Canada."  I  should  state  here  that  the  negotiations  had  been  proceed- 
ing between  the  parties  at  that  time  for  a  very  considerable  period,  and 
efforts  for  adjustment  had  been  made.  The  obstacle  was  the  objection 
of  Canada.  Proposals  had  been  made  by  the  United  States  for  a  set- 
tlement, and  had  been,  provisionally  at  least,  acceded  to  by  Lord  Salis- 
bury. The  conclusion  of  them  had  been  interrupted  by  the  objections  of 
Canada,  and  Mr.  Blaine  here  expressed  the  doubt  whether  these  objec- 
tions of  Canada  could  ever  be  removed.  Well,  in  order  to  answer  that 
objection,  Sir  Julian  Pauncefote  proposes,  and  proposes  for  the  first 
time,  a  scheme  of  settling  the  controversy  which,  presumably,  as  it 
came  from  him  in  answer  to  that  suggestion  on  the  part  of  Mr.  Blaine, 
would  be  satisfactory  to  Canada. 

He  continues:— "You  observed  that  the  proposal  of  the  United 
States  had  now  been  two  years  before  Her  Majesty's  Government,  that 
there  was  nothing  further  to  urge  in  support  of  it,  and  you  invited  me 
to  make  a  counter-proposal  on  your  behalf".  He  says  u  your",  but  one 
would  suppose  it  should  be  "my".  "To  that  task  I  have  most  ear- 
nestly applied  myself,  and  while  fully  sensible  of  its  great  difficulty, 
owing  to  the  conflict  of  opinion  and  oif  testimony  which  has  manifested 
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itself  in  tin1  course  of  our  discussions,  I  do  not  despair  of  arriving  at  a 
solution  which  will  he  satisfactory  to  all  the  Governments  concei  ned  ". 
He  then  goes  on  to  say  that  this  scheme  he  has  prepared  and  submits 
in  an  inclosure,  and  that  indosnre  is  to  be  found  on  page  457.  It  is 
entitled :—"  Draft  Convention  between  Great  .Britain,  Russia  and  the 
I'nited  States  of  America,  in  relation  to  the  fur-seal  Fishery  in  the 
l.ehring's  Sea,  the  seaof  Ochotsk,  and  the  adjoining  waters".  "Article 

1.  The  High  Contracting  Parties  agree  to  appoint  a  mixed  Commission 
of  Experts." — here  is  the  first  occasion  of  the  suggestion  of  this  Com- 
mission of   i:\jierts — "who  shall  inquire  fully  into  the  subject,  and 
report  to  the  High  Contracting  Parties  within  two  years  from  the  date 
of  this  Convention  the  result  of  their  investigations,  together  with  their 
o] unions  and  recommendations  on  the .following questions: — 1.  Whether 
liegulations  properly  enforced  upon  the  breeding  islands  (Robin  island 
in  the  sea  of  Ochotsk,  and  the  Commander  islands  and  the  Pribiloff 
islands,  in  the  Behring's  Sea)  and  in  the  territorial  waters  surrounding 
those  islands,  are  sufficient  for  the  preservation  of  the  far-seal  species. 

2.  If  not,  how  far  from  the  islands  is  it  necessary  that  such  liegulations 
should  be  enforced  in  order  to  preserve  the  species'?    3.  In  either  of 
the  above  cases,  what  should  such  liegulations  provide?    4.  If  a  close 
season  is  required  on  the  breeding  islands  as  well,  what  extent  of 
waters  and  what  period  or  periods  should  it  embrace1?" 

The  Commissioners  were  to  be  appointed  to  report  for  the  informa- 
tion of  the  Governments  on  those  points,  and  they  were  to  be  experts. 
"Article  II.  On  receipt  of  the  Report  of  the  Commission,  and  of  any 
separate  Reports  which  maybe  made  by  individual  Commissioners,  the 
High  Contracting  Parties  will  proceed  forthwith  to  determine  what 
International  Regulations,  if  any,  are  necessary  for  the  purpose  afore- 
said, and  any  liegulations  so  agreed  upon  shall  be  embodied  in  a  further 
Convention,  to  which  the  accession  of  the  other  Powers  shall  be  invited." 
Xow  the  next  stage  was  to  endeavour  to  come  to  an  agreement  upon 
the  basis  of  such  Report.  "Article  III.  In  case  the  High  Contracting 
Parties  should  be  unable  to  agree  upon  the  Regulations  to  be  adopted, 
the  questions  in  difference  shall  be  referred  to  the  arbitration  of  an 
impartial  Government,  who  shall  duly  consider  the  Reports  hereinbefore 
mentioned,  and  whose  award  shall  be  final,  and  shall  determine  the 
conditions  of  the  further  Convention."  As  the  original  suggestion  of 
the  whole  scheme  thus  finally  came  to  the  form  and  shape  in  which  it 
now  stands,  what  did  it  contemplate? 

The  PRESIDENT. — May  I  ask  the  gentlemen  of  the  United  States 
whether  Russia,  which  was  supposed  to  be  a  party  in  this  intended 
Convention,  took  part  in  those  negotiations'? 

Mr.  CARTER. — Russia  was  to  a  certain  extent  consulted ;  and  it  will 
appear  on  the  face  of  this  suggested  scheme  that  the  contemplation  was 
that  Russia  should  be  brought  in.  I  could  not  say  now,  because  I  can- 
not state  with  accuracy,  how  far  Russia  was  at  that  time  an  actual  par- 
ticipating party,  or  only  whether  at  this  time  it  was  contemplated  that 
she  should  be  made  a  participating  party. 

The  PRESIDENT. — Mr.  Foster  might  be  perhaps  aware,  and  could  tell 
us  whether  the  draft  of  the  Convention  was  communicated  in  fact  to 
Russia,  or  whether  it  was  a  draft  that  remained  between  the  United 
States  and  England,  because  then,  of  course,  it  would  have  much  less 
authority,  I  might  say. 

Mr.  FOSTER. — I  am  not  prepared  at  this  moment  to  give  an  explicit 
answer.  I  was  not  at  that  time  Secretary  of  State,  and  I  could  only, 
therefore,  make  a  reply  from  my  knowledge  of  the  correspondence.  I 
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know  that  previous  to  this  date,  a  few  months  previous,  the  British 
Minister,  the  Russian  Minister  and  the  then  Secretary  of  State,  Mr. 
Elaine,  were  in  active  and  frequent  conference  on  this  subject.  I  shall 
have  to  refresh  my  memory  as  to  the  precise  date  of  their  conference  in 
connection  with  this  matter,  and  I  am  not,  therefore,  prepared  at  this 
time  to  give  an  explicit  answer  as  to  whether  this  particular  proposition 
was  formally  submitted  to  the  Russian  Minister  or  not.  That  can  at  a 
later  stage,  before  the  discussion  closes,  be  answered. 

Sir  CHARLES  RUSSELL. — I  may  say,  Sir,  that  I  am  in  a  position  to 
state  to  the  Tribunal  what  the  facts  were  on  this  point.  It  was  contem- 
plated, as  the  concluding  Article  shows,  that  the  accession  of  other 
Powers  should  be  invited  to  the  Convention;  and  there  were  communi- 
cations with  other  Powers,  but  no  other  Power  became  a  party  to  the 
Convention. 

The  PRESIDENT. — You  will  see  that  this  is  not  a  Convention  but  a 
draft  of  a  Convention;  and  the  purport  of  my  interrogation  was  this. 
The  authority  of  the  draft,  which  is  submitted  to  us  by  Mr.  Carter,  and 
used  as  a  part  of  his  argument,  will  have  more  or  less  to  be  taken  into 
consideration  according  to  the  stage  of  diplomatic  proceedings  which 
it  indicates.  Of  course,  if  it  had  been  communicated  to  Russia,  Mr. 
Phelps  as  a  Diplomatist  would  certainly  acknowledge  that  it  would 
have  had  more  consistency,  and,  consequently,  more  importance,  than 
if  it  was  merely  a  sort  of  informal  draft  or  a  sort  of  continuation  of 
private  conversations  between  the  American  and  English  Governments, 
or  their  representatives. 

Mr.  PHELPS. — My  learned  friend  is  right  in  saying  that  at  no  time  in 
the  progress  of  these  negotiations  was  any  Convention  actually  entered 
into  between  the  United  States  and  Russia;  nor  did  Russia  become 
formally  a  party  to  any  convention  between  the  United  States  and 
Great  Britain;  but  in  the  years  1887  and  1888  at  any  rate,  when  these 
negotiations  were  first  commenced  on  this  subject,  the  representatives 
of  Russia  in  London,  as  the  correspondence  that  is  before  you  shows 
(though  I  cannot  at  this  moment  refer  you  to  the  particular  pages), 
were  invited  to  participate  and  did  participate  and  gave  informally 
their  sanction  to  the  Agreement  and  their  promise  to  join  it  if  it  should 
be  consummated,  but  as  it  never  was  consummated  at  any  time,  that 
fell  through.  The  correspondence,  as  I  have  said, — the  diplomatic  cor- 
respondence— during  those  years  will  prove  that.  How  it  was  as  late 
as  1890,  I  am  at  this  moment  unable  to  say, — whether  there  was  any 
correspondence  with  Russia  at  that  time  or  not. 

Sir  RICHARD  WEBSTER.— Might  I  point  out,  Sir,  that  the  draft  Con- 
vention, as  to  which  you  have  asked  the  question,  is  the  one  submitted 
in  the  year  1890,  as  Mr.  Phelps  points  out,  long  after  the  date  he  refers 
to  of  communications  with  Russia.  Whatever  may  have  passed  with 
reference  to  communications  upon  other  matters,  it  will  be  found  in  the 
correspondence  that  that  draft  Convention  was  not  submitted  to  Russia, 
nor  were  they  asked  to  become  parties  to  that;  and  I  think  it  will 
appear  from  the  concluding  words  of  Article  12  of  that  draft,  that 
"  The  High  Contracting  Parties  agree  to  invite  the  accession  of  the 
other  Powers  to  the  present  Convention" — I  think  it  will  be  found,  when 
the  correspondence  is  traced,  that  the  draft  Convention  was  not  sub- 
mitted to  Russia. 

Mr.  PHELPS.— I  may  say,  Sir,  that  we  will  have  references  prepared 
and  submitted  to  the  Tribunal  as  to  this  correspondence  on  either  side. 

The  PRESIDENT. — However,  it  was  drawn  up  in  such  a  way  as  to 
suppose  that  Russia  would  be  a  party,  so  that  the  other  parties,  to 
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which  Sir  Kichard  Webster  alluded,  would  be  parties  other  than  L'us^i 
It  wns  to  l>e  a  Convention  between  three  partie-. 

Mr.  PiiKM'S. — There  was  a  coi  responds ice  between  Mr.  Bayard,  who 
was  then  Secretary  of  State  of  the,  United  States,  and  various  other 
Powers  on  this  Subject, — Japan,  <  iermaiiy.  and  seme  others.  So  that 
the  United  States  tVoni  the  character  of  their  replies  had  a  right  to 
expect,  if  they  were  fortunate  enough  to  conclude  a  Convention  with 
(iieat  Britain,  that  the  adhesion  of  these  oilier  Powers  would  be  given. 
It  was  contemplated  by  both  parties  that  the  adhesion  would  take  place, 
if  that  was  ratified  between  Great  Britain  and  the  United  States. 

The  PRESIDENT. — And  Russia? 

Mr.  PIIULPS. — And  Russia. 

Sir  CHARLES  RUSSELL. — This  is  really  very  wide  of  the  mark. 

The  PRESIDENT. — My  question  was  perhaps  rather  more  a  diplomatic 
than  a  judicial  one;  but  my  diplomatic  colleagues  will  not  be  surprised 
at  the  importance  I  attach  to  these  details,  because  they  know  by  the 
practice  of  diplomatic  life  that  a  Convention  would  scarcely  be  prepared 
by  two  parties  when  it  is  to  result  in  a  Convention  between  three.  There 
is  a  certain  difference  which  my  diplomatic  colleagues  on  the  Arbitra- 
tion will  understand;  and  that  was  the  purport  of  my  observation. 

Mr.  CARTER. — Permit  me  to  say,  Sir,  that  the  interrogatory  you  have 
been  pleased  to  address  to  us  and  the  various  answers  given  to  it  may 
become  at  some  time  interesting  at  least,  if  not  important — to  know  how 
far  Russia  did  participate  in  the  negotiations  in  reference  to  a  Treaty — 
how  far  she  was  expected  to  participate,  and  when  all  such  participation 
ceased.  For  the  present,  however,  I  do  not  think  those  enquiries  are 
material;  and,  for  the  object  for  which  I  call  the  attention  of  the  Tribu- 
nal to  the  proposed  draft  Convention,  they  are  wholly,  as  I  conceive, 
immaterial.  The  purpose  which  I  have  in  view  is  to  call  the  attention 
of  the  Tribunal  to  the  first  suggestion  of  a  settlement  of  this  contro- 
versy through  the  combined  instrumentality  of  a  joint  Commission  and 
an  Arbitration. 

The  PRESIDENT. — In  order  to  exhaust  this,  although  Mr.  Carter  does 
not  find  it  quite  material  to  the  point,  I  would  beg  permission  to  remind 
him  of  an  extract  from  the  despatch  of  Sir  Julian  Pauncefote  to  Mr. 
Elaine  received  on  April  the  30th.  It  is  in  the  appendix  of  the  Case  of 
the  United  States,  Vol.  I,  page  206 — the  last  paragraph  of  page  206.  Sir 
Julian  Pauncefote  says :  "  I  have,  out  of  a  deference  to  your  views  and  to 
the  wishes  of  the  Russian  Minister,  adopted  the  Fishery  Hue  described 
in  Article  V" — it  is  quite  another  object,  but  it  proves  that  at  that 
time  there  was  a  communication  with  Russia — "  and  which  was  suggested 
by  you  at  the  outset  of  our  negotiations.  The  draft,  of  course  contem- 
plates the  conclusion  of  a  further  Convention  after  full  examination  of 
the  Report  of  the  mixed  Commission.  It  also  makes  provisions  for  the 
ultimate  settlement  by  Arbitration  of  any  differences  which  the  report 
of  the  Commission  may  still  fail  to  adjust."  That  is  the  draft  Conven- 
tion which  you  were  alluding  to. 

Mr.  CARTER. — It  is. 

The  PRESIDENT. — It  is  the  same  draft. 

Mr.  CARTER. — It  is. 

The  PRESIDENT. — That  proves  that  you  were  in  communication  with 
Russia  more  than  you  thought  yourself.  That  observation  is  rather  an 
advantage  to  you. 

Mr.  CARTER. — We  may  have  been  in  the  most  intimate  and  daily 
communication  with  Russia  for  all  I  know,  but  whether  that  be  so  or 
not,  it  is  foreign  to  the  purpose  of  my  enquiry. 
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The  PRESIDENT. — Well,  perhaps  not  quite  so;  because  it  alludes  to 
the  document  and  refers  to  it  and  therefore  gives  it,  more  authority  in 
a  diplomatic  point  of  view  at  any  rate,  although  not  perhaps  from  a 
judicial  point  of  view. 

Mr.  CARTER. — What  I  am  now  on  is  to  know  the  meaning  of  the 
word  "contingency77  in  the  Article  IX  of  the  Treaty  between  the 
United  States  and  Great  Britain.  Allow  me  to  repeat,  therefore,  that 
the  h'rst  suggestion,  so  far  as  I  am  aware,  of  the  scheme  of  settling  this 
controversy  through  the  joint  instrumentality  of  a  Commission  and  of 
Arbitration  is  to  be  found  in  this  note  of  Sir  Julian  Pauncefote,  and 
that  scheme  you  will  perceive  is  this.  It  contemplates  the  appointment 
of  a  Commission  of  Experts  to  inquire  into  the  whole  business  of  seal 
life  and  to  report  upon  the  question  of  Eegulations.  It  contemplates, 
in  the  next  place,  the  probability  that  when  that  report  is  received  by 
the  two  Governments  they  can  conclude  without  difficulty  and  without 
any  further  instrumentality  a  Convention  for  the  purpose  of  preserving 
seal  life  by  Regulations.  It  contemplates  in  the  next  place,  that  is  to 
say,  in  the  contingency  that  they  should  not  be  able  to  agree,  that  the 
questions  as  to  which  they  should  disagree  should  be  settled  by  the 
Arbitration  of  an  impartial  Government — that  was  the  sort  of  Arbitra- 
tion then  thought  of. 

The  learned  Arbitrators  will  bear  in  mind,  therefore,  that  the  Arbi- 
tration thus  foreshadowed  at  this  early  period  was  solely  confined  to 
the  question  of  Eegulations  necessary  to  preserve  seal  life.  It  was  to 
have  nothing  to  do  with  Russian  pretensions  of  dominion  in  Behring 
sea, — nothing  to  do  with  the  pretensions  of  the  United  States  as  to 
dominion  in  Behring  sea, — nothing  to  do  with  any  question  of  property 
in  the  United  States  in  the  seals,  but  had  solely  to  do  with  the  question 
of  what  regulations  might  be  necessary  for  the  purpose  of  preserving 
the  race  of  seals.  That  was  the  sort  of  Arbitration  proposed,  and  it 
was  to  be  limited  to  that. 

According  to  that  scheme,  therefore,  if  the  two  Governments  came  to 
an  agreement  on  the  basis  of  the  Reports,  that  would  be  an  end  of  the 
whole  business,  and  there  would  be  no  Arbitration,  although  it  was  pro- 
posed by  the  Convention  that  an  Arbitration  should  be  provided  for,  to 
spring  into  operation  in  the  case  of  an  inability  of  the  two  Governments 
to  agree,  and  then  to  decide  as  to  what  Eegulations  should  be  needed. 
That  was  the  scheme.  You  will  perceive,  therefore,  that  the  Eeports  of 
this  Commission  would  be  laid  before  the  arbitration  of  an  impartial 
Government  in  the  contingency,  and  only  in  the  contingency,  that  the 
Governments  should  fail  to  come  to  a  settlement  of  the  controversy  by 
Convention  based  upon  those  Eeports.  Therefore,  at  the  very  outset 
of  these  negotiations  there  was  a  double  aspect  to  the  scheme  of  settle- 
ment: (1),  an  effort  to  settle  without  Arbitration;  (2),  a  provision  for 
calling  the  powers  of  an  Arbitration  into  operation  in  case  of  a  failure 
of  that  effort,  and  it  was  only  in  the  contingency  of  such  failure  that 
any  use  would  be  made  of  these  Eeports  of  the  Joint  Commission  in 
any  Arbitration.  Now,  that  double  aspect  thus  stamped  upon  this 
scheme  of  settlement  at  the  start  has  been  preserved  all  through  the 
negotiations  and  is  still  preserved  in  this  Treaty.  In  the  course  of  the 
negotiations,  and  they  were  quite  long,  and  many  difficulties  were 
encountered  before  the  thing  was  got  into  actual  shape,  the  scope  of 
the  suggested  Arbitration  was  greatly  enlarged.  Instead  of  being  con- 
fined to  the  question  of  Eegulatious  for  the  preservation  of  fur  seals, 
it  was  to  include  questions  as  to  the  exclusive  jurisdiction  in  the  United 
States  in  Behring  sea,  questions  as  to  the  property  of  the  United  States 
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in  the  fur  seals,  not  embraced  in  the  original  suggestion, — the  scope  of 
llu-  Arbitration  w;is  enlarged,  but  it  was  still  contemplated,  although 
an  Arbitration  was  agreed  upon  and  provided  for,  that  it  might  never 
have  to  be  resorted  to,  and  would  not  be  resorted  to  if  the  parties  should 
come  to  an  agreement  by  Convention.  If  the  Joint  Commissioners 
should  report  to  the  twoGoveriiments.  and  the  two  Governments  should 
tind  themselves  able  to  come,  to  an  agreementin  respect  to  Begnl  a  tions, 
why  then  the  contemplation  was  that  this  Arbitration  should  not  be 
carried  forward.  Of  course  it  would  be  idle,  preposterous  indeed,  to 
carry  it  forward  after  the  whole  controversy  had  been  settled  by  the 
parties, — to  call  upon  Arbitrators  to  determine  what  rights  there.  w«-re. 
between  the  parties  when  they  had  made  a  settlement  with  each  other 
that  dispensed  with  the  necessity  of  enquiring  into  rights  at  all. 

Now  we  find  that,  when  they  assumed  final  shape,  the  Agreement  for 
the  Arbitration  and  the  Agreement  for  the  appointment  of  the  Joint 
Commissioners  were  separate.  They  were  signed  separately  before  the 
Treaty  was  finally  brought  out,  and  those  separate  instruments  thus 
separately  signed  are  found  upon  page  9  of  the  Appendix  to  the  British 
Counter  Case,  Volume  I.  This  is  the  text  of  the  Agreement  for  the 
Joint  Commission.  "Each  Government  shall  appoint  two  Commis- 
sioners to  investigate,  conjointly  with  the  Commissioners  of  the  other 
Government,  all  the  facts  having  relation  to  seal  life  in  Behring  sea,  and 
the  measures  necessary  for  its  proper  protection  and  preservation.  The 
four  Commissioners  shall,  so  far  as  they  may  be  able  to  agree,  make  a 
joint  Report  to  each  of  the  two  Governments ;  and  they  shall  also  report, 
either  jointly  or  severally,  to  each  Government  on  any  points  upon  whi'ih 
they  may  be  unable  to  agree.  These  Reports  shall  not  be  made  public 
until  they  shall  be  submitted  to  the  Arbitrators,  or  it  shall  appear  that 
the  contingency  of  their  being  used  by  the  Arbitrators  cannot  arise." 
Kow,  this  word  u contingency"  occurs  there.  What  is  that  contin- 
gency? Why,  it  is  the  same  contingency  contemplated  by  the  scheme 
of  Sir  Julian  Pauncefote 5  that  is,  the  contingency  that  the  Government 
shall  not  be  able  to  come  to  an  agreement  by  Convention,  which  should 
settle  this  matter  without  the  intervention  of  an  Arbitration. 

Mr.  Justice  HARLAN. — Do  you  recall,  Mr.  Carter,  just  here,  on  wh 
date  the  Governments  informally  agreed  upon  those  terms  for  a  Join 
Commission? 

Mr.  CARTER.— I  cannot,  Sir. 

The  PRESIDENT. — Article  IX  refers  t'o  an  agreement. 

Mr.  CARTER. — I  cannot  do  that  now,  Sir;  but  I  shall  very  presently 
refer  to  evidence  which  will  give  you  some  information  upon  that  point. 

The  PRESIDENT. — Was  the  agreement  by  which  the  Governments 
agreed  upon  a  Joint  Investigation  and  Report,  the  object  of  a  formal 
convention,  or  was  it  merely  an  "unofficial"  agreement? 

Mr.  Justice  HARLAN. — I  have  a  general  recollection,  from  looking  at 
the  documents  before  this  hearing  was  commenced,  that  the  terms  for 
this  Commission,  just  as  they  appear  in  Article  IX,  were  assented  toby 
the  two  Governments  as  early  as  July,  1891. 

Mr.  CARTER. — I  shall  be  able  to  show  that  they  were  assented 
before  that. 

Senator  MORGAN. — I  would  like  to  enquire,  from  anyone  who  has  th< 
information,  whether  these  Commissioners  had  not,  in  fact,  made  their 
examinations  and  completed  their  labors  on  the  Pribilof  Islands  before 
this  Treaty  was  signed? 

Mr.  CARTER. — Well,  they  had  been  appointed  long  before  that.  How 
far  they  had  proceeded  with  their  labors  I  cannot  say;  but  the  matter 
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which  1  am  going  immediately  to  call  the  attention  of  the  learned  Aibi- 
trators  to  will  throw  light  upon  that  point,  if  they  will  allow  me  to  pro- 
ceed.— I  am  informed  by  Mr.  Foster  that  they  had,  at  the  time  that 
the  Treaty  was  actually  ratified,  completed  their  labors. 

Mr.  FOSTER. — That  is,  labors  of  investigation  in  the  field. 

Senator  MORGAN. — I  beg  leave  to  say  that  it  came  to  my  attention 
personally,  as  a  member  of  the  Senate  of  the  United  States,  that  the 
Commissioners  had  been  investigating  the  subject  before  the  Treaty 
was  actually  signed;  but  now,  whether  that  appears  upon  the  Cases 
anywhere,  or  not,  I  do  not  know. 

Mr.  CARTER. — Well,  I  am  going  to  show  it,  if  the  learned  Arbitrator 
will  allow  me.  What  has  been  said  shows,  and  I  suppose  that  I  may 
appeal  to  the  diplomatic  knowledge  of  the  President  to  the  effect  that 
agreements  between  two  Governments,  which  it  is  contemplated  will  be 
eventually  put  in  the  form  of  a  Treaty  and  regularly  ratified,  and  which 
agreements  can  have  no  vital  force  until  they  are  so  incorporated  in  a 
Treaty,  are,  nevertheless,  in  many  cases  made  long  before  the  Treaty, 
and  acted  upon  long  before  the  Treaty,  it  being  supposed  by  both 
parties  that  they  have  come  to  such  a  conclusion  upon  all  the  details 
that  there  will  be  no  difficulty  in  procuring  the  settlement  of  the  Treaty 
and  its  ratification.  That  took  place  here.  This  Treaty  is  dated  on  the 
29th  February,  1892,  and  so  far  as  an  actual  binding  obligation,  evi- 
denced by  a  formal  Treaty,  goes  for  the  appointment  of  these  Commis- 
sioners, none  existed  until  February,  1892,  and  yet  you  find  that  on  the 
24th  June,  1891,  the  Marquis  of  Salisbury  appointed  Sir  George  Baden- 
Powell  and  Dr.  Dawsou  Her  Majesty's  Commissioners,  to  proceed  to 
Behring  Sea  and  make  these  proposed  investigations,  and  they  went 
immediately  thereafter  and  engaged  in  the  work,  and  an  actual  com- 
mission was  issued  to  them,  as  you  will  observe. 

Senator  MORGAN. — 1  wish  to  enquire,  Mr.  Carter,  if  you  will  allow 
me,  whether  their  Report  which  is  embraced  in  the  British  Case  was 
based  upon  that  investigation? 

Mr.  CARTER. — It  was.  That  very  Report  is  the  one  based  upon  that 
investigation, — having  no  other  foundation.  You  will  see  all  this  from 
the  preliminary  pages  of  the  British  Report  itself.  It  begins  by  instruc- 
tions to  the  British  Commissioners,  from  the  Marquis  of  Salisbury,  and 
they  are  dated  at  the  Foreign  Office,  June  24th,  1891,  and  on  the  sixth 
of  these  preliminary  pages  is  the  actual  Commission  issued  to  them  as 
Commissioners;  and  that  is  dated  the  22d  June,  1891,  nearly  a  year 
before  the  ratification  of  the  Treaty. 

Why  was  all  this?  It  was  for  the  purpose  of  enabling  those  Com- 
missioners to  make  their  investigation  and  make  their  joint  reports,  and 
give  the  two  Governments  an  opportunity  of  coming  to  an  agreement 
by  convention  before  it  would  be  necessary  to  take  any  steps  to  call 
Arbitrators  together.  If,  when  that  Report  was  made,  the  two  Govern- 
ments found  themselves  able  to  come  to  an  agreement  respecting  the 
measures  necessary  for  the  preservation  of  fur  seals,  no  Arbitration 
would  be  needed,  and  none  would  be  called.  It  was  only  in  the  event 
that  they  should  be  unable  to  agree  that  there  would  be  any  occasion 
for  an  Arbitration  at  all,  and  that  is  the  contingency,  and  that  alone  is 
the  contingency,  specified  in  the  ninth  Article  of  this  Treaty. 

The  PRESIDENT. — Do  you  mean  that  this  is  the  same  contingency 
which  is  specified  in  Article  VII, — that  both  contingencies  are  the  same 
contingency? 

Mr.  CARTER. — The  word  "  contingency  "  does  not  occur,  may  it  please 
the  learned  Arbitrator,  in  Article  VII  of  the  Treaty. 
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The  PRESIDENT. — The  word  docs  not  occur,  but  the  meaning  docs. 

Mr.  t1 . MIT  Kit. — No.  But  I  have  dealt  with  the  meaning •  there.  I 
now  dealing  with  the  argument  of  my  learned  friends  upon  the  other 
side  based  upon  this  word  ''contingency",  and  what  that  means,  and  1 
think  I  ha\e  now  succeeded  in  showing,  at  all  events  to  my  own  satis- 
faction, and  as  far  as  I  can,  to 'the  satisfaction  of  (lie  learned  Arbitra- 
tors, that  the  "contingency-'  mentioned  in  Article  IX.  of  the  Treaty  is 
the  contingency  that  there  should  be  any  Arbitration  at  all. 

1  must  make  one  modification  of  that: — "the  contingency  that  there 
should  be  any  Arbitration  at  all*1  upon  the  subject  of  Rights  or  Regu- 
lations. In  the  course  of  the  negotiation,  Great  Britain  had  made 
claims  for  damages,  and  provisions  were  inserted  in  the  Treaty  on  that 
score,  and  it  might  still  be  necessary,  as  those  were  in  reference  to  past 
occurrences,  and  would  not  be  settled  by  the  establishment  of  .Regula- 
tions for  the  future — it  might  still  be  necessary  for  the  Arbitration  to 
discharge  its  functions  and  to  be  called  together  upon  the  question  of 
damages,  but  upon  that  question  alone. 

Now  then,  to  sum  up  a  little  the  substance  of  this  debate — what  has 
been  the  contention  of  Great  Britain  on  this  subject?  At  the  start, 
they  began  with  the  interpretation  that  all  evidence  in  respect  of  Reg- 
ulations, at  least,  and,  as  they  say,  all  evidence  in  relation  to  seal  life, 
was  not  admissible  until  after  a  decision  by  the  Arbitrators  adverse  to 
the  claims  of  the  United  States  in  respect  to  the  questions  of  exclusive 
jurisdiction,  and  that  it  was  not  until  that  decision  was  made  that  any 
evidence  would  be  competent  or  admissible  in  relation  to  seal  life,  and 
that,  therefore,  any  submission  of  evidence  in  relation  to  seal  life  in  the 
Case  by  either  party  was  irregular,  not  allowed  by  the  Treaty — a  thing 
which  they  protested  against,  and  reserved  their  right  to  move  the 
Tribunal  to  strike  out. 

That  was  their  attitude,  and  the  explanatory  note  of  Lord  Eosebery 
in  reference  to  that  was  in  answer  to  the  suggestions  from  the  Govern- 
ment of  the  United  States  that  this  provided  no  method  by  which 
either  party  could  answer  the  allegations  of  the  other  in  respect  to  the 
most  important  part  of  the  controversy.  His  answer  to  that  was: 
"That  is  a  method  of  procedure";  and  the  intimation  was  that  it  was 
for  the  Tribunal  itself  to  regulate  it;  so  that  after  it  had  come  to  its 
decision  upon  these  questions  of  exclusive  jurisdiction  and  found  it 
necessary  to  enquire  into  the  question  of  concurrent  regulations,  it 
would  then  establish  some  system  of  procedure  by  which  the  parties 
would  be  apprised  of  the  evidence  relied  upon  by  each  other,  and  be 
able  to  meet  it,  making  necessary  a  new  hearing  and  a  new  decision. 
That  was  their  first  position.  The  main  features  of  it  are  still  asserted 
by  Counsel  on  the  other  side;  but  the  absurdity  of  supposing  that 
there  are  to  be  two  hearings,  two  submissions  of  evidence,  two  decisions, 
and  two  awards,  has  struck  my  learned  friend,  Sir  Charles  Eussell  so 
forcibly  that  he  has  been  obliged  to  retire  from  that,  and  he  says,  if  I 
correctly  understood  him  in  the  course  of  his  argument,  that  there  is 
to  be  no  such  thing — there  is  not  to  be  a  decision,  but  he  insists  that 
the  evidence  still  is  not  admissible,  until  the  Tribunal  has  determined 
that  it  must  enter  upon  the  question  of  regulations,  but  that  determi- 
nation it  is  not  necessary  to  evidence  by  a  judgment,  or  by  a  decision, 
but  by  an  intimation — that  was  the  word,  I  think, — by  an  "  intimation". 

Sir  CHARLES  EUSSELL. — An  intimation  of  a  determination. 

Mr.  CARTER. — Yes,  by  "an  intimation  of  a  determination"  an  inti- 
mation that  it  had  reached  such  and  such  a  determination. 

Now  you  will  have  observed  all  through  this  debate  on  the  part  of 
the  Counsel  for  Great  Britain  that  there  is  an  assumption  that  this 
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evidence  in  relation  to  seal  life — this  vitally  important  part  of  the 
evidence,  and  only  disputable  part — has  a  bearing  only  upon  the  ques- 
tion of  regulations,  or  mainly  that,  thus  defending  the  course  pursued 
by  Her  Majesty's  Government  in  not  incorporating  any  part  of  that 
evidence  into  the  original  Case. 

For  you  will  perceive,  that  if  evidence  bearing  upon  the  subject  of 
seal  life  is  competent  and  relevant  upon  the  question  of  property,  why, 
then,  consistently  with  their  own  interpretation  of  the  Treaty,  they 
were  bound  to  incorporate  it  into  their  original  Case.  For  the  question 
of  property  is  one  of  the  five  questions  which  it  is  made  necessary  by 
the  provisions  of  the  Treaty  that  a  categorical  response  should  be 
given  by  the  Arbitrators.  The  question  of  property  is  among  them. 

The  question  of  Regulations  is  put  by  itself;  but  the  question  of 
property  is  among  the  first  five,  and  if  this  evidence  in  relation  to  seal 
life  is  competent  and  relevant  upon  the  question  of  property,  why  they 
should  have  put  it  into  the  original  Case  and  not  have  reserved  it,  as 
they  did  reserve  it,  until  their  Counter  Case.  Is  evidence  as  to  the 
nature  and  habits  of  the  fur  seals  not  competent  upon  the  question  of 
property?  How  can  that  idea  be  entertained  for  a  moment'?  How  can 
the  question  of  property  be  otherwise  determined'?  Suppose  both  par- 
ties had  acted  upon  the  view  suggested  by  Sir  Charles  Eussell  and 
maintained  constantly  by  the  Government  of  Great  Britain — I  will  not 
say  maintained  constantly,  for  they,  with  great  respect,  are  incon- 
sistent upon  that  point,  as  I  shall  presently  show — but  urgently  insisted 
upon  at  times,  namely,  that  the  testimony  in  relation  to  seal  life  is  not 
competent  upon  the  question  of  property.  Suppose  both  sides  had 
proceeded  upon  that  view,  and  scrupulously  omitted  from  their  several 
Cases  any  matter  or  evidence  relating  to  seal  life,  and  the  Arbitration 
had  gone  on  with  the  Cases  prepared  in  that  manner,  this  Tribunal 
would  then  be  called  upon  to  determine  the  question  of  property  with- 
out any  evidence  before  it  except  the  fact  that  seals  were  seals — that 
is  where  we  would  have  been.  Now  I  respectfully  submit  to  the 
Tribunal  that  that  notion  that  evidence  in  relation  to  seal  life  is  not 
competent  upon  the  question  of  property  is — I  do  not  wish  to  use  the 
word  in  any  disrespectful  sense — but  it  is  preposterous.  Such  evidence 
is  directly  relevant  to  the  question  of  property — principally  relevant  to 
the  question  of  property,  and  it  is  the  only  evidence  upon  which  the 
question  of  property  can  be  properly  decided. 

Let  me  say  in  the  next  place,  that  this  notion  that  they  have  brought 
forward  for  the  purpose  of  defending  their  conduct  in  the  preparation 
of  their  Case  and  Counter  Case  derives  no  countenance  from  the 
diplomatic  communications  between  the  parties,  or  from  the  provisions 
of  the  Treaty  itself  and  those  other  instruments  which  are  collateral 
to  the  Treaty.  Let  me  call  your  Honors'  attention  to  the  Modus  vivendi 
of  1891.  It  is  contained  in  Volume  I  of  the  Appendix  to  the  United 
States  Case,  page  317;  that  part  of  it  to  which  I  invoke  especial 
attention  is  the  fourth  Article. 

The  PRESIDENT.— May  I  ask  what  is  the  date  of  that  Modus  vivendi  f 

Mr.  CARTER. — It  is  June  the  15th,  1891. 

The  PRESIDENT. — Quite  concurrently  with  the  nomination  of  the 
Joint  Commission, — quite  at  the  same  time? 

Mr.  CARTER. — Yes,  Sir. 

The  PRESIDENT. — They  concurred  together? 

Mr.  CARTER. — Certainly,  Sir. 

The  PREvSiDENT. — They  concurred  in  time  with  the  nomination  of 
the  Joint  Commission. 
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Mr.  CARTER. — This  Article  IV,  which  I  am  going  to  read  to  yon,  pro- 
vides for  the  investigation  \vhi<-h  those  Commissioners  made. — "(4)  In 
order  to  facilitate  such  proper  inquiries  as  Her  Majesty's  (rovernnient 
may  desire  to  make,  with  a  view  to  the,  presentation  of  the  case  of  that 
Government  before  Arbitrators,  and  in  expectation  that  an  agreement 
for  arbitration  may  be  arrived  at,  it  is  agreed  that  suitable  persons 
designated  by  Great  Britain  will  be  permitted  at  any  time,  upon  appli- 
cation, to  visit  or  to  remain  upon  the  seal  islands  during  the  present 
sealing  season  for  that  purpose."  Under  the  provisions  of  that  Article 
Her  Majesty's  Government  appointed  these  two  very  Commissions 
make  those  investigations,  and  appointed  no  other  people;  and  it  was 
for  the  purpose  of  enabling  them  to  present  their  Case  properly  that 
this  provision  was  to  be  inserted;  so  that  the  notion  that  knowledge 
in  respect  to  the  nature  and  habits  of  seals  and  of  seal  life  had  no 
place  in  the  presentation  of  the  Case  is  a  totally  erroneous  one,  con- 
tradicted by  both  parties  by  the  Agreement  into  which  they  entered. 

And  Sir  Julian  Pan ncefote  writes  to  Mr.  Wharton  on  the  21st  of 
June : 

Sir:  I  have  the  honor  to  inform  you  that  I  have  received  a  communication  from 
Her  Majesty's  Principal  Secretary  of  State  for  Foreign  A  flairs  to  the  efi'ect  that  the 
Qneen  has  been  graciously  pleased  to  appoint  Sir  George  Baden-Powell,  M.  P.,  and 
Prof.  Dawspn  Commissioners  to  proceed  to  the  Pribilof  Islands  for  the  purpose  of 
examining  into  the  fur-seal  fishery  in  Behring  sea.  In  accordance  with  the  instruc- 
tions of  the  Marquis  of  Salisbury,  I  have  the  honor  to  request  that  permission  may 
be  granted  to  these  gentlemen  to  visit  and  remain  on  those  islands  during  the  cur- 
rent fishery  season. 

And  in  this  communication  of  Mr.  Wharton,  then  in  charge  of  the 
Department  of  State  of  the  United  States,  to  Sir  Julian  Pauncefote  he 
said — this  is  dated  June  6, 1891 : 

But  in  view  of  the  fact  that  the  evidence  which  the  respective  Governments  will 
present  to  the  Arbitrators  (if  that  happy  solution  of  the  pending  difficulties  shall 
be  attained,)  must  be  collected  during  the  present  season,  and  as  the  definite  agree- 
ment for  arbitration  cannot  be  concluded  contemporaneously  with  this  agreement, 
the  President  directs  me  to  say  that  he  is  quite  willing  to  agree  that  Her  Majesty's 
Government  may  send  to  the  Seal  Islands,  with  a  view  of  collecting  the  facts  that 
may  be  involved  in  an  arbitration,  and  especially  facts  relating  to  seal  life  and  the 
results  of  the  methods  which  have  been  pursued  in  the  killing  of  seals,  a  suitable 
person  or  persons  to  make  the  necessary  observations.  The  present  and  the  com- 
parative conditions  of  the  rookeries  may  become  an  important  consideration  before 
Arbitrators  in  a  certain  event,  and  the  President  would  not  ask  that  the  evidence 
upon  this  subject  should  be  wholly  from  one  side. 

I  am  upon  the  point  which  our  friends  on  the  other  side  have  insisted 
npon  before  your  Honors,  that  this  evidence  in  relation  to  the  nature 
and  habits  of  the  seals  is  pertinent  only  to  the  question  of  regulations. 
I  have  to  say  that  that  is  inconsistent  with  their  own  views  expressed 
elsewhere;  and  not  only  expressed  but  acted  upon. 

I  now  call  the  attention  of  the  learned  Arbitrators  to  Chap.  7  of  the 
British  Counter  Case,  which  is  to  be  found  'upon  page  100.  They  are 
there  dealing  with  the  question  of  property,  and  that  dealing  with  the 
question  of  property  is  extended  from  Chap.  7,  p.  100,  to  Chap.  8,  p. 
354.  There  are  fifty-four  pages  devoted  to  the  question  of  property  in 
fur-seals  and  to  the  position  taken  by  the  United  States  in  that  behalf, 
and  the  position  taken  by  Great  Britain  in  that  behalf. 

Sir  CHARLES  RUSSELL. — Will  you  kindly  read  the  heading  of  the 
chapter"? 

Mr.  CARTER. — Yes : 

Consideration  of  allegations  of  fact  put  forward  by  the  United  States  in  connec- 
tion with  point  5  of  Article  6. 


nee- 
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And  point  Five  of  article  6  I  will  now  read : 

Has  the  United  States  any  right,  and  if  so  what  right,  of  protection  or  property 
in  the  fur-seals  frequenting  the  islands  of  the  United  States  in  Behring  Sea,  when 
such  seals  are  found  outside  the  ordinary  three-mile  limit? 

That  is  the  Article  which  presents  the  question  of  property,  and  the 
title  to  this  chapter  which  my  learned  friend  desires  me  to  read  is, 
"Consideration  of  allegations  of  fact  put  forward  by  the  United  States 
in  connection  with  point  5  of  article  6."  There  is  a  devotion  of  100 
pages  to  the  consideration  of  testimony  in  relation  to  the  nature  and 
habits  of  seals  and  the  characteristics  of  seal  life  as  bearing  upon  the 
question  of  property — all  connected  together  in  an  argumentative  chain 
of  reasoning,  designed  to  show  that  upon  those  facts  the  United  States 
has  no  property  in  them.  I  mean  to  submit  upon  this,  may  it  please 
the  learned  Arbitrators,  that  the  assertion  of  the  learned  counsel  upon 
the  other  side  that  the  questions  relating  to  seal  life  are  not  applicable 
to  any  of  the  first  five  questions  stated,  and  therefore  should  not  go 
into  the  Case,  are  contradicted  by  their  own  action. 

Mr.  Justice  HARLAN. — Mr.  Carter,  I  find  on  looking  at  the  proof  of 
the  debate  when  Sir  Charles  Russell  was  upon  his  feet,  assuming  this 
to  be  correct,  I  put  to  him  the  question — he  was  discussing  the  origin 
or  basis  of  the  right  of  property: 

Whether  it  depends  on  municipal  or  international  law,  how  far  does  the  question 
of  the  right  of  property  depend  upon  the  facts  of  seal  life? 

The  answer  was : 

I  have  said  that  in  ray  judgment,  so  far  as  the  facts  of  seal  life  are  material  for 
the  question  of  law  as  to  property  in  seals,  they  are  not  in  dispute. 

Then  I  put  the  questions  in  a  different  form : 

When  we  come  to  determine  the  question  if  the  United  States  has  any  right  or 
property  in  these  seals  or  in  the  herd,  do  we  consider,  and  ought  we  to  take  into 
consideration,  the  facts  in  seal  life? 

The  answer  reported  is : 

Certainly.     So  far  as  they  are  material,  certainly. 

Sir  CHARLES  RUSSELL. — So  far  as  they  are  material,  certainly. 

Mr.  CARTER. — Yes,  Sir;  and  yet  the  contention  on  the  part  of  the 
learned  counsel  has  been,  and  the  contention  throughout  this  diplo- 
matic correspondence  has  been — and  it  is  upon  that  contention  that 
they  defend  their  withholding  of  evidence  in  relation  to  seal  life — that 
it  does  not  bear  upon  the  question  of  property  and  does  bear  upon  the 
question  of  regulations. 

The  PRESIDENT. — Is  there  no  evidence  adduced  by  Great  Britain  in 
support  of  these  100  pages  of  the  Counter  Case  which  you  have  just 
alluded  to. 

Mr.  CARTER. — None  in  their  case. 

The  PRESIDENT. — But  in  the  Counter  Case. 

Mr.  CARTER. — Oh,  volumes  of  it,  and  for  the  first  time;  and  that  is 
what  we  complain  of.  If  evidence  upon  the  question  of  seal  life  bore 
upon  the  question  of  property,  that  was  one  of  the  five  questions  upon 
which  the  arbitrators  were  called  upon  to  make  explicit  answers;  and 
everything  bearing  upon  those  questions  is  by  the  concession  of  all 
parties  to  be  incorporated  into  the  original  Case,  and  yet  not  one  word 
in  respect  to  seal  life  was  put  by  them  in  their  original  Case. 

That,  the  learned  President  will  remember,  was  the  subject  of  our 
complaint;  and  the  answer  to  our  complaint  was,  "That  evidence  is  not 
relevant  here;  it  bears  only  upon  the  question  of  regulations,  and  the 
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time  for  its  submission  docs  not  arise  until  the  Arbitrators  have  made 
their  derision  upon  the  lirst  live  questions;"  and  therefore  t lie  Arbi- 
trators must  make  their  derision  -without  the  benefit  of  such  evidence. 
They  protested  that  it  ought  not  to  he  put  into  the  original  Case;  that 
the  action  of  the  United  States  (Government  in  incorporating  such  evi- 
dence in  their  original  Case  was  irregular,  improper,  and  not  allowed 
by  the  Treaty.  They  reserve  the  right  to  move  this  Tribunal  to  strike 
it  out.  They  have  committed  themselves  squarely  to  it;  and  yet  what 
1  have  the  honor  now  to  say  is,  that  by  their  conduct  they  have  refuted 
their  own  interpretation,  and  in  addition  to  that,  bearing  in  mind  what 
was  communicated  to  me  by  Mr.  Arbitrator  Ilarlan,  it  is  expressly  said 
by  them  that  the  facts  of  seal  life  are  relevant  to  the  question. 

I  may  also  say  that  in  their  Counter  Case,  dealing  with  the  facts  of 
seal  life,  and  arguing  the  question  of  property,  they  use  over  and  over 
again  the  report  of  their  Commissioners,  which  they  refused  at  first  to 
incorporate  into  their  original  Case,  but  which  they  afterwards,  as  the 
Arbitrators  will  remember,  furnished  to  us  at  our  request  upon  the  under- 
standing that  it  should  be  treated  as  a  part  of  it. 

The  PRESIDENT. — Had  not  the  British  Government  agreed  to  incor- 
porate at  your  demand  the  report  of  their  Commissioners  into  the  orig- 
inal Case  before  the  Counter  Case  was  delivered1? 

Mr.  CARTER. — They  had.  They  delivered  their  original  Commission- 
ers' report,  and  agreed  that  it  should  be  treated  as  a  part  of  their  orig- 
inal Case.  We  accepted  it  on  that  understanding,  but  with  the  under- 
standing also  that  it  should  be  all  the  evidence  upon  which  they  would 
rely  as  to  the  questions  respecting  the  nature  and  habits  of  seals,  the 
question  of  property  and  the  question  of  Regulations. 

Sir  CHARLES  RUSSELL. — Oh  no! 

The  PRESIDENT. — Do  you  not  think  it  was  legal  for  them  to  use  the 
evidence  of  the  report  in  the  Counter  Case,  since  the  Counter  Case 
came  after  that  admission  of  the  report? 

Mr.  CARTER. — Perfectly  so. 

The  PRESIDENT. — I  mean  do  you  object  to  that?  That  is  what  I 
enquire  about. 

Mr.  CARTER. — Not  at  all.  I  am  not  disputing  the  propriety  of  that. 
It  was  entirely  proper.  I  only  meant  to  say  that  their  use  of  the  original 
report  in  their  Counter  Case  while  arguing  the  question  of  property 
shows  that  that  original  report  is  relevant  to  the  question  of  property. 
If  relevant  to  the  question  of  property,  it  ought  to  have  been  put  into 
their  original  Case. 

In  their  argument  they  follow  the  same  method.  On  page  27  they 
have  a  part  two,  and  that  is  entitled  "Argument  addressed  to  the  fifth 
question  for  decision  under  article  six  of  the  Treaty  of  Arbitration, 
namely:  "Has  the  United  States  any  right  of  protection  or  property  in 
the  fur-seals".  And  they  go  on  in  that  argument,  and  make  the  basis 
of  it,  their  understanding  of  the  nature  of  the  habits  of  the  seal.  That 
argument  goes  through  many  pages. 

This  is  all  I  have  to  say,  and  certainly  it  is  not  necessary  that  I  should 
say  anything  further,  in  order  to  show  that  the  contention  made  in  argu- 
ment, made  in  diplomatic  correspondence  on  the  part  of  the  British 
Government,  that  evidence  touching  the  nature  and  habits  of  fur-seals 
is  not  relevant  upon  the  question  of  property  is  not  only — begging  the 
pardon  of  my  learned  friends — preposterous  upon  its  face,  but  has  been 
refuted  by  their  own  action  in  a  great  variety  of  forms. 

Now,  why  did  they  put  evidence  in  relation  to  the  nature  and  habits 
of  seals  into  their  Counter  Case?  Why  did  they  put  it  there?  They 
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profess  to  say  that  it  does  not  apply  to  the  five  questions  stated,  that 
it  is  relevant  only  to  the  question  of  regulations ;  that  the  consideration 
of  the  question  of  regulations  is  not  yet  in  order,  that  it  will  not  be  in 
order  until  the  arbitrators  have  made  a  decision  adverse  to  the  United 
States — that  then,  and  then  for  the  first  time,  will  it  be  relevant;  and 
yet,  notwithstanding  that  view,  they  have  crammed  their  Counter  Case 
with  it  to  repletion.  Why  did  they  do  that?  What  is  their  own  excuse 
for  that  course  so  inconsistent  with  their  own  view?  They  said  they 
did  it  out  of  deference  to  the  views  of  the  United  States.  Out  of  defer- 
ence to  the  United  States!  That  is  to  say — for  such  is  the  distinct 
implication — the  United  States  desired  it.  That  is  the  implication  5  that 
is  the  inference — that  the  United  States  Government  desired  it. 

What?  The  United  States  Government  desire  that  the  British  Counsel 
should  put  into  their  Counter  Case  what  they  had  left  out  of  their 
original  Case,  and  what  ought  to  have  been  put  there?  Why,  no.  The 
position  of  the  United  States  was  that  anything  in  reference  to  the 
nature  and  habits  of  seals  which  you  have  to  submit  is  to  be  put  into 
the  original  Case.  If  you  do  not  put  it  into  the  Case  and  at  the  time 
when  that  is  submitted,  you  must  never  put  it  in.  That  is  the  position 
of  the  United  States,  was  at  the  first,  has  always  been,  and  is  now;  and 
yet  they  say  that  out  of  deference  to  the  views  of  the  United  States 
they  contradicted  their  own  theory  and  inserted  it  in  the  Counter  Case ! 

The  insertion  of  that  matter  in  the  Counter  Case  is  the  great  thing 
to  which  we  have  objected.  We  object  to  that,  and  have  objected  all 
along,  on  the  same  grounds  upon  which  we  object  to  the  reception  of 
the  present  supplementary  report  of  the  British  Commissioners. 

Now  then,  let  me  approach  the  point  now  before  this  Tribunal. 
What  is  it?  It  is  whether  a  certain  document  that  has  been  placed 
before  the  Tribunal  of  Arbitration  should  be  retained  or  should  be 
returned  to  those  who  sent  it.  That  is  the  question  before  you.  Is 
the  submission  of  that  paper  defensible  upon  any  possible  view?  On 
the  view  entertained  by  the  United  States  concerning  the  interpreta- 
tion of  the  Treaty,  of  course  it  is  not;  and  I  am  not  going  to  repeat 
my  argument  upon  that  point,  but  to  assume  that  I  have  sufficiently 
established  it.  On  our  interpretation  it  is  a  wholly  inadmissible  pro- 
ceeding to  submit  such  a  paper  as  that  in  the  manner  in  which  it  was 
submitted.  What  is  the  character  of  the  paper?  I  don't  know.  I 
have  never  seen  it,  and  I  have  no  information  about  it;  but  I  suppose 
I  may  say  that  it  is  to  be  presumed  to  have  a  bearing  upon  the  merits 
of  this  controversy.  If  it  has  not  any  bearing  upon  the  merits  of  this 
controversy,  why  of  course  it  should  not  be  received.  It  must  be  pre- 
sumed to  have  a  bearing  upon  the  merits  of  this  controversy.  The 
very  fact  that  it  is  submitted  shows  that. 

What  bearing  may  it  have?  It  may  contain  either  arguments  or 
evidence,  or,  as  they  euphemistically  style  it,  "trustworthy  informa- 
tion". If  it  contains  arguments  alone,  it  is  improperly  submitted. 
Learned  counsel  are  to  argue  the  case  of  the  British  Government,  not 
these  Commissioners.  If  it  contains  evidence  bearing  upon  this  con- 
troversy, then  as  I  think  I  have  succeeded  in  showing,  it  is  wholly 
inadmissible.  I  have  now  to  submit  to  the  learned  Arbitrators  that  it 
is  inadmissible  upon  their  view  of  the  Treaty — the  view  of  the  counsel 
of  Great  Britain. 

What  is  their  view  of  the  Treaty  as  to  the  time  when  they  are  per- 
mitted to  submit  evidence,  even  supposing  that  it  bears  upon  the  ques- 
tion of  regulations  only?  If  it  bears  upon  the  question  of  property, 
they  must  admit  that  it  is  admissible  and  only  admissible  as  a  part  or 
B  s,  PT  xi 9 
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the  original  Case;  but  assuming  for  the  purpose  of  argument,  that  it 
bears  upon  the  question  of  regulations  only,  when,  according  to  their 
theory,  is  it  admissible?  It  is  admissible,,  according  to  their  theory, 
in  a  certain  contingency,  and  in  a  certain  contingency  only;  and  what 
is  that?  The  decision  by  the  board  of  Arbitrators  adverse  to  the 
United  States  upon  the  question  of  exclusive  jurisdiction.  Has  that 
decision  been  made?  Certainly  not.  Therefore,  upon  their  theory  it 
is  not  competent  or  admissible  here.  Let  me  ask  whether  it  is  admissi- 
ble on  the  original  theory  of  the  IJritish  <io\  eminent  as  modified  by  the 
learned  Counsel,  who  has  so  ably  argued  this  question  on  their  behalf. 
How  has  he  modified  it?.  Why,  he  has  said:  "Any  decision;  1  don't 
mean  a  formal  decision,  I  mean  an  intimation."  Has  that  intimation 
been  given  ?  No  more  than  the  decision. 

There  is  another  aspect  in  which  evidence  might  possibly  be  admissi- 
ble, and  that  is,  if  the  Arbitrators  themselves  after  they  come  to  the 
question  of  regulations,  or  when  they  are  considering  the  questions  of 
regulations  suggest  that  further  inquiries  or  further  evidence  is  admis- 
sible, then  it  might  come.  Have  they  made  any  such  suggestion  ? 

Mr.  FOSTER. — The  provision  is:  "  They  may  require  a  written  or  a 
printed  statement,  or  argument,  or  oral  argument  by  Counsel." 

Mr.  CARTER. — I  will  read  it: 

"And  the  Arbitrators  may,  if  they  desire  further  elucidation  with 
regard  to  any  point,  require  a  written  or  printed  statement  or  argument 
by  Counsel  upon  it."  I  stand  corrected. 

Mr.  PIIELPS. — That  is  restricted  to  Counsel. 

Mr.  CARTER. — That  is  restricted  to  argument,  and  does  not  deal 
with  evidence.  Therefore  upon  no  possible  interpretation,  not  even 
their  own,  is  this  supplementary  Report  admissible,  and  I  submit  very 
respectfully  to  the  learned  Arbitrators  that  it  should  be  promptly 
rejected  and  returned.  That  is  the  only  just  disposition  which  can  be 
made  of  that  paper. 

I  have  concluded  my  argument  in  respect  to  that.  I  desire  to  make 
one  or  two  observations,  not  by  way  of  argument  upon  this  point, 
because  I  have  concluded  that,  and  I  am  not  going  to  attempt  to  take 
it  up  again.  My  learned  friend,  Sir  Charles  Russell,  stated  with  some 
emphasis  that  while  the  United  States  contended  that  evidence  in  rela- 
tion to  the  nature  and  habits  of  the  seals  relevant  to  the  question  of 
property  and  also  relevant  to  the  question  of  regulations,  should  be  pre- 
sented in  the  original  Cases  and  presented  only  there,  that  we  had  our- 
selves acted  in  contradiction  to  that  view  and  had  incorporated  evidence 
of  that  character  into  our  Counter  Case  contrary  to  our  own  views. 
He  referred  in  that  connection,  I  believe,  to  the  three  reports  of  Cap t. 
Hooper  and  Capt.  Coulson  which  deal  with  the  condition  of  seal  life  in 
1892;  and  to  the  reports  of  certain  Treasury  officers,  two  or  three  of 
them,  also  having  relation  to  matters  in  1892, 1  believe.  I  do  not  know 
that  he  referred  to  anything  else.  That  is  all  I  remember. 

Let  me  say  in  reference  to  the  pieces  of  evidence  thus  referred  to 
that  they  may  in  part  be  subject  to  the  criticism  which  my  learned 
friend  puts  upon  them.  That  is,  that  they  so  far  relate  to  seal  life  as  to 
be  germane  to  the  main  questions,  and  therefore  properly  the  subjects 
of  insertion  in  the  original  Case. 

Sir  CHARLES  KUSSELL. — I  would  like  to  interpose  here,  Sir,  in  order 
to  avoid,  so  far  as  may  be  possible,  matters  that  are  really  not  in  con- 
troversy. I  was  making  no  complaint  of  the  insertion  of  that  evidence. 
I  was  pointing  to  the  fact  that  it  was  evidence  which  from  the  nature 
of  the  case  we  had  no  opportunity  of  in  any  way  meeting  or  replying  to. 
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I  was  pointing  out  that  that  was  a  necessary  incident,  almost  indeed  a 
necessary  incident,  to  the  proceedings  of  a  Tribunal  constituted  as 
this  is;  but  I  was  making  no  complaint  of  its  appearing  there,  in  any 
sense. 

The  PRESIDENT. — We  perfectly  understood  you. 

Mr.  CARTER. — No  complaint;  but  still  my "  learned  friend  insisted 
with  great  emphasis  that  the  course  thus  pursued  by  the  United  States 
was  not  justified  by  their  interpretation  of  the  Treaty. 

Sir  CHARLES  BUSSELL. — Oh !  no. 

Mr.  CARTER. — I  understood  him  to  say  that.  If  I  am  mistaken 
about  that,  then  I  will  pass  by  the  observation. 

Sir  CHARLES  KTJSSELL. — It  was  addressed  solely  to  the  argument 
of  my  learned  friend,  Mr.  Phelps,  who  was  complaining  of  the  injustice 
of  certain  evidence  being  put  forward  which  the  other  side  had  not  had 
an  opportunity  of  answering.  My  reply  was  that  that  was  a  necessary 
incident  of  this  case,  that  they  had  included  in  their  Counter  Case  (and 
I  was  not  complaining  of  it  or  making  objection  to  it,)  matter  which  we 
had  no  opportunity  to  answer. 

Mr.  CARTER. — Well,  I  must  have  a  word  to  say  in  regard  to  the 
observation  just  made,  that  the  presentation  of  evidence  without  giving 
the  other  party  an  opportunity  to  reply  to  it  is  a  necessary  incident  of 
this  controversy.  I  have  a  word  to  say  upon  that  point,  if  any  argu- 
ment is  made  upon  that.  To  a  certain  extent,  and  to  a  very  small  and 
insignificant  extent,  it  is  a  necessary  incident  of  this  controversy;  but 
in  regard  to  the  main  and  principal  features  of  this  controversy,  it  is 
not,  I  may  be  permitted  to  say. 

In  reference  to  all  the  main  questions  in  dispute  here,  if  the  parties 
had  fully,  fairly,  faithfully  presented  the  allegations  upon  which  they 
relied,  as  the  Treaty  designed  that  they  should,  in  their  original  Cases, 
there  would  have  been  full  complete  and  substantial  opportunity  by 
each  party  to  reply.  Of  course,  there  is  no  opportunity  here  to  reply 
to  replying  evidence.  The  course  of  pleading  must  stop  somewhere,  and 
according  to  the  provisions  of  this  Treaty  it  stops  with  the  Counter 
Case.  There  is  no  opportunity  to  reply  to  that,  but  the  provision  of  the 
Treaty  supposed  that  there  would  be  no  new  matter  inserted  in  the 
Counter  Cases;  if  the  provisions  of  the  Treaty  were  faithfully  followed, 
there  would  be  no  new  matter  inserted  in  the  Counter  Cases,  and  no 
occasion,  therefore,  to  reply. 

I  do  not  mean  that  it  is  not  a  necessary  incident  of  that  course  of  pro- 
cedure that  there  might  be  put  into  the  Counter  Case,  of  one  of  the  par- 
ties or  of  the  other,  some  matter  as  to  which  the  other  side  might  very 
properly  desire  to  add  further  explanation.  That  is  indeed  a  necessary 
incident,  but  it  is  too  small  and  too  insignificant  for  notice  or  attention, 
in  view  of  the  fact  that  the  great  purpose  of  reply,  the  great  purpose  of 
giving  each  of  the  parties  an  opportunity  to  answer  the  proofs  and  alle- 
gations of  the  other,  is  provided  for  by  the  Treaty,  and  that  the  want 
of  an  opportunity  to  further  reply  is  not  in  any  material  or  substantial 
sense  a  necessary  incident  of  the  manner  in  which  the  controversy  is 
provided  to  be  conducted  by  the  terms  of  the  Treaty  itself. 

I  wish  to  say  in  reference  to  these  further  reports  of  ours,  which  are 
not  complained  of:  we  inserted  them  in  the  Counter  Case?  Why!  We 
could  not  have  inserted  them  in  the  original  Case.  They  were  investi- 
gations in  respect  to  matters  which  arose  after  the  original  Case  was 
prepared,  or  while  it  was  being  prepared,  and  therefore  could  not  be 
inserted  in  it.  We  therefore  did  not  withhold  anything.  The  matter 
did  not  exist  until  after  the  preparation  of  the  original  Case,  and  there- 
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lore  could  not  have  been  introduced  into  it.  Next,  we  suppose  that 
much  of  the  matter  contained  is  germane  and  proper  to  be  insei  ted  in 
the  Counter  Case  by  way  of  reply  to  what  was  contained  in  the  Report 
of  the  Commissioners  of  Great  Britain,  which  was,  by  agreement,  made 
part  of  the  original  Case  of  Great  Britain,  and  therefore  perfectly  regu- 
lar in  that  point  of  view.  So  far  as  there  may  be  anything  beyond 
that,  if  there  is  any  objection  to  it,  if  it  is  supposed  by  the  other  side 
that  this  is  matter  which  ouirht  to  have  been  inserted  in  the  original 
Case,  and  which,  had  it  been  inserted  in  the  original  Case  they  should 
have  had  an  opportunity  to  reply  to — we  do  not  ask  to  have  it  retained; 
and  upon  their  objection,  if  they  can  point  to  any  matter  distinctly  of 
that  description  we  are  willing  to  have  it  stricken  out,  provided,  of 
course,  the  same  rule  is  applied  to  them  in  respect  to  any  new  matter 
submitted  by  them  in  their  Counter  Case. 

Mr.  FOSTER. — The  matters  relate  to  the  conditions  of  seal  life  in  1892. 

Mr.  CARTER. — Of  course,  that  is  what  I  have  said,  that  it  had  refer 
ence  to  facts  occurring  while  the  Case  was  under  preparation,  that  is 
seal  life  in  1892. 

The  PRESIDENT. — You  practically  make  no  motion  for  retiring 
of  the  evidence  brought  forward  in  the  British  Counter  Case. 

Mr.  CARTER. — We  do  not  make  any  such  motion.  Yesterday  I 
endeavored  to  explain  to  the  learned  arbitrators  the  grounds  upon  which 
we  thought  it  inexpedient  to  do  so.  We  could  make  that  motion,  and  as 
we  conceive,  it  should  be  granted  and  would  be  granted.  But  where 
should  we  be  left?  Why,  the  practical  failure  of  the  arbitration  almost 
might  be  involved,  or  we  be  called  upon  to  go  into  a  contest  here  with 
our  adversaries  crippled.  That  is  not  the  kind  of  controversy  in  w^hich 
lawyers  like  to  engage,  even  where  the  crippling  comes  in  consequence 
of  their  own  fault  and  not  in  consequence  of  any  fault  of  ours.  It  is  not 
a  victory  won  over  an  adversary  who  is  in  that  condition  that  we  desire. 
It  is  a  settlement  of  this  controversy  upon  just  grounds.  It  is  a  settle- 
ment of  the  controversy  when  the  Tribunal  has  before  it  all  the  facts 
proper  to  be  looked  into  for  the  purposes  of  a  settlement.  That  is  what 
we  desire;  what  we  regret  is,  that  those  facts  were  not  placed  before 
the  Tribunal  at  the  time  and  in  the  manner  in  which  it  was  contem- 
plated by  the  provisions  of  the  Treaty  they  should  have  been  placed. 
That  is  our  grievance — as  my  learned  friend  has  observed  that  we  see 
to  be  in  search  of  a  grievance.  I  confess  it  is  a  grievance.  Must 
party  when  he  it  stricken  with  a  pretty  severe  blow  rest  quiet  under  it 
and  say  nothing  about  it,  or  else  be  stigmatized  as  searching  for  a 
grievance?  We  maybe  subject  to  that  observation,  that  criticism;  but 
it  is  in  our  judgment  a  circumstance  far  too  important  to  be  omitted 
from  deliberate  consideration  in  the  course  of  the  discussions  in  this 
case. 

There  is  one  other  matter  which  has  been  referred  to  and  assump- 
tions made  in  reference  to  it  several  times  during  the  course  of  the 
argument,  and  which,  although  it  is  not  in  any  sense  material  to  the 
present  discussion,  I  ought  perhaps  to  say  a  single  word  in  regard  to. 

Calling  the  attention  of  the  arbitrators  again  to  the  provisions  of 
article  6,  it  appears  that  there  are  four  questions  which  purport  upon 
their  face  to  relate  in  some  manner  to  an  asserted  power  or  jurisdiction 
of  the  United  States  in  Behring  Sea.  There  are  four  of  them  of  that 
character.  The  fifth  is : 

Has  the  United  States  any  right,  and  if  so  what  right,  of  protection  or  property 
in  the  fur-seals  frequenting  the  islands  of  the  United  States  in  Behring  sea  whe» 
such  seals  are  found  outside  the  ordinary  three  mile  limit. 
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That  fifth  question  does  not  purport  on  its  face  to  relate  to  or  involve 
any  matter  of  exclusive  jurisdiction.  It  differs  from  the  other  question 
in  that  regard.  It  embraces  certainly  the  property  question.  Whether 
it  embraces  anything  else,  or  not,  is  perhaps  not  entirely  clear. 

Now  let  me  call  your  attention  to  Article  VII: 

If  the  determination  of  the  foregoing  questions  as  to  the  exclusive  jurisdiction  of 
the  United  States  shall  leave  the  subject  in  such  position  that  the  concurrence  of 
Great  Britain  is  necessary. 

11  The  foregoing  questions  as  to  the  exclusive  jurisdiction." 

Now,  how  is  that  to  be  interpreted?  Is  it  confined  to  those  four  first 
questions  which  purport  on  their  face  to  relate  to  exclusive  jurisdiction, 
or  does  it  include  the  whole  ?  That  is  the  question,  does  it  include  the 
whole? 

A  plausible  argument  could  be  made  in  support  of  either  of  those 
positions.  It  might  be  said  that  the  foregoing  questions  as  to  the  exclu- 
sive jurisdiction  of  the  United  States  relate  to  the  first  four  and  do  not 
include  the  fifth  question,  that  not  being  a  question  relating  to  the  exclu- 
sive jurisdiction  of  the  United  States;  and  I  think  upon  the  other  hand 
it  may  be  claimed  with  equal,  perhaps  greater  plausibility,  that  Article 
VII  contemplates  all  five  of  those  questions  as  relating,  in  a  greater  or 
less  degree,  to  the  exclusive  jurisdiction  of  the  United  States. 

You  will  observe  that  it  says :  "If  the  determination  of  the  foregoing 
questions  as  to  the  exclusive  jurisdiction  of  the  United  States.'7  That 
implies,  at  least,  that  they  all  relate  to  the  exclusive  jurisdiction  of  the 
United  States. 

The  PRESIDENT. — You  do  not  mean  to  say  "jurisdiction"  is  the 
same  as  "rights  of  sovereignty"? 

Mr.  CARTER. — Well,  now,  what  "jurisdiction"  means,  who  knows? 
We  shall  have  something  to  say  about  that  by  and  by.  That  is  a  word 
of  very  ambiguous  import;  I  shall  talk  more  about  this  question  when 
we  get  to  the  merits  of  the  case.  I  do  not  wish  to  anticipate  the  discus- 
sion at  all  here,  but  only  to  throw  out  a  suggestion  that  either  of  those 
two  views  may  be  taken;  and  what  favors  the  second  view,  in  my 
judgment,  is  this  consideration:  If  it  were  held  that  the  United  States 
had  a  perfect  property  in  the  fur-seal,  even  while  it  was  at  sea,  the 
question  may  be  made,  indeed  it  has  been  made  by  Great  Britain, 
whether  the  United  States  has  the  right  to  enforce  the  protection  of  that 
property  on  the  high  seas  by  the  assertion  of  acts  of  power;  in  other 
words,  whether  it  has  the  right  to  seize  and  carry  in  for  condemnation 
a  vessel  that  is  engaged  in  an  invasion  of  that  right?  The  position  is 
taken  by  Great  Britain  in  this  controversy  that,  even  if  the  right  of 
property  were  fully  established,  the  power  thus  to  act  in  the  way  of 
seizing  a  vessel  does  not  exist;  that  is  to  say,  that  even  if  the  right  of 
property  exists  you  have  no  jurisdiction  to  do  that  particular  thing,  the 
seizure  of  a  vessel  on  the  high  seas  by  way  of  protecting  that  property. 

Therefore  this  question:  "Has  the  United  States  any  right,  and  if  so 
what  right,  of  protection  or  property  in  the  fur-seals  frequenting  the 
islands  of  the  United  States  in  Behring  sea  when  such  seals  are  found 
outside  the  ordinary  three-mile  limit,77  may  properly  be  regarded  as  a 
question  of  jurisdiction,  in  the  vague  sense  in  which  "jurisdiction"  is 
used  throughout  this  Treaty. 

Both  those  interpretations  may  be,  with  a  good  deal  of  reason,  enter- 
tained. I  have  now  to  suggest,  however,  that  it  makes  not  the  slightest 
difference  which  view  is  taken  upon  that  point,  for  the  same  result  will 
be  arrived  at  in  either  case.  Suppose  we  take  the  first  view,  that  it  is 
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confined  to  the  four  first  questions  and  does  not  include  the  question 
property. 

"If  the  determination  of  the  foregoing  questions  as  to  the  exclusive 
jurisdiction  of  the  United  States  shall  leave  the  subject  in  such  position 
that  the  concurrence  of  Great  Britain  is  necessary  to  the  establishment 
of  Regulations  for  the  proper  protection  and  preservation  of  the  fur-vejil 
in  or  habitually  resorting  to  the  Behring  sea, the  Arbitrators  shall  then 
determine  what  concurrent  lle^nlations  outside  thejurisdictioual  limits 
of  the  respective  governments  are  necessary",  etc.  If  \ve  limit  that  to 
the  four  first  questions  what  would  be  the  grounds  of  proceeding  ? 

The  PRESIDENT. — Do  you  not  think  that  we  might  reserve  these  very 
interesting  observations  for  our  next  sitting? 

Mr.  CARTER. — After  the  recess? 

The  PRESIDENT. — Yes,  after  the  recess.  It  would  aiford  you  occasion 
for  a  rest,  and  I  dare  say  you  require  a  little  rest  yourself. 

(The  Tribunal  thereupon  took  a  recess  for  a  short  time.) 

Mr.  CARTER. — I  was  speaking,  when  the  Tribunal  took  its  recess,  upon 
a  matter  about  which  there  has  been  some  debate,  but  which  is  not  vital 
to  the  present  motion  at  all,  respecting  the  interpretation  which  is  to  be 
placed  upon  the  words  in  the  seventh  Article  of  the  Treaty,  namely: 
"The  foregoing  questions  as  to  the  exclusive  jurisdiction  of  the  United 
States."  I  had  said  that  that  was  susceptible  of  two  interpretations, 
one  of  which  would  limit  these  foregoing  questions  to  the  first  four 
stated  in  Article  VI  and  did  not  include  the  property  question,  and  the 
other  interpretation  would  include  all  of  them,  the  property  question  as 
well.  I  also  observed  that  it  did  not  seem  to  me  that  anything  of  prac- 
tical importance  depended  upon  which  of  those  views  should  be  taken 
to  be  the  true  one,  for  the  result  as  it  seemed  to  me,  would  in  either 
case  be  the  same.  It  is  that  which  I  wish  very  briefly  to  show  to  the 
Tribunal — that  the  result  would  be  the  same  in  either  case.  After  the 
arguments  have  been  finally  concluded,  it  will  be  the  duty  of  the  Arbi- 
trators to  proceed  according  to  the  first  provision  of  Article  VI:  "In 
deciding  the  matters  submitted  to  the  Arbitrators,  it  is  agreed  that  the 
following  five  points  shall  be  submitted  to  them  in  order  that  their 
award  shall  embrace  a  distinct  decision  upon  each  of  said  five  points." 
Therefore,  their  first  t'ask  will  be  to  make  their  decision  on  those  five 
points.  Let  us  assume  it  to  have  been  made,  and  that  the  decision  in 
respect  to  the  5th  point  is  that  the  United  States  has  the  full  property 
interest  in  the  far  seals  which  it  asserts.  Let  me  suppose,  for  the  pur- 
pose of  argument,  that  that  state  of  things  is  found  to  exist  when  the 
Arbitrators  have  complied  with  their  duty,  and  decided  the  first  five 
questions.  It  will  then  become  necessary  for  them  to  consider  whether 
the  subject  is  left  "in  such  position  that  the  concurrence  of  Great  Britain 
is  necessary  to  the  establishment  of  Eegulatious  for  the  proper  protec- 
tion and  preservation  of  the  fur-seal  in,  or  habitually  resorting  to  the 
Behring  Sea."  Suppose  they  put  upon  that  clause  the  narrower  inter- 
pretation, namely  that  it  includes  only  the  first  four  questions,  and  ask 
whether  the  subject  is  then  left  "in  such  position  that  the  concurrence 
of  Great  Britain  is  necessary".  Let  me  assume  that  the  decision  is 
adverse  to  the  United  States  on  the  four  points,  and  on  the  fifth  point 
is  fully  and  completely  in  favor  of  the  United  States.  Then  the  ques- 
tion with  the  Arbitrators  is:  Does  the  decision  of  the  Tribunal  on  the 
first  four  questions  leave  the  subject  "in  such  position  that  the  concur- 
rence of  Great  Britain  is  necessary  to  the  establishment  of  Eegulations 
for  the  preservation  of  the  fur-seal ".  Well,  of  course,  the  first  four 
questions  having  been  decided  adversely  to  the  United  States,  so  far, 
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at  least,  the  subject  is  left  in  a  position  which  requires  the  concurrence 
of  Great  Britain ;  but  the  decision  of  the  Tribunal  in  reference  to  the 
5th  question  is  in  favor  of  the  United  States,  awarding  to  it  a  full  prop- 
erty interest.  Does  that  alter  the  case?  What  is  the  effect  of  that 
decision  upon  the  subject?  Is  the  subject  then  left  in  such  a  position 
that  the  concurrence  of  Great  Britain  is  necessary?  That  wilf depend 
on  the  opinion  of  the  Arbitrators  as  to  the  right  which  the  United 
States  has  to  protect  an  admitted  property  interest  outside  of  the  three- 
mile  limit.  If  they  should  be  of  the  opinion  that  it  follows  from  the 
determination  of  the  property  interest  in  the  United  States,  such  as  it 
claims,  that  it  does  have  the  full  right  of  protection,  it  may  then  think 
that  no  assistance  is  necessary  for  the  preservation  of  fur-seals,  by- 
regulations,  and  that  the  concurrence  of  Great  Britain  is  not  necessary, 
but  that  the  United  States,  having  the  power  to  prevent  pelagic  seal- 
ing, is  fully  armed  with  the  right  to  take  whatever  measures  are  neces- 
sary for  the  protection  of  fur-seals. 

Suppose,  however,  they  happen  to  be  of  the  view,  which  has  been 
taken  by  Great  Britain  in  the  course  of  this  controversy  at  some  times — 
whether  it  will  be  still  persisted  in  argument,  I  cannot  say — namely, 
though  the  United  States  may  have  a  property  interest  in  the  fur-seals, 
it  cannot  seize  a  vessel  outside  the  ordinary  three-mile  limit  that  is 
engaged  in  pelagic  sealing  then  it  would  be  necessary  to  have  the  con- 
currence of  Great  Britain  to  make  effectual  regulations  for  the  pres- 
ervation of  the  far- seal. 

Let  me  suppose  the  contrary  view,  and  that  the  foregoing  question 
relating  to  the  exclusive  jurisdiction  of  the  United  States  included  all 
these  five  questions,  the  property  question,  as  well,  what  will  be  the 
course  of  procedure  then?  The  Arbitrators  will  make  a  decision  on  all 
these  five  questions.  Then  the  question  which  they  will  have  to  con- 
sider will  be,  does  the  decision  which  we  have  made  on  these  five  ques- 
tions leave  the  subject  in  "such  position  that  the  concurrence  of  Great 
Britain  is  necessary  for  the  establishment  of  regulations  to  preserve 
the  fur  seals?"  And  let  it  be  supposed,  again,  that  the  decision  is 
adverse  to  the  United  States  on  the  first  four  questions  and  in  favour 
of  the  United  States  on  the  fifth.  Well,  they  would  go  through  with 
precisely  the  same  considerations  which  I  described  them  as  being 
obliged  to  go  through  with  on  the  supposition  that  these  foregoing 
questions,  as  to  jurisdiction,  relate  only  to  the  first  four  questions  and 
do  not  include  the  property  question.  It  would  be  the  same  thing  in 
any  event,  and  if  we  suppose  that  the  decision  of  the  Arbitrators  should 
be  against  the  United  States  on  the  question  of  jurisdiction,  then  of 
course  it  would  be  their  view  that  the  concurrence  of  Great  Britain 
would  be  necessary  as  to  regulations  to  preserve  the  fur-seal.  It, 
therefore,  seems  to  me,  so  far  as  I  can  perceive,  that  no  practical 
importance  of  any  considerable  moment  rests  upon  the  question, 
whether  we  regard  the  term  "the  foregoing  questions  as  to  the  exclu- 
sive jurisdiction  of  the  United  States  "as  embracing  the  first  four  ques- 
tions mentioned  in  Article  I  or  embracing  the  entire  five. 

That  is  the  explanation  I  desire  to  make. — With  this  I  should  stop, 
and  I  had  said  to  the  Tribunal  that  I  should  not  again  touch  the  ques- 
tion relative  to  the  introduction  of  the  paper  which  was  the  subject  of 
our  motion,  but  I  reckoned  a  little  without  my  host.  There  is  a  single 
position  taken  by  my  learned  friend,  Sir  Charles  Eussell,  to  which  I 
have  not  replied,  and  to  which  if  I  should  fail  to  reply  it  would  be  per- 
haps taken  as  a  concession,  and  I  do  not  desire  that  I  should  be  consid- 
ered as  making  any  concession  on  that  point.  I  shall  say  but  a  word 
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about  it.  That  position  is,  that  the  submission  of  the  evidence  to  the 
Arbitrators  on  the  question  of  regulations  at  least  is  admissible  at  any 
time  down  to  the  final  decision.  It  is  indeed  necessary  for  him  to  take 
t  hat  position.  For  as  I  ha  ve  already  shown,  there  is  no  other  ground 
upon  which  this  paper  is  admissible,  and  it  being  necessary  for  him  to 
take  that  position  he  finally  does  take  it,  and  says  he  does  not  with- 
draw. I  must  say  one  word  therefore  in  reference  to  it.  If  that  is 
true,  the  paper  was  admissible  on  the  day  when  it  was  delivered.  It 
has  been  admissible  everyday  since  then, and  will  be  admissible  down 
to  the  last  day  on  which  we  shall  be  engaged  on  the  argument  of  this 
question.  If  it  was  admissible  the  day  before  it  was  actually  delivered, 
it  was  admissible  every  day  before  that  up  to  the  time  when  the  Coun- 
ter Case  was  delivered  and  might  haA^e  been  incorporated  into  the 
Counter  Case  as  an  appropriate  part  of  that  document.  In  other  WOK  1  s. 
the  position  of  the  learned  Counsel  is,  that  this  Supplementary  Report 
of  the  British  Commissioners,  and  any  evidence  like  it  directed  to  the 
same  point,  is  admissible  at  all  times  at  the  pleasure  of  Her  Majesty's 
Government  with  this  single  exception,  that  it  is  not  admissible  as 
part  of  the  original  Case  and  could  not  have  been  put  in  there.  That 
ground  they  still  assert.  In.  other  words,  his  position  is,  that  the 
British  Government  is  able  to  lay  before  the  Arbitrators  on  the  ques- 
tion of  regulations  such  evidence  as  they  please  at  anytime  and  in  any 
manner,  provided  that  they  do  not  offer  it  at  a  time  and  in  a  manner 
when  the  United  States  can  reply  to  it.  That  is  all  the  observation 
that  I  have  to  make  to  this  position. 

With  these  observations,  and  greatly  regretting  the  inordinate 
length,  for  which  I  may  be  perhaps  in  some  way  responsible,  to  which 
this  argument  has  been  protracted,  and  with  many  thanks  to  the  Arbi- 
trators for  the  consideration  they  have  extended  to  me,  I  take  my  leave 
of  this  motion. 

Sir  CHARLES  RUSSELL. — With  your  permission,  Sir,  I  would  claim 
leave  from  the  Tribunal,  not  to  go  over  any  point  in  my  original  argu- 
ment or  anything  that  has  been  advanced  in  reply  to  it,  but  to  refer  to 
certain  matters  that  have  been  introduced  by  my  learned  friend,  Mr. 
Carter,  and  not  previously  advanced  in  argument,  which  I  have  not  had 
the  opportunity  of  dealing  with.  I  mean  the  matter  relating  to  the 
diplomatic  correspondence  which  took  place  in  1890  and  the  argument 
sought  to  be  based  on  that  correspondence.  I  claim  respectfully  the 
concession  from  the  Tribunal,  the  opportunity  in  a  very  few  words  of 
showing  that  my  learned  friend  has  entirely  misconceived  the  purport 
of  that  correspondence. 

Mr.  CARTER. — I  must  object  to  this. 

Sir  CHARLES  RUSSELL. — Well,  Sir,  perhaps  I  ought  to  have  said 
this  in  addition,  that  if  the  Tribunal  decide  that  that  diplomatic  cor- 
respondence is  relevant  to  the  construction  of  the  Treaty  which  is  the 
question  before  the  Court,  then  I  claim  the  right  to  answer  that  branch 
of  the  discussion  or  argument;  but,  of  course,  if,  as  I  shall  contend,  it 
is  not  relevant,  and  if  the  Tribunal  should  have  that  view,  I  do  not 
seek  the  opportunity  of  replying.  Should  it,  however,  enter  into  the 
minds  of  any  of  the  Tribunal  that  it  is  relevant  to  the  construction  of 
the  Treaty,  then  I  claim  to  point  out  the  fallacy  and  the  mistake  under 
which  my  learned  friend  labours. 

The  PRESIDENT. — The  diplomatic  correspondence  has  been  commu- 
nicated to  us  as  part  of  the  information  that  it  is  necessary  for  us  to 
take  into  consideration,  and,  consequently,  we  cannot  help  considering 
it  as  relevant,  in  a  certain  measure,  to  the  Treaty  under  which  our 
powers  are  defined. 
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Mr.  Justice  HARLAN. — That  may  or  may  not  turn  out  to  be  the  case. 
We  may  look  into  it,  and  may  come  to  the  conclusion  that  it  does  or 
does  not  interpret  the  Treaty.  Whether  that  is  our  conclusion,  we 
cannot  know  until  we  confer  among  ourselves. 

Sir  CHARLES  RUSSELL. — Then,  if  that  be  so,  I  should  claim  to  make 
an  observation  limited  to  that  part  of  the  discussion. 

The  PRESIDENT. — I  think  the  observation  of  my  learned  colleague 
goes  to  giving  you  leave  to  reply  on  the  special  points  you  hinted  at; 
but  we  must  preserve  also  the  right  of  the  opposite  party  to  reply  to 
your  observations  within  the  same  limits,  of  course, — I  mean,  within 
the  same  limits  of  time  and  of  substance. 

Sir  CHARLES  RUSSELL. — I  will  confine  myself  to  five  minutes,  if  my 
learned  friend,  Mr.  Phelps,  will  come  under  the  same  obligation. 

The  PRESIDENT. — I  do  not  imagine  for  a  moment  that  you  intend 
arguing  the  case  over  again;  in  fact,  you  specially  said  that  you  did 
not  want  to  do  so  and  that  your  observations  will  be  necessarily  lim- 
ited in  their  nature  and,  consequently,  necessarily  limited  in  their  time 
which  you  will  require  to  explain  them.  And,  therefore,  I  would  ask 
the  adverse  party  to  keep  within  the  same  limits, — within  analogous 
limits  of  substance  and  analogous  limits  of  time  if  possible. 

Mr.  PHELPS. — I  was  about  to  observe,  Mr.  President,  unless  the 
point  is  decided,  that  the  whole  matter  of  the  diplomatic  correspond- 
ence of  1890  as  affecting  this  Treaty,  was  gone  into  in  the  opening. 
The  report  of  the  opening  argument  which  lies  before  you  shows  that 
it  was  fully  gone  into.  The  correspondence  was  not  perhaps  read  so 
fully  as  it  might  have  been,  and  I  apologise  for  not  having  read  it;  but 
I  stated  the  substance  of  it,  and  the  point  was  made  very  fully,  whether, 
clearly  or  not,  that  the  meaning  of  the  word  u contingency"  as  it 
occurs  in  this  Treaty  was  to  be  found  by  referring  to  the  previous 
negotiations. 

Sir  CHARLES  RUSSELL. — With  great  deference,  this  is  argument. 

Mr.  PHELPS. — No,  I  only  want  to  state  this,  that  the  point  was  gone 
into  fully  in  the  opening,  and  Mr.  Carter,  of  course,  went  over  the  same 
ground  in  reply  to  the  views  of  the  other  side.  I  suppose  we  are  enti- 
tled to  the  opening  and  the  close;  I  do  not  wish  to  be  captious  cer- 
tainly, but  I  was  about  to  submit  that  the*  argument  ought  to  be 
regarded  as  completed.  If  the  Tribunal  thinks  otherwise,  then  I  shall 
claim  the  right  to  reply  to  Sir  Charles. 

The  PRESIDENT. — Yes.  I  do  not  think  that  we  can  preclude  the 
English  Counsel  from  making  fresh  observations,  if  they  think  tit,  on 
what  they  consider  is  a  new  matter.  Sir  Charles,  I  think  that  was  the 
purport  of  your  demand? 

Sir  CHARLES  RUSSELL. — Entirely,  Sir.  I  do  not  propose  to  refer  to 
anything  except  what  is  strictly  and  properly  to  be  described  as  new 
matter.  I  will  observe  the  limits  of  time,  and  will  undertake  to  con- 
clude iii  five  minutes,  if  not  less. 

The  PRESIDENT. — We  have  never  found,  as  yet,  that  you  speak  too 
long;  and  I  hope  you  will  not  have  any  impression  of  that  sort. 

Senator  MORGAN.—  Is  it  understood  that  Mr.  Phelps  is  to  be  limited 
to  five  minutes  "1 

Lord  HANNEN. — Ko;  it  is  only  a  promise,  of  course. 

The  PRESIDENT. — We  should  be  the  first  victims  of  anything  of  that 
sort;  not  only  from  being  deprived  of  the  pleasure  that  we  have  from 
hearing  Counsel,  but  also  of  their  efforts  which  enlighten  our  minds  in 
this  matter. 
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Sir  CHARLES  EUSSELL. — My  friend  shall  find  no  excuse  for  a  pro- 
tracted reply  to  me,  for  I  will  only  make  one  observation.  You  are 
asked  to  construe  the  Treaty,  under  which  you  sit,  of  the  29th  February, 
1892,  and  you  are  asked  to  construe  the  terms  <»r  that  Treaty  of  l-SDU 
by  reference  to  diplomatic  correspondence  in  1890,  and  the  suggestion 
based  on  the  diplomatic  correspondence  of  1890  is  that  there  was  then 
a  contemplation  of  a  submission  of  questions  to  Commissioners,  and  a 
contemplation  that  if  the  Report  of  those  Commissioners  was  made  in 
a  certain  direction  there  would  be  an  acceptance  of  the  Report  of  those 
Commissioners,  and  no  need  for  Arbitration  at  all.  My  answer  to  that 
is  two-fold:  first,  that  the  negotiations  referred  to  in  the  communication 
of  Sir  Julian  Pauncefote  had  relation  solely  to  the  question  of  Regula- 
tions, and  had  no  relation  to  the  question  of  damage  claimed  by  Great 
Britain,  for  the  invasion  of  the  rights  of  its  national  ships;  next,  that 
that  attempted  Convention  was  one  as  to  which  it  was  supposed  i'ussia 
might  be  induced  to  become  a  party,  and  Russia  had  no  concern  with 
the  question  in  dispute  between  the  United  States  and  Great  Britain  at 
all,  in  relation  to  questions  of  right  and  of  damage  arising  out  of  the 
seizure  of  the  British  ships ;  and,  lastly  and  conclusively,  at  the  same 
time,  overlapping  the  same  dates,  there  is,  if  you  read  the  correspond- 
ence, evidence  that  the  parties  were  then  discussing  the  question  of 
Arbitration  which  should  deal  with  the  question  of  right,  and,  incidental 
to  the  question  of  right,  with  the  claims  of  the  British  Government  to 
compensation  in  damages.  Now  Sir,  I  have  been  only  a  minute  and  a 
half. 

Mr.  PHELPS. — It  does  not  appear  to  me,  Sir,  that  my  learned  friend 
quite  comprehends,  with  all  his  acuteness  of  comprehension,  the  use 
that  we  make  of  this  previous  correspondence.  It  has  nothing  what- 
ever to  do  with  the  question  of  damages  between  these  Governments. 
It  has  nothing  whatever  to  do  with  the  concurrence  of  Russia.  We 
resort  to  it  only  to  explain  an  ambiguity  in  one  of  the  terms  of  this 
Treaty,  that  is  to  say,  to  find  out  what  this  word  "  Contingency  "  refers 
to.  Does  it  refer  to  the  contingency  that  this  Tribunal  shall  decide 
the  first  five  questions  in  favor  of  Great  Britain,  or  does  it  refer  to  the 
Contingency  that  formerly  existed  whether  the  Tribunal  would  ever 
sit  at  all! 

Now  it  is  urged  in  support  of  the  admissibility  of  this  evidence  that 
the  Treaty  provides  that  the  evidence  is  only  to  be  submitted  in  the 
contingency  of  your  decision  in  favour  of  Great  Britain  upon  the  other 
points.  We  say  that  when  you  go  back  to  the  former  negotiations  and 
correspondence  you  will  see  how  that  term  "  Contingency"  got  into  this 
Treaty,  and  therefore  that  it  has  no  such  meaning — that  it  was  imported 
into  the  Treaty  from  language  employed  when  there  was  a  contingency, 
as  originally  contemplated,  whether  there  should  be  any  Arbitration  at 
all.  If  when  the  Treaty  was  first  proposed  these  Commissioners  had 
agreed  upon  a  satisfactory  code  of  Regulations  which  the  Governments 
could  have  adopted,  then  there  never  would  have  been  any  Arbitration 
but  it  was  contemplated  that  if  they  did  not  agree,  or  if  agreeing  the 
two  Governments  should  not  agree  to  adopt  their  conclusion,  then  there 
should  be  an  Arbitration.  There  was  a  then  existing  Contingency,  and 
that  is  the  Contingency  that  has  found  its  way  into  this  Treaty,  and  has 
caused  the  word  to  be  used  in  this  connection.  One  construction,  if 
adopted,  would  make  the  Treaty  provide  for  the  submission  of  evidence 
on  all  points  in  the  Cases  and  Counter  Cases,  so  that  it  could  be  answered 
on  the  other  side.  The  construction  for  which  my  learned  friend  con- 
tends, results  in  the  contrary,  that  is  to  say  that  evidence  may  be 
admitted  that  we  cannot  reply  to,  and  that  is  the  subject  of  this  debate. 
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The  PRESIDENT — Mr.  Phelps,  is  it  within  your  knowledge  (as  Sir 
Charles  Russell  has  just  alluded  to  it)  that  it  was  in  the  view  of  both 
Governments  to  have  at  any  rate  an  Arbitration  upon  the  legal  points 
if  not  upon  the  Regulations? 

Mr.  PHELPS. — I  think  not. 

The  PRESIDENT. — That  is  a  matter  of  fact  upon  which  I  ask  you  for 
information. 

Mr.  PHELPS. — I  think  no  Arbitration  was  originally  contemplated 
on  any  of  these  questions  of  right  for  this  obvious  reason.  The  nego- 
tiations in  1887  and  1888  had  reference  exclusively  to  the  protection  of 
the  seal.  Only  when  these  failed  were  the  claims  of  right  brought 
forward.  If  these  had  not  failed  it  could  have  been  of  no  possible 
importance  to  the  two  nations  to  discuss  these  claims  or  to  have  them 
decided. 

Sir  CHARLES  RUSSELL. — How  is  the  question  of  damage  to  be 
ascertained? 

Mr.  PHELPS. — I  will  allude  to  that  in  a  moment.  An  Arbitration  is 
as  entirely  unimportant,  unless  it  became  necessary  for  the  protection  of 
the  seal.  If  the  two  Governments  had  come  together,  and  had  adopted 
a  system  of  Regulations  which  both  regarded  as  satisfactory  and  suffi- 
cient, then  it  would  be  idle  farther  to  debate  whether  the  United  States 
Government  had  a  right  of  property  in  the  seals  which  it  would  become 
unnecessary  to  enforce.  And  it  would  be  idle  to  discuss  whether  they 
had  derived  from  Russia  certain  special  jurisdiction  to  these  water 
rights  because  they  did  not  need  them  for  any  other  purpose.  And  as 
to  any  question  of  damages  which  had  then  arisen,  if  the  main  subject 
of  the  controversy,  the  protection  of  the  seals,  had  been  disposed  of,  it 
is  not  conceivable  that  the  comparatively  small  amount  in  dispute  would 
have  given  the  Government  any  concern.  They  would  have  agreed 
about  that  in  a  moment,  if  they  had  agreed  about  the  rest.  As  you 
will  perceive,  and  as  you  will  perceive  still  more  clearly  when  we  come 
to  argue  the  merits  of  the  case,  this  discussion  in  1887  began  by  a  pro- 
posal on  the  part  of  the  United  States. 

Sir  CHARLES  RUSSELL. — This  is  rather  going  beyond  the  point  I 
think. 

Mr.  PHELPS. — I  am  answering  only  the  President's  question  about  a 
proposal  for  a  convention  that  would  provide  for  the  protection  of  the 
Seal 5  it  comprehended  nothing  else,  and,  as  we  shall  contend,  that 
was  acceded  to  on  the  part  of  Great  Britain,  and  Regulations  were 
prepared  and  provisionally  agreed  upon,  and  then  the  objection  of 
Canada  was  interposed  and  that  fell  to  the  ground.  In  the  whole 
course  of  that  you  will  see  that  no  question  of  damages  was  raised. 

Sir  CHARLES  RUSSELL. — Oh!  really,  Mr.  Phelps;  I  must  distinctly 
dissent  from  that. 

Mr.  PHELPS. — I  am  speaking  of  what  I  personally  know. 

Sir  CHARLES  RUSSELL. — Then,  Mr.  President,  1  challenge  my 
learned  friend,  Mr  Phelps,  to  refer  to  any  document  in  which  Great 
Britain  ever  receded  from  the  position  of  claiming  compensation  for 
what  she  alleged  to  be  illegal  seizures,  or  any  paper  in  which  the 
United  States  said  they  were,  if  Regulations  were  agreed  to,  ready  to 
pay  compensation  in  respect  of  those  illegal  seizures. 

The  PRESIDENT. — That  is  not  quite  the  purport  of  what  Mr.  Phelps 
said. 

Mr.  PHELPS. — No,  Sir,  it  is  not.  I  said  that  when,  under  the  instruc- 
tions of  my  Government,  I  introduced  this  subject  in  1887,  the  sole 
proposition  made  on  the  part  of  the  United  States  was  for  a  Conven- 
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tion  that  should  save  these  animals  from  extermination;  and,  as  we 
claim  1<>  have  proved  in  our  Case,  tliat  proposition  was  at  once  aeccdnl 
to  by  (ireat  Britain,— a  code  or  a  proposed  code  from  the  United  States 
was' invited,  and  it  was  furnished  and  was  provisionally  agreed  upon, 
and  only  the  objections  of  Canada  prevented  its  being  carried  into 
etlect.  And  what  I  said  was,  not  that  Great  Britain  then  receded  from 
any  claims  for  seizure,— hardly  any,  if  any,  had  then  taken  place. 

Sir  CHARLES  RUSSELL. — Oh!  yes. 

Mr.  PHELPS. — Well,  there  may  have  been,  and  I  will  not  say  there 
was  not. 

Sir  CHARLES  RUSSELL. — 8  or  9. 

Mr.  PHELPS. — What  I  was  saying  was  not  that  Great  Britain  receded 
from  any  such  claim  or  that  the  United  States  acceded  to  it;  but  that 
nothing  was  said  in  regard  to  it  on  either  side  between  the  Govern- 
ments in  the  whole  course  of  this  negotiation.  When  the  Arbitration 
came  to  be  agreed  upon,  then  the  question  of  damages  was  imported 
into  the  Case.  All  that  is  foreign  to  the  point  now  before  us,  which  is 
what  is  the  meaning  of  the  word  "Contingency"  as  affecting  the  time 
when  the  evidence  is  to  be  taken,  the  time  when  the  question  is  to  be 
heard,  and  on  what  evidence  it  is  to  be  heard. 

The  PRESIDENT. — Sir  Charles,  I  think  it  is  not  proper  to  argue  just 
now  upon  the  Regulations  themselves,  or  as  to  either  the  origin  or  the 
purport  of  the  first  draft;  but  I  will  merely  ask  you  to  be  so  kind  as  to 
state  on  what  authority  is  founded  the  assertion  that  you  just  made 
that  the  Governments  had  contemplated  the  institution  for  an  Arbitra- 
tion on  the  legal  points  as  separate  from  the  Regulations? 

Sir  CHARLES  RUSSELL.— Certainly,  Sir;  I  will  give  you  the  dates. 
The  draft  of  the  proposed  Convention  is  the  29th  of  April,  1890.  I 
refer  you  to  page  461  of  the  third  volume  of  the  Appendix  to  the 
British  Case. 

The  PRESIDENT. — Our  documents  have  not  the  same  paging  as  yours 
have. 

Sir  CHARLES  RUSSELL. — I  think  the  first  part  is  exactly  the  same. 
This,  you  see,  Sir,  is  within  less  than  a  fortnight  of  the  date. 

The  PRESIDENT. — Which  date? 

Sir  CHARLES  RUSSELL. — The  llth  of  May,  1890.  You  will  find  it  is 
number  334,  Sir  Julian  Pauncefote  to  the  Marquis  of  Salisbury — "  As 
to  compensation  for  damages  referred  to  in  your  Lordship's  telegram 
of  the  9th  instant,"— that  brings  it  still  closer  to  the  30th,— "I  have 
prepared,  after  discussion  with  Mr.  Tapper,  a  draft  Arbitration  Agree- 
ment on  the  basis  of  your  Lordship's  instructions?"  The  last  line  of 
that  document  also  I  refer  to.  It  is,  "Proposal  for  Arbitrators  and 
Umpire  will  be  agreed  to  by  Mr.  Elaine." 

The  PRESIDENT. — This  draft  Arbitration  Agreement  has  not  been 
produced? 

Sir  CHARLES  RUSSELL. — No,  Sir. 

The  PRESIDENT.— We  have  not  got  it? 

Sir  CHARLES  RUSSELL. — No,  Sir;  but  what  I  am  at  present,  ol 
course,  referring  to  is  to  shew  that  my  friend's  position,  that  the  pro- 
posed Regulations,  to  which  it  was  hoped  Russia  would  be  a  party, 
did  not  displace  the  claim  for  damages  and  did  not  displace  the  claims 
of  right  upon  which  the  right  to  damages  depended,  and  that  there 
was,  contemporaneously  with  the  consideration  of  these  Regulations, 
that  claim  for  damages  and  a  proposal  to  arbitrate  in  reference  to  it. 
That  is  shewn  by  the  telegram  of  the  llth  of  May,  which  I  have  read. 
If  you  wrill  then,  Sir,  go  to  the  document  of  the  22nd  of  May,  a  long 
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letter  on  page  462,  you  will  find  a  long  despatch  from  Lord  Salisbury 
to  Sir  Julian  Pauncefote  arguing  out  the  question  of  right  and  the 
illegality  of  the  seizure  of  the  British  vessels.  That,  Sir,  is  the  22nd 
of  May,  1890.  Will  you  then,  Sir,  go  on  to  page  481? 

The  PRESIDENT. — Is  there  any  mention  of  Arbitration  in  this 
despatch. 

Sir  CHARLES  EUSSELL. — In  this  particular  letter— "STo.  It  was  com- 
bating the  argument  of  Mr.  Elaine  affirming  that  the  United  States 
were  justified  in  doing  what  they  had  done.  If  you  will  then,  Sir,  go  on 
to  page  481  of  the  same  volume. 

The  PRESIDENT. — That  may  be  called  argument  on  the  legal  point. 

Sir  CHARLES  EUSSELL. — Yes,  on  the  legal  points  strictly,  Sir.  On 
page  481,  at  the  top,  you  will  see  the  document  No.  360.  Now,  Sir,  at 
this  time  (I  have  not  troubled  you  with  the  intermediate  correspond- 
ence) they  were  getting  closer  upon  the  point  of  Arbitration  agreement 
as  to  right,  and  as  to  damages,  and  they  were  also  getting  closer  to 
Arbitration  agreement  upon  the  point  of  Eegulationsj  and  the  question 
arose  what  was  to  be  done,  as  the  sealing  season  was  beginning  about 
June — what  was  to  be  done  to  prevent  injury  to  the  sealing  (so  called) 
" industry"  at  that  time,  and  in  answer  to  a  demand  from  the  United 
States  that  something  should  be  done  in  the  interim,  Lord  Salisbury 
was  requested,  having  stated  that  he  had  no  legal  authority,  and  the 
English  Executive  no  legal  authority  except  under  statute  law,  to  pro- 
hibit acts  by  their  nationals, — he  was  requested  to  give  some  public 
notification  which  might  have,  although  not  legally  binding,  some 
operation  on  the  action,  and  control  the  action,  of  Canadian  sealers. 
Accordingly  he  telegraphs  to  Sir  Julian  Pauucefote  on  the  12th  of 
June : — u  Eeferring  to  my  previous  telegram  of  today's  date,  if  we  could 
come  to  terms  on  this  proposal  he  would  suggest  some  such  kind  of 
proclamation  as  the  following: — Whereas  the  United  States  and  Pier 
Majesty's  Government  have  agreed  to  refer  to  Arbitration  the  legality 
of  the  United  States  in  making  certain  captures  of  British  vessels  in 
the  Behring  Sea,  and  whereas  the  United  States  have  engaged  if  the 
award  should  be  adverse  to  them  to  pay  compensation  not  only  for  that 
interference,  but  for  any  loss  arising  from  abstention  from  sealing  con- 
sequent on  this  Proclamation,  captains  are  hereby  requested  not  to  seal 
in  Behring  Sea  during  the  present  season." 

Mr.  PHELPS.— Was  that  the  season  of  1890  or  of  1891? 

Sir  CHARLES  EUSSELL. — 1890.  On  the  3rd  of  June  Sir  Julian 
Pauncefote  writes  this.  It  is  the  next  document. 

"  I  have  the  honor  to  inform  your  Lordship  that  since  the  receipt  of 
Mr.  Blaine's  note  of  the  29th  ultimo,  informing  me  of  the  rejection  of 
the  draft  Convention  by  his  Government" — that  is  to  say  the  Conven- 
tion for  Eegulations  put  forward  on  the  29th  April — "I  have  been  in 
constant  communication  with  him  with  view  of  coming  to  some  possible 
settlement  of  the  Behring  Sea  question.  On  the  30th  ultimo  Mr.  Blaine 
informed  me  that  he  was  to  have  an  interview  with  the  President,  the 
result  of  which  he  promised  to  communicate  to  me  as  soon  as  possible. 
I  accordingly  received  a  note  from  him  last  night,  a  copy  of  which  is 
enclosed  herewith,  in  which  he  states  that  the  President  is  of  opinion 
that  an  arbitration  could  not  be  concluded  in  time  for  this  season,  but 
he  is  anxious  to  know  whether  Lord  Salisbury,  in  order  to  promote  a 
friendly  solution  of  the  question,  will  make  for  a  single  season  the 
Eegulation  which  in  1888  he  offered  to  make  permanent.  Tour  Lord- 
ship will  observe  that  the  above  proposal  is  identical  with  that  con- 
tained at  the  conclusion  of  Mr.  Blame's  note  of  the  29th  ultimo.  In 
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view  of  the  receipt  of  your  Lord  ship's  telegram  of  the  31st  ultimo,  and 
in  order  to  save  time,  1  at  once  wrote  a  note,  a  copy  of  which  is  also 
inclosed,  to  Mr.  Blaine  in  reply,  in  which  1  informed  him  that  Her 
Majesty's  (Mix-eminent  were  not  prepared  to  agree  to  such  a  Regulation 
as  \v;is  suggested  hy  Mr.  Blaine." 

Now,  Sir,  1  go  on  to  the  4th  June  1890.  It  is  on  page  484 — that  is  a 
long  communication  from  Mr.  Hlaine  arguing  on  the  question  of  Arbi- 
tration or  no  Arbitration— it  begins  at  page  481  but  it  ends  at  page 
480 — where  the  question  which  1  am  putting  forward  is  referred  to,  and 
also  urging  the  need  for  some  present  Regulation  which  should  be 
operative  then  and  there  as  a  temporary  expedient,  and  the  communi- 
cation concludes  on  page  4S6:  "The  President  does  not  conceal  his 
disappointment  that,  even  for  the  sake  of  securing  an  impartial  arbi- 
tration of  the  question  at  issue,  Her  Majesty's  Government  is  not  will- 
ing to  suspend  for  a  single  season  the  practice  which  Lord  Salisbury 
described  in  1888  as  the  wanton  destruction"  and  so  forth. 

From  that  date  there  is  a  complete  and  absolute  disappearance  of 
the  question  of  Regulations  pure  and  simple,  or  of  a  Convention  with 
reference  to  regulations  pure  and  simple;  and  it  becomes,  from  that 
point  forward,  until  the  29th  of  February  1892,  a  discussion  upon  the 
question  of  the  Treaty  which  should  embrace  both  Regulations,  and 
the  decision  of  questions  of  right  and  damage  consequent  upon  ques- 
tions of  right.  I  can  go  on  with  a  multitude  of  documents  to  make 
good  this  position. 

Mr.  GARTER. — Let  me  inform  the  learned  Counsel  that  it  will  involve 
a  reply  by  us. 

Sir  CHARLES  RUSSELL. — I  beg  your  pardon.  I  am  simply  answering 
the  question  of  the  President. 

The  PRESIDENT. — Of  course,  Mr.  Carter,  your  right  to  reply  is 
reserved. 

Sir  CHARLES  RUSSELL. — I  am  simply  answering  the  question  put  to 
me  by  the  President.  I  have  not  interpolated  (with  one  exception  for 
the  sake  of  brevity)  any  remarks.  The  7th  June  document  is  at  page 
511  of  the  same  book. 

Mr.  PHELPS. — There  is  no  dispute  at  all  that  at  that  stage,  the  whole 
subject  was  discussed. 

Sir  CHARLES  RUSSELL. — Very  well. 

Mr.  PHELPS. — All  the  correspondence  shews  that.  It  is  printed  in 
both  Cases  and  on  both  sides. 

Sir  CHARLES  RUSSELL. — I  do  not  know,  Sir,  whether  you  or  the  other 
members  have  gathered  my  friend's  admission  which  I  am  grateful  for. 

Mr.  PHELPS. — I  do  not  think  you  quite  understood  me,  Sir  Charles, 
if  you  will  allow  me.  I  do  not  wish  to  interrupt  you,  but  I  may  per- 
haps set  you  right  upon  this.  I  do  not  at  all  question,  what  all  the 
correspondence  on  both  sides  for  a  considerable  period  prior  to  the 
execution  of  this  particular  Treaty  shows, — that  after  the  Governments 
found  that  Regulations  could  not  be  agreed  on,  then  the  questions  of 
right  were  introduced  and  began  to  be  discussed,  the  United  States 
claiming  rights  which  Great  Britain  denied.  And  that  then  Great 
Britain  brought  forward  likewise  the  claim  for  damages  the  Government 
thought  they  were  entitled  to  if  these  claims  of  right  failed.  I  do  not 
deny  that  at  all.  All  that  I  set  out  to  say  was,  and  all  the  importance 
that  I  attach  to  it  at  this  stage  is,  that  in  the  beginning  of  this  contro- 
versy, there  was  nothing  at  issue  excepting  the  adoption  of  Regula- 
tions that  would  preserve  the  seals, — nothing  more.  There  were  some 
seizures  in  1886;  but  the  amount  each  now  claimed  is  so  small,  that 
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both  parties  have  expended  more  already  in  this  Arbitration  than  it  all 
comes  to,  and  I  do  not  conceive  that  an  Arbitration  ever  would  have 
been  resorted  to  between  the  Governments  for  so  small  a  subject  as 
that.  That  is  all  I  meant  to  say.  I  beg  pardon  for  interrupting  you, 
Sir  Charles. 

Sir  CHARLES  RUSSELL. — Not  at  all.  Allow  me  to  point  out  what  the 
state  of  things  was.  Up  to  1890  my  learned  friend  seemed  to  hesitate 
and  to  doubt  what  seizures  had  been  effected;  and  he  treats  it  as  an 
in  con  siderable  matter. 

Mr.  PHELPS. — Comparatively. 

Sir  CHARLES  RUSSELL. — I  beg  to  observe  that,  in  1886,  there  had 
been  a  seizure  of  four  British  vessels,  confiscation,  imprisonment  of 
their  sailors  and  captains,  or  some  of  them;  in  1887,  there  had  been 
seven  seizures,  making,  with  the  first  four,  eleven.  In  1889  there  had 
been  eight  seizures,  making  nineteen.  In  1890,  there  were  farther 
seizures;  and  yet  my  learned  friend  suggests  two  extraordinary  propo- 
sitions; first  of  all,  that  the  British  Government,  denying  from  the 
beginning  to  the  end  the  claim  of  right  of  the  United  States,  were 
yet  willing,  if  Regulations  were  agreed  to,  to  submit  to  this  action, 
which  they  claim  to  have  been  illegal  action  and  without  warrant  in 
law,  without  justifying  the  claim  of  their  nationals  to  compensation  in 
damages. 

Mr.  PHELPS. — Oh !  no. 

Sir  CHARLES  RUSSELL. — And  next  he  commits  the  United  States  to 
this  extraordinary  position,  that  they  were  willing  to  give  up  their  asser- 
tions of  right  of  jurisdiction,  stated  in  the  first  four  questions,  and 
their  assertion  of  property  in  the  seals,  or  in  the  individual  seals,  or  in 
the  herd,  or  in  the  u  industry,"  provided  Regulations  could  have  been 
conventionally  agreed  to. 

Mr.  CARTER. — To  waive  them, — not  to  give  them  up. 

Mr.  PHELPS.— In  1887. 

Sir  CHARLES  RUSSELL. — I,  therefore,  have  shewn  that,  in  the  very 
next  month  (the  correspondence  overlapping  the  period  in  which  there 
was  the  question  as  to  the  Convention  with  a  view  to  Regulations  to 
which  Russia  was  to  be  a  party),  there  was  contemporaneously  with  it 
the  negotiation  going  on  between  the  United  States  and  Great  Britain 
alone  as  to  the  question  of  Arbitration  upon  damages,  which  necessarily- 
involved  questions  of  right,  and  there  are  questions  of  right  expressly 
mentioned  besides.  But,  fui?ther,  I  have  shewn  that,  after  the  date  I 
mentioned,  the  question  of  the  Convention  disappears  from  sight  alto- 
gether, and  that  after  that  the  discussion  is  solely  conversant  with  mat- 
ters leading  up  to  and  ending  in  the  Treaty  consummated  on  the  29th  of 
February,  1892.  To  suggest  that  you  are  to  get  the  means  of  constru- 
ing the  Treaty  of  1892  from  negotiations  thus  pending  dealing  with 
different  subjects  two  years  before,  does  I  submit  lead  this  Tribunal 
very  far  afield  indeed;  and  is  the  introduction  of  matter  which  cannot 
be  considered  relevant  or  pertinent,  even  if  it  serve  to  help  the  purpose 
for  which  my  learned  friends  are  using  it.  Lastly,  and  it  is  the  con- 
cluding document,  although  I  should  invite  the  Tribunal  to  read  all 
these  documents  if  they  have  any  doubt  about  it,— lastly,  I  will  read 
this  document  of  June,  1890;  and  recollect  my  learned  friend  is  relying 
on  what  took  place  in  1890.  This  is  what  took  place  in  June,  1890. 

It  is  from  Sir  Julian  Pauncefote  to  Mr.  Blaine  at  page  510  of  the 
volume  which  you  have  before  you  in  N°  378.  "  I  did  not  fail  to  trans- 
mit to  the  Marquis  of  Salisbury"  he  says  to  Mr.  Blaine:  "  a  copy  of  your 
note  of  the  llth  instant,  in  which,  with  reference  to  his  Lordship's 
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statement,  that  British  legislation  would  be  necessary  to  enable  Her 
Majcst\  V  <  inycrmncnt  to  exclude  British  vessels  from  any  portion  of 
the  hijih  seas, -even  lor  an  hour,' you  informed  me,  by  desire  of  the 
President,  that  the  United  States  Government  would  be  satisfied  if 
Lord  Salisbury  would,  by  public,  Proclamation,  simply  request  that 
vessels  sailing  under  the  British  flag  should  abstain  from  entering  the 
r.ehring  Sea  during  the  present  season".  That  leads  up  to  the  procla- 
mation to  which  I  have  already  referred.  You  will  observe  that  passage 
is  given  in  inverted  commas.  "I  have  now  the  honour  to  inform  you 
that  1  have  been  instructed  by  Lord  Salisbury  to  state  to  you,  in  reply, 
that  the  President's  request  presents  constitutional  difficulties,  which 
would  preclude  Her  Majesty's  Government  from  acceding  to  it,  except 
as  part  of  a  general  scheme  for  the  settlement  of  the  Behring  Sea 
controversy,  and  on  certain  conditions  which  would  justify  the  assump- 
tion by  Her  Majesty's  Government  of  the  grave  responsibility  involved 
in  the  proposal.  Those  conditions  are: — 1.  That  the  two  Governments 
agree  forthwith  to  refer  to  arbitration  the  question  of  the  legality  of 
the  action  of  the  United  States  Government  in  seizing  or  otherwise 
interfering  with  British  vessels  engaged  in  the  Behriug  Sea,  outside  of 
territorial  waters,  during  the. years  1886,  1887,  and  1889." 

Mr.  PHELPS. — What  is  the  date? 

Sir  CHARLES  EUSSELL. — The  27th  June  1890,  two  months  after  the 
Convention. 

Sir  EICHARD  WEBSTER. — It  is  page  223  of  your  Appendix. 

Mr.  PHELPS. — Yes,  1  merely  wanted  the  date. 

Sir  CHARLES  EUSSELL. — U2.  That,  pending  the  award,  all  interference 
with  British  sealing  vessels  shall  absolutely  cease.  3.  That  the  United 
States  Government,  if  the  award  should  be  adverse  to  them  on  the 
question  of  legal  right,  will  compensate  British  subjects  for  the  losses 
which  they  may  sustain  by  reason  of  their  compliance  with  the  British 
Proclamation.  Such  are  the  three  conditions  on  which  it  is  indispen- 
sable, in  the  view  of  Her  Majesty's  Government,  that  the  issue  of  the 
proposed  Proclamation  should  be  based.  As  regards  the  compensation 
claimed  by  Her  Majesty's  Government  for  the  losses  and  injuries  sus- 
tained by  British  subjects  by  reason  of  the  action  of  the  United  States 
Government  against  British  sealing  vessels  in  the  Behring  Sea  during 
the  years  1886, 1887  and  1889, 1  have  already  informed  Lord  Salisbury  of 
your  assurance  that  the  United  States  Government  would  not  let  that 
claim  stand  in  the  way  of  an  amicable  adjustment  of  the  controversy, 
and  I  trust  that  the  reply  which,  by  direction  of  Lord  Salisbury,  I  have 
now  the  honour  to  return  to  the  President's  enquiry,  may  facilitate  the 
attainment  of  that  object,  for  which  we  have  so  earnestly  laboured". 
The  Tribunal,  therefore,  sees  that  in  the  forefront  of  these  points  was 
the  reference  to  Arbitration  of  the  question  of  the  legality  of  the  action 
of  the  United  States  in  seizing  or  otherwise  interfering  with  British 
vessels,  and  next  that  the  United  States  Government,  should  compensate 
British  subjects  even  before  any  act  of  seizure  was  done,  if  they  abstained, 
in  compliance  with  the  request  of  the  United  States,  from  pursuing  seal- 
ing in  the  year  which  is  dealt  with  here. 

And,  lastly,  I  must  ask  you,  Sir,  to  turn  over  to  the  next  numbering 
at  page  55.  It  is  very  clumsily  arranged,  I  am  sorry  to  say. 

Sir  EICHARD  WEBSTER. — It  begins  on  page  37. 

Sir  CHARLES  EUSSELL.— It  is  a  very  long  despatch  of  Mr.  Blaine 
of  the  17th  December,  1890.  It  begins  at  page  37,  but  the  passage  that 
I  read  is  on  page  55. 

I  begin  at  the  second  break  from  the  top  of  page  55.  —  "  In  his  Annual 
Message,  sent  to  Congress  on  the  1st  of  the  present  month  the  Presi- 
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dent,  speaking  in  relation  to  the  Beliring  Sea  question,  said — 'The 
offer  to  submit  the  question  to  arbitration,  as  proposed  by  Her  Majesty's 
Government,  has  not  been  accepted,  for  the  reason  that  the  form  of  sub- 
mission proposed  is  not  thought  to  be  calculated  to  assure  a  conclusion 
satisfactory  to  either  party ?  In  the  judgment  of  the  President,  noth- 
ing of  importance  would  be  settled  by  proving  that  Great  Britain  con- 
ceded no  jurisdiction  to  Eussia  over  the  seal  fisheries  of  the  Behriug 
Sea.  It  niighfc  as  well  be  proved  that  Eussia  conceded  no  jurisdiction 
to  England  over  the  Eiver  Thames.  By  doing  nothing  in  each  case 
everything  is  conceded.  In  neither  case  is  anything  asked  of  the  other. 
i  Concession ',  as  used  here,  means  simply  acquiescence  in  the  rightful- 
ness  of  the  title,  and  that  is  the  only  form  of  concession  which  Eussia 
asked  of  Great  Britain,  or  which  Great  Britain  gave  to  Eussia.  The 
second  offer  of  Lord  Salisbury  to  arbitrate  amounts  simply  to  a  submis- 
sion of  the  question  whether  any  country  has  a  right  to  extend  its  juris- 
diction more  than  one  marine  league  from  the  shore?  No  one  disputes 
that  as  a  rule ;  but  the  question  is  whether  there  may  not  be  exceptions 
whose  enforcement  does  not  interfere  with  those  highways  of  commerce 
which  the  necessities  and  usage  of  the  world  have  marked  out.  Great 
Britain,  when  she  desired  an  exception,  did  not  stop  to  consider  or 
regard  the  inconvenience  to  which  the  commercial  world  might  be  sub- 
jected ",  and  so  on.  And  then  he  comes  to  what  I  cited. — "  It  will  mean 
something  tangible,  in  the  President's  opinion,  if  Great  Britain  will 
consent  to  arbitrate  the  real  questions  which  have  been  under  discus- 
sion between  the  two  Governments  for  the  last  four  years. 

"  I  shall  endeavour  to  state  what,  in  the  judgment  of  the  President, 
those  issues  are  ".  And  he  propounds  the  idea  of  the  issues  as  they 
appear  in  the  Arbitration  in  somewhat  different  forms.  One,  two,  three 
and  four  I  need  not  trouble  you  to  read — "  What  exclusive  jurisdiction 
in  the  sea  now  known  as  the Behring  Sea ",  and  so  on;  "  How  far  were 
these  claims  of  jurisdiction  recognised  " ;  "  Was  the  body  of  water  now 
known  as  the  Behring  Sea  included  in  the  phrase  6  Pacific  Ocean7",  and 
so  on;  "Did  not  all  the  rights  of  Eussia  as  to  jurisdiction,  and  as  to 
the  seal  fisheries ;?,  and  so  on ;  "  What  are  now  the  rights  of  the  United 
States  as  to  the  fur-seal  fisheries ",  and  so  on.  And  then  I  come  to 
Article  VI  which  you  will  find  is  the  beginning  of  Article  VII  of  the 
Treaty. — "If  the  determination  of  the  foregoing  questions  shall  leave 
the  subject  in  such  a  position  that  the  concurrence  of  Great  Britain  is 
necessary  in  prescribing  Eegulations  for  the  killing  of  the  fur-seal  in  any 
part  of  the  waters  of  Behring  Sea,  then  it  shall  be  further  determined — 

"  (1)  How  far,  if  at  all,  outside  the  ordinary  territorial  limits  it  is  nec- 
essary that  the  United  States  should  exercise  an  exclusive  jurisdiction : " 
that  is  regulations;  "  Secondly,  whether  a  closed  season  ",  (that  is  also, 
of  course,  regulations);  "Thirdly,  What  months  or  parts  of  months 
should  be  included  in  such  season,  and  over  what  waters  it  should 
extend".  That  is  also  regulations.  Now,  really,  is  it  necessary  that  I 
should  go  further? 

Mr.  Justice  HARLAN. — There  is  some  difference  between  that  para- 
graph and  Article  YII  in  the  Treaty. 

Sfr  CHARLES  EUSSELL. — Certainly,  but  no  difference  that  is  the  least 
material  on  the  point  we  are  discussing,  which  is,  whether  or  not  no 
Arbitration  at  all  was  the  contingency  in  the  Treaty. 

Mr.  PHELPS. — Yes. 

Sir  CHARLES  EUSSELL. — I  should  say  that  here  is  the  germ  of  the 
Treaty,  and  a  fully  developed  germ  of  the  Treaty,  and  which,  two  years 
before,  contemplates  the  very  order  and  arrangement  and  terms  con- 
tained in  that  Treaty. 
B  s,  PT  xi 10 


Senator  M<>I;<;.\N. — Will  you  allow  me  to  ask  you  when  it  was  the 
wonl>  ••  nooning  to  HHii-ing's  sea  v  first  find  their  place  in  this  corre- 
spondence or  in  any  programme  or  draft  of  the  Treaty? 

Sir  <  IIARLES  KussKLL. — Well,  Sir,  I  will  not  undertake  to  say  oil 
hand. 

sir  RICHARD  WEBSTER. — It  was  in  that  letter. 

Mr.  Justice  HARLAN. — No,  not  in  that  letter,  is  it! 

Sir  KICHARD  WEBSTER.— Yes,  question  5. 

Senator  MORGAN. — I  merely  want  to  know  when  they  got  into  this 
Treaty. 

The  PRESIDENT. — It  is  a  very  important  topic. 

Sir  CHARLES  EUSSELL. — The  words  occur,  as  my  learned  friend 
points  out  in  this  Article  V,  but  when  it  first  occurs,  I  cannot  say. 

Mr.  PHELPS. — A  reference  to  two  letters  between  these  parties  in 
1890  will  show  conclusively  all  that  we  undertake  to  assert  on  this 
point,  and  that  is,  that  if  these  nations  could  have  got  together  on  the 
question  of  regulations,  this  small  matter  of  compensation  would  not 
have  stood  in  the  way  of  a  settlement  nor  given  occasion  for  an  Arbi- 
tration. On  the  28th  January,  1890. — I  read  from  the  third  volume  of 
the  Appendix  to  the  Case  of  Her  Majesty's  Government,  page  399,  is  a 
letter  from  the  Marquis  of  Salisbury  to  Sir  Julian  Pauncefote,  which  is 
the  re-opening  of  the  negotiations  which  I  have  referred  to  that  had  ter- 
minated in  1888. 

"I  have  received  your  telegram  of  the  23rd  instant,  giving  the  sub- 
stance of  a  note  you  had  received  from  Mr.  Elaine,  in  reply  to  the  pro 
posals  made  to  the  Government  of  the  United  States  for  the  re-opening 
of  negotiations  on  the  Behring  sea  question.  Her  Majesty's  Govern- 
ment will  be  prepared,  when  the  text  of  the  note  reaches  them,  to  give 
it  their  careful  consideration,  and  to  return  a  formal  reply."  Then 
lower  down. — "The  following  are  the  terms  which  Her  Majesty's  Gov- 
ernment would  be  prepared  to  authorise  you  to  propose  to  Mr.  Elaine. 

(a)  That  the  tripartite  negotiation  for  securing  a  close  time  in  Behrii^-s 
sea  for  the  protection  of  the  fur  seals  should  be  resumed  at  Washington. 

(b)  That  all  well-founded  claims  for  compensation  on  the  part  of  British 
subjects  for  seizures  in  the  past  of  their  vessels  by  authorities  of  the 
United  States  should  be  dealt  with  by  a  separate  negotiation  as  speedily 
as  possible,  but  that  it  should  be  understood  that  Her  Majesty's  Gov- 
ernment must  be  satisfied  on  this  point  before  they  can  come  to  any  set- 
tlement in  regard  to  a  close  season,     (c)  Lastly,  that  an  assurance 
should  be  obtained  from  the  Government  of  the  United  States  that 
there  shall  be  no  further  seizures  ",  and  so  on.    The  answer  to  that  is 
from  Sir  Julian  Pauncefote  to  the  Marquis  of  Salisbury  by  telegraph 
two  days  later. — "My  Lord,  I  have  the  honour  to  inform  your  Lordship 
that  I  think  it  is  important  that  I  should  know  the  total  amount  of 
compensation  which  is  claimed  for  the  seizures  of  British  vessels  in 
Behring's  sea  up  to  date  before  making  the  proposals  indicated  in  your 
Lordship's  telegram  of  the  28th  instant. 

"  I  have  told  Mr.  Elaine  that  Her  Majesty's  Government  must  have 
satisfaction  on  this  point  before  they  can  agree  to  any  settlement  on  the 
other  question.  Arguing  from  his  stand-point,  he  denies  any  right  of 
compensation,  but  he  is  willing,  for  the  sake  of  settling  so  grave  a  dis- 
pute, to  consult  the  President  of  the  United  States  as  to  a  gratuitous 
offer  of  a  lump  sum  in  full  satisfaction,  in  order  that  discussions  on 
items  involving  principles  on  which  the  views  of  the  two  Governments 
appear  irreconcilable  may  be  avoided.  He  has,  therefore,  asked  me  to 
obtain  the  above  information  as  soon  as  possible.  If  this  difficulty  be 
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surmounted,  negotiations  for  a  close  season  might  be  commenced  at 
once,  subject  to  adequate  assurances  against  further  seizures,  which,  I 
think,  I  might  be  able  to  obtain." 

Therefore  while  it  is  true  that  Great  Britain  said,  Before  we  will 
reopen  negotiations  about  regulations  we  must  be  satisfied  in  respect  to 
these  seizures,  Mr.  Elaine  replies,  while  we  do  not  admit  your  right  to 
compensation  we  will  offer  you  a  lump  sum  in  full  satisfaction,  if  that 
will  enable  us  to  get  rid  of  this  objection  arid  there  is  not  a  question,  if 
they  could  have  agreed  on  the  other  questions,  this  small  matter  would 
have  been  settled.  The  United  States  would  have  paid  the  money  and 
made  an  end  of  it.  As  I  said,  the  claims  for  seizures  made  in  1886  were 
a  comparatively  small  sum,  as  the  Tribunal  will  find  when  they  come 
to  the  merits  of  this  case — a  comparatively  small  sum.  Mr.  Blaine, 
therefore,  well  said  we  would  rather  pay  this  small  sum  than  go  into 
this  interminable  dispute  in  which  we  probably  can  never  agree. 

The  PRESIDENT. — May  I  ask  Mr.  Phelps  to  remind  us  at  what  date 
comes  the  Agreement  the  terms  of  which  are  embodied  in  Article  IX 
of  the  Treaty,  the  Agreement  for  a  joint  commission. 

Sir  BiciiARD  WEBSTER. — It  was  signed  on  the  18th  December  1891, 
Sir. 

Mr.  PHELPS. — Yes,  signed  on  that  day. 

The  PRESIDENT. — That  is  but  one  year  after  the  correspondence  we 
have  been  hearing  of. 

Sir  CHARLES  EUSSELL. — A  year  and  six  mouths:  the  correspondence 
begins  in  April  1890  and  the  arrangement  is  in  December  1891. 

The  PRESIDENT. — The  observations  made  by  Sir  Charles  Kussell  are 
in  a  way  opposed — I  do  not  personally  quite  follow  it— and  as  yet  it  is 
my  impression  only — that  they  are  opposed  to  your  construction  of 
Article  IX.  They  justify  it  historically.  I  do  not  say  that  they  justify 
it  judicially,  but  simply  historically,  and  your  interpretation  is  in  a 
certain  measure  justified  by  the  fact  that  there  was  a  question  of  Arbi- 
t.  ution  at  the  moment  when  this  Agreement  took  place  for  .a  joint 
Cuimnissi  311.  That  is  what  might  be  urged,  I  think. 

Mr.  CARTER. — The  question  was  whether  at  the  time  when  the  first 
proposals  were  made  for  Arbitration  by  the  British  Government  there 
were  negotiations  going  on  between  the  Governments  for  an  Arbitra- 
tion upon  the  question  of  right. 

Sir  CHARLES  KTJSSELL. — And  damages. 

Mr.  CARTER. — And  damages. 

The  PRESIDENT.— Both  parties  agree  on  that? 

Mr.  CARTER. — Well,  do  both  parties  agree?  My  assertion  was,  and 
I  read  from  the  letter  of  April  29th  1890,  and  its  enclosure,  the  first 
proposal  suggesting  any  Arbitration  between  the  two  Governments  was 
a  proposal  from  Sir  Julian  Pauncefote;  and  that  suggestion  by  him, 
incorporating  the  framework  of  a  Treaty  for  the  purpose  of  Arbitration, 
did  not  extend  to  anything  but  regulations.  The  question  which  I 
understood  the  learned  President  to  put  was  whether  at  that  time  there 
were,  outside  of  that  letter,  negotiations  going  on  between  the  two  Gov- 
ernments, in  reference  to  an  Arbitration,  having  a  broader  extent  than 
that.  The  assertion  of  Sir  Charles  Eussell  was  that  there  was  at  that 
time,  and  that  is  what  he  undertakes  to  prove — but  allow  me  to  say  he 
has  proved  nothing  of  the  kind,  but  proved  the  contrary — he  has  pro- 
duced no  letter  written  prior  to  that  time,  but  subsequently;  and  most 
of  those  he  produced  were  communications,  not  between  the  United 
States  and  Great  Britain,  but  between  different  officers  of  Great 
Britain — between  Lord  Salisbury  and  Sir  Julian  Pauncefote  —contain- 


148 


ARGUMENTS    ON    PRELIMINARY    MOTIONS. 


i,,-  <>nsof  what  they  would  propose  to  the  United  States,  but 

i,.,i  thev  h:id  been  proposed  to  tlie  United  States. 
ow,  nix  assertion  is  that  at  the  time  that  that  scheme  was  proposed 
Mr  Julian  Panncefote  there  was  no  other  suggestion  of  arbitration 
pending  between  the  two  Governments.     I  said,  at  the  same  time,  that 
attcr  that  suggestion  was  made,  not  before,  or  at  the  time,  the  Govern- 
ment did  go  on  to  discuss  the  question  of  Arbitration,  and  to  introduce 
other  questions  of  right:  but  it  was  afterwards,  and.  afterwards  only. 
At  the  time  that  that  scheme  was  submitted,  on  April  29th  1800,  there 
no  other  suggested  scheme  of  Arbitration  proposed  on  the  part  of 
either  Government,  and  it  has  not  been  proved  to  the  contrary,     indeed 
that    statement  lias   been  confirmed  by  letters  read  by  Sir  Charles 
Russell. 

.Mr.  Justice  HARLAN. — I  want  to  ask  as  to  a  question  of  fact 
hearing  on  the  meaning  of  the  word  "contingency"  as  used  in  Article 
IX.     1  understand  the  Counsel  for  the  United  States  to  assert  that  the 
terms  of  the  agreement  for  the  appointment  of  Commissioners  was,  in 
tact,  reached  or  determined  upon  by  the  parties  in  June  1891. 

Sir  CHARLES  EUSSELL. — Yes. 

Mr.  Justice  HARLAN. — Now  I  want  to  know  if  there  is  any  dispute 
on  that  tact.  I  do  not  say  what  it  means  or  does  not  mean. 

Sir  CHARLES  EUSSELL, — That  is  the  fact. 

Mr.  Justice  HARLAN. — Yes;  at  that  time,  though  the  question  of 
Arbitration  was  under  discussion  and  had  been  too  for  a  long  while,  they 
were  not  agreed  as  to  the  first  six  Articles  till,  say,  November  1891, 
and  then  on  the  18th  December  1891,  both  the  terms  of  the  Agreement 
and  the  terms  of  the  Arbitration  were  signed  by  the  parties.  Is  there 
any  dispute  as  to  those  facts? 

Sir  EICHARD  WEBSTER. — The  dates  are  correct;  but  the  first  five 
questions  had  been  agreed  to  in  the  early  part  of  1891,  long  before  the 
appointment  of  the  Behring  Sea  Commissioners,  April  1891,  and  pre- 
vious to  the  appointment  of  the  Behring  Sea  Commissioners,  the  date  of 
their  appointment  being  the  22d  June ;  there  had  been  an  arrangement 
made — a  correspondence  between  Mr.  Wharton  and  Sir  Julian  Paunce- 
fote that  the  Commissioners  should  go  out  in  order  to  obtain  informa- 
tion for  the  purpose  of  the  Arbitration  then  agreed  to.  I  can  give  you 
the  date  of  the  letter  if  you  desire  it. 

Mr.  Justice  HARLAN. — If  you  could  put  them  on  a  piece  of  paper, 
and  give  them  to  me  I  should  be  obliged. 

Sir  EICHARD  WEBSTER. — I  can  give  them  in  a  moment.  Perhaps 
the  most  important  is  the  14th  April  1891,  Mr.  Blaine  to  Sir  Julian 
Pauncefote,  which  is  a  modification  of  the  letter  of  the  17th  of  December 
1890,  read  by  Sir  Charles  Eussell,  stating  the  first  five  questions  for  the 
Arbitration  in  the  form  which  they  ultimately  took  in  the  Agreement 
of  December.  Those  five  questions  had  been  settled  for  the  purposes 
of  Arbitration  as  early  as  the  14th  April  1891,— that  is  at  page  295  of 
the  first  volume  to  the  Case, — the  United  States  Appendix;  and  in  the 
month  of  May  or  June  there  is  the  correspondence  between  Mr.  Whar- 
ton and  Sir  Julian  Pauncefote,  before  the  Commissioners  were  appointed, 
that  those  Commissioners  should  go  out  in  order  to  obtain  information 
which  could  be  used  in  the  Arbitration  if  necessary. 

The  PRESIDENT. — The  signature  of  those  Articles  was  only  on  the 
18th  December— they  get  full  authority  only  on  the  18th  of  December. 

Sir  EICHARD  WEBSTER.— The  18th  of  December,  1891,  is  the  full 
agreement. 
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Sir  CHARLES  EUSSELL. — Might  I  give  this  other  date,  in  the  large 
Volume  that  Mr.  Justice  Harlaii  has  before  him,  very  near  the  end  of 
the  Volume,  at  page  161,  the  letters  that  have  been  referred  to  show 
the  views  that  had  been  discussed  before  the  Treaty.  This  is  a  letter 
after  the  Treaty  has  been  concluded,  showing  what  Mr.  Whartou's  view 
was,  who  was  then  the  Acting  Secretary  for  the  United  States. 

If  Mr.  Justice  Harlan  would  be  good  enough  to  turn  to  page  162. 

General  FOSTER. — Will  you  give  us  the  date  of  the  letter? 

Sir  CHARLES  RUSSELL. — The  date  of  the  letter  is  the  8th  of  March 
1892.  "In  your  note  of  February  29,  you  state  that  Her  Majesty's 
Government  has  been  informed  by  the  British  Commissioners  that  so 
far  as  pelagic  sealing  is  concerned,  there  is  no  danger  of  serious 
diminution  of  the  fur-seal  species  as  a  consequence  of  this  year's  hunt- 
ing, and  upon  this  ground  Lord  Salisbury  places  his  refusal,  to  renew 
the  modus  of  last  year.  His  Lordship  seems  to  assume  a  determination  of 
the  Arbitration  against  the  United  States  and  in  favour  of  Great  Britain, 
and  that  it  is  already  only  a  question  of  so  regulating  a  common  right 
to  take  seals  as  to  preserve  the  species.  By  what  right  does  he  do 
this  ?  Upon  what  principle  does  he  assume  that  if  our  claims  are  estab- 
lished", and  so  on, — it  will  not  be  an  injury  to  our  property. 

Mr.  PIIELPS. — I  beg  to  remind  the  Tribunal  of  another  motion  that 
has  been  filed  by  the  Agent  of  the  United  States,  to  strike  out  from 
the  Case  certain  claims  for  damages  and  certain  evidence.  We  await, 
of  course,  the  pleasure  of  the  Tribunal  as  to  the  time  when  it  should 
be  heard.  The  hour  for  adjournment  has  nearly  come.  I  wish  only  to 
say  that  at  some  time,  at  the  convenience  of  the  Tribunal,  and  before 
the  argument  on  the  merits  commences,  we  desire  to  have  an  oppor- 
tunity to  present  this  motion,  so  that  we  may  know  at  the  beginning 
of  the  argument  what  claims  and  what  evidence  are  regarded  by  the 
Tribunal  as  in  the  Case,  and  subject  to  consideration. 

Sir  KICHARD  WEBSTER.— My'learned  friend  the  Attorney-General, 
has  asked  me  to  deal  with  these  matters.  They  are  so  small  that  1  am 
perfectly  willing  they  should  be  discussed  at  any  time  the  Tribunal 
think  convenient.  We  did  understand  the  Tribunal  to  say  the  other 
day  that — and  I  read  the  words — u  they  consider  that  this  other  motion 
must  be  reserved  to  a  later  stage  of  the  proceedings  n. 

Mr.  Justice  HARLAN. — I  ought  to  say  that  I  simply  understood,  and  I 
believe  I  made  the  suggestion  to  the  President,  that  we  would  take  up 
the  argument  on  the  question  of  the  supplemental  report  first. 

Sir  EIGHARD  WEBSTER. — But  may  I  say  first  with  reference  to  this 
matter,  that  I  am  perfectly  willing,  as  I  believe  it  is  a  very  short  matter 
and  will  require  very  little  explanation,  to  take  it  up  now.  It  can  only 
occupy  a  very  few  minutes. 

The  PRESIDENT. — The  Tribunal  would  rather  take  the  matter  up  at 
its  next  session;  and  I  will  ask  Mr.  Phelps  at  that  moment  to  bring  his 
motion  before  us,  and  we  will  decide  whether  we  will  take  it  into  con- 
sideration or  not. 

The  Tribunal  proposes  to  meet  privately  on  Tuesday  next,  having  no 
public  sitting  on  that  day.  So  our  adjournment  today  will  be  until 
Wednesday,  at  half  past  11  o'clock. 

The  Tribunal  accordingly  adjourned  until  Wednesday,  April  12, 1893, 
at  half  past  11  o'clock. 
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SEVENTH  DAY,  APRIL  12™,  1893. 

Mr.  CARTETC.  Mr.  President:  it  would  be  evidence  of  insensibility 
on  my  part  if  in  opening  the  discussion  upon  the  important  questions 
with  which  we  are  to  deal  I  should  fail  to  express  my  sense  of  the 
novelty,  the  importance,  and  the  dignity  of  the  case,  and  of  the  high 
character  of  the  Tribunal  which  it  is  my  privilege  to  address.  You, 
Mr.  President,  in  acknowledging  the  honor  conferred  upon  you  by  your 
election  as  President,  expressed  in  appropriate  language  those  aspira- 
tions and  hopes  which  are  excited  and  gratified  by  so  signal  ah  attempt 
as  this  to  remove  all  occasion  for  the  employment  of  force  between 
nations  by  the  substitution  of  reason  in  the  settlement  of  controversies. 
I  beg  to  express  my  concurrence  in  those  sentiments. 

Nor  should  I  omit  a  grateful  recognition  of  the  extreme  kindness 
with  which  the  agent  and  counsel  on  the  part  of  the  United  States 
Government  have  been  received.  Not  only  has  this  magnificent  build- 
ing with  all  its  appliances  been  freely  offered  for  the  deliberations  of 
the  Tribunal  itself,  but  every  aid  and  assistance  which  we  as  counsel 
could  desire  have  been  freely  extended  to  us.  We  recognize  in  this  a 
fine  and  generous  hospitality,  worthy  of  France  and  her  great  capital — 
the  fair  and  beautiful  capital  of  the  world. 

Mr.  President,  in  reference  to  the  statement  which  was  made  by  my 
learned  friend,  Sir  Charles  Eussell,  as  to  theoider  of  proceeding  which 
counsel  have  agreed  to  adopt,  subject  to  the  approval  of  the  Tribunal, 
I  have  only  this  to  say;  we  do  not  admit  that  there  is  any  special  onus 
probandi  resting  upon  the  United  States  to  substantiate  its  own  con- 
tention in  reference  to  the  questions  in  dispute.  Those  questions,  in 
our  view,  are  submitted  to  the  Tribunal  for  examination  and  decision, 
and  it  is  for  the  counsel  on  each  side  alike,  to  make  good  their  respec- 
tive contentions.  Our  own  views  in  respect  to  the  circumstances  which 
make  it  proper  that  the  affirmative  should  be  taken  by  the  United 
States  are  that  they  are  the  party  seeking  for  the  affirmative  action  of 
the  Tribunal  in  their  favor.  I  have  no  more  to  add  in  reference  to  that, 
and  there  is  no  essential  point  of  difference  between  us. 

Touching  the  suggestion  which  you,  Mr.  President,  have  just  made 
respecting  the  importance  of  observing  a  separation  between  the  ques- 
tions of  right,  and  those  which  concern  regulations,  I  shall  endeavor 
to  exactly  comply  with  that  recommendation.  It  will  not  be  entirely 
possible  altogether  to  separate  those  questions,  but  the  direct  discus- 
sion of  them  I  shall  keep  entirely  separate.  Certain  considerations 
concerning  the  question  of  regulations  will  arise  and  become  material 
and  important  upon  the  argument  of  the  question  of  property,  but  I 
shall  deal  with  the  question  of  regulations  in  the  argument  of  the 
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question  of  property  to  the  extent  only  to  which  it  seems  to  me  that  i 
maybe  pertinent  to  that  subject.     The  general  and  direct  discussion 
of  the  question  of  regulations  I  shall  endeavor  carefully  to  separate 
from  the  rest  of  my  argument. 

In  the  discussion,  Mr.  President,  of  the  questions  which  the  Tri- 
bunal is  to  determine  it  seems  to  me  that  it  will  be  important  in  the 
first  place  that  the  arbitrators  should  have  before  them  some  sketch. 
as  brief  and  concise  as  possible,  of  the  subject  matter  of  the  contro- 
versy, of  the  particular  occasions  out  of  which  it  grew,  and  the  suc- 
cessive steps  through  which  it  has  from  time  to  time  passed,  until  it 
lias  reached  the  stage  at  which  we  now  find  it.  The  learned  arbitra- 
tors will,  I  think,  thus  be  able  to  breathe  the  atmosphere,  as  it  were, 
of  the  case;  to  approach  the  questions  as  the  parties  themselves 
approached  them,  and  thus  be  able  to  better  understand  and  appre- 
ciate their  respective  contentions. 

This,  therefore,  will  be  my  apology,  if  apology  were  needed,  for 
endeavoring  to  lay  before  you  an  outline  as  concise  as  I  shall  be  able 
to  make  it,  of  the  controversy  from  the  beginning,  before  proceeding  to 
discuss  the  particular  questions  which  are  to  be  submitted  to  you  for 
decision. 

The  case  has  reference  to  the  great  fur-sealing  interests  which  are 
centered  in  Bering  Sea  and  in  the  waters  which  adjoin  that  sea.  Those 
interests  began  to  assume  importance  something  like  a  century  ago. 
During  most  of  the  18th  century,  as  all  are  aware,  the  efforts  and 
ambitions  of  various  European  powers  were  directed  towards  the  taking 
possession,  the  settlement,  and  the  colonization  of  the  temperate  and 
tropical  parts  of  the-  American  continent.  In  those  efforts,  Russia 
seems  to  have  taken  a  comparatively  small  part,  if  any  part  at  all. 
Her  enterprise  and  ambition  were  attracted  to  these  Northern  seas — seas 
which  border  upon  the  coast  which  in  part  she  already  possessed — the 
Siberian  coast  of  Bering  Sea.  From  that  coast  explorations  were  made 
by  enterprising  navigators  belonging  to  that  nation,  until  the  whole  of 
Bering  Sea  was  discovered  and  the  coasts  on  all  its  sides  explored. 
The  Aleutian  Islands,  forming  its  southern  boundary,  were  discovered 
and  explored,  and  a  part  of  what  is  called  the  Northwest  Coast  of  the 
American  continent,  south  of  the  Alaskan  Peninsula,  and  reaching 
south  as  far  as  the  54th  or  50th  degree  of  north  latitude  was  also  vis- 
ited by  Russian  navigators  and  establishments  were  formed  upon  it  in 
certain  places.  The  great  object  of  Russia  in  these  enterprises  and 
explorations  was  to  reap  for  herself  the  sole  profit  and  the  sole  benefit 
which  could  be  derived  from  these  remote  and  ice-bound  regions; 
namely,  that  of  the  fur-bearing  animals  which  inhabited  them  and 
which  were  gathered  by  the  native  inhabitants.  To  obtain  for  herself 
the  benefit  of  those  animals  and  of  the  trade  with  the  natives  who 
were  engaged  in  gathering  them  constituted  the  main  object  of  the 
original  enterprises  prosecuted  by  Russian  navigators.  They  had  at 
a  very  early  period  discovered  what  we  call  the  Commander  Islands 
on  the  western  side  of  the  Bering  Sea,  which  were  then  as  they  are 
now,  one  of  the  principal  resorts  and  breeding  places  of  the  fur-seals. 
They  were  carrying  on  a  very  large,  or  a  considerable,  industry  in 
connection  with  those  animals  upon  those  islands. 

Prior  to  the  year  1787  one  of  their  navigators,  Capt.  Pribilof,  had 
observed  very  numerous  bodies  of  fur-seals  making  their  way  north- 
ward through  the  passes  of  the  Aleutian  chain.  Whither  they  were 
going  he  knew  not;  but,  from  his  knowledge  of  the  habits  of  the  seals 
in  the  region  of  the  Commander  Islands,  he  could  not  but  suppose  that 
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there  was,  somewhere,  north  of  the  Aleutian  chain  in  the  Bering  Sea 
another  great  breeding  place  and  resort  for  these  animals.  He,  there- 
fore, expended  much  labor  in  endeavoring  to  discover  these  resorts 
and  in  the  year  1786, 1  think  it  was,  on  one  of  his  voyages,  he  suddenly 
found  himself  in  the  presence  of  that  tremendous  roar — a  roar  almost 
like  that  of  Niagara,  it  is  said — which  proceeds  from  the  countless  multi- 
tudes of  those  animals  upon  the  islands.  He  knew  then  that  the  object 
for  which  he  was  seeking  had  been  attained;  and,  waiting  until  the 
fog  had  lifted,  he  discovered  before  him  the  islands  to  which  his  name 
was  afterwards  given.  That  was  in  1786.  Immediately  following  that 
discovery  many  Russians,  sometimes  individually  and  sometimes  asso- 
ciated in  companies,  resorted  to  those  islands,  which  were  uninhabited, 
and  made  large  captures  of  seals  from  them.  The  mode  of  taking 
them,  was  by  an  indiscriminate  slaughter  of  males  and  females;  and 
of  course  it  was  not  long  before  the  disastrous  effects  of  that  method 
became  apparent.  They  were  greatly  reduced  in  numbers,  and  at  one 
or  more  times  seemed  to  be  upon  the  point  almost  of  commercial  exter- 
mination. By  degrees  those  engaged  in  this  pursuit  learned  what  the 
laws  of  nature  were  in  respect  to  the  preservation  of  such  a  race  of 
animals.  They  learned  that  they  were  highly  polygamous  in  their 
nature,  and  that  a  certain  draft  could  be  taken  from  the  superfluous 
males  without  sensibly  depreciating  the  enormous  numbers  of  the  herd.- 
Learning  those  facts,  they  gradually  established  an  industry  upon  the 
islands,  removed  thither  a  considerable  number  of  the  population  of 
one  or  more  of  the  Aleutian  Islands  and  kept  them  permanently  there 
for  the  purpose  of  guarding  the  seals  upon  the  islands,  and  taking  at 
the  time  suitable  for  that  purpose  such  a  number  of  superfluous  males 
as  the  knowledge  they  had  acquired  taught  them  could  be  safely  taken. 

Finally  the  system  which  they  established  grew  step  by  step 
more  regular  and  precise;  and  sometime,  I  think  I  may  say,  in  the 
neighborhood  of  1845,  they  had  adopted  a  regular  system  which 
absolutely  forbade  the  slaughter  of  females  and  confined  the  taking 
to  young  males  under  certain  ages  and  to  a  certain  annual  number. 
Under  that  reasonable  system,  conforming  to  natural  laws,  the  exist- 
ence of  the  herd  was  perpetuated  and  its  numbers  even  largely 
increased;  so  that  at  the  time  when  it  passed  into  the  possession  of 
the  United  States  I  think  I  may  say  it  was  true  that  the  numbers  of 
the  herd  were  then  equal  to,  if  not  greater  than,  ever  had  been  known 
since  the  Islands  were  first  discovered.  A  similar  system  had  been 
pursued  by  the  Russians  with  similar  effect  upon  the  Commander 
Islands,  possessions  of  their  own  on  the  western  side  of  the  Bering 
Sea. 

The  advantage  of  these  results,  so  beneficial  to  Russia,  so  bene- 
ficial to  mankind,  may  be  more  easily  perceived  by  comparing  them 
with  the  results  which  have  flowed  from  the  discovery  of  other 
homes  of  the  fur-seal  in  other  seas.  It  is  well  known  that  south  of  the 
equator  and  near  the  southern  extremity  of  the  South  American  con- 
tinent there  were  other  islands,  Masafuera,  Juan  Fernandez,  the 
Falkland  Islands  and  other  places,  where  there  were  seals  in  almost 
equal  multitudes.  They  were  on  uninhabited  islands.  They  were  in 
places  where  no  protection  could  be  extended  against  tlie  capture  of 
them.  They  were  in  places  where  no  system  of  regulations  limiting 
drafts  which  might  be  made  upon  them  could  be  established;  and  the 
consequence  was  that  in  a  few  short  years  they  were  practically 
exterminated  from  every  one  of  such  haunts,  and  have  remained  ever 
since  practically,  in  a  commercial  point  of  view,  exterminated,  except 
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in  some  few  places  over  which  the,  authority  of  some  power  lias  been 
exercised,  and  where  regulations  have  been  adopted  more  or  less 
resembling  those  adopted  upon  the  I'ribilof  Islands,  and  by  which 
means  the  race  has,  to  a  certain  extent,  although  comparatively  small, 
been  preserved. 

That  was  the  condition  of  things  when  these  islands  passed  into  the 
possession  in  the  United  States  under  the  treaty  between  that  <  lovern- 
ment  and  Russia  of  18G7.  At  first,  upon  the  acquisition  by  the  I  nited 
States  Government,  its  authority  was  not  immediately  established; 
and,  consequently,  this  herd  of  seals  was  exposed  to  the  indiscrimi- 
nate ravages  of  individuals  who  might  be  tempted  thither  by  their 
hope  of  gaining  a  profit;  and  the  result  was  that  in  the  first  year 
something  like  240,000  seals  were  taken,  and  although  some  discrimi- 
nation was  attempted  and  an  effort  was  made  to  confine  the  taking  as  far 
as  possible  to  males  only,  yet  those  efforts  were  not.  in  every  respect 
successful.  That  great  draft  thus  irregularly  and  indiscriminately 
made  upon  them  had  undoubtedly  a  very  unfavorable  effect;  but  the 
following  year  the  United  States  succeeded  in  establishing  its  authority 
and  at  once  re- adopted  the  system  which  bad  been  up  to  that  time 
pursued  by  Russia  and  which  had  been  followed  by  such  advantageous 
results. 

In  addition  to  that,  and  for  the  purpose  of  further  insuring  the 
preservation  of  the  herd,  the  United  States  Government  resorted  to 
national  legislation.  Laws  were  passed,  the  first  of  them  as  early  as 
the  year  1870,  designed  to  protect  the  seal  and  other  fur-bearing 
animals  in  Bering  Sea,  and  the  other  possessions  recently  acquired 
from  Russia.  At  a  later  period  this  statute — with  others  that  had 
been  subsequently  passed — was  revised,  I  think  in  the  year  1873,  when 
a  general  revision  of  the  statutes  of  the  United  States  was  made. 
They  were  revised  and  made  more  stringent.  It  was  made  a  criminal 
offence  to  kill  any  female  seal;  and  the  taking  of  any  seals  at  all 
except  in  pursuance  of  the  authority  of  the  United  States  and  under 
such  regulations  as  it  might  adopt  was  made  a  criminal  offence.  Any 
vessel  engaged  in  the  taking  of  female  seals  "in  the  waters  of  Alaska," 
according  to  the  phrase  used  in  the  statute,  was  made  liable  to  seizure 
and  confiscation;  and  in  this  way  it  was  hoped  and  expected  that  the 
fur-seals  would  be  preserved  in  the  future  as  completely  as  they  had 
been  in  the  past  and  that  this  herd  would  continue  to  be  still  as  pro- 
ductive as  before,  and  if  possible  made  more  productive.  That  system 
thus  initiated  by  the  United  States  in  the  year  1870  produced  the  same 
result  as  had  followed  the  regulations  established  by  Russia.  The 
United  States  Government  was  enabled  even  to  take  a  larger  draft 
than  Russia  had  prior  to  that  time  made  upon  the  herd.  Russia  had 
limited  herself  at  an  early  period  to  the  taking  of  somewhere  between 
thirty  and  forty  thousand  seals  annually,  not  solely  perhaps  for  the 
reason  that  no  more  could  be  safely  taken  from  the  herd,  but  also  for 
the  reason,  as  I  gather  from  the  evidence,  that  at  that  time  the 
demand  for  seals  was  not  so  great  as  to  justify  the  putting  of  a  larger 
number  of  skins  upon  the  market. 

At  a  later  period  of  the  occupation  by  Russia,  her  drafts  were 
increased.  At  the  time  when  the  occupation  was  transferred  to  the 
United  States,  I  think  they  amounted  to  somewhere  between  50,000 
and  70,000  annually.  The  United  States,  as  I  say,  took  100,000  from 
the  beginning,  and  continued  to  make  those  annual  drafts  of  100,000 
down  to  the  year  1890.  That  is  a  period  of  something  like  19  years. 
The  taking  of  this  number  of  100,000  did  not,  at  first,  appear  to  lead 
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to  any  diminution  in  the  numbers  of  the  herd;  and  it  was  only  in  the 
year  1890,  or  a  few  years  prior  to  that  time,  that  a  diminution  in  the 
numbers  of  the  herd  was  first  observed.  This  diminution  was  at  that 
time  attributed  to  causes  of  which  I  shall  presently  say  something. 

Such  was  the  industry  established  by  the  United  States.  It  was  a 
very  beneficial  industry — beneficial,  in  the  first  instance,  to  herself. 
She  had  adopted  the  practice  of  leasing  these  islands  upon  long 
terms — twenty  years — to  a  private  corporation;  and  those  leases  con- 
tained an  obligation  to  pay  a  large  annual  sum  in  the  shape  of  a  rev- 
enue tax,  and  a  gross  sum  of  some  $60,000  as  rent.  In  addition  to  that, 
the  lessees  were  required  by  the  terms  of  the  lease  to  pay  to  the  United 
States  Government  a  certain  sum  upon  every  seal  captured  by  them, 
which  of  course  resulted  in  the  enjoyment  by  the  United  States  of  a 
still  larger  revenue.  It  was  beneficial  to  the.  lessees,  for  it  is  to  be  sup- 
posed, and  such  is  the  fact,  that  they  were  enabled  to  make  a  profit, 
notwithstanding  the  large  sums  they  were  compelled  to  pay  to  the 
United  States  Government,  upon  the  sealskins  secured  by  them.  But 
while  it  was  profitable  to  the  United  States  and  profitable  to  the  lessees, 
1  may  say — and  this  is  what  at  all  times  I  wish  to  impress  upon  this 
Tribunal — it  was  still  more  important  and  beneficial  to  the  world  at 
large.  The  fur-seal  is  one  of  the  bounties  of  Providence,  bestowed,  as 
all  the  bounties  of  Providence  are,  upon  mankind  in  general,  not  for 
the  benefit  of  this  particular  nation,  or  that  particular  nation,  but  for 
the  benefit  of  all;  and  all  the  benefit,  of  course,  which  mankind  can 
get  from  that  blessing  is  to  secure  the  annual  taking,  use  and  enjoy- 
ment of  the  increase  of  the  animal.  That  is  all  they  can  obtain  from 
it.  If  they  seek  to  obtain  more,  it  is  an  abuse  of  the  blessing,  involv- 
ing destruction,  necessary  destruction,  and  they  soon  deprive  them- 
selves of  the  benefit  altogether. 

This,  therefore,  was  the  benefit  to  mankind  which  was  made  possible, 
and  which  was  enjoyed  by  mankind  by  this  particular  mode  of  dealing 
with  the  fur-seals  which  had  been  established  and  carried  on  upon  the 
Pribilof  Islands.  Mankind  received  the  benefit  of  the  entire  annual 
increase,  and  at  the  same  time  the  stock  was  perpetually  preserved 
and  kept  from  any  sort  of  peril;  and  in  that  benefit  the  citizens  of  the 
United  States  enjoyed,  of  course,  no  advantage  over  the  rest  of  the 
world.  The  whole  product  of  the  herd  was  contributed  at  once  to  com- 
merce, and  through  the  instrumentality  of  commerce  was  carried  all 
over  the  world  to  those  who  desired  the  sealskins;  wherever  they  might 
be  on  the  face  of  the  globe,  and  whatever  nation  they  might  inhabit; 
and  they  got  them  upon  the  same  terms  upon  which  the  citizens  of  the 
United  States  enjoyed  them.  This  contribution  of  the  annual  product 
to  the  purposes  of  commerce,  to  be  dealt  with  as  commerce  deals  with 
one  of  its  subjects,  of  course  amounted  substantially  to  putting  it  up 
at  auction,  and  it  was  awarded  to  the  highest  bidder,  wherever  he 
might  dwell. 

The  effect  of  this  was,  also,  as  we  shall  have  occasion  to  see  in  the 
course  of  this  discussion,  to  build  up  and  maintain  an  important  indus- 
try in  Great  Britain.  It  was  there  that  the  sealskins  were  manufactured 
and  prepared  for  sale  in  the  market,  and  thousands  of  people  were 
engaged  in  that  industry,  many  more,  indeed,  than  were  engaged  in 
the  industry  of  gathering  the  seals  upon  the  Pribilof  Islands.  That 
particular  benefit  was  secured  to  Great  Britain  in  consequence  of  this 
industry. 

In  the  few  years  preceding  1890,  the  Government  of  the  United  States 
was  made  aware  of  a  peril  to  the  industry  which  had  thus  been  estab- 
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lished,  and  which  it  was  in  the  enjoyment  of— a  peril  to  the  pr< 
vation  of  this  race  of  seals — a  peril,  not  proceeding  IVom  what  may  be 
called  natural  causes,  such  as  the  killing  by  whales  and  other  animals 
which  prey  upon  the  seals  in  the  water,  but  a  peril  proceeding  from  the 
hand  of  man.  It  was  found  that  the  practice  of  pelagic  sealing,  which 
had  for  many  years,  and  indeed  from  the  earliest  knowledge  of  these 
regions,  been  carried  on  to  a  very  limited  extent  by  the  Indians  who 
inhabited  the  coasts  for  the  purpose  of  obtaining  food  for  themselves 
and  skins  for  their  clothing,  and  which  had  made  a  limited  draft  upon 
the  herds  in  that  way — it  was  found  that  this  practice  was  beginning 
to  be  extended  so  as  to  be  carried  on  by  whites,  and  in  large  vessels 
capable  of  proceeding  long  distances  from  the  shore,  of  encountering 
the  roughest  weather,  and  of  carrying  boats  and  boatmen  and  hunters, 
armed  with  every  appliance  for  taking  and  slaughtering  the  seals  upon 
their  passage  through  the  seas.  That  practice  began,  I  think,  in  the  year 
1870,  but  at  first  its  extent  was  small.  The  vessels  were  fitted  out 
mostly  from  a  port  in  British  Columbia,  and  confined  their  enterprise 
to  the  North  Pacific  Ocean,  not  entering  Bering  Sea  at  all;  and  their 
drafts  upon  the  seals,  even  in  the  North  Pacific  Ocean,  were  at  first 
extremely  small,  only  a  few  thousands  each  year.  But  the  business 
was  found  to  be  a  profitable  one,  and,  of  course,  as  its  profit  was  per- 
ceived, more  and  more  were  tempted  to  engage  in  it,  and  a  larger  and 
larger  investment  of  capital  was  made  in  it.  More  and  more  vessels 
prosecuted  the  fishery  in  the  North  Pacific  Ocean,  and  in  1883,  for  the 
first  time,  a  vessel  ventured  to  enter  Bering  Sea. 

The  learned  arbitrators  will  perceive  that  up  to  this  time,  during  the 
whole  of  the  Russian,  and  the  whole  of  the  American,  occupation  of 
these  islands,  there  had  been  no  such  thing  as  pelagic  sealing,  except 
in  the  insignificant  way  already  mentioned  by  the  Indians.  Those  two 
nations  had  enjoyed  the  full  benefit  of  this  property,  the  full  benefit  of 
these  herds  of  seals,  in  as  complete  a  degree  as  if  they  had  been  rec- 
ognized as  the  sole  proprietors  of  them,  and  as  if  a  title  in  them,  not 
only  while  they  were  ashore  and  upon  the  breeding  islands,  but  while 
they  were  absent  upon  their  migrations,  had  been  recognized  in  them 
during  that  whole  period ;  or  as  if  there  had  been  some  regulation  among 
the  nations  absolutely  prohibiting  all  pelagic  sealing.  Up  to  the  period 
when  pelagic  sealing  began  to  be  extended  those  advantages  were 
exclusively  enjoyed  by  Russia  and  the  United  States;  and  at  first,  as 
I  have  said,  this  pelagic  sealing  did  not  extend  into  Bering  Sea,  but 
was  carried  on  in  the  North  Pacific  Ocean,  and  south  and  east  of  the 
Aleutian  chain. 

Why  Bering  Sea  was  thus  carefully  abstained  from,  it  may  perhaps 
be  difficult  at  the  present  time  altogether  to  say.  It  may  be  for  the 
reason  that  it  was  farther  off,  more  difficult  to  reach.  It  may  be  for  the 
reason  that  the  pelagic  sealers  did  not  at  first  suppose  that  they  had  a 
right  to  enter  Bering  Sea  and  take  the  seals  there,  for  it  was  well 
known  that  during  the  whole  of  the  Russian  occupation,  Russia  did 
assert  for  herself  an  exclusive  right  to  all  the  products  of  that  region 
of  the  globe;  and  it  was  also  well  known  to  all  Governments,  and  to 
these  pelagic  sealers,  that  the  United  States  had,  when  they  acceded 
to  the  sovereignty  over  these  islands,  asserted  a  similar  right,  and  made 
the  practice  of  pelagic  sealing,  in  Bering  Sea  at  least — perhaps  farther, 
but  in  Bering  Sea,  at  least — a  criminal  offence  under  their  law.  But 
from  whatever  cause,  it  was  not  until  the  year  1883  that  any  pelagic 
sealers  ventured  into  Bering  Sea.  During  that  year  a  single  vessel  did 
enter  there,  took  a  large  catch,  was  very  successful,  and  was  not  called 
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to  any  account;  and  this  successful  experiment  was,  of  course,  followed 
during  the  succeeding  years  by  many  repetitions  of  the  same  enter- 
prise. 

The  extent  to  which  pelagic  sealing  was  thus  carried  on  in  Bering 
Sea,  its  probable  consequences  upon  the  herds  which  made  their  homes 
upon  the  Pribilof  Islands,  was  not  at  first  appreciated  either  by  the 
United  States,  or  by  the  lessees  of  the  Islands.  There  was  no  means 
by  which  they  could  easily  find  out  how  many  vessels  made  such  excur- 
sions, and  they  did  not  at  first  seem  to  suppose  that  their  interests 
were  particularly  threatened  by  it.  Consequently,  for  the  first  two  or 
three  years  no  notice  seems  to  have  been  taken  of  these  enterprises  by 
the  Government  of  the  United  States,  although  it  had  laws  against 
them.  But  in  1886,  this  practice  of  taking  seals  at  sea  became  so 
largely  extended  that  it  excited  apprehensions  for  the  safety  of -the 
herd;  and  it  was  perhaps  thought  at  that  time  that  there  was  already 
observable  in  the  condition  of  the  herd  some  damaging,  destructive 
consequence  of  that  pursuit  of  them  by  sea. 

The  attention  of  the  United  States  having  been  called  to  the  prac- 
tice, that  Government  determined  to  prevent  it,  and  the  first  method 
to  which  it  resorted  was  an  attempt  to  enforce  the  laws  upon  its  statute- 
book,  which  prohibited  the  practice  and  subjected  all  vessels  engaged 
in  it  to  seizure  and  confiscation.  Instructions  were  accordingly  given 
to  the  cruisers  of  the  United  States  to  suppress  the  practice,  and  to 
enforce  those  laws.  The  result  was  that  in  the  year  1886  three  British 
vessels  and  some  American  vessels  were  taken  while  engaged  in  the 
pursuit  illegally  under  the  laws  of  the  United  States.  They  were  car- 
ried in  and  condemned. 

These  seizures  were  in  1886.  They  were  followed  by  protest  on  the 
part  of  Great  Britain  and  that  protest  was  made  by  a  note  addressed 
by  Sir  Lionel  Sackville  West  to  Mr.  Bayard. 

Sir  CHARLES  EUSSELL.  Give  us  the  reference,  Mr.  Carter,  please,  as 
you  go  along. 

Mr.  CARTER.  It  is  on  page  153,  Yol.  1  of  the  Appendix  to  the  Amer- 
ican Case : 

Sir  L.  S.  Sackville  West  to  Mr.  Bayard. 

WASHINGTON,  September  27,  18SG.     (Received  September  28.) 

SIR:  I  have  the  honor  to  inform  you  that  Her  Majesty's  Government  have  received 
a  telegram  from  the  commander-m-chief  of  Her  Majesty's  naval  forces  on  the  Pacitic 
station  respecting  the  alleged  seizure  of  the  three  British  Columbian  seal  schooners 
by  the  United  States  revenue  cruiser  Corwin,  and  I  ain  in  consequence  instructed  to 
request  to  be  furnished  with  any  particulars  which  the  United  States  Government 
may  possess  relative  to  this  occurrence. 

I  have  etc.,  L.  S.  SACKVILLE  WEST. 

That  was  the  first  note  addressed  by  the  British  Government  in  con- 
sequence of  these  seizures  and,  as  the  learned  arbitrators  will  perceive, 
it  called  only  for  information.  Mr.  Bayard,  who  was  then  the  Ameri- 
can Secretary  of  State,  did  not  immediately  respond  to  this  note.  He 
could  not  give  the  requisite  information.  The  locality,  as  you  will  per- 
ceive, is  exceedingly  remote  from  Washington,  and  communication 
with  it  could  only  be  had  on  rare  occasions.  The  opportunities  for  com- 
munication were  very  few,  and  therefore  it  was  necessary,  it  was  una- 
voidable, that  a  very  considerable  period  of  time  would  elapse  before 
the  United  States  could  procure  the  information  desired  by  the  British 
Government,  and  acquaint  themselves  with  the  particulars.  But, 
by  reason  of  this  demand  the  United  States  Government  was  called 
upon  to  consider  questions  that  would  thus  be  likely  to  arise  and  to 
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determine  the  course  it  would  be  Ixst  to  pursue  in  reference  to  tln»e 
questions — to  consider  the  exigency  \vitli  which  it  was  thus  confronted. 
What  was  it?  Jlere  had  been  an  industry  carried  on  by  JJussiji,  before 
the  acquisition  by  the  United  States,  for  three,  -fourths  of  a  century.  It 
had  been  continued  by  the  United  States  for  twenty  years,  and  contin- 
ued with  all  the  benefits  to  the  United  States  and  to  the  world  which 
1  have  mentioned.  Jtwas  threatened  by  this  practice,  which  was  rap- 
idly extending  itself,  of  pelagic  sealing.  What  //v/.v  pelagic  sealing— 
for  that  was  the  thing  which  at  first  arrested  the  attention  of  the 
United  States  Government — what  wan  pelagic  sealing,  and  what  were 
its  obvious  and  its  necessary  consequences'? 

I  must  say  a  word  or  two  upon  that  point,  although  it  will  subse- 
quently form  a  subject  of  more  extended  discussion;  but  right  upon 
its  face,  pelagic  sealing  appeared  to  be,  as  it  undoubtedly  was.  simply 
a  rapid  method  of  destroying  the  race  of  seals. 

Senator  MORGAN.  Before  you  proceed  to  argue  that,  I  would  like  to 
ask  a  question  about  the  sealers  in  Bering  Sea. 

Mr.  CARTER.  Certainly. 

Senator  MORGAN.  I  find  a  table  in  this  Appendix  to  the  Case  of  the 
United  States,  which  states  that  the  "City  of  Sau  Diego1',  a  schooner, 
was  seized  by  the  American  Government  on  July  17th,  and  it  was  an 
American  ship. 

Mr.  CARTER.  Yes. 

Senator  MORGAN.  And  then  the  Thornton,  the  Carolina,  and  the 
Onward  were  seized  subsequently,  on  August  first  and  second,  and 
they  were  British.  Is  that  the  proper  statement  as  you  understand  it? 

Mr.  CARTER.  I  so  understand  it.  The  first  seizures  that  were  made 
were  both  American  and  British. 

Senator  MORGAN.  The  first  seizure  that  was  made,  according  to  this 
table — and  that  is  the  reason  I  call  your  attention  to  it — was  an  Ameri- 
can ship,  on  July  17th,  and  then  the  next  seizure  was  August  1st  of 
British  vessels. 

Mr.  CARTER.  Doubtless  that  is  correct.  I  have  not  carried  in  my 
mind  the  fact  that  the  first  seizure  made  was  of  an  American  vessel.  It 
would  appear  to  be  so  by  the  statement  which  was  read  by  the  learned 
arbitrator. 

I  have  said  that  pelagic  sealing  seemed  to  be  simply  destruction.  It 
was  destruction  because  it  was  not  regulated.  It  was  destruction 
because  it  proceeded  in  defiance  of  the  obvious  and  well  known  laws 
which  govern  the  protection  and  preservation  of  the  race  of  seals.  If 
it  continued  it  seemed  to  the  United  States  that  it  would  as  surely 
result  in  the  destruction  of  the  seals  as  the  indiscriminate  slaughter 
of  them  on  the  islands  of  the  southern  ocean  had  resulted  in  the 
destruction  of  the  herds  in  that  quarter  of  the  globe.  They  could  not 
imagine  that  that  could  be  right.  They  could  not  imagine  that  it  was 
right  or  proper  for  any  nation,  or  any  men  anywhere  upon  the  globe, 
on  the  sea  or  on  the  land,  to  sweep  put  of  existence  one  of  the  bounties 
of  Providence.  They  could  not  imagine  that,  when  there  was  an 
industry  established  and  in  full  operation  and  which  had  been  in  opera- 
tion for  nearly  a  century,  by  which  the  whole  benefit  of  this  race  of 
animals  was  secured,  and  permanently  secured  to  man,  without  any 
peril  to  the  stock,  any  man  or  any  nation  could  rightfully,  on  the  sea, 
or  anywhere  else,  come  in  and  by  an  indiscriminate  and  destructive 
pursuit  of  the  animal  take  away  that  benefit  forever  from  mankind.  So 
it  seemed  to  them,  and  so,  therefore,  they  had  no  hesitation  in  giving 
the  instructions  which  resulted  in  the  seizure  of  these  vessels;  and 
those  seizures  resulted  in  the  demand  which  I  have  just  read. 
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I  have  said  that  there  was  no  immediate  answer  to  this  call  of  the 
British  Government,  because  owing  to  the  remoteness  of  the  locality 
the  necessary  information  could  not  be  procured.  It  was  followed  up, 
therefore,  very  properly  by  Her  Majesty's  representative,  and  on  the 
!ttst  of  October,  1886,  he  addressed  to  Mr.  Bayard  another  note,  which 
will  also  be  found  on  page  153  of  the  same  volume,  as  follows : 

Sir  L.  S.  SacTcville  West  to  Mr.  Bayard. 

WASHINGTON,  October  21, 1886.     (Received  October  22.) 

SIR  :  With  reference  to  my  note  of  the  27th  ultimo,  requesting  to  be  furnished 
with  any  particulars  which  the  United  States  Government  may  possess  relative  to 
the  seizure  in  the  North  Pacific  waters  of  three  British  Columbian  seal  schooners  by 
the  United  States  revenue  cruiser  Corwin,  and  to  which  I  am  without  reply,  1  have 
the  honor  to  inform  you  that  I  am  now  instructed  by  the  Earl  of  Iddesleigh,  Her 
Majesty's  principal  secretary  of  State  for  foreign  affairs,  to  protest  in  the  name  of 
Her  Majesty's  Government  against  such  seizure,  and  to  reserve  all  rights  to  compen- 
sation. 

I  have,  etc.,  L.  S.  SACKVILLE  WEST. 

The  state  of  mind  in  which  the  representatives  of  the  British  Gov- 
ernment appear  to  be  at  this  time  is  exhibited  by  a  note  from  the  Earl 
of  Iddesleigh  to  Sir  Lionel  Sackville  West,  which  preceded  the  sending 
of  the  note  which  I  have  last  mentioned.  This  was  written  on  the  30th 
of  October  1886.  It  begins  with  mentioning  the  fact  that  Her  Majesty's 
Government  was  still  awaiting  the  result  of  the  application  to  the 
United  States  for  information. 

Sir  CHARLES  RUSSELL.  It  did  not  precede  the  other.    It  is  later. 

Mr.  CARTER.  Yes,  it  is  a  later  note.  I  am  much  obliged  to  you.  It 
is  a  later  note,  dated  October  30th : 

Earl  of  IddealeigJi  to  Sir  L.  S.  Sackville  West. 

FOREIGN  OFFICE,  October  SO,  1886. 

SIH  :  Her  Majesty's  Government  are  still  awaiting  a  report  on  the  result  of  applica- 
tion which  you  were  directed  by  my  dispatch  No.  — 181.  of  the  9th  ultimo,  to  make 
to  the  Government  of  the  United  States  for  information  in  regard  to  the  reported 
seizure  by  the  United  States  revenue  cutter  Corwin  of  three  Canadian  schooners 
while  engaged  in  the  pursuit  of  seals  in  Behring's  Sea. 

In  the  meanwhile  further  details  in  regard  to  these  seizures  have  been  sent  to  this 
country,  and  Her  Majesty's  Government  now  consider  it  incumbent  on  them  to  bring 
to  the  notice  of  the  United  States  Government  the  facts  of  the  case  as  they  have 
reached  them  from  British  sources. 

It  seems  the  British  Government  had  obtained  some  information 
which  they  had  expected  from  the  Government  of  the  United  States. 
This  note  proceeds  thus : 

It  appears  that  three  schooners,  named  respectively  the  Carolina,  Onward  and  the 
Thornton  were  fitted  out  in  Victoria,  British  Columbia,  for  the  capture  of  seals  in 
the  waters  of  the  Northern  Pacific  Ocean  adjacent  to  Vancouver's  Island,  Queen 
Charlotte  Islands  and  Alaska. 

According  to  the  deposition  enclosed  herewith  from  some  of  the  officers  and  men 
these  vessels  were  engaged  in  the  capture  of  seals  in  the  open  sea,  out  of  sight  of 
land,  when  they  were  taken  possession  of,  on  or  about  the  1st  of  August  last,  by  the 
United  States  revenue  cutter  Corwin — the  Carolina  in  latitude  55  degrees  50  minutes 
North,  Longitude  168  degrees  53  minutes  West;  the  Onward  in  latitude  50  degrees  52 
minutes  North  and  Longitude  167  degrees  55  minutes  West;  and  the  Thornton  in 
about  the  same  latitude  and  longitude. 

They  were  all  at  a  distance  of  more  than  sixty  miles  from  the  nearest  land  at  the 
time  of  their  seizure,  and  on  being  captured  were  towed  by  the  Corwin  to  Ounalaska, 
where  they  are  still  detained.  The  crews  of  the  Carolina  and  Thornton,  with  the 
exception  of  the  Captain  and  one  man  of  each  vessel  detained  at  that  port,  were,  it 
appears,  sent  by  »tho  steamer  St.  Paul  to  San  Francisco,  Cal.,  and  then  turned  adrift, 
while  the  crew'of  the  Onward  were  kept  at  Ounalaska. 
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At  the  time  of  their  seizure  the  Carolina  had  086  seal-skins  on  hoard,  the  Thornton 
•KM  :md  the  Onininl  INK),  and  thrsr  were  detained,  and  would  appear  to  ho  still  kept 
at  Ounalaska,  along  with  the  schooners,  by  the  I  nit«-<l  States  authorities. 

According  to  information  given  in  t  lie  "Alaskan  "  a  newspaper  published  at  Sitka, 
in  the  territory  of  Alaska,  and  dated  the  1th  of  September  issil,  it  is  reported: 

1)  That  the  master  and  mate,  of  the  schooner  Thornton  were  brought  for  trial  before 
Judge  Dawsou  in  the  United  States  District  Court  at  Sitka,  on  the  30th  of  August 
last. 

2)  That  the  evidence  given  by  the  officers  of  the  United  States  revenue  cutter 


went  to  show  that  the  Thornton  was  seized  while  in  Bering  Sea,  about  60  or 
70  miles  Southeast  of  St.  George  Island,  for  the  offence  of  hunting  and  killing  seals 
wit  hin  that  part  of  Bering  Sea,  which  (it  was  alleged  by  the  Alaska  newspaper;,  was 
ceded  to  the  United  States  by  Russia  in  1867. 

3)  That  the  Judge  in  his  charge  to  the  jury,  after  quoting  the  first  article  of  the 
treaty  of  the  30th  of  March,  1867,  between  Russia  and  the  United  States,  in  which 
the  Western  boundary  of  Alaska  is  denned,  went  on  to  say: 

Then  lie  gives  an  extract  from  the  Judge's  charge. 

4)  That  the  jury  brought  in  a  verdict  of  guilty  against  the  prisoners,  in  accord 
ance  with  which  the  Master  of  the  Thornton,  Hans  Guttonson,  was  sentenced  to 
imprisonment  for  thirty  days  and  to  pay  a  fineof  $500;  andthemateof  the  Thornton, 
Norman,  was  sentenced  to  imprisonment  for  thirty  days  and  to  pay  a  line  of  $300; 
which  terms  of  imprisonment  are  presumably  being  now  carried  into  effect. 

There  is  also  reason  to  believe  that  the  masters  and  mates  of  the  Onward  and  Caro- 
lina have  since  been  tried  and  sentenced  to  undergo  penalties  similar  to  those  now 
being  inflicted  on  the  master  and  mate  of  the  Thornton. 

Sir  CHARLES  RUSSELL.  I  would  be  glad,  if  it  is  not  inconvenient  to 
my  friend,  if  he  would  read  the  grounds  of  the  Judge's  charge. 
Mr.  CARTER.  Certainly. 

Sir  CHARLES  KUSSELL.  Beginning  with  the  words  "All  the  waters". 
Mr.  CARTER.  This  is  the  part  quoted  from  the  Judge's  charge: 

All  the  waters  within  the  boundary  set  forth  in  this  treaty  to  the  Western  end  of 
the  Aleutian  Archipelago  and  chain  of  islands  are  to  be  considered  as  comprised 
within  the  waters  of  Alaska,  and  all  the  penalties  prescribed  by  law  against  the 
killing  of  fur-bearing  animals  must,  therefore,  attach  against  any  violation  of  law 
within  the  limits  heretofore  described.  If,  therefore,  the  jury  believe  from  the  evi- 
dence, that  the  defendants  by  themselves  or  in  conjunction  with  others,  did,  on  or 
about  the  time  charged  in  the  information,  kill  any  otter,  mink,  marten,  sable  or 
fur-seal,  or  other  fur-bearing  animal  or  animals,  on  the  shores  of  Alaska  or  in  the 
Beliring  Sea  east  of  193  degrees  of  west  longitude,  the  jury  should  find  the  defend- 
ants guilty. 

That  is  the  boundary  in  the  Treaty  —  the  western  boundary  named  in 
the  Treaty  of  cession  to  the  United  States  from  Eussia. 

The  jury  should  find  the  defendants  guilty,  and  assess  their  punishment  separately 
at  a  fine  of  not  less  than  $200  nor  more  than  $1,000,  or  imprisonment  not  more  than  six 
months,  or  by  both  such  line  (within  the  limits  herein  set  forth)  and  imprisonment. 

Lord  Iddesleigh  continues  : 

You  will  observe  from  the  facts  given  above,  that  the  authorities  of  the  United 
States  appear  to  lay  claim  to  the  sole  sovereignty  of  that  part  of  Behring  Sea  lying 
east  of  the  westerly  boundary  of  Alaska,  as  defined  in  the  first  article  of  the  treaty 
concluded  between  the  United  States  and  Russia  in  1867,  by  which  Alaska  was  ceded 
to  the  United  States,  and  which  includes  a  stretch  of  sea  extending  in  its  widest  part 
some  600  or  700  miles  easterly  (westerly?)  from  the  mainland  of  Alaska. 

In  support  of  this  claim,  those  authorities  are  alleged  to  have  interfered  with  the 
peaceful  and  lawful  occupation  of  Canadian  citizens  on  the  high  seas,  to  have  taken 
possession  of  their  ships,  to  have  subjected  their  property  to  forfeiture,  and  to  have 
visited  upon  their  persons  the  indignity  of  imprisonment. 

Such  proceedings,  if  correctly  reported,  would  appear  to  have  been  in  violation 
of  the  admitted  principles  of  international  law. 

I  request  that  you  will,  on  the  receipt  of  this  dispatch,  seek  an  interview  with 
Mr.  Bayard,  and  make  him  acquainted  with  the  nature  of  the  information  with 
which  Her  Majesty's  Government  has  been  furnished  respecting  this  matter,  and 
state  to  him  that  they  do  not  doubt  that,  if  on  inquiry  it  should  prove  to  be  correct, 
the  Government  of  the  United  States  will,  with  their  well  known  sense  of  justice, 
at  once  admit  the  illegality  of  the  proceedings  resorted  to  against  the  British  vessels. 
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and  the  British  subjects  above  mentioned,  and  will  cause  reasonable  reparation  to 
be  made  for  the  wrongs  to  which  they  have  been  subjected  and  for  the  losses  which 
they  have  sustained. 

Should  Mr.  Bayard  desire  it,  you  are  authorized  to  leave  with  him  a  copy  of  this 
dispatch. 

1  am,  etc.,  IDDESLEIGH. 

The  learned  arbitrators  will  thus  perceive  the  ground  which  the 
British  Government  were  at  first  disposed  to  take — and  a  copy  of  this 
dispatch  was  eventually  communicated,  no  doubt,  and  therefore  they 
did  take  this  ground  originally — that  this  business  of  pelagic  sealing 
was  a  peaceful  and  lawful  occupation  on  the  high  seas,  and  that,  being 
such,  it  could  not  be  interfered  with,  nor  could  those  who  were  engaged 
in  it  be  taken  and  their  property  confiscated,  by  the  action  of  the 
American  Government.  The  ground  was,  that  these  seizures  by  the 
American  Government  were  made  at  a  greater  distance  than  three 
miles  from  the  shore,  outside  of  its  jurisdiction,  and  were,  therefore, 
unauthorized  and  unlawful.  The  grounds  are  two :  First,  that  the  occu- 
pation of  pelagic  sealing  is  a  peaceful  and  lawful  one;  second,  that  out- 
side, upon  the  high  seas,  the  Government  of  the  United  States  has  no 
authority  to  arrest  British  vessels. 

These  requests  from  the  representative  of  the  Government  of  Great 
Britain  upon  Mr.  Bayard  for  information  were  from  time  to  time 
repeated  during  the  delay  which  occurred,  and  which  was  made  neces- 
sary, by  the  great  remoteness  of  the  scene  of  the  difficulties  from  the 
city  of  Washington ;  and  on  the  4th  of  April  1887.  the  following  note  was 
addressed  to  Mr.  Bayard,  which  will  be  found  on  page  159  of  the  first 
volume  of  the  Appendix  to  the  American  Case : 

Sir  L.  S.  Sackville  West  to  Mr.  Bayard. 

WASHINGTON,  April  4,  1887.     (Received  April  4.) 

SIR:  In  view  of  the  approaching  fishing  season  in  Behring  Sea  and  the  fitting  out 
of  vessels  for  fishing  operations  in  those  waters,  Her  Majesty's  Government  have 
requested  me  to  inquire  whether  the  owners  of  such  vessels  may  rely  on  being  unmo- 
lested by  the  cruisers  of  the  United  States  when  not  near  land. 

Her  Majesty's  Government  also  desires  to  know  whether  the  documents  referred  to 
in  your  note  of  the  3d  of  February  last  connected  with  the  seizure  of  certain  British 
vessels  beyond  the  three-mile  limit  and  legal  proceedings  connected  therewith  have 
been  received.  And  I  have  the  honor  therefore  to  request  you  to  be  good  enough  to 
enable  me  to  reply  to  these  inquiries  on  the  part  of  Her  Majesty's  Government  with 
as  little  delay  as  possible. 

I  have,  etc.,  L.  S.  SACKVILLE  WEST. 

In  that  note,  as  you  will  perceive,  two  points  are  made;  first,  that 
some  instructions  should  be  given  to  United  States  cruisers,  so  that 
British  sealers  should  not  be  molested  in  the  forthcoming  season;  and, 
second,  an  inquiry  whether  the  information  desired  had  been  received. 

On  the  12th  of  April,  Mr.  Bayard  replies  to  that  note  as  follows . 

Mr.  Bayard  to  Sir  L.  S.  SaclcvilU  West. 

DEPARTMENT  OF  STATE,  Washington,  April  12,  1887. 

SIR:  I  have  the  honor  to  acknowledge  your  note  of  the  4th  instant  relative  to  the 
fisheries  in  Behring  Sea,  and  inqiiiring  whether  the  documents  referred  to  in  my 
note  of  February  3,  relating  to  the  cases  of  seizure  in  those  waters  of  vessels  charged 
with  violating  the  laws  of  the  United  States  regulating  the  killing  of  fur-seals,  ha4 
been  received. 

The  records  of  the  judicial  proceedings  in  the  cases  in  the  district  court  in  Alaska 
referred  to,  were  only  received  at  this  Department  on  Saturday  last,  and  are  now 
under  examination. 

The  remoteness  of  the  scene  of  the  fur-seal  fisheries  and  the  special  peculiarities 
of  that  industry  have  unavoidably  delayed  the  Treasury  officials  in  framing  appro- 
priate regulations  and  issuing  orders  to  United  States  vessels  tp  police  the  Alaskan 
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\\ali  rs  for  the  protection  of  the  fur  seals  from  indiscriminate  slaughter  and 

qnenl  speedy  e\ terminal  ion. 

The  laws  <>!'  the  I'niied  SI  ales  in  this  behalf  are  contained  in  the  Revised  St.-i  i 
relating  to  Alaekft,  IB  sections  1515(1-1 1)71,  and  have  been  in  force  tor  upwards  of  seven- 
teen years;  and  prior  to  the  seizures  of  last  summer  hut  a  single  infraction  is  known 
to  have  occurred,  and  that  was  promptly  punished. 

The  question  of  instructions  to  < ioveniment  vessels  in  regard  to  preventing  the 
indiscriminate  killing  of  fur  seals  is  now  being  considered,  and  I  will  inform  you  at 
the  earliest ,  day  possible  what  has  been  decided,  so  that  British  and  other  vessels 
visiting  the  waters  in  question  can  govern  themselves  accordingly. 
1  have,  etc., 

T.  F.  BAYARD. 

That  was  followed  by  a  note  from  the  British  Minister  to  Mr.  Bayard, 
on  July  8th : 

SIR  :  With  reference  to  your  note  of  the  12th  April,  stating  that  the  records  of 
the  judicial  proceedings  in  the  cases  of  the  British  vessels  seized  in  the  Behring  Sea 
had  been  received,  I  have  the  honor  to  inform  you  that  the  Marquis  of  Salisbury  has 
instructed  me  to  request  you  to  be  good  enough  to  furnish  me  with  a  copy  of  the 
same  for  the  information  of  Her  Majesty's  Government. 

Mr.  Bayard  addresses  a  note  on  the  llth  of  July  to  Sir  Lionel  Sack- 
ville  West  as  follows : 

SIR:  Complying  with  the  request  contained  in  your  note  of  the  8th  instant,  con- 
veyed to  rue  under  the  instructions  of  your  Government,  I  have  the  honor  to  enclose 
you  two  printed  copies  of  the  judicial  proceedings  in  the  United  States  district  court 
for  the  District  of  Alaska  in  the  several  cases  of  libel  against  the  schooners  Onward, 
Carolina  and  Thornton,  for  killing  fur-seals  in  Alaskan  waters. 

The  furnishing  of  these  records  to  the  representative  of  the  British 
Government,  containing  a  full  report  of  the  proceedings  in  the  district 
court  of  Alaska  of  course  conveyed  full  information  of  the  grounds 
upon  which  vessels  of  that  nation  had  been  seized  and  carried  in  and 
condemned.  Upon  the  receipt  of  those  records  by  the  British  minister 
they  were  transmitted  to  Lord  Salisbury,  and  upon  examination  of 
them,  and  upon  acquiring  full  knowledge,  as  he  then  did,  of  the  grounds 
upon  which  the  vessels  had  been  seized  and  condemned,  he  addressed 
a  note  to  the  British  Minister  in  Washington,  of  which  a  copy  was  to 
be  furnished  to  the  American  Government.  He  considers  those  grounds 
and  states  the  attitude  of  the  British  Government  in  relation  to  them. 
That  letter  was  written  on  the  10th  of  September,  1887.  Something 
like  a  year  had  elapsed,  the  learned  arbitrators  will  perceive,  from  the 
time  of  the  original  seizures,  which  time  had  been  occupied,  presum- 
ably, in  the  endeavor  to  obtain  this  information.  The  Marquis  of  Salis- 
bury writes : 

FOREIGN  OFFICE,  September  10,  1887. 

SIR:  By  a  dispatch  of  the  30th  October  last  (No.  214)  the  late  Earl  of  Iddesleigh 
instructed  you  to  call  the  attention  of  the  United  States  Secretary  of  State  to  the 
circumstances  of  the  seizure  in  Behring's  Sea,  by  the  American  cruiser  Corwin,  of 
some  British  Canadian  vessels;  and  his  lordship  directed  you  to  state  to  Mr.  Secre- 
tary Bayard  that  Her  Majesty's  Government  felt  sure  that  if  the  proceedings  which 
were  reported  to  have  taken  place  in  the  United  States  district  court  were  correctly 
described  the  United  States  Government  would  admit  their  illegality,  and  would 
cause  reasonable  reparation  to  be  made  to  the  British  subjects  for  the  wrongs  to 
which  they  had  been  subjected  and  for  the  losses  which  they  had  sustained. 

By  a  previous  dispatch  of  the  9th  September,  you  had  been  desired  to  ask  to  be 
furnished  with  any  particulars  which  the  United  States  Government  might  possess 
relative  to  the  seizures  in  question ;  and  on  the  10th  October  you  were  instructed  to 
enter  a  protest  on  behalf  of  Her  Majesty's  Government,  and  reserve  for  consideration 
hereafter  all  rights  to  compensation. 

Nearly  four  mouths  having  elapsed  without  any  definite  information  being  fur- 
nished by  the  United  States  Government  as  to  the  grounds  of  the  seizures,  my  prede- 
cessor instructed  you,  on  the  8th  of  June  [January?]  last,  to  express  to  Mr.  Bayard 
the  concern  of  Her  Majesty's  Government  a.t  the  delay,  and  to  urge  the  immediate 
attention  of  the  United  States  Government  to  the  action  of  the  American  authorities 
in  their  treatment  of  these  vessels  and  of  their  masters  and  crews. 
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On  the  od  February  Mr.  Bayard  informed  you  that  the  record  of  the  judicial  pro- 
ceeding's which  he  had  called  for  was  shortly  expected  to  reach  Washington,  and 
that,  without  conclusion  at  that  time  of  any  questions  which  might  be  found  to  be 
involved  in  these  cases  of  seizures,  orders  had  been  issued  by  the  President's  direc- 
tion for  the  discontinuance  of  all  pending  proceedings,  the  discharge  of  the  vessels 
referred  to,  and  the  release  of  all  persons  under  arrest  in  connection  therewith. 

On  the  4th  of  April,  under  instructions  from  me,  you  inquired  of  Mr.  Bayard,  in 
view  of  the  approaching  fishing  season  in  Behring's  Sea,  whether  the  owners  of  British 
vessels  might  rely  when  not  near  land  on  being  unmolested  by  the  cruisers  of  the 
United  States,  and  you  again  asked  when  the  record  of  the  judicial  proceedings 
might  be  expected. 

Mr.  Bayard  informed  you,  in  reply  (12th  April),  that  the  papers  referred  to  had 
reached  him  and  were  being  examined;  that  there  had  been  unavoidable  delay  in 
framing  appropriate  regulations  and  issuing  orders  to  the  United  States  vessels  to 
police  the  Alaskan  waters;  that  the  Revised  Statutes  relating  to  Alaska,  sections 
1956  and  1971,  contained  th«  laws  of  the  United  States  in  relation  to  the  matter;  and 
that  the  regulations  were  being  considered,  and  he  would  inform  you  at  the  earliest 
day  possible  what  had  been  decided,  so  that  British  and  other  vessels  might  govern 
themselves  accordingly. 

In  view  of  the  statements  made  by  Mr.  Bayard  in  his  note  of  the  3d  February,  to 
which  I  have  referred  above,  Her  Majesty's  Government  assumed  that,  pending  a  con- 
clusion of  the  discussion  between  the  two  Governments  on  the  general  question 
involved,  no  further  similar  seizures  of  British  vessels  would  be  made  by  order  of  the 
United  States  Government.  They  learn,  however,  from  the  contents  of  Mr.  Bayard's 
note  of  the  13th  ultimo,  inclosed  in  your  dispatch,  No.  245,  of  the  15th  ultimo,  that 
such  Avas  not  the  meaning  which  he  intended  should  be  attached  to  his  communica- 
tion of  the  3d  February;  and  they  deeply  regret  to  find  a  proof  of  their  misinterpre- 
tation of  the  intentions  of  the  United  States  Government  from  an  announcement 
recently  received  from  the  commander-in-chief  of  Her  Majesty's  naval  forces  in  the 
Pacific,  that  several  more  British  vessels  engaged  in  seal  hunting  in  Behring's  Sea 
have  been  seized  when  a  long  distance  from  land  by  an  American  revenue  vessel. 

Her  Majesty's  Government  have  carefully  considered  the  transcript  record  of  the 
judicial  proceedings  in  the  United  States  district  court  in  the  several  cases  of  the 
schooners  Carolina,  Onward,  and  Thornton,  which  were  communicated  to  you  in  July, 
and  were  transmitted  to  me  in  your  dispatch,  No.  196,  of  the  12th  of  that  month,  and 
they  can  not  find  in  them  any  justification  for  the  condemnation  of  those  vessels. 

The  libels  of  information  allege  that  they  were  seized  for  killing  fur  seal  within 
the  limits  of  Alaska  Territory,  and  in  the  waters  thereof,  in  violation  of  section  1956 
of  the  Revised  Statutes  of  the  United  States;  and  the  United  States  Naval  Com- 
mander Abbey  certainly  affirmed  that  the  vessels  were  seized  within  the  waters  of 
Alaska  and  the  Territory  of  Alaska,  but  according  to  his  own  evidence,  they  were 
seized  75,  115,  and  70  miles,  respectively,  south-southwest  of  St.  George's  Island. 

It  is  not  disputed,  therefore,  that  the  seizures  in  question  were  effected  at  a  dis- 
tance from  land  far  in  excess  of  the  limit  of  maritime  jurisdiction,  which  any  nation 
can  claim  by  international  law,  and  it  is  hardly  necessary  te  add  that  such  limit  can 
not  be  enlarged  by  any  municipal  law. 

The  claim  thus  set  up  appears  to  be  founded  on  the  exceptional  title  said  to  have 
been  conveyed  to  the  United  States  by  Russia  at  the  time  of  the  cession  of  the  Alaska 
Territory. 

The  pretention  which  the  Russian  Government  at  one  time  put  forward  to  exclusive 
jurisdiction  over  the  whole  of  Behring  Sea  was,  however,  never  admitted  either  by 
this  country  or  the  United  States  of  America.  On  the  contrary,  it  was  strenuously 
resisted,  as  I  shall  presently  show,  and  the  American  Government  can  hardly  claim  to 
have  received  from  Russia  rights  which  they  declared  to  be  inadmissible  when  asserted 
by  the  Russian  Government.  Nor  does  it  appear  from  the  text  of  the  treaty  of  1867 
that  Russia  either  intended  or  purported  to  make  any  such  grant,  for  by  Article  I  of 
that  instrument  Russia  agreed  to  cede  to  the  United  States  all  the  territory  and 
dominion  then  possessed  by  Russia  "  on  the  continent  of  America  and  in  the  adjacent 
islands"  within  certain  geographical  limits  described,  and  no  mention  was  made  of 
any  exclusive  right  over^the  waters  of  Behring  Sea. 

Moreover,  whatever  rights  as  regards  their  respective  subjects  and  citizens  may 
be  reciprocally  conferred  on  the  Russian  and  American  Governments  by  treaty  stipu- 
lations, the  subjects  of  Her  Majesty  can  not  be  thereby  affected,  except  by  special 
arrangement  with  this  country. 

With  regard  to  the  exclusive  claims  advanced  in  times  past  by  Russia,  I  transmit 
to  you  documents  communicated  to  the  United  States  Congress  in  1822,  which  show 
the  view  taken  by  the  American  Government  of  these  pretentious. 

In  1821  the  Emperor  of  Russia  had  issued  an  edict  establishing  "  rules  for  the 
limits  of  navigation  and  order  of  CQmuiun.ication  along  the  coast  of  the  eastern 
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Siberia,  the  northwestern   .oast  of  America,  and  the  Aleutian,    Kurile,  and  ol 
islaiidN." 

The  first  section  of  tin-  edict  said: 

Tho  pursuit  of  commerce,  whaling,  and  fi.shiiig,  and  of  all  other  in  Instry  on  all 
islands,  ports,  ami  milts,  including  the,  whole  ol  t  In-  northwest  coa-t  of  America, 
brgi  lining  from  liehring  St  raits  to  t  lie  .Ms!  decree  of  northern  latil  nde;  al-o  from  the 
Aleutian  Islands  to  the  eastern  coast  of  Siberia,  as  well  as  along  the  Kurile,  Isla 
from  I'.ehring  Straits  to  the  south  cape  of  the  inland  of  I'l'iip,  vix,  to  the  45°  50'  of 
norihern  latitude,  is  exclusively  grunted  to  Russian  subjects. 

And  section  -  stated  : 

It  is,  therefore,  prohibited  to  all  foreign  vessels,  not  only  to  land  on  the  coast  and 
islands  belonging  to  Russia,  as  stated  above,  but  also  to  approach  them  within 
than  Id)  Italian  miles.     The  t ransgressor's  vessel  is  subject  to  confiscation,  along 
with  the  whole  cargo. 

Lord  Salisbury  then  proceeds:  (I  desire  to  save  reading  as  far  as 
possible)  to  state  that  copies  of  these  regulations  wen*  communicated 
to  the  American  Secretary  of  State,  at  that  time  Mr.  John  Quincy 
Adams,  of  great  repute  in  his  day,  and  great  fame  since,  and  that  he 
asked  the  Russian  Government  for  an  explanation  of  the  grounds  upon 
which  such  action  was  based.  The Kussian  Minister  in  his  reply,  dated 
the  L'Sth  of  February,  after  explaining  how  llussia  had  acquired  her 
possessions  in  North  America,  said: 

I  ought,  in  the  last  place,  to  request  you  to  consider,  Sir,  that  the  Russian  posses- 
sions in  the  Pacific  Ocean  extend  on  the  northward  coast  of  America  from  Behring's 
Strait  to  the  51st  degree  of  north  latitude,  and  on  the  opposite  side  of  Asia  and  the 
islands  adjacent  from  the  same  strait  to  the  45th  degree.  The  extent  of  sea  of  which 
these  possessions  form  the  limits  comprehends  all  the  conditions  which  are  ordinarily 
attached  to  shut  seas  ("mers  fcrmeea"),  and  the  Russian  Government  might  conse- 
quently judge  itself  authorized  to  exercise  upon  this  sea  the  right  of  sovereignty, 
and  especially  that  of  entirely  interdicting  the  entrance  of  foreigners;  but  it  pre- 
ferred only  asserting  its  essential  rights  without  taking  advantage  of  localities. 

That  is  the  explanation  given  by  the  Kussian  Minister.    Lord  Salis-  ' 
bury  continues : 

On  the  30tb  March  Mr.  Adams  replied  to  the  explanations  given  by  the  Russian 
minister.  He  stated  that,  with  respect  to  the  pretension  advanced  in  regard  to  ter- 
ritory, it  must  be  considered  not  only  with  reference  to  the  question  of  territorial 
rights,  but  also  to  that  prohibition  to  the  vessels  of  other  nations,  including  those 
of  the  United  States,  to  approach  within  100  Italian  miles  of  the  coasts.  That  from 
the  period  of  the  existence  of  the  United  States  as  an  independent  nation  their 
vessels  had  freely  navigated  these  seas,  the  right  to  navigate  them  being  a  part  of 
that  independence;  and  with  regard  to  the  suggestion  that  "the  Russian  Govern- 
ment might  have  justified  the  exercise  of  sovereignty  over  the  Pacific  Ocean  as  a 
close  sea,  'because  it  claims  territory  both  on  its  American  and  Asiatic  shores/  it 
may  suffice  to  say  that  tho  distance  from  shore  to  shore  on  this  sea,  in  latitude  51° 
north,  is  not  less  than  90°  of  longitude  or  4000  miles."  Mr.  Adams  concluded  ns 
follows. 

The  President  is  persuaded  that  the  citizens  of  this  Union  will  remain  unmolested 
in  the  prosecution  of  their  lawful  commerce,  and  that  no  effect  will  be  given  to  an 
interdiction  manifestly  incompatible  with  their  rights. 

The  convention  between  the  United  States  of  America  and  Russia  of  the  17th  April, 
1824,  put  an  end  to  any  further  pretension  on  the  part  of  Russia  to  restrict  naviga- 
tion or  fishing  in  Behring  Sea  so  far  as  American  citizens  were  concerned;  for  by 
Article  1  it  was  agreed  that  in  any  part  of  the  Great  Ocean,  commonly  called  the 
Pacific  Ocean  or  South  Sea,  the  respective  citizens  or  subjects  of  the  high  contracting 
powers  shall  neither  be  disturbed  nor  restrained,  either  in  navigation  or  fishing, 
saving  certain  restrictions  which  are  not  material  to  the  present  issue :  and  a  similar 
stipulation  in  the  convention  between  this  country  and  Russia  in  the  following  year 
(15th  May,  1825),  put  an  end  as  regarded  British  subjects  to  the  pretensions  of  Russia 
to  which  I  have  referred,  and  which  had  been  entirely  repudiated  by  Her  Majesty's 
Government  in  correspondence  with  the  Russian  Government  in  1821  and  1822,  which 
for  your  more  particular  information  I  inclose  herein. 

Her  Majesty's  Government  feel  sure  that,  in  view  of  the  considerations  which  I 
have  set  forth  in  this  dispatch,  which  you  will  communicate  to  Mr.  Bayard,  the 
Government  of  the  United  States  will  admit  that  the  seizure  and  condemnation  of 
these  British  vessels  and  the  imprisonment  of  their  masters  and  crews  were  not 
warranted  by  the  circumstances,  and  that  they  will  be  ready  to  afford  reasonable 
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compensation  to  those  who  have  suffered  in  consequence,  and  issue  immediate  instruc- 
tions to  their  naval  officers  which  will  prevent  a  recurrence  of  these  regrettable 
incidents. 
I  urn,  etc.,  SALISBURY. 

Lord  Salisbury  thus  reiterated  the  position  which  had  been  taken 
that  the  United  States  Government  had  no  authority  to  enforce  its 
municipal  laws  upon  any  part  of  the  seas  outside  of  the  ordinary  three 
mile  limit;  and  in  support  of  that  position  he  referred  to  the  action  of 
the  American  Government  in  18U2  protesting  against  pretensions  on 
the  part  of  Kussia  to  exercise  what  the  United  States  Government 
then  seemed  to  think  were  acts  of  sovereignty  over  these  same  seas; 
and  his  argument  was,  that  the  United  States  Government  would 
hardly  pretend  now  to  exercise  jurisdictional  rights  which,  when 
asserted  by  Kussia  so  many  years  ago,  they  protested  against  so  vigor- 
ously. It  will  be  observed  that  in  this  letter  Lord  Salisbury  makes  no 
allusion  to  any  supposed  question  of  property.  He  makes  no  allusion 
to  the  industry  carried  on  upon  the  Pribilof  Islands  of  guarding  these 
seals,  and  preserving  them  for  the  uses  of  commerce.  He  makes  no 
allusion  to  the  question  whether  pelagic  sealing  is  right  or  wrong  in 
itself;  but  seems  to  consider  that,  whether  right  or  wrong,  and  whether 
there  is  any  property  interest  or  not,  the  United  States  had  no  right 
to  capture  a  vessel  upon  the  high  seas,  because  that  would  be  an  attempt 
to  enforce  their  municipal  laAvs  there.  He  puts  himself  upon  the  ground — 
not  an  unnatural  one  at  all  under  the  circumstances,  in  view  of  this 
record  of  an  American  Tribunal  of  a  libel  upon  a  British  vessel  based 
upon  an  asserted  violation  of  American  law — that  American  municipal 
law,  which  is  the  sole  ground,  as  he  supposes,  of  the  taking  of  the 
vessels,  cannot  be  enforced  upon  the  high  seas,  and  has  no  authority 
there,  and  he  cites  in  favor  of  that  position  the  prior  action  of  the 
American  Government. 

At  this  time,  information  of  the  facts  having  reached  both  Govern- 
ments, and  the  British  Government  having  made  a  demand,  and  Lord 
Salisbury  having  put  himself  upon  this  ground,  the  question  arose  with 
the  American  Government  what  it  was  best  to  do.  What  was  the  situa- 
tion? Here  was  its  property,  its  industry,  as  it  supposed — carried  on 
for  a  century  in  the  face  of  the  whole  world,  and  hitherto  unmolested 
by  the  world — an  industry  beneficial  to  itself,  and  equally  beneficial  to 
the  rest  of  mankind;  that  industry  and  the  herd  of  seals  upon  which 
it  rested  were  threatened  with  certain  destruction,  as  it  was  viewed  by 
the  American  Government,  by  this  practice  of  pelagic  sealing.  Efforts 
had  been  made  to  arrest  it  by  an  enforcement  of  the  American  statute, 
which  effort  had  been  exerted  against  both  American  and  British 
vessels.  They  were  met,  so  far  as  Great  Britain  was  concerned,  with 
protest,  on  the  ground  that  it  was  an  exercise  of  authority  which  the 
United  States  did  not  have  over  the  high  seas.  What  was  the  United 
States  Government  to  do  under  those  circumstances?  There  was  this 
complete  and  perfect  property,  as  it  supposed,  in  the  seals.  There  was 
this  destructive  character  of  pelagic  sealing,  a  manifest,  indisputa- 
ble wrong  in  itself]  as  it  appeared  to  the  Government  of  the  United 
States,  and  a  wrong,  too,  destructive  of  one  of  its  own  interests,  and, 
therefore,  there  must  be  a  right,  somewhere  and  somehow,  to  arrest 
the  further  progress  of  that  wrong.  The  steps  taken  to  do  it  had 
excited  this  protest  upon  the  part  of  Great  Britain,  and  undoubtedly 
did  involve  the  exercise  of  an  exceptional  authority  on  the  high  seas. 

The  exigency  might  have  been  met  in  various  ways.  Mr.  Bayard 
might  have  asserted  the  authority  of  the  United  States  to  repress  this 
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practice  at  once,  and  emit  inm-d  to  assert  tliat  authority,  taking  all  tin- 
consequences.  It  is  easy  to  sec  what  that  might  have  led  to.  Such  a 
position,  once  taken  by  the  United  States  upon  (hat  question,  cniiid  not, 
have  been  receded  from.  The  eoiilrary  position  taken  upon  the  other 
side,  by  (ircat  Britain,  could  not  perhaps  have  been  receded  from;  and 
the  result  of  that,  as  the  cause  of  the  controversy  and  the  sources  of 
irritation  were  present  at  all  times,  would  have  been  that  the  acts 
would  bc'continually  repeated,  and  would  inevitably  lead  to  hostilities. 
Another  course  was  to  endeavor  to  settle  the,  controversy  without  a 
resort  to  any  discussion  of  the  respective  rights  of  the,  <iovernments 
which  were  immediately  concerned,  and  to  settle  it  upon  the  assump- 
tion that  whatever  the  rights  were,  upon  the  one  side  or  the  other,  the 
effect  of  this  practice  of  pelagic  sealing  to  which  the  United  States 
objected  was  so  manifestly  injurious,  and  the  practice  so  manifestly 
wrong,  that  all  Governments  would  probably  assent  to  its  repression, 
and  thus  the  difficulty  would  be  avoided. 

Mr.  Bayard  did  not  believe,  could  not  believe,  that  the  practice  of 
pelagic  sealing  was  a  right  one.  He  did  not  believe,  he  could  not 
believe,  that  any  civilized  nation  would  think  it  to  be  right.  That  was 
his  view;  but  the  course  which  statesmen  take  is,  in  most  instances 
perhaps,  a  good  deal  governed  by  their  particular  personal  character. 
Mr.  Bayard,  I  need  not  say,  is  a  statesman  of  the  most  enlightened 
character  and  the  most  humane  views.  No  man  had  a  greater  abhor- 
rence for  war  than  he.  No  man  had  a  lower  estimate  of  force  as  a 
mode  of  adjusting  international  conflicts;  and  in  respect  to  a  question 
upon  which,  as  he  viewed  it,  there  ought  to  be  no  difference  among 
enlightened  men,  there  would  be  no  excuse  on  the  part  of  the  Govern- 
ment of  the  United  States  in  so  dealing  with  it  as  to  make  a  resort  to 
hostilities  even  probable.  His  course,  therefore,  at  first  was  a  concilia- 
tory one.  He  determined  to  address  the  Governments  not  only  of 
Great  Britain,  but  the  several  Governments  of  the  great  maritime 
nations,  put  the  question  before  them,  and  invite  them  to  consider  the 
matter  and  come  to  an  agreement  in  reference  to  this  business  of  pelagic 
sealing — such  an  agreement  as  would  prevent  the  extermination  of  tin 
seals — without  any  resort  to  irritating  discussions  upon  questions 
right.  That  position  of  Mr.  Bayard  is  taken  by  the  first  note  of 
deliberate  character  respecting  this  matter  which  he  wrote.  It  is  foun< 
on  page  168  of  the  volume  to  which  I  have  been  referring.  This  pai 
ticular  note  is  one  from  him  to  Mr.  Vignaud;  but  copies  of  it  weresenl 
to  the  American  Ministers  in  Germany,  Great  Britain,  Kussia,  Sw< 
den  and  Norway  and  Japan. 

Sir  CHARLES  KUSSELL.  I  think  a  copy  of  this  was  not  sent  to  GJ 
Britain. 

Mr.  CARTER.  I  think  it  was. 

Sir  CHARLES  BITSSELL.  I  think  not. 

Mr.  CARTER.  That  is  my  impression. 

Mr.  FOSTER.  Yes. 

Mr.  CARTER.  I  will  read  this  note: 

No.  256.]  DEPARTMENT  OF  STATE,  Washington,  August  19,  It 

SIR:  Recent  occurrences  have  drawn  the  attention  of  this  Department  to  the  nec< 
sity  of  taking  steps  for  the  better  protection  of  the  fur-seal  fisheries  in  Behring  Sej 
Without  raising  any  question  as  to  the  exceptional  measures  which  the  peculij 
character  of  the  property  in  question  might  justify  this  Government  in  taking,  ai 
without  reference  to  any  exceptional  marine  jurisdiction  that  might  properly  " 
claimed  for  that  end,  it  is  deemed  advisable — and  I  am  instructed  by  the  Preside 
80  to  inform  you — to  attain  the  desired  ends  by  international  cooperation, 
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It  is  well  known  that  the  unregulated  and  indiscriminate  killing  of  seals  in  many 
parts  of  the  world  has  driven  them  from  place  to  place,  and,  by  breaking  up  their 
habitual  resorts,  has  greatly  reduced  their  number. 

Under  these  circumstances,  and  in  view  of  the  common  interest  of  all  nations  in 
preventing  the  indiscriminate  destruction  and  consequent  extermination  of  an 
animal  which  contributes  so  importantly  to  the  commercial  wealth  and  general  use 
of  mankind,  you  are  hereby  instructed  to  draw  the  attention  of  the  Government  to 
which  you  are  accredited  to  the  subject,  and  to  invite  it  to  enter  into  such  an 
arrangement  with  the  Government  of  the  United  States  as  will  prevent  the  citizens 
of  either  country  from  killing  seal  in  Behring  Sea  at  such  times  and  places,  and  by 
such  methods  as' at  present  are  pursued,  and  which  threaten  the  speedy  extermina- 
tion of  those  animals  and  consequent  serious  loss  to  mankind. 

The  ministers  of  the  United  States  to  Germany,  Sweden  and  Norway,  Russia, 
Japan,  and  Great  Britain  have  been  each  similarly  addressed  on  the  subject  referred 
to  in  this  instruction. 

I  am,  etc.,  T.  F.  BAYARD. 

That  was  the  attitude  first  taken  by  Mr.  Bayard  towards  other 
nations.  He  refers,  in  the  first  place,  to  the  peculiar  character  of  the 
property  in  question;  and  in  referring  to  the  peculiar  character  of  the 
property  he  means  that  it  is  an  animal  that  passes  part  of  its  life  on  the 
land  and  part  in  the  sea.  He  refers,  next,  to  the  exceptional  marine 
jurisdiction  which  the  United  States  might  claim  to  exercise  for  the 
purpose  of  protecting  a  piece  of  property  so  peculiar  in  its  character. 
He  expresses  a  desire  to  avoid  discussion  of  those  subjects,  and  he 
makes  his  appeal  generally  to  those  who  are  in  charge  of  the  interests 
of  mankind  to  come  to  some  international  agreement  by  which  an 
animal  so  important  in  its  benefits  as  the  seal  is  may  be  effectually  pre- 
served. That  was  the  attitude  taken  by  Mr.  Bayard,  characteristic  of 
the  man,  conciliatory,  and,  as  it  seems  to  me,  the  one  which  an  enlight- 
ened statesman  should  have  taken  under  the  circumstances. 

The  nations,  other  than  Great  Britain,  who  were  thus  addressed 
answered  this  note,  I  believe  I  am  correct  in  saying,  in  rather  a  formal 
way,  to  the  effect  that  they  were  not  specially  interested  in  the  subject- 
matter  of  the  controversy,  but  would  take  the  suggestions  into  serious 
consideration  and  await  such  discussion  as  might  be  had.  So  far  as 
Great  Britain  is  concerned,  I  think  I  may  say  that  the  suggestions 
thus  made  by  Mr.  Bayard  were  communicated  to  Lord  Salisbury  by 
the  American  representative  in  England  at  that  time,  my  associate  Mr. 
Phelps,  and  were  at  once  accepted  by  him  in  the  spirit  in  which  they 
were  offered. 

Senator  MORGAN.  Mr.  Carter,  if  you  will  allow  me,  I  think  that  the 
diplomatic  correspondence  shows  that  Japan  and  Russia  coincided  with 
the  proposition  of  the  United  States,  and  Norway  and  Sweden  expressed 
their  concurrence  in  the  ideas  presented  in  the  note  of  Mr.  Bayard,  but 
said  that  that  Government  was  not  at  present  interested  in  the  ques- 
tion, and  suggested  that  the  convention  should  be  so  framed  as  to  admit 
other  powers  to  join  subsequently,  if  they  saw  proper. 

Mr.  CARTER.  I  should  have  observed  that  Japan  and  Russia  made 
a  favorable  response  to  these  suggestions;  but  other  nations  not  par- 
ticularly interested  answered,  I  think,  in  the  way  I  suggested. 

But  what  I  had  particularly  in  mind  to  impress  upon  the  Tribunal 
was  what  I  think  will  prove  to  be  true;  namely,  that  when  these  con- 
ciliatory suggestions  were  made  to  Lord  Salisbury  they  were  accepted 
by  him  in  the  spirit  in  which  they  were  tendered.  The  first  note  which 
I  shall  read  upon  that  point  is  that  of  Mr.  Phelps  to  Mr.  Bayard,  which 
was  dated  in  London,  12th  November  1887;  the  letter  of  Mr.  Bayard 
having  been  dated  19th  of  August.  Mr.  Phelps  says : 
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(N°.  <)1S.)  Lr.CATlnX    (>K    Till:    l'MIII>    Sl\: 

l.otultiH,   \<>r<mlxr  1  .',   1887.      (K'eceived  November 

Slit:  Referring  to  your  in-t  ructions  numbered  r>sr>,  of  August  1!),  IH.x?,  I  have  im\v 
to  say  that  owini;  lo  tin-  absence  from  London  of  Lord  Salisbury,  secretary  of  state 
for  foreign  aflairw,  it  lias  not  been  in  my  power  to  obtain  his  at  lent  ion  to  the  subject 
until  \  esterday. 

I  had  then  an  interview  \\  itli  him,  in  \\liich  I  proposed  on  the  part  of  the  Govern- 
ment of  the  United  States  that  by  mutual  agreement  of  the  two  <  Joveniments  a  code 
of  regulations  should  bo  adopted  for  the  preservation  of  the  seals  in  Kehrin«j  Sea 
1'rom  destruction  at  improper  times  and  by  improper  means  by  the  citi/.ens  of  either 
country;  such  agreement  to  be  entirely  irrespective  of  any  questions  of  conflicting 
jurisdiction  in  those  waters. 

His  lordship  promptly  acquiesced  in  this  proposal  on  the  part  of  Great  IJrirain 
ed  that  I  should  obtain  from  m    Government  and 
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and  siitfgrst.ed  that  I  should  obtain  from  my  Government  and  submit  to  him  a  sketch 
of  a  system  of  regulations  which  would  be,  adequate  for  the  purpose. 

I  ha\e  therefore  to  request  that  I  maybe  furnished  as  early  as  possible  with  a 
draft  of  such  a  code  as  in  your  judgment  should  be  adopted. 

1  would  surest  also  that  copies  of  it  be  furnished  at  the  same  time  to  the  minis- 
ters of  the  I'nited  States  in  Germany,  Sweden  and  Norway,  Russia.  France,  and 
.Japan,  in  order  that  it  may  be  under  consideration  by  the  Governments  of  those 
countries.  A  mutual  agreement  between  all  the  Governments  interested  may  thus 
be  reached  at  an  early  day. 

I  have,  etc.,  E.  J.  PHELPS. 

I  assume  from  this  that  Mr.  Phelps  communicated  the  instructions 
he  had  received  from  Mr.  Bayard,  and  that  in  that  way  the  note  of  Mr. 
Bayard  was  communicated  to  the  Government  of  Great  Britain. 

Sir  CHARLES  EUSSELL.  That  is  correct,  substantially. 

Mr.  CARTER.  And  the  learned  arbitrators  will  perceive  from  this 
that  in  carrying  out  the  instructions  which  he  had  received  from  31  r. 
Bayard,  Mr.  Phelps  proposed  to  Lord  Salisbury  the  establishment  of  a 
code  of  regulations  for  the  restriction  of  pelagic  sealing  by  citizens  of 
either  country  during  certain  times.  The  idea  was  a  code  of  regula- 
tions establishing  what  was  called  a  u  close  time";  and  to  that  sugges- 
tion, which  was  designed  to  carry  out  Mr.  Bayard's  object  of  preserving 
the  seals  by  international  agreement,  a  prompt  assent  was  given  by 
Lord  Salisbury.  What  was  awaited,  therefore,  was  the  framing  by  the 
United  States  of  a  code  of  regulations  sufficient  to  carry  out  the  object 
in  view.  Mr.  Phelps  upon  receiving  that  communication,  presumably 
at  least,  —  perhaps  his  letter  may  be  somewhere  printed,  but  I  do  not 
know  that  it  is  —  informed  Mr.  Bayard  of  this  fact,  and  then  Mr.  Bayard 
addresses  a  further  communication  to  him.  This  is  found  on  page  17."). 

The  PRESIDENT.  Mr.  Carter,  I  would  suggest  that  before  we  begin 
this  new  question  we  might  rest  a  while. 

The  Tribunal  thereupon  took  a  recess  for  a  short  time. 

After  re-  assembling. 

The  PRESIDENT,  said:  Mr.  Carter,  will  you  proceed? 

Mr.  CARTER.  Mr.  President,  when  the  Tribunal  rose  for  its  recess, 
was  calling  the  attention  of  the  learned  Arbitrators  to  the  course  of 
the  correspondence  winch  arose  in  reference  to  the  seizures  of  British 
vessels.  1  had  stated  the  conciliatory  action  which  Mr.  Bayard,  the 
American  Secretary  of  State  had  chosen  to  take,  the  sending  of  com- 
munications by  him  to  the  American  Ministers  to  the  various  maritime 
nations,  and  the  response  which  had  been  received  to  the  communica- 
tion thus  made  from  Lord  Salisbury,  the  British  Minister  of  Foreign 
Affairs.  1  had  read,  as  showing  that  response,  the  note  of  Mr.  Phelps 
to  Mr.  Bayard  of  November  12,  1887.  ' 
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Mr.  Bayard  having  received  that  communication,  was  evidently  grati- 
fied at  the  prospect  of  an  amicable  solution  of  the  difficulty,  and  he 
addressed  this  note  to  Mr.  Phelps  on  the  25th  of  November,  1887: 

No.  733.]  DEPARTMENT  OF  STATE,  Washington,  November  25,  1SS7. 

SIR:  Your  No.  618,  of  the  12th  instant,  stating  the  result  of  your  interviews  with 
Lord  Salisbury  on  the  subject  of  the  seal  fisheries  in  Behriug  Sea,  is  received. 

The  favorable  response  to  our  suggestion  of  mutually  agreeing  to  a  code  of  regu- 
lations is  very  satisfactory,  and  the  subject  will  have  immediate  attention. 
I  am,  etc., 

T.  F.  BAYARD. 

You  will  remember  that  Mr.  Phelps  requested  of  Mr.  Bayard  a  pro- 
posed Code  of  Regulations.  On  the  7th  of  February,  1888,  Mr.  Bayard 
again  addresses  Mr.  Phelps,  and  in  his  communication  gives  the  prin- 
cipal features  of  a  proposed  Code,  and  it  is  somewhat  important  to  con- 
sider them.  I  read  from  the  note: 

Mr.  Bayard  to  Mr.  Phelps. 

No.  782.]  DEPARTMENT  OF  STATE,  Washington,  February  7,  1S88. 

SIR:  I  have  received  your  No.  618,  of  the  12th  of  November  last  containing  an 
account  of  your  interview  with  Lord  Salisbury  of  the  preceding  day,  in  which  his 
lordship  expressed  acquiescence  in  my  proposal  of  an  agreement  between  the  United 
States  and  Great  Britain  in  regard  to  the  adoption  of  concurrent  regulations  for  the 
preservation  of  fur-seals  in  Behring  Sea  from  extermination  by  destruction  at 
improper  seasons  and  by  improper  methods  by  the  citizens  of  either  country. 

In  response  to  his  lordship's  suggestion  that  this  Government  submit  a  sketch  of  a 
system  of  regulations  for  the  purpose  indicated,  it  may  be  expedient,  before  making 
a  definite  proposition,  to  describe  some  of  the  conditions  of  seal  life ;  and  for  this 
purpose  it  is  believed  that  a  concise  statement  as  to.  that  part  of  the  life  of  the  seal 
which  is  spent  in  Behring  Sea  will  be  sufficient. 

All  those  who  have  made  a  study  of  the  seals  in  Behring  Sea  are  agreed  that,  on 
an  average,  from  five  to  six  months,  that  is  to  say,  from  the  middle  or  toward  the  end 
of  spring  till  the  middle  or  end  of  October,  are  spent  by  them  in  those  waters  in 
breeding  and  in  rearing  their  young.  During  this  time  they  have  their  rookeries  on 
the  islands  of  St.  Paul  and  St.  George,  which  constitute  the  Fribilof  group  and  belong 
to  the  United  States,  and  on  the  Commander  Islands,  which  belong  to  Russia.  But 
the  number  of  auimals  resorting  to  the  latter  group  is  small  in  comparison  with  that 
resorting  to  the  former.  The  rest  of  the  year  they  are  supposed  to  spend  in  the  open 
sea  south  of  the  Aleutian  Islands. 

Their  migration  northward,  which  has  been  stated  as  taking  place  during  the 
spring  and  till  the  middle  of  June,  is  made  through  the  numerous  passes  in  the  long 
chain  of  the  Aleutian  Islands,  above  which  the  courses  of  their  travel  converge  chiefly 
to  the  Pribilof  group.  During  this  migration  the  female  seals  are  so  advanced  in 
pregnancy  that  they  generally  give  birth  to  their  young,  which  are  commonly  called 
pups,  within  two  weeks  after  reaching  the  rookeries.  Between  the  time  of  the  birth 
of  the  pups  and  of  the  emigration  of  the  seals  from  the  islands  in  the  autumn  the 
females  are  occupied  in  suckling  their  young;  and  by  far  the  largest  part  of  the  seals 
found  at  a  distance  from  the  islands  in  Behring  Sea  during  the  summer  and  early 
autumn  are  females  in  search  of  food,  which  is  made  doubly  necessary  to  enable  them 
to  suckle  their  young  as  well  as  to  support  a  condition  of  renewed  pregnancy,  which 
begins  in  a  week  or  a  little  more  after  their  delivery. 

The  male  seals,  or  bulls,  as  they  are  commonly  called,  require  little  food  while  on 
the  islands,  where  they  remain  guarding  their  harems,  watching  the  rookeries,  and 
sustaining  existence  on  the  large  amount  of  blubber  which  they  have  secreted  beneath 
their  skins  and  which  is  gradually  absorbed  during  the  five  or  six  succeeding 
months. 

Moreover,  it  is  impossible  to  distinguish  the  male  from  the  female  seals  in  the 
water,  or  pregnant  females  from  those  that  are  not  so.  When  the  animals  are  killed 
in  the  Avater  with  firearms  many  sink  at  once  and  are  never  recovered,  and  some 
authorities  state  that  not  more  than  one  out  of  three  of  those  so  slaughtered  is  ever 
secured.  This  may,  however,  be  an  overestimate  of  the  number  lost. 

It  is  thus  apparent  that  to  permit  the  destruction  of  the  seals  by  the  use  of  fire- 
arms, nets,  or  other  mischievous  means  in  Behring  Sea  Avould  result  in  the  speedy 
extermination  of  the  race.  There  appears  to  be  no  difference  of  opinion  on  this 
subject  among  experts.  And  the  fact  is  so  clearly  and  forcibly  stated  in  the  report 
of  the  inspector  of  fisheries  for  British  Columbia  of  the  31st  of  December,  1886,  that 
I  will  quote  therefrom  the  following  pertinent  passage : 
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been 

vere 


There  were  lulled  this  your,  so  far,  from  10,000  to  r.n.nno  fur  seals,  which  have  l>ccn 

taken   l»y   sdi icrs  from  San    Kraneiseo  and    Viet ori;i.      The  greater  numln-r 

killed  in  Meliring  Sea,  ;ind  were  nearly  all  cows  or  female  seals.  This  enormous  catch, 
•with  the  increase  which  will  take  place  \\lieii  the  vessels  titling  up  every  year  ure 
ready,  will  I  am  afraid,  soon  deplete  our  fur  seal  fishery,  and  it  is  a  great  pity  that 
such' a  valuable  industry  could  not,  in  somo  way  he  protected.  (  KVport  of  Thomas 
Mowat,  inspector  of  lisheries  tor  Hritish  Columbia;  Sessional  Papers,  Vol.  15, No.  Hi. 
p.  268;  Ottawa,  1SS7.) 

The  only  way  of  obviating  the  lamentable  result  above  predicted  appears  to  be  by 
the  United  States,  Great  Britain,  and  other  interested  powers  taking  concerted  act  ion 
to  prevent  their  citizens  or  subjects  from  killing  fur-seals  with  firearms,  or  other 
destructive  weapons,  north  of  50°  of  north  latitude,  and  between  160°  of  longitude 
west,  and  170°  of  longitude  east  from  Greenwich,  during  the  period  intervening 
between  April  15  and  November  1. 

The  area  thus  described  by  Mr.  Bayard  is  that  between  the  100th 
degree  of  longitude  West  and  170  of  longitude  East  from  Greenwich. 
Here  is  longitude  170  (indicating  on  map)  East,  and  here  is  longitude 
160  West.  There  is  the  50th  degree  of  latitude.  It  is,  therefore,  from 
this  point  170  East  to  160  West  (indicating  on  map).  All  Xortli  of  tliat 
parallel  of  50  degrees  of  latitude,  and  between  160  East  and  170  West 
longitude,  was  the  proposed  area  of  exclusion,  thus  including  the  whole 
of  Behring  Sea,  substantially,  and  a  considerable  part  of  the  North 
Pacific  Ocean  south  of  Behring  Sea. 

Sir  CHARLES  RUSSELL.  That  will  exclude,  I  think,  the  Commander 
Islands? 

Mr.  CARTER.  Apparently  it  would  exclude  the  Commander  Islands. 

To  prevent  the  killing  within  a  marine  belt  of  40  or  50  miles  from  the  islands 
during  that  period  would  be  ineffectual  as  a  preservative  measure.  This  would 
clearly  be  so  during  the  approach  of  the  seals  to  the  islands.  And  after  their  arrival 
there  such  a  limit  of  protection  would  also  be  insufficient,  since  the  rapid  progress  of 
the  seals  through  the  water  enables  them  to  go  great  distances  from  the  islands  in  so 
short  a  time  that  it  has  been  calculated  that  an  ordinary  seal  could  go  to  the  Aleutian 
Islands  and  back,  in  all  a  distance  of  360  or  400  miles,  in  less  than  two  days. 

On  the  Pribilof  Islands  themselves,  where  the  killing  is  at  present  under  the 
direction  of  the  Alaska  Commercial  Company,  which  by  the. terms  of  its  contract  is 
not  permitted  to  take  over  100,000  skins  a  year,  no  females,  pups,  or  old  bulls  are 
ever  killed,  and  thus  the  breeding  of  the  animals  is  not  interfered  with.  The  old 
bulls  are  the  first  to  reach  the  islands,  where  they  await  the  coming  of  the  females. 
As  the  young  bulls  arrive  they  are  driven  away  by  the  old  bulls  to  the  sandy  part 
of  the  islands,  by  themselves.  And  these  are  the  animals  that  are  driven  inland  and 
there  killed  by  clubbing,  so  that  the  skins  are  not  perforated,  and  discrimination  is 
exercised  in  each  case. 

That  the  extermination  of  the  fur-seals  must  soon  take  place  unless  they  are  pro- 
tected from  destruction  in  Eehring  Sea  is  shown  by  the  fate  of  the  animal  in  other 
parts  of  the  world,  in  the  absence  of  concerted  action  among  the  nations  interested 
for  its  preservation.  Formerly  many  thousands  of  seals  were  obtained  annually 
from  the  South  Pacific  Islands,  and  from  the  coasts  of  Chile  and  South  Africa.  They 
were  also  common  in  the  Falkland  Islands  and  the  adjacent  seas.  But  in  those 
islands,  where  hundreds  of  thousands  of  skins  were  formerly  obtained,  there  have 
been  taken,  according  to  best  statistics,  since  1880,  less  than  1,500  skins.  In  some 
places  the  indiscriminate  slaughter,  especially  by  use  of  firearms,  has  in  a  few  years 
resulted  in  completely  breaking  up  extensive  rookeries. 

At  the  present  time  it  is  estimated  that  out  of  an  aggregate  yearly  yield  of  185,000 
seals  from  all  parts  of  the  globe,  over  130,000,  or  more  than  two-thirds  are  obtained 
from  the  rookeries  on  the  American  and  Russian  islands  in  Behring  Sea.  Of  the 
remainder,  the  larger  part  are  taken  in  Behring  Sea,  although  such  taking,  at  least 
on  such  a  scale,  in  that  quarter  is  a  comparatively  recent  thing.  But  if  the  killing 
of  the  fur-seal  there  with  firearms,  nets,  and  other  destructive  implements  were 
permitted,  hunters  would  abandon  other  and  exhausted  places  of  pursuit  for  the 
more  productive  field  of  Behring  Sea,  where  extermination  of  this  valuable  animal 
would  also  rapidly  ensue. 

It  is  manifestly  for  the  interests  of  all  nations  that  so  deplorable  a  thing  should 
not  be  allowed  to  occur.  As  has  already  been  stated,  on  the  Pribilof  Islands  this 
Government  strictly  limits  the  number  of  seals  that  may  be  killed  under  its  own 
lease  to  an  American  company;  and  citizens  of  the  United  States  have,  during  the 
-past  year,  been  arrested  and  ten  American  vessels  seized  for  killing  fur  seals  in 
Behriug  Sea. 
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England,  however,  has  an  especially  great  interest  in  this  matter,  in  addition  to 
that  which  she  nmst  feel  in  preventing  the  extermination  of  an  animal  which  con- 
tributes so  much  to  the  gain  and  comfort  of  her  people.  Nearly  all  undressed  fur- 
seal  sldns  are  sent  to  London,  where  they  are  dressed  and  dyed  for  the  market,  and 
where  many  of  them  are  sold.  It  is  stated  that  at  least  10,000  people  in  that  city 
find  profitable  employment  in  this  work;  far  more  than  the  total  number  of  people 
engaged  in  hunting  the  fur-seal  in  every  part  of  the  world.  At  the  Pribilof  Islands 
it  is  believed  that  there  are  not  more  than  400  persons  so  engaged;  at  Commander 
Islands,  not  more  than  300;  in  the  Northwest  coast  fishery,  not  more  than  525  Indian 
hunters  and  100  whites;  and  in  the  Capo  Horn  fishery,  not  more  than  400  persons,  of 
whom  perhaps  300  are  Chileans.  Great  Britain,  therefore,  in  cooperating  with  the 
United  States  to  prevent  the  destruction  of  fur  seals  in  Behring  Sea  would  also  be 
perpetuating  an  extensive  and  valuable  industry  in  which  her  own  citizens  have  the 
most  lucrative  share. 

I  inclose  for  your  information  copy  of  a  memorandum  on  the  fur-seal  fisheries  of 
the  world,  prepared  by  Mr.  A.  Howard  Clark,  in  response  to  a  request  made  by  this 
Department  to  the  U.  S.  Fish  Commissioner.  I  inclose  also,  for  your  further  infor- 
mation, copy  of  a  letter  to  me,  dated  December  3d  last,  from  Mr.  Henry  W.  Elliott, 
who  has  spent  much  time  in  Alaska,  engaged  in  the  study  of  seal  life,  upon  which 
he  is  well  known  as  an  authority.  I  desire  to  call  your  especial  attention  to  what 
is  said  by  Mr.  Elliott  in  respect  to  the  new  method  of  catching  the  seals  with  nets. 

As  the  subject  of  this  dispatch  is  one  of  great  importance  and  of  immediate 
urgency,  I  will  ask  that  you  give  it  as  early  attention  as  possible. 
I  am,  etc., 

T.  F.  BAYARD. 

That  was  Mr.  Bayard's  number  782.  Mr.  Phelps  acknowledges  this 
letter  on  the  18th  of  February  1888,  thus: 

Mr.  Phelps  to  Mr.  Bayard. 

No.  690.]  LEGATION  OF  THE  UNITED  STATES, 

London,  February  18,  1888.     (Received  February  28.) 

SIR:  I  received  yesterday  your  instruction  No.  782,  under  date  of  February  7,  rela- 
tive to  the  Alaskan  seal  fisheries.  I  immediately  addressed  a  note  to  Lord  Salisbury, 
inclosing  for  his  perusal  one  of  the  printed  copies  of  the  instruction,  and  requesting 
an  appointment  for  an  early  interview  on  the  subject. 

I  also  sent  a  note  to  the  Russian  ambassador,  and  an  interview  with  him  is  arranged 
for  the  21st  instant. 

The  whole  matter  will  receive  my  immediate  and  thorough  attention  and  I  hope 
for  a  favorable  result.  Meanwhile  I  would  ask  your  consideration  of  the  manner  in 
which  you  would  propose  to  carry  out  the  regulations  of  the  fisheries  that  may  be 
agreed  upon  by  the  countries  interested.  Would  not  legislation  be  necessary;  and, 
if  so,  is  there  any  hope  of  obtaining  it  on  the  part  of  Congress? 
I  have,  etc., 

E.  J.  PHELPS. 

Subsequently,  on  the  25th  of  February,  he  again  addresses  Mr.  Bay- 
ard, and  this  is  his  note: 

Mr.  Phelps  to  Mr.  Bayard. 

[Extract.] 

No.  692.]  LEGATION  OP  THE  UNITED  STATES, 

London,  February  25,  18SS.     (Received  March  6.) 

SIR:  Referring  to  your  instructions,  numbered  782,  of  February  7,  1888,  in  refer- 
ence to  the  Alaska  seal  fisheries,  and  to  my  reply  thereto,  numbered  690,  of  Febru- 
ary 18,  I  have  the  honor  to  inform  you  that  I  have  since  had  interviews  011  the 
subject  with  Lord  Salisbury  and  with  M.  de  Stanl,  the  Russian  ambassador. 

Lord  Salisbury  assents  to  your  proposition  to  establish,  by  mutual  arrangement 
between  the  governments  interested,  a  close  time  for  fur  seals,  between  April  15  and 
November  1,  and  between  160°  of  longitude  west  and  170°  of  longitude  east,  in  the 
Behring  Sea. 

He  will  also  join  the  United  States  Government  in  any  preventive  measures  it  may 
be  thought  best  to  adopt,  by  orders  issued  to  the  naval  vessels  in  that  region  of  the 
respective  governments. 

I  have  this  morning  telegraphed  you  for  additional  printed  copies  of  instructions 
782  for  the  use  of  Her  Majesty's  Government. 
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The  Russian   ambassador  concurs,  so  far  as   liis  personal   opinion   is  concerned, 
1li«-   propriety   of  tho   proposed    measures    for  the   protection    of   the   seals,    and    lias 
promised  to  communicate  at  onc-c  \\iili   his  (ioverntnotit  in  regard  to  it.      I   him;  fur- 
nished him  with  copios  of  instructions  782  for  the  use  of  his  Government. 
I  have,  etc., 

E.  J.  PJIKM-S. 

The  learned  Arbitrators  will  perceive  from  Mr.  Phelps7  note  that  the 
proposed  dose  time  extending  over  the  area  between  170  Kast  longi- 
tude and  160  West  longitude,  and  beginning  tit  the  5<)th  parallel  of 
latitude,  and  including  everything  North,  was  at  once  assented  to,  and 
that  pelagic  sealing  within  that  area  was  to  be  prohibited  between 
April  15th  and  November  1st. 

Of  course,  I  do  not  understand  from  this  note  that  Mr.  Phelps  inti- 
mated that  the  agreement  was  absolutely  final,  so  that  it  might  be  put 
in  the  form  of  a  treaty  or  convention  :  but  only  that  the  proposition  of 
Mr.  Bayard  containing  that  measure  of  restriction  was  at  once  assented 
to  by  Lord  Salisbury  without  objection,  although  further  communica- 
tions might  be  needful  before  the  measure  was  put  in  the  shape  of  a 
treaty;  nor  do  I  mean  to  intimate  that  Mr.  Phelps  states  that  the 
agreement  was  an  absolute  one,  precluding  any  withdrawal  from  it. 

Mr.  Bayard  again  addresses  Mr.  Phelps  on  the  2nd  of  March,  1888, 
and  in  this  communication  he  acknowledges  the  receipt,  not  of  the  last 
letter  that  I  read,  but  of  the  one  prior  to  that,  of  February  18, 1888: 

Mr.  Bayard  to  Mr.  Phelps. 

N°.  810.]  DEPARTMENT  OF  STATE,  Washington,  March  2, 1888. 

SIR:  I  have  to  acknowledge  the  receipt  of  your  No.  690,  of  the  18th  ultimo,  in 
relation  to  the  Alaskan  seal  fisheries,  and  have  pleasure  in  observing  the  prompti- 
tude with  which  the  business  has  been  conducted. 

It  is  hoped  that  Lord  Salisbury  will  give  it  favorable  consideration,  as  there  can 
be  no  doubt  of  the  importance  of  preserving  the  seal  fisheries  in  Behring  Sea,  and 
it  is  also  desirable  that  this  should  be  done  by  an  arrangement  between  the  govern- 
ments interested,  without  the  United  States  being  called  upon  to  consider  what 
special  measures  of  its  own  the  exceptional  character  of  the  property  in  question 
might  require  it  to  take  in  case  of  the  refusal  of  foreign  powers  to  give  their  coop- 
eration. 

Whether  legislation  would  be  necessary  to  enable  the  United  States  and  Great 
Britain  to  carry  out  measures  for  the  protection  of  the  seals  would  depend  much 
upon  the  character  of  the  regulations;  but  it  is  probable  that  legislation  would  be 
required. 

The  manner  of  protecting  the  seals  would  depend  upon  the  kind  of  arrangement 
which  Great  Britain  would  be  willing  to  make  with  the  United  States  for  the  polic- 
ing of  the  seas  and  for  the  trial  of  British  subjects  violating  the  regulations  which 
the  two  Governments  may  agree  upon  for  such  protection.  As  it  appears  to  this 
Government,  the  commerce  carried  on  in  and  about  Behring  Sea  is  so  limited  in 
variety  and  extent  that  the  present  efforts  of  this  Government  to  protect  the  seals 
need  not  be  complicated  by  considerations  which  are  of  great  importance  in  high- 
ways of  commerce  and  render  the  interference  by  the  officers  of  one  Government 
with  the  merchant  vessels  of  another  on  the  high  seas  inadmissible.  But  even  in 
regard  to  those  parts  of  the  globe  where  commerce  is  extensively  carried  on,  the 
United  States  and  Great  Britain  have,  for  a  common  purpose,  abated  in  a  measure 
their  objection  to  such  interference  and  agreed  that  it  might  be  made  by  the  naval 
vessels  of  either  country. 

Reference  is  made  to  the  treaty  concluded  at  Washington  on  the  7th  of  April, 
1862,  between  the  United  States  and  Great  Britain  for  the  suppression  of  the  slave 
trade,  under  which  the  joint  policing  of  the  seas  by  the  naval  vessels  of  the  con- 
tracting parties  was  provided  for.  In  this  convention  no  limitation  was  imposed  as 
to  the  part  of  the  high  seas  of  the  world  in  which  visitation  and  search  of  the 
merchant  vessels  of  one  of  the  contracting  parties  might  be  made  by  a  naval  vessel 
of  the  other  party.  In  the  present  case,  however,  the  range  within  which  visita- 
tion and  search,  would  be  required  is  so  limited,  and  the  commerce  there  carried  on 
so  insignificant,  that  it  is  scarcely  thought  necessary  to  refer  to  the  slave-trade 
convention  for  a  precedent,  nor  is  it  deemed  necessary  that  the  performance  of  police 
duty  should  be  by  the  naval  vessels  of  the  contracting  parties. 


. 
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In  regard  to  the  trial  of  offenders  for  violation  of  the  proposed  regulations,  pro- 
vision might  be  made  for  such  trial  by  handing  over  the  alleged  offender  to  the 
courts  of  liis  own  country. 

A  precedent  for  such  procedure  is  found  in  the  treaty  signed  at  the  Hague  on  May 
6,  1882,  for  regulating  the  police  of  the  North  Sea  "fisheries,  a  copy  of  which  is 
inclosed. 

I  am,  etc.,  T.  F.  BAYARD. 

The  Arbitrators  will  see  that,  so  far,  the  diplomatic  correspondence 
has  resulted  in  this;  that  the  first  proposal  to  Great  Britain  of  concur- 
rent regulations  was  acceded  to  by  Lord  Salisbury,  and  a  draft  of  pro- 
posed regulations  was  requested  by  Mr.  Phelps  from  Mr.  Bayard,  in 
order  that  he  might  more  distinctly  state  the  terms  of  the  proposal  to 
Lord  Salisbury.  Having  obtained  a  draft  of  the  proposed  regulations, 
which  provided  for  a  close  season  over  an  area  which  I  have  already 
described,  that  was  submitted  to  Lord  Salisbury  and  met  with  his 
prompt  assent.  That,  it  will  be  perceived,  made  a  u  close  period" 
between  April  15  and  November  1st. 

It  was  shortly  after  this,  and  if  I  am  correct  in  my  recollection,  on 
or  about  the  5tii  of  April,  1888,  that  Mr.  Phelps  left  London  and  went 
to  the  United  States  for  a  while,  and  the  affairs  of  the  mission  in  Lon- 
don were  left  in  charge  of  Mr.  White.  There  are  some  letters  from 
Mr.  White  to  Mr.  Bayard  which  show  the  further  progress  of  the 
negotiations.  Mr. White,  on  the  7th  of  April,  1888,  addresses  Mr. 
Bayard.  This  is  a  telegram.  Mr.  White  stated  that  on  the  following 
Thursday  he  was  to  meet  Lord  Salisbury  and  M.  de  Staal,  etc : 

Mr.  White  to  Mr.  Bayard. 
[Telegram.] 

LEGATION  OF  THE  UNITED  STATES, 
London,  April  7,  1888.     (Received  April  7.) 

Mr.  White  stated  that  on  the  following  Thursday  he  was  to  meet  Lord  Salisbury 
and  M.  de  Staal  to  discuss  the  question  of  the  protection  of  the  seals.  On  April  7 
he  had  had  an  interview  on  the  subject  with  M.  de  Staal,  from  whom  he  learned 
that  the  Russian  Government  wished  to  include  in  the  proposed  arrangement  that 
part  of  Behring  Sea  in  Avhich  the  Commander  Islands  are  situated,  and  also  the  sea 
of  Okhotsk.  Mr.  White  supposed  that  the  United  States  would  not  object  to  this. 

On  the  same  day  he  addresses  this  letter  to  Mr.  Bayard : 
Mr.  White  to  Mr.  Bayard. 

No.  720.]  LEGATION  OF  THE  UNITED  STATES, 

London,  April  7,  1888.     (Received  April  17.) 

SIR  :  Referring  to  your  instructions  numbered  782  of  February  7  and  810  of  March 
2,  respecting  the  protection  of  seals  in  Behring  Sea,  I  have  the  honor  to  acquaint 
you  that  I  received  a  private  note  from  the  Marquis  of  Salisbury  this  morning 
stating  that  at  the  request  of  the  Russian  embassador  he  had  appointed  a  meeting 
at  the  foreign  office  next  Wednesday,  llth  instant,  "to  discuss  the  question  of  a 
close  time  for  the  seal  fishery  in  Behring  Sea,"  and  expressing  a  hope  that  I  would 
make  it  convenient  to  be  present,  and  I  have  replied  that  1  shall  be  happy  to  attend. 

Subsequently  I  saw  M.  de  Staal,  the  Russian  embassador,  at  his  request.  He 
referred  to  the  interviews  which  Mr.  Phelps  had  had  with  him,  of  which  I  was,  of 
course,  cognizant,  and  stated  that  his  full  instructions  on  the  subject  would  not 
reach  London  until  to-night  or  to-morrow,  and  that  he  was  about  to  leave  town 
until  next  Wednesday,  but  meanwhile  he  could  say  that  his  Government  would  like 
to  have  the  regulations  which  might  be  agreed  upon  for  Behring  Sea  extended  to 
that  portion  of  the  latter  in  which  the  Commander  Islands  are  situated,  and  also  to 
the  Sea  of  Okhotsk  (in  which  Robben  Island  is  situated). 

As  both  these  places  are  outside  the  limit  laid  down  in  your  instruction  numbered 
782  (170°  of  longitude  east  from  Greenwich),  I  have  thought  it  best  to  send  you  the 
telegram,  of  which  I  inclose  a  copy  herewith. 

I  am,  etc.,  HENRY  WHITE. 
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on  t  he  LMM  li  of  A  pril,  1888,  Mr.  White  again  writes  Mr. 
Mr.  White  to  Mr. 


•  .">."!  LEGATION  OF  THE  UNITED  STATES, 

London,  April  20,  1888.     (Received  April 

SIK:  Krlerriiv:  to  your  Instructions  Nos.  685,  782,  and  810,  to  Mr.  Plu-lps's  dis- 
patches Nos.  Ills  ;ui(i  »>i»0,  and  to  subsiM|iirnt  Correspondence,  I  have  the  honor  to 
acquaint  you  thai  1  <-alh  d  at  the  foreign  olliee  on  the  lu'th  iiintant  for  the  pnr|x. 
dix-ii.ssing  \\ith  the  M  a  r<|ii  is  of  Salisbury  and  M.  de  Staal,  the  Russian  embassador, 
the  details  of  the  proposed  conventional  arrangement  for  the  protection  of  seals  in 
J'.rring  Sea. 

M.  de  Staal  expressed  a  desire,  on  behalf  of  his  Government,  to  include  in  the  area 
to  be  protected  by  the  convention  the  Sea  of  Okhotsk,  or  at  least  that  portion  of  it 
in  which  Rohhcn  Island  is  situated,  there  being,  he  said,  in  that  region  large  num- 
bers of  seals,  whose  destruction  is  threatened  in  the  same  way  as  those  in  Bearing 
Sea. 

He  also  urged  that  measures  be  taken  by  the  insertion  of  a  clause  in  the  proposed 
contention  or  otherwise,  for  prohibiting  the  importation,  by  merchant  vessels,  into 
the  seal-protected  area,  for  sale  therein,  of  alcoholic  drinks,  firearms,  gunpowder, 
and  dynamite. 

Lord  Salisbury  expressed  no  opinion  with  regard  to  the  latter  proposal,  but,  with 
a  view  to  meeting  the  Russian  Government's  wishes  respecting  the  waters  surround- 
ing Robbeii  Island,  he  suggested  that,   besides  the  whole  of  Behring  Sea,  those 
portions  of  the  Sea  of  Okhotsk  and  of  the  Pacific  Ocean  north  of  north  latitude  17 
should  be  included  in  the  proposed  arrangement. 

This  suggestion  of  Lord  Salisbury's,  therefore,  carried  the  protected 
area  further  South. 

Mr.  PHELPS.  The  suggestion  of  M.  de  Staal,  you  mean. 

Mr.  CARTER.  No,  of  Lord  Salisbury.  Lord  Salisbury's  suggestion 
carried  the  protected  area  further  South  from  the  50th  parallel  of  lati- 
tude down  as  far  as  the  point  upon  which  my  pointer  rests  (indicating 
on  map),  and  to  include  the  whole  of  that  part  of  the  Pacific  Ocean,  so 
as  to  embrace  not  only  the  Commander  Islands,  but  also  Kobben  Island 
in  the  Sea  of  Okotsk. 

His  Lordship  (that  is  Lord  Salisbury)  intimated  further  that  the 
period  proposed  by  the  United  States  for  a  close  time  from  April  loth 
to  November  1st  might  interfere  with  the  trade  longer  than  absolutely 
necessary  for  the  protection  of  the  seals,  etc. 

The  learned  Arbitrators  will  perceive  that  at  this  point  the  communi- 
cating diplomats  were  so  far  agreed  upon  the  subject  that  it  was  con- 
ceived by  Lord  Salisbury  to  be  in  a  condition  for  the  preparation  of  a 
draft  convention. 

Afterwards,  on  the  first  of  May,  Mr.  Bayard  addresses  Mr.  White: 
and  it  is  in  answer  to  the  last  note  of  Mr.  White,  which  I  have  just 
read: 

Mr.  Bayard  to  Mr.  White. 

No.  864.]  DEPARTMENT  OF  STATE,  Washington,  May  1,  18S8. 

Slit:  Your  dispatch  No.  725  of  the  20th  ultimo  stating  the  result  of  your  interview 
with  Lord  Salisbury  and  the  Russian  ambassador  relative  to  the  protection  of  seals 
in  Behring  Sea,  and  requesting  further  instructions  as  to  their  proposals,  has  been 
received. 

As  you  have  already  been  instructed 
sion  of  the  Sea  of  Okhotsk,  or  so  muc 
ment  for  the  protection  of  the  seals. 
on  the  extension  of  the  close  season  till  the  1st  of  November! 

Only  such  a  period  is  desired  as  may  be  requisite  for  the  end  in  view.  But  in  order 
that  success  may  be  assured  in  the  efforts  of  the  various  Governments  interested  in 
the  protection  of  the  seals,  it  seems  advisable  to  take  the  15th  of  October  instead  of 
the  1st  as  the  date  of  the  close  season,  although,  as  I  am  now  advised,  the  1st  of 
November  would  be  safer. 


ter  instructions  as  to  their  proposals,  has  been 

d,  the  Department  does  not  object  to  the  inclu- 
ich  of  it  as  may  be  necessary,  in  the  arrange- 
Nor  is  it  thought  absolutely  necessary  to  insist 

ill    t.llA   1st.   nf    iV/nromlifk-r 
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Mr.  Bayard  now  suggests  that  it  be  made  the  15th  of  October,  split- 
ting the  difference,  although  he  says  the  first  of  November  would  be 
safer. 

Mr.  White,  in  his  next  note  to  Mr.  Bayard  mentions  a  further  stage 
which  the  matter  had  then  reached.  On  the  20th  of  June,  1888,  he 
thus  writes: 

Mr.  White  to  Mr.  Bayard. 

No.  786.]  LEGATION  OF  THE  UNITED  STATES, 

London,  June  20,  1888.     (Received  June  30.) 

SIR:  I  have  the  honor  to  inform  you  that  I  availed  myself  of  an  early  opportunity 
to  acquaint  the  Marquis  of  Salisbury  and  the  Russian  ambassador  of  the  receipt  of 
your  instructions  numbered  864,  of  May  3,  and  shortly  afterwards  (May  16)  his 
excellency  and  I  called  together  at  the  foreign  office  for  the  purpose  of  discussing 
with  his  lordship  the  terms  of  the  proposed  convention  for  the  protection  of  seals  in 
Behring  Sea.  Unfortunately  Lord  Salisbury  had  just  received  a  communication 
from  the  Canadian  Government  stating  that  a  memorandum  on  the  subject  would 
shortly  be  forwarded  to  London,  and  expressing  a  hope  that  pending  the  arrival  of 
that  document  no  further  steps  would  be  taken  in  the  matter  by  Her  Majesty's  Gov- 
ernment. Under  these  circumstances  Lord  Salisbury  felt  bound  to  await  the  Cana- 
dian memorandum  before  proceeding  to  draft  the  convention. 

I  have  inquired  several  times  whether  this  communication  from  Canada  had  been 
received,  but  it  has  not  yet  come  to  hand.  1  was  informed  to-day  by  Lord  Salisbury 
that  an  urgent  telegram  had  been  sent  to  Canada  a  week  ago  with  respect  to  the 
delay  in  its  expedition  and  that  a  reply  had  been  received  by  the  secretary  of  state 
for  the  colonies  stating  that  the  matter  would  be  taken  up  immediately.  I  hope, 
therefore,  that  shortly  after  Mr.  Phelps's  return  this  Government  will  be  in  a  con- 
dition to  agree  upon  the  terms  of  the  proposed  convention. 

I  have  the  honor  to  inclose  for  your  information  the  copy  of  a  question  asked  by 
Mr.  Gouiiey  and  answered  by  Sir  James  Fergussonin  behalf  of  the  British  Govern- 
ment with  respect  to  the  seal  fishing  in  Behring  Sea. 

I  have,  etc.,  HENRY  WHITE. 

(For  inclosure  see  Senate  Ex.  Doc.  No.  106,  Fiftieth  Congress,  second  session. 
p.  103.) 

At  this  point  an  obstacle  was  for  the  first  time  interposed  in  the  prog- 
ress of  the  negotiations  which  otherwise  would  in  all  probability  have 
resulted  in  a  final  agreement  between  the  two  countries  for  the  preser- 
vation of  the  seals  by  establishing  a  close  season  over  the  area  men- 
tioned, from  the  first  of  April  to  the  15th  of  October. 

Whether  that  protection  would  have  been  adequate  is  another  question 
which  I  do  not  stop  now  to  discuss ;  but  that  the  convention  would, 
except  for  the  obstacle  mentioned,  have  been  concluded  substantially 
securing  those  terms  it  seems  to  me  there  can  be  no  reasonable  doubt. 
The  obstacle  to  it  arose  from  a  protest  on  the  part  of  Canada.  Lord 
Salisbury  had— very  properly,  undoubtedly,  as  the  Canadian  people 
were  more  interested  in  the  prosecution  of  pelagic  sealing  than  others — 
sent  some  communication  to  the  colonial  Government  in  reference  to  the- 
matter,  and  had  received  in  response  a  statement,  so  far  as  we  can 
gather  from  this  letter  of  Mr.  White,  simply  objecting  to  the  final  con- 
clusion of  any  such  proposed  arrangement.  I  think  it  may  be  worth 
while,  in  noting  this  response  of  Canada,  to  take  a  glance  at  the  terms 
in  which  Lord  Salisbury  made  the  communication  to  the  Canadian 
Government,  which  will  be  found  in  the  Appendix,  Yol.  3  of  the  Brit- 
ish Case,  p.  196: 

The  Marquis  of  Salisbury  to  Sir  E.  Mori&r. 

No.  121.]  FOREIGN  OFFICE,  April  16,  1888. 

SIR:  The  Russian  Ambassador  and  the  United  States  Charge"  d?  Affaires  called 
upon  me  this  afternoon  to  discuss  the  qiiestion  of  the  seal  fisheries  in  Behring's  Sea, 
which  had  been  brought  into  prominence  by  the  recent  action  of  the  United  States. 

The  United  States  Government  had  expressed  a  desire  that  some  agreement  should 
be  arrived  at  between  the  three  Governments  for  the  purpose  of  prohibiting  the 
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H!JI lighter  of  the  seals  during  fcho  time  of  breeding  j  :m<l   at  my  reijneHt,  M.  do 
had  obtained  in.sl  ructitdis  from  his  ( Jovernnient  on  t.lial,  <|iiestion. 

At  this  preliminary  discussion  it  was  decided  provisionally,  in  order  to  furnish 
baniN  lor  negotiation,  and  without  definitively  pledging  our  (ioverninentH,  that  the, 
Hpace  to  be  covered  liy  the  proposed  Convention  should  In;  the  sea  between  America, 
and  Knssia  north  of  the  47th  decree  of  latitude;  that  the  close  time  should  extend 
from  the  lf>th  April  to  the  1st  November;  that  during  that  time  the  (slaughter  of  all 
weals  should  be  forbidden;  and  vessels  engaged  in  it  should  be  liable  to  sei/ure  by 
the  crni/ers  of  any  of  the,  three  powers,  and  should  be  taken  to  the  ]>ort  of  their 
own  nationality  for  Condemnation;  that  the,  traffic  in  nrnin,  alcohol,  and  powder 
should  he  prohibited  in  all  the  islands  of  those  seas;  and  that,  as  soon  as  the  three 
Powers  had  concluded  a  Con  vent  ion,  t  hey  should  join  in  submitting  it  for  the  assent 
of  the  other  Maratime  Powers  of  the  northern  seas. 

The  United  States  Charge  d'Atfaires  was  exceedingly  earnest  in  pressing  on  ns  the 
importance  of  dispatch  on  account  of  the  inconceivable  slaughter  that  had  been  and 
•was  still  going  on  in  these  seas.  He  staled  that,  in  addition  to  the  vast  quantity 
brought  to  market,  it  was  a  common  practice  for  those  engaged  in  the  trade  to  shoot 
all  seals  they  might  meet  in  the  open  sea,  and  that  of  these  a  great  number  sank,  so 
that  their  skins  could  not  be  recovered. 

I  am,  etc.,  SALISBURY. 

The  learned  Arbitrators  will  now  see  the  manner  in  which  the  negoti- 
ations pending  between  the  two  Governments  was  notified  to  the 
Canadian  Government. 

Sir  CHARLES  RUSSELL.  That  was  to  Sir  Eobert  Morier.  That  was 
to  Kussia,  not  to  Canada. 

The  PRESIDENT.  Sir  Eobert  Morier  was  in  St.  Petersburg. 

Mr.  FOSTER.  A  copy  of  the  same  note  was  sent  to  Sir  Lionel  Sack- 
ville  West. 

Mr.  CARTER.  What  Sir  Charles  Russell  says  may  be  true;  but  a  copy 
of  the  same  note  was  sent  to  Sir  Lionel  Sackville  West  at  Washington. 

Sir  CHARLES  RUSSELL.  Yes;  it  was  sent  to  Washington,  not  to 
Canada. 

The  PRESIDENT.  That  is  not  a  communication  made  to  Canada. 
You  spoke  of  a  communication  to  the  Canadian  Government.  Sir 
Lionel  Sackville  West  was  in  Washinton. 

Mr.  CARTER.  Yes;  he  was  in  Washington;  but  the  evidence  that 
the  communication  was  sent  to  Canada  is  not  derived  from  this  note  of 
Salisbury  to  Morier,  and  which  was  also  sent  to  Sir  Lionel  Sackville 
West.  I  am  in  error  in  stating,  if  I  did  state,  that  that  was  the  form 
in  which  Canada  was  apprised  of  the  state  of  negotiations;  but  that 
at  this  time  Canada  was  so  apprised  is  stated  in  the  communications 
which  I  have  read. 

Mr.  Justice  HARLAN.  You  will  find  on  page  199  of  the  British  Case, 
Appendix,  Yol.  Ill,  the  letter  from  the  Colonial  Office  to  the  Foreign 
Office,  in  which  Lord  Knutsford  acknowledges  the  receipt  of  the  letter 
of  the  20th,  transmitting  a  copy  of  a  dispatch  addressed  to  Her  Majes- 
ty's Ambassador  at  St.  Petersburg. 

The  PRESIDENT.  That  is  the  same  dispatch  that  was  sent  to  the 
Canadian  Government. 

Mr.  Justice  HARLAN.  The  answer  of  the  Canadian  Government  is 
on  page  212  of  that  volume. 

Mr.  CARTER.  On  page  199  of  the  third  volume  of  the  Appendix  to 
the  British  Case,  is  found  the  following  communication  from  the  British 
Colonial  Office  to  the  Foreign  Office: 


Colonial  Office  to  Foreign  Office. 


bter 


No.  128.]  DOWNING  STREET,  April  25,  1888.     (Received  April  26.; 

SIR,  I  am  directed  by  Lord  Kuutsford  to  acknowledge  the  receipt  of  your  letter 
of  the  20th  instant,  transmitting  a  copy  of  a  dispatch  addressed  to  Her  Majesty's 
Ambassador  at  St.  Petersburg  respecting  the  proposed  establishment  of  a  close  time 
for  seals  in  Behring's  Sea. 
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And  that  dispatch  is  the  same  as  the  one  from  the  Marquis  of  Salis- 
bury to  Sir  Robert  Morier,  so  that  it  did  get  from  the  Foreign  Office  of 
the  British  Government  to  the  Colonial  Office  and  the  receipt  of  it  is 
thus  acknowledged. 

The  dispatch  continues : 

In  reply,  I  am  to  inclose,  for  the  information  of  the  Marquis  of  Salisbury,  a  copy 
of  the  extender  of  a  telegram  which  was  sent  to  the  Governor-General  of  Canada, 
on  his  Lordship's  suggestion,  inquiring  whether  the  Dominion  Government  were 
aware  of  any  objection  to  the  proposed  arrangement. 

I  am  also  to  inclose  a  copy  of  a  dispatch  from  Lord  Lansdowne,  in  the  two  con- 
cluding paragraphs  of  which  he  points  out  that  the  probable  effect  of  the  proposed 
close  time  on  the  operations  of  the  Canadian  sealers  would  be  to  exclude  them  com- 
pletely from  the  rights  which  they  have  until  lately  enjoyed  without  question  or 
molestation. 

In  these  circumstances,  it  is  probable  that  the  United  States  proposals  may  not 
be  accepted  by  Canada  without  reserve,  and  Lord  Kuutsford  would  suggest  that, 
pending  the  receipt  of  the  observations  of  the  Dominion  Government  in  response  to 
the  invitation  contained  in  his  dispatch  of  the  8th  March,  referred  to  by  Lord  Laus- 
downo,  110  final  action  should  be  taken  in  the  matter. 
I  am,  etc., 

ROBERT  G.  W.  HERBERT. 

Lord  Knutsford  to  the  Marquis  of  Lansdowne. 
[Inclosure  1  in  N°  128.] 

DOWNING  STREET,  April  21,  1888. 

MY  LORD,  I  have  the  honour  to  acquaint  you  that  I  have  this  day  telegraphed  to 
you,  with  reference  to  your  dispatch  of  the  9th  instant,  that  negotiations  are  pro- 
ceeding between  Russia,  the  United  States,  and  Great  Britain  with  regard  to  the 
establishment  of  a  close  time,  during  which  it  \vould  be  unlawful  to  kill  seals  at 
sea,  in  any  manner,  to  the  north  of  the  47th  parallel  of  latitude  between  the  coasts 
of  Russia  and  America,  and  inquired  whether  your  Government  was  aware  of  an;* 
objection  to  the  proposed  arrangement. 

I  added  that,  of  course,  as  regards  Canadian  waters,  Canadian  legislation  would 
be  necessary. 

I  have,  etc.,  KNUTSFORD. 

We  now  perceive  that  the  conclusion  of  the  negotiations — 

Sir  CHARLES  KUSSELL.  I  beg  pardon;  but  the  dispatch  referred  to 
from  Lord  Laiisdowne  was  on  the  9th  of  April. 

Mr.  CARTER.  Would  you  like  to  have  me  read  it? 

Sir  CHARLES  KUSSELL.  It  precedes  the  one  you  have  read  in  point 
of  time.  I  do  not  wish,  however,  to  put  you  to  any  inconvenience. 

Mr.  CARTER.  This  is  the  enclosure  from  Lord  Lausdowne  who  was 
the  head  of  the  Colonial  Office  in  London : 

The  Marquis  of  Lansdowne  to  Lord  Knutsford. 
[Inclosuro  2  in  N°  128.— Extract.] 

GOVERNMENT  HOUSE,  Ottawa,  April  9,  1888. 

In  reference  to  my  despatch  of  the  29th  March,  I  have  the  honour  to  inclose  here- 
with copy  of  a  telegram,  dated  the  5th  instant,  from  the  Attorney-General  of  British 
Columbia  to,  Sir  John  Macdouald,  acquainting  him  that  my  telegram,  of  which  a 
copy  was  sent  to  you  in  the  above  despatch,  had  been  published  in  the  provincial 
press  as  a  warning  to  sealiug-vessels,  and  that  there  was  reason  to  believe  that  these 
vessels  had,  in  consequence  of  the  intimation  thus  given,  ceased  to  arm  themselves 
for  the  purpose  of  resisting  the  cruizers  of  the  United  States. 

I  have  forwarded  to  you  by  this  mail  copies  of  a  telegram  received  from  Sir  L. 
West  in  reference  to  the  probable  action  of  these  cruizers  during  the  present  season, 
and  of  a  telegram  addressed  to  him  by  me  in  reply. 

I  observe  that  the  information  obtained  by  Sir  Lionel  West  from  Mr.  Bayard, 
which  is  the  same  as  that  communicated  to  me  in  your  telegraphic  despatch  of  the 
6th  instant,  is  merely  to*  the  etfect  that  no  orders  have  been  issued  by  the  United 
States  for  the  capture  of  British  ships  tishing  in  the  Behring's  Sea.  I  need  scarcely 
point  out  that  this  is  not  equivalent  to  an  assurance  that  such  vessels  will  not  be 
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formed 


molrstrd   except    when    found  within  tin-  M-milo   limit ,  :um  that   u  c;  an-  not  inform 
whether  any  orders  which  have  been  already  issued  in  t.liis  eonneet  ion  arc  or  are  not 
still  iii  force. 


That  is  in  reference  to  another  topic,  the  request  of  Great  IJri 
that  instructions  should  he  issued  by  the,  Cnited  States  Government 
its  cruisers  in  the  IJering  Sea  not  to  interfere  with  British  vessels. 

He  passes  from  tli;il  : 

I  need  scarcely  point  out  that  the  close  time  for  seals,  referred  to  in  your  trl«-gra 
is  created  under  a  Si ;i t  nle  of  t  he  I'nited  States,  which  18  not  obligatory  except  upon 
the  subjects  of  that  Power.  The  proposal  contained  in  the  inelosure  to  your  Confi- 
dential despatch  of  the  Nth  March.  is.s^  tor  the  adoption  of  a  similar  close  season  by 
I5rit  ish  fishermen  is  at  present  receiving  the  careful  considerat  ion  of  my  Government. 
Such  a  close  time  could  obviously  not  be  imposed  upon  our  fishermen  without  notice 
or  without  a  fuller  discussion  1  han  it  has  yet  undergone.  You  are  aware  that,  during 
the  close  time  enforced  by  the  I'nited  States  Statute,  the  seals,  although  protected 
from  slaughter  by  the  use' of  firearms,  may  be  killed  in  great  numbers  on  their  breed- 
ing grounds  by  the  persons  who  enjoy  the  monopoly  of  the  trade  under  Concessions 
from  the  United  States  Government.  The  rest  of  the  year  these  animals  are,  accord- 
ing to  Mr.  Bayard's  statement  in  his  despatch  of  the  7th  of  February,  1888,  "supposed 
to  spend  in  the  open  sea  south  of  the  Aleutian  Islands,"  where  they  are  probably 
widely  scattered  and  difficult  to  find.  It  would  appear  to  follow  that,  if  concurrent 
regulations  based  upon  the  American!  Law  were  to  be  adopted  by  Great  Britain  and 
the  United  States,  the  privileges  enjoyed  by  the  citizens  of  the  latter  Power  would 
be  little  if  at  all  curtailed,  while  British  fishermen  would  find  themselves  completely 
excluded  from  the  rights  which  until  lately  they  have  enjoyed  without  question  or 
molestation. 

In  making  this  observation,  I  do  not  desire  to  intimate  that  my  Government  would 
be  averse  to  entering  into  a  reasonable  agreement  for  protecting  the  fur-bearing 
animals  of  the  Pacific  coast  from  extermination,  but  merely  that  a  one-sided  restric- 
tion such  as  that  which  appeared  to  be  suggested  in  your  telegram  could  not  be 
suddenly  and  arbitrarily  enforced  by  my  Government  upon  the  fishermen  of  this 
country. 

I  have,  etc.,  LANSDOWNE. 

It  will  now  be  perceived,  let  me  repeat,  that  the  negotiation  entered 
into  between  the  United  States  and  Great  Britain,  with  every  prospect 
at  first  of  a  favorable  termination,  had  been  arrested  in  consequence  of 
protest  having  been  received  from  the  Canadian  Government.  I  do 
not  complain  of  that,  or  suggest  its  impropriety;  I  am  merely  stating 
the  fact  that  it  Was  arrested  at  that  point  and  in  consequence  of  that 
protest. 

The  business  continued  in  a  condition  of  suspense  in  consequence  of 
that  for  a  very  considerable  time;  although,  if  I  rightly  remember,  the 
United  States  on  more  than  one  occasion  during  the  interim  rather 
pressed  the  British  Government  to  give  a  decided  answer;  but  the  next 
we  hear  of  it — which  is  to  the  point  I  am  engaged  upon — is  contained  in 
Mr.  Phelps'  letter  to  Mr.  Bayard  of  September  12th,  1888.  Mr.  Phelps 
had  returned  from  his  absence  in  the  United  States  and  again  taken 
charge  of  the  American  embassy  in  London,  and  his  communication  is 
as  follows  to  Mr.  Bayard : 


Mr.  Phelps  to  Mr.  Bayard. 


N°.  825.]  LEGATION  OF  THE  UNITED  STATES, 

London,  September  12th,  1888.     (Received  September  22.) 

SIR:  Referring  to  the  subject  of  the  Alaskan  seal  fisheries,  and  to  the  previous  cor- 
respondence on  the  subject  between  the  Department  and  this  legation,  I  have  now 
the  honor  to  acquaint  you  with  the  purport  of  a  conversation  which  I  held  with  Lord 
Salisbury  in  regard  to  it  on  the  13th  August. 

Illness,  which  has  incapacitated  me  from,  business  during  most  of  the  interval,  has 
prevented  my  laying  it  before  you  earlier. 

One  of  the  objects  of  the  interview  I  then  sought  with  his  lordship  was  to  urge 
the  completion  of  the  convention  between  the  United  States,  Great  Britain,  and 
Russia,  which  under  your  instructions  had  previously  been  the  subject  of  discussi 
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between  the  secretary  for  foreign  affairs,  the  Russian  ambassador,  and  myself.  This 
convention,  as  I  have  before  advised  you,  had  been  virtually  agreed  on  verbally, 
except  in  its  details;  and  the  Russian  as  well  as  the  United  States  Government  were 
desirous  to  have  it  completed.  The  consideration  of  it  had  been  suspended  for  com- 
munication by  the  British  Government  with  the  Canadian  Government,  for  which 
purpose  an  interval  of  several  months  had  been  allowed  to  elapse.  During  this  time 
the  attention  of  Lord  Salisbury  had  been  repeatedly  recalled  to  the  subject  by  this 
legation,  and  on  those  occasions  the  answer  received  from  him  was  that  no  reply 
from  the  Canadian  authorities  had  arrived. 

In  the  conversation  on  the  13th,  above  mentioned,  I  again  pressed  for  the  comple- 
tion of  the  convention,  as  the  extermination  of  the  seals  by  Canadian  vessels  was 
understood  to  be  rapidly  proceeding.  His  lordship  in  reply  did  not  question  the 
propriety  or  the  importance  of  taking  measures  to  prevent  the  wanton  destruction 
of  so  valuable  an  industry,  in  which  as  he  remarked,  England  had  a  large  interest 
of  its  own,  but  said  that  the  Canadian  Government  objected  to  any  such  restrictions, 
and  that  until  its  consent  could  be  obtained,  Her  Majesty's  Government  was  not  will- 
ing to  enter  into  the  convention ;  tha.t  time  would  be  requisite  to  bring  this  about, 
and  that  meanwhile  the  convention  must  wait. 

It  is  very  apparent  to  me  that  the  British  Government  will  not  execute  the  desired 
convention  without  the  concurrence  of  Canada.  And  it  is  equally  apparent  that  the 
concurrence  of  Canada  in  any  such  arrangement  is  not  to  be  reasonably  expected. 
Certain  Canadian  vessels  are  making  a  profit  out  of  the  destruction  of  the  seal  in 
the  breeding  season  in  the  waters  in  question,  inhuman  and  wasteful  as  it  is.  That 
it  leads  to  the  speedy  extermination  of  the  animal  is  no  loss  to  Canada,  because  no 
part  of  these  seal  fisheries  belong  to  that  country;  and  the  only  profit  open  to  it  in 
connection  with  them  is  by  destroying  the  seal  in  the  open  sea  during  the  breeding 
time,  although  many  of  the  animals  killed  in  that  way  are  lost,  and  those  saved  are 
worth  much  less  than  when  killed  at  the  proper  time. 

Under  these  circumstances,  the  Government  of  the  United  States  must,  in  my 
opinion,  either  submit  to  have  these  valuable  fisheries  destroyed  or  must  take  meas- 
ures to  prevent  their  destruction  by  capturing  the  vessels  employed  in  it.  Between 
these  alternatives  it  does  not  appear  to  me  there  should  be  the  slightest  hesitation. 

Much  learning  has  been  expended  upon  the  discussion  of  the  abstract  question  of 
the  right  of  mare  clausum.  I  do  not  conceive  it  to  be  applicable  to  the  present  case. 

Here  is  a  valuable  fishery,  and  a  large  and,  if  properly  managed,  permanent  indus- 
try, the  property  of  the  nations  on  whose  shores  it  is  carried  on.  It  is  proposed  by 
the  colony  of  a  foreign  nation,  in  defiance  of  the  joint  remonstrance  of  all  the  coun- 
tries interested,  to  destroy  this  business  by  the  indiscriminate  slaughter  and  exter- 
mination of  the  animals  in  question,  in  the  open  neighboring  sea,  during  the  period 
of  gestation,  when  the  common  dictates  of  humanity  ought  to  protect  them,  were 
there  no  interest  at  all  involved.  And  it  is  suggested  that  we  are  prevented  from 
defending  ourselves  against  such  depredations  because  the  sea  at  a  certain  distance 
from  the  coast  is  free. 

The  same  line  of  argument  would  take  under  its  protection  piracy  and  the  slave 
trade,  when  prosecuted  in  the  open  sea,  or  would  justify  one  nation  in  destroying 
the  commerce  of  another  by  placing  dangerous  obstructions  and  derelicts  in  the 
open  sea  near  its  coasts.  There  are  many  things  that  can  not  be  allowed  to  be  done 
on  the  open  sea  with  impunity,  and  against  which  every  sea  is  mare  clausum.  And 
the  right  of  self  defense  as  to  person  and  property  prevail  there  as  fully  as  else- 
where. If  the  fish  upon  the  Canadian  coasts  could  be  destroyed  by  scattering  poi- 
son in  the  open  sea  adjacent,  with  some  small  profit  to  those  engaged  in  it,  would 
Canada,  upon  the  just  principles  of  international  law,  be  held  defenseless  in  such 
a  case?  Yet  that  process  would  be  no  more  destructive,  inhuman,  and  wanton  than 
this. 

If  precedents  are  wanting  for  a  defense  so  necessary  and  so  proper  it  is  because 
precedents  for  such  a  course  of  conduct  are  likewise  unknown.  The  best  interna- 
tional law  has  arisen  from  precedents  that  have  been  established  when  the  just  occa- 
sion for  them  arose,  undeterred  by  the  discussion  of  abstract  and  inadequate  rules. 

Especially  should  there  be  no  hesitation  in  taking  this  course  with  the  vessels  of 
a  colony  which  has  for  three  years  harassed  the  fisheries  of  our  country  with  con- 
stant captures  of  vessels,  engaged  in  no  violation  of  treaty  or  legal  rights.  The 
comity  of  nations  has  not  deterred  Canada  from  the  persistent  obstruction  of  justi- 
fiable and  legitimate  fishing  by  American  vessels  near  its  coast.  What  principle  of 
reciprocity  precludes  us  from  putting  an  end  to  a  pursuit  of  the  seal  by  Canadian, 
ships  which  is  unjustifiable  and  illegitimate? 

I  earnestly  recommend,  therefore,  that  the  vessels  that  have  been  already  seized 
while  engaged  in  this  business  be  firmly  held,  and  that  measures  be  taken  to  capture 
and  hold  every  one  hereafter  found  concerned  in  it.  If  further  legislation  is  neces- 
sary, it  can  doubtless  be  readily  obtained. 

There  need  be  no  fear  but  that  a  resolute  stand  on  this  subject  will  at  once  put  an 
end  to  the  mischief  complained  of.  It  is  not  to  be  reasonably  expected  that  Great 

B   S.  PT   XIJ 3, 


ORAL   ARGUMENT    OF   JAMES    C.  CARTER,  ESQ. 

Britain  will  either  encourage  or  sustain  her  colonies  in  conduct  which  she  herself 
concedes  to  be  wronjj  and  which  is  detrimental  to  her  own  interests  as  well  as  to 
onrs.  More  than  10,IX)()  people  are  en^aiM-d  in  London  alone  in  the  preparation  of 
seal  skins.  And  it  is  understood  that  the  British  Government  has  requested,  that 
clearances  should  not  bo  issued  in  Canada  for  vessels  employed  in  this  business;  b 
the  request  has  been  disregarded. 

I  have,  etc.,  E.  J.  Pm.i.i  s. 


The  learned  Arbitrators  will  perceive  that  Mr.  Phelps,  at  least,  ct 
to  the  conclusion  at  this  moment  that  the  further  progress  of  the  nego- 
tiation and  any  successful  conclusion  of  it  were  impossible;  and  impos- 
sible in  consequence  of  the  intervention  of  Canada;  and  that  any 
assent  to  regulations  which  might  be  proposed,  and  which  would  be 
effective  for  the  purpose,  would  never  be  given  by  the  Canadian  Gov- 
ernment. Whether  he  was  right  or  wrong  in  that  opinion  upon  his 
part  is  not  to  my  present  purpose.  It  will  perhaps  be  the  subject  of 
future  discussion ;  but  it  is  safe  to  conclude  from  the  correspondence 
that  I  have  read  to  the  Tribunal  that  the  consummation  of  the  negotia- 
tion was  arrested  at  this  point— arrested  by  the  intervention  of  Canada, 
and  I  do  not  find  anywhere  in  this  correspondence  any  suggestion 
on  the  part  of  Canada  of  another,  or  different,  or  modified,  scheme 
designed  to  accomplish  the  purpose  of  preserving  the  seals.  I  think 
there  is  no  evidence  that  Canada  had  ever  submitted  any  proposition 
of  that  sort. 

This  brings  us  to  the  conclusion  of  what,  I  think,  may  properly 
enough  be  called  the  first  stage  of  this  controversy.  It  is  a  stage 
which  embraces  these  leading  features:  the  capture  by  the  cruisers 
of  the  United  States  of  British  vessels  engaged  in  pelagic  sealing; 
the  objection  and  the  protest  of  the  British  Government,  the  ground 
of  objection  being  that  it  was  an  attempt  to  enforce  a  municipal  law  of 
the  United  States  upon  the  high  seas;  an  avoidance  of  any  discussion 
of  that  question  by  Mr.  Bayard;  a  suggestion  by  him  that  the  case  was 
one  of  a  peculiar  property  interest,  and  a  case  for  the  exercise  of  an 
exceptional  marine  jurisdiction ;  but  that  it  would  be  wisest  and  best 
to  avoid  a  useless,  and  perhaps  an  irritating  and  abortive  discussion, 
upon  the  questions  of  right,  if  the  attention  of  nations  could  be  called 
to  the  great  fact  that  here  was  a  useful  race  of  animals,  an  important 
blessing  to  mankind,  threatened  with  extermination  by  certain  prac- 
tices, and  that,  therefore,  it  should  be  the  duty,  as  it  was  certainly  the 
interest,  of  all  nations  to  join  pacifically  in  regulations  designed  to 
prevent  the  mischief. 

It  includes  the  further  feature  that  negotiations  were  set  on  foot  for 
the  purpose  of  carrying  out  these  pacific  intentions  of  the  American 
Minister;  that  they  were  received  promptly  in  the  most  friendly  man- 
ner and  in  the  same  spirit  by  Lord  Salisbury,  British  Secretary  for  For- 
eign Affairs;  that  an  agreement  was  substantially  concluded  between 
those  parties  which  would  have  been  carried  into  effect  but  for  the  objec- 
tion interposed  by  Canada,  a  dependency  of  the  British  empire,  which 
was  most  deeply  interested  in  the  carrying  on  of  this  pelagic  sealing; 
that,  so  far  as  appears,  no  different  scheme,  no  modified  suggestion, 
designed  to  carry  out  the  same  object  was  ever  formulated  by  the  Gov- 
ernment of  Canada,  but  that  Canada  remained  in  its  condition  of  sim- 
ple protest  and  objection  to  any  scheme  of  prohibition  such  as  had  been 
presented;  and  the  cessation,  apparently  final,  of  the  negotiation 
consequence  of  that  objection. 
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Those  are  the  principal  features  of  what  I  have  thought  fit  to  call 
ike  first  stage  in  this  controversy. 

Now  let  me  pass  to  the  second. 

Senator  MORGAN.  Mr.  Carter,  do  you  understand  that  a  British 
subject  residing  in  Canada  has  the  right,  in  a  diplomatic  sense,  an 
international  sense,  to  the  protection  of  two  Governments? 

Mr.  CARTER.  Canadian  and  British? 

Senator  MORGAN.  Canadian  and  Biitish. 

Mr.  CARTER.  I  never  thought  of  that;  and  any  opinion  I  might  give 
upon  it  would  be  of  little  value  now.  In  the  course  of  such  reflections 
as  I  have  given  to  these  questions,  it  has  not  yet  occurred  to  me  that 
that  was  material. 

Senator  MORGAN.  The  difficulty,  I  would  suggest,  that  occurs  to  my 
mind  is  this:  I  can  very  well  understand  how  a  British  subject  is  enti- 
tled to  the  protection  of  the  British  Crown  and  Government  in  respect 
to  his  national  relations;  but  I  do  not  understand  how  the  Canadian 
Government,  as  a  Government,  can  interpose  to  protect  British  sub- 
jects within  Canada,  against  an  avowed  policy  of  the  British  Govern- 
ment. 

Mr.  CARTER.  I  had  not  supposed  that  the  Canadian  Government  was 
such  a  Government  as  could,  in  any  sovereign  capacity,  or  diplomatic- 
ally, communicate  with  other  Governments,  or  assert  any  rights  in 
respect  to  other  Governments.  I  had  supposed  that  the  colonies  of  the 
British  Empire  occupied  substantially  some  such  position  as  the  States 
of  the  American  Union  occupy  towards  the  United  States  Government, 
and  that  the  citizens  of  Canada  in  reference  to  any  defence  which  they 
might  desire  to  make  against  the  acts  of  other  Governments,  would  be 
obliged  to  appeal  to  the  imperial  authority;  that  their  own  colonial 
Government  was  not  able  to  give  them  any  protection.  They  might 
appeal  to  their  own  Government  in  the  first  instance,  but  that  Govern- 
ment, I  suppose,  would  have,  in  turn,  to  appeal  to  the  imperial  authority. 
That  is  what  I  should  suppose  the  state  of  the  case  was;  but  I  may  be 
in  error  about  that. 

Sir  JOHN  THOMPSON.  Like  most  British  subjects  Canadians  have  a 
right  to  express  their  opinion  on  matters  affecting  their  own  interests; 
and  the  Canadian  Government  has  the  means  of  expressing  that  opinion 
to  the  British  Government. 

Mr.  CARTER. — I  should  suppose  so;  yes.  A  citizen  of  Canada  has 
the  right  of  every  subject  of  Great  Britain  to  express  his  opinion  upon 
all  subjects  of  Biitish  policy,  I  suppose,  if  any  such  policy  should  hap- 
pen to  bear  heavily  upon  him;  and  his  own  Government  furnishes, 
doubtless,  an  instrumentality  through  which  he  can  communicate  that 
expression. 

Sir  JOHN  THOMPSON.  By  which  he  can  claim  the  protection  of  the 
British  Government. 

Mr.  CARTER.  By  which  he  can  claim  the  protection.  I  should  sup- 
pose that. 

There  were  some  incidental  matters  connected  with  this  first  stage 
of  the  controversy,  and  which  occurred  during  the  discussions  in  rela- 
tion to  it,  which  make  a  figure,  but  an  unimportant  figure,  in  it.  For 
instance,  there  were  claims  for  damages  made  by  the  British  Govern- 
ment growing  out  of  the  seizures,  and  those  claims  were  persisted  in, 
and  from  time  to  time  made  the  subject  of  demand  and  of  diplomatic 
communication.  In  the  next  place  there  were  further  seizures  made  in 
the  year  1888;  but  the  vessels  which  were  seized  in  1888  were  all  released 
from  seizure  with  the  exception  of  one,  which  was  the  W.  P.  Sayward. 

Sir  EICHARD  WEBSTER,  You  mean  1887,  not  1888. 
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Mr.  CARTER.  I  mean  1887.  In  1  SST  there  were  several— five  I  think— 
British  vessels  sei/cd.  All  of  them  were  released.  Upon  what  grounds 
the\  were  released,  whether  technical,  or  lor  the  reason  that  it  was 
thought  the  pending  negotiation  would  be,  better  advanced  if  causes  of 
irritation  were  removed,  I  will  not  undertake  to  say.  They  were  in  fact 

released. 

Sir  CHARLES  HUSSKLL.  There  were  seven  seizures. 

Mr.  CARTER.  Seven  seizures.  My  statement  was  true  that  they  were 
all  released  but  one.  I  think  that  one  was  the  W.  P.  Mii/intrd.  She 
was  carried  in,  libeled  at  Sitka,  I  suppose,,  and  condemned;  and  from 
the  decree  condemning  her  an  appeal  was  taken  to  the  Supreme  Court 
of  the  United  States ;  and  the  question  of  the  rightfulness  of  the  seizure 
was  sought  to  be  raised  there. 

It  was  not  an  appwil  that  was  taken.  I  am  in  error  in  stating  that 
an  appeal  was  taken.  The  time  for  appealing  had  been  allowed  to  pass, 
and  no  appeal  could  be  taken ;  but  counsel  thereupon  resorted  to  another 
method  which  they  thought  might  be  effective  to  raise  the  question 
whether  these  seizures  were  rightful  or  not,  and  determine  it  as  a 
judicial  question.  They  took  the  ground  that  the  seizures  being  out- 
side of  the  municipal  jurisdiction  of  the  United  States,  and  standing 
upon  a  law  of  the  United  States,  the  court  was  without  jurisdiction, 
and  therefore  they  applied  to  the  Supreme  Court  of  the  United  States 
for  a  writ  of  prohibition  upon  the  inferior  tribunal  to  prevent  it  from 
•executing  the  decree  which  had  been  made. 

The  application  to  the  United  States  Supreme  Court  for  this  writ  of 
prohibition  was  denied,  and  thus  that  Court  disaffirmed  the  right  of 
this  applicant  to  raise  this  question  in  such  a  way.  It  is  unnecessary 
for  me  to  go  particularly  into  the  grounds  upon  which  the  opinion  was 
based,  especially  as  one  of  the  learned  Arbitrators  happened  to  be  one 
of  the  Justices  sitting  on  the  Supreme  Court  Bench  at  that  time  and 
participated  in  the  decision,  so  that  he  can,  of  course,  fully  acquaint 
the  learned  Arbitrators  with  the  grounds  on  which  the  action  of  the 
Supreme  Court  was  had. 

And,  finally,  in  stating  the  features  of  this  first  stage  of  the  contro- 
versy, let  me  say  that  while,  so  far  as  the  representatives  of  Great 
Britain  and  the  United  States  were  concerned,  the  attempt  at  an 
accommodation  by  means  of  an  agreed  system  of  regulations  failed, 
yet  all  parties  were  at  all  times  agreed  upon  the  prime  necessity  and 
obligation,  as  it  were,  of  both  governments,  to  take  some  measure 
or  other  which  should  have  the  effect  of  preserving  the  seals  from 
destruction. 

Now  let  me  pass  to  the  second  stage  of  the  controversy.  On  the  4th 
of  March,  1889  Mr.  Harrison  succeeded  Mr.  Cleveland  in  the  office  of 
President,  and,  of  course,  as  happens  on  these  occasions  in  America, 
there  was  a  sort  of  revolution  in  the  administration  of  the  various 
Departments.  Mr.  Bayard  was  succeeded  in  the  State  Department  by 
Mr.  Blaine,  and  there  was  a  new  American  Minister  to  London.  Pres- 
ident Harrison,  as  required  by  the  Statutes  of  the  United  States,  very 
soon  after  his  inauguration,  made  a  general  proclamation  prohibiting 
all  pursuit  of  seals  in  the  waters  of  Alaska,  and,  presumably,  instruc- 
tions were  also  given  to  the  United  States  cruisers  to  put  the  provisions 
of  the  law  into  force.  It  will  be  recollected  that  some  two  years  had 
now  elapsed  since  the  beginning  of  negotiations  upon  this  subject — 
nearly  two  years.  They  were  initiated  in  the  summer  of  1887  and  the 
spring  of  1889  had  now  arrived.  The  proclamation  having  been  made 
instructions  given?  there  followed,  early  in  the  sealing  season,  the 
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arrest  of  British  sealers  again,  and  that  action  was  followed  by  renewed 
protests  on  the  part  of  the  British  Government.  I  call  the  attention 
of  the  Tribunal  to  the  letter  of  Mr.  Edwardes  to  Mr.  Blaine.  Mr. 
Edwardes  was  then  in  charge  of  the  British  mission  at  Washington. 
He  was  actually  at  Bar  Harbor.  The  letter  is  on  page  195,  in  the  first 
volume  of  the  Appendix  of  the  American  Case. 

Mr.  Edwardes  to  Mr.  Blame. 

BAR   HARBOR,  August 24,  1889. 

SIR:  In  accordance  with  instructions  which  I  have  received  from  Her  Majesty's  ; 
Principal  Secretary  of  State  for  Foreign  Affairs,  I  have  the  honor  to  state  to  you 
that  repeated  rumors  have  of  late  reached  Her  Majesty's  Government  that  United 
States  cruisers  have  stopped,  searched,  and  even  seized  British  vessels  in  Behring 
Sea  outside  of  the  three-mile  limit  from  the  nearest  land.  Although  no  official  con- 
firmation of  these  rumors  has  reached  Her  Majesty's  Government,  there  appears  to> 
be  no  reason  to  doubt  their  authenticity. 

I  am  desired  by  the  Marquis  of  Salisbury  to  inquire  whether  the  United  States: 
Government  are  in  possession  of  similar  information,  and  further,  to  ask  that 
stringent  instructions  may  be  sent  by  the  United  States  Government,  at  the  earliest 
moment,  to  their  officers,  with  the  view  to  prevent  the  possibility  of  such  occur- 
rences taking  place. 

In  continuation  of  my  instruction  I  have  the  honor  to  remind  you  that  Her 
Majesty's  Government  received  very  clear  assurances  last  year  from  Mr.  Bayard,  at 
that  time  Secretary  of  State,  that  pending  the  discussion  of  the  general  questions  at 
issue  no  further  interference  should  take  place  with  British  vessels  in  Behring  Sea. 

In  conclusion,  the  Marquis  of  Salisbury  desires  me  to  say  that  Sir  Julian  Paunce- 
fote,  Her  Majesty's  Minister,  will  be  prepared  on  his  return  to  Washington  in  the 
autumn  to  discuss  the  whole  question,  and  Her  Majesty's  Government  wish  to  point 
out  to  the  United  States  Government  that  a  settlement  can  not  but  be  hindered  by 
any  measures  of  force  which  may  be  resorted  to  by  the  United  States. 
I  have,  etc., 

H.  G.  EDWARDES. 

The  learned  Arbitrators  will  see  what  the  situation  was  at  this  par- 
ticular time.  The  vessels  which  had  been  seized  in  1887,  with  the 
exception  of  one,  the  "  Say  ward",  which  I  have  mentioned,  had  been 
released.  The  negotiations  were  pending  and  during  1888  no  new 
seizures  had  been  made.  What  that  was  in  consequence  of,  it  is  not 
important  to  state.  It  may  have  been  that  such  a  course  was  thought 
on  the  part  of  the  American  Government  to  be  likely  to  cause  irrita- 
tion which  would  tend  to  prevent  the  adjustment  which  they  sought  of 
the  question.  At  all  events,  none  were  made  in  1888. 

Mr.  Cleveland  and  Mr.  Bayard,  his  Secretary  of  State,  under  whose 
auspices  that  policy  of  conciliation  had  been  adopted  and  pursued, 
were  now  out  of  office.  They  were  succeeded  by  President  Harrison 
and  Mr.  Blaine  as  Secretary  of  State,  of  course  under  the  obligation  to 
enforce  the  laws  and  policy  of  the  United  States.  The  negotiation  for 
a  settlement  appeared  to  be  in  a  state  of  suspended  animation,  and 
with  no  particular  prospect  of  being  renewed;  and,  therefore,  the 
course  of  the  United  States  under  these  circumstances  was  to  re-adopt 
the  policy  of  enforcing  the  prohibition  of  pelagic  sealing.  That  brought 
the  subject  again  to  the  attention  of  the  British  Government  and  led 
to  protests  on  its  part.  Those  protests  included  the  suggestion  that 
assurances  had  formerly  been  given  by  Mr.  Bayard  that  no  further 
seizures  would  be  made  pending  the  discussion.  It  is  not  important  to 
my  purpose  here,  but  I  must  remark  that  it  is  denied  that  such  assur- 
ances were  given,  and  I  do  not  think  there  is  any  evidence  of  them. 
Lord  Salisbury  doubtless  thought  so. 

In  the  next  place  the  request  of  the  British  Government  was  that 
instructions  should  be  given  to  prevent  any  recurrence  of  those  seizures. 
This  suggestion  could  not  very  well  be  made  in  the  then  existing  state 
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of  business,  without  the  expression  of  some  desire  or  intention 
reopening  the  negotiations  lor  the  adjust  nient  of  the  matter,  and  there- 
fore the  letter  also  contained  this:  -The  .Man|tiis  of  Salisbury  desires 
me  to  say  that  Sir  Julian  Pannrefote,  Her  Majesty's  Minister,  will  be 
prepared  on  his  return  to  Washington  in  the  autumn,  to  discuss  the 
whole  question,  and  Her  Majesty's  (io\  eminent  wish  to  point  out  to  the 
United  States  Government  that  the  settlement  cannot  but  be  hindered 
by  any  measures  of  force  which  may  be  resorted  to  by  the  United 
Slates". 

The  business  was  new  to  Mr.  Elaine,  and  the  whole  subject 
doubtless  new  to  him.    He  answered  Mr.  Edwardes.    His  answer 
short: 

Mr.  Elaine  to  Mr.  Edivardes. 


ited 

., 


ruth, 
there 


BAR  HARBOR,  August  24, 1889. 

SIR:  I  have  the  honor  to  acknowledge  the  receipt  of  your  communication  of  this 
date,  conveying  to  me  the  intelligence  "that  repeated  rumors  have  of  late  reached 
Her  Majesty's  Government  that  United  States  cruisers  have  stopped,  searched,  and 
even  seized' British  vessels  in  Behriug  Sea  outside  the  3-mile  limit  from  the  nearest 
land."  And  you  add  that,  "although  no  official  confirmation  of  these  rumors  has 
reached  Her  Majesty's  Government,  there  appears  to  be  no  reason  to  doubt  their 
authenticity." 

In  reply  I  have  the  honor  to  state  that  the  same  rumors,  probably  based  on  trutl 
have  reached  the  Government  of  the  tin  ited  States,  but  that  up  to  this  date  tl 
has  been  no  official  communication  received  on  the  subject. 

It  has  been  and  is  the  earnest  desire  of  the  President  of  the  United  States  to  have 
such  an  adjustment  as  shall  remove  all  possible  ground  of  misunderstanding  with 
Her  Majesty's  Government  concerning  the  existing  troubles  in  the  Behriug  Sea;  and 
the  President  believes  that  the  responsibility  for  delay  in  the  adjustment  can  not 
be  properly  charged  to  the  Government  of  the  United  States. 

I  beg  yon  will  express  to  the  Marquis  of  Salisbury  the  gratification  with  which 
the  Government  of  the  United  States  learns  that  Sir  Julian  Pauncefote,  Her  Majes- 
ty's Minister,  will  be  prepared,  on  his  return  to  Washington  in  the  autumn,  to  discuss 
the  whole  question.  It  gives  me  pleasure  to  assure  you  that  the  Government  of  the 
United  States  will  endeavor  to  be  prepared  for  the  discussion,  and  that,  in  the 
opinion  of  the  President,  the  points  at  issue  between  the  two  Governments  are 
capable  of  prompt  adjustment  on  a  basis  entirely  honorable  to  both. 
I  have,  etc., 

JAMES  G.  BLAINE. 

But  Mr.  Edwardes  pressed  for  a  more  categorical  answer  to  his  note. 
On  the  12th  of  September  he  writes : 

Mr.  Edwardes  to  Mr.  Blaine. 

WASHINGTON,  September  12,  1889. 

MY  DEAR  MR.  BLAINE:  I  should  be  very  much  obliged  if  you  would  kindly  let 
me  know  when  I  may  expect  an  answer  to  the  request  of  Her  Majesty's  Government, 
which  I  had  the  honor  of  communicating  to  you  in  nay  note  of  the  24th  of  August, 
that  instructions  may  be  sent  to  Alaska  to  prevent  the  possibility  of  the  seizure  of 
British  ships  in  Behriug  Sea.  Her  Majesty's  Government  are  earnestly  awaiting  the 
reply  of  the  United  States  Government  on  this  subject,  as  the  recent  reports  of 
seizures  having  taken  place  are  causing  much  excitement  both  in  England  and  in 
Canada. 

I  remain,  etc.,  H.  G.  EDWARDES. 

Mr.  Blaine  answers  that: 


Mr.  Blaine  to  Mr.  Edwardes. 


BAR  HARBOR,  September  14, 1889. 
SIR:  I  have  the  honor  to  acknowledge  the  receipt  of  your  personal  note  of  the  12tb 
instant,  written  at  Washington,  in  which  you  desire  to  know  when  you  may  expect 
an  answer  to  the  request  of  Her  Majesty's  Government,  "that  instructions  may  be 
sent  to  Alaska  to  prevent  the  possibility  of  the  seizure  of  British  ships  in  Behrin 
Sea." 
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I  had  supposed  that  my  note  of  August  24  would  satisfy  Her  Majesty's  Govern- 
ment of  the  President's  earnest  desire  to  come  to  a  friendly  agreement  touching  all 
matters  at  issue  between  the  two  Governments  in  relation  to  Behring  Sea,  and  I  had 
further  supposed  that  your  mention  of  the  official  instruction  to  Sir  Julian  Paunce- 
fote  to  proceed,  immediately  after  his  arrival  in  October,  to  a  full  discussion  of  the 
question,  removed  all  necessity  of  a  preliminary  correspondence  touching  its  merits. 

Referring  more  particularly  to  the  question  of  which  you  repeat  the  desire  of  your 
Government  for  an  answer,  I  have  the  honor  to  inform  you  that  a  categorical  response 
would  have  heen  and  still  is  impracticable— unjust  to  this  Government,  and  mis- 
leading to  the  Government  of  Her  Majesty.  It  was  therefore  the  judgment  of  the 
President  that  the  whole  subject  could  more  wisely  be  remanded  to  the  formal  dis- 
cussion so  near  at  hand  which  Her  Majesty's  Government  has  proposed,  and  to  which 
the  Government  of  the  United  States  has  cordially  assented. 

It  is  proper,  however,  to  add  that  any  instruction  sent  to  Behring  Sea  at  the  time 
of  your  original  request,  upon  the  24th  of  August,  would  have  failed  to  reach  those 
waters  before  the  proposed  departure  of  the  vessels  of  the  United  States. 
I  have,  etc., 

JAMES  G.  ELAINE. 

These  letters,  it  will  certainly  be  agreed,  are  diplomatic — one  party- 
pressing  for  an  answer  to  a  question,  and  the  other  gently  deferring  it 
and  looking  to  a  period  when  a  more  satisfactory  discussion  should  be 
brought  on. 

Sir  CHARLES  BTJSSELL.  The  next  letter  from  Lord  Salisbury  is 
important. 

Mr.  CARTER.  I  have  not  marked  it  as  important,  but  if  you  think  so 
Sir  Charles,  I  will  be  glad  to  read  it. 

Sir  CHARLES  EUSSELL.  I  wish  you  would.  It  is  on  the  same  page, 
197. 

Mr.  CARTER.  I  will  do  so.  It  is  from  Lord  Salisbury  to  Mr.  Edwardes 
and  a  copy  was  left  at  the  Department  of  State. 

The  Marquis  of  Salisbury  to  Mr.  Edwardes. 
[Left  at  the  Department  of  State  l)y  Mr.  Edwardes]. 

FOREIGN  OFFICE,  October  2,  1889. 

SIR:  At  the  time  when  the  seizures  of  British  ships  hunting  seals  in  Behriug's 
Sea  during  the  years  1886  and  1887  were  the  subjects  of  discussion  the  Minister  of 
the  United  States  made  certain  overtures  to  Her  Majesty's  Government  with  respect 
to  the  institution  of  a  close  time  for  the  seal  fishery,  for  the  purpose  of  preventing 
the  extirpation  of  the  species  in  that  part  of  the  world.  Without  in  any  way  admit- 
ting that  considerations  of  this  order  could  justify  the  seizure  of  vessels  which  were 
transgressing  no  rule  of  international  law,  Her  Majesty's  Government  were  very 
ready  to  agree  that  the  suhject  was  one  deserving  of  the  gravest  attention  on  the 
part'of  all  the  governments  interested  in  those  waters. 

The  Russian  Government  was  disposed  to  join  in  the  proposed  negotiations,  but 
they  were  suspended  for  a  time  in  consequence  of  objections  raised  by  the  Dominion 
of  Canada  and  of  doubts  thrown  on  the  physical  data  on  which  any  restrictive  legis- 
lation must  have  been  based. 

Her  Majesty's  Government  are  fully  sensible  of  the  importance  of  this  question, 
and  of  the  great  value  which  will  attach  to  an  international  agreement  in  respect 
to  it,  and  Her  Majesty's  representative  will  be  furnished  with  the  requisite  instruc- 
tions in  case  the  Secretary  of  State  should  be  willing  to  enter  upon  the  discussion. 

You  will  read  this  dispatch  and  my  dispatch  No.  205,  of  this  date,  to  the  Secretary 
of  State,  and,  if  he  should  desire  it,  you  are  authorized  to  give  him  copies  of  them. 
I  am,  etc., 

SALISBURY. 

Tes,  it  is  quite  important,  and  I  am  obliged  to  my  learned  friend  for 
the  suggestion  that  it  be  read. 

These  demands  by  the  British  Government,  occasioned  by  the  new 
seizures,  and  this  sort  of  diplomatic  correspondence  having  been  begim, 
during  which  preliminaries  the  new  Government  of  the  United  States 
was  occupied  in  considering  the  proper  attitude  to  be  taken,  Mr.  Elaine, 
finally,  on  the  22nd  of  January,  1890,  addressed  Sir  Julian  Pauncefote 
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•firm 


;m<l  delivered  to  liim  tlic  result-  of  Hie  consideration  and  reflection 
\\hieli  President  I  Isirrison  Lad  jjiven  to  the  subject.     This  is  on  the  22nd 
of  January,  1<S<M). 
Sir  CHARLES  RUSSELL.  If  you  will  pardon  me  one  moment  you  Lav 

only  read  one  of  those  t  \vo  despatehes  to  wliieli  I  referred.     One  W 
the  one  I  requested,  and  the  other  immediately  followed  it. 

Mr.  CARTER.  I  did  not  intend  to  read  it  unless  you  desired  it. 

Sir  CHARLES  KTSSELL.  Not  at  all.    ]Jo  not  go  to  that  trouble. 

Mr.  CARTER.  I  DOW  read  tLe  letter  of  Mr.  Blaine,  January  22,  1890: 


M  1 

' 


Mr.  Blaine  to  Sir  Julian  1'anncefoie. 

DKPAKTMKNT  OF  STATE,  Waxlnnyion,  January  22,  1890. 

Sin:  Several  weeks  have  elapsed  since  I  had  the  honor  to  receive  through  the  hands 
of  Mr.  Edwardes  copies  of  two  dispatches  from  Lord  Salisbury  complaining  of  the 
coin-so  of  the  United  States  revenue-cutter  Hush  in  intercepting  Canadian  vessels 
sailing  under  the  British  flog  and  engaged  in  taking  fur  seals  in  the  waters  of  the 
Behring  Sea. 

Subjects  which  could  not  he  postponed  have  engaged  the  attention  of  this  Depart- 
ment and  have  rendered  it  impossible  to  give  a  formal  answer  to  Lord  Salisbury 
until  the  present  time. 

In  the  opinion  of  the  President,  the  Canadian  vessels  arrested  and  detained  in  the 
Behring  Sea  were  engaged  in  a  pursuit  that  was  in  itself  contra  bonos  mores,  a  pursuit 
which  of  necessity  involves  a  serious  and  permanent  injury  to  the  rights  of  the 
Government  and  people  of  the  United  States.  To  establish  this  ground  it  is  not 
necessary  to  argue  the  question  of  the  extent  and  nature  of  the  sovereignty  of  this 
Government  over  the  waters  of  the  Behring  Sea;  it  is  not  necessary  to  explain,  cer- 
tainly not  to  define,  the  powers  and  privileges  ceded  by  His  Imperial  Majesty  the 
Emperor  of  Russia  in  the  treaty  by  which  the  Alaskan  territory  was  transferred  to 
the  United  States.  The  weighty  considerations  growing  out  of  the  acquisition  of 
that  territory,  with  all  the  rights  on  land  and  sea  inseparably  connected  therewith, 
may  be  safely  left  out  of  view,  while  the  grounds  are  set  forth  upon  which  this 
Government  rests  its  justification  for  the  action  complained  of  by  Her  Majesty's 
Government. 

It  can  not  be  unknown  to  Her  Majesty's  Government  that  one  of  the  most  valuable 
sources  of  revenue  from  the  Alaskan  possessions  is  the  fur-seal  fisheries  of  the 
Behring  Sea.  Those  fisheries  had  been  exclusively  controlled  by  the  Government  of 
Russia,  without  interference — or  without  question,  from  their  original  discovery 
until  the  cession  of  Alaska  to  the  United  States  in  1867.  From  1867  to  1886  the 
possession  in  which  Russia  had  been  undisturbed  was  enjoyed  by  this  Government 
also.  There  was  no  interruption  and  no  intrusion  from  any  source.  Vessels  from 
other  nations  passing  from  time  to  time  through  Behring  Sea  to  the  Arctic  Ocean  in 
pursuit  of  whales  had  always  abstained  from  taking  part  in  the  capture  of  seals. 

This  uniform  avoidance  of  all  attempts  to  take  fur  seal  in  those  waters  had  been  a 
constant  recognition  of  the  right  held  and  exercised  first  by  Russia  and  subsequently 
by  this  Government.  It  has  also  been  the  recognition  of  a  fact  now  held  beyond 
denial  or  doubt  that  the  taking  of  seals  in  the  open  sea  rapidly  leads  to  their 
extinction.  This  is  not  only  the  well-known  opinion  of  experts,  both  British  and 
American,  based  upon  prolonged  observation  and  investigation,  but  the  fact  had 
also  been  demonatrated  in  a  wide  sense  by  the  well-nigh  total  destruction  of  all  seal 
fisheries  except  the  one  in  the  Behring  Sea,  which  the  Government  of  the  United 
States  is  now  striving  to  preserve,  not  altogether  for  the  use  of  the  American  people 
but  for  the  use  of  the  world  at  large. 

The  killing  of  seals  in  the  open  sea  involves  the  destruction  of  the  female  in  com- 
mon with  the  male.  The  slaughter  of  the  female  seal  is  reckoned  as  an  immediate 
loss  of  three  seals,  besides  the  future  loss  of  the  whole  number  which  the  bearing 
seal  may  produce  in  the  successive  years  of  life.  The  destruction  which  results  from 
killing  seals  in  the  open  sea  proceeds,  therefore,  by  a  ratio  which  constantly  and 
rapidly  increases,  and  insures  the  total  extermination  of  the  species  within  a  very 
brief  period.  It  has  thus  become  known  that  the  only  proper  time  for  the  slaughter 
of  seals  is  at  the  season  when  they  betake  themselves  to  the  land,  because  the  land 
is  the  only  place  where  the  necessary  discrimination  can  be  made  as  to  the  age  and 
sex  of  the  seal.  It  would  seem,  then,  by  fair  reasoning,  that  nations  not  possessing 
the  territory  upon  which  seals  can  increase  their  numbers  by  natural  growth,  and 
thus  afford  an  annual  supply  of  skins  for  the  use  of  mankind,  should  refrain  from 
the  slaughter  in  open  sea  where  the  destruction  of  the  species  is  sure  and  swift. 

After  the  acquisition  of  Alaska  the  GoA'ernment  of  the  United  States,  through 
competent  agents  working  under  the  direction  of  the  best  experts,  gave  careful 
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attention  to  the  improvement  of  the  seal  fisheries.  Proceeding  by  a  close  obedience 
to  the  laws  of  nature,  and  rigidly  limiting  the  number  to  be  annually  slaughtered, 
the  Government  succeeded  in  increasing  the  total  number  of  seals  and  adding  cor- 
respondingly and  largely  to  the  value  of  the  fisheries.  In  the  course  of  a  few  years 
of  intelligent  and  interesting  experiment  the  number  that  could  be  safely  slaugh- 
tered was  fixed  at  100.000  annually.  The  Company  to  which  the  administration  of 
the  fisheries  was  intrusted  by  a  lease  from  this  Government  has  paid  a  rental  of 
$50,000  per  annum,  and  in  addition  thereto  $2.62^  per  skin  for  the  total  number 
taken.  The  skins  were  regularly  transported  to  London  to  be  dressed  and  prepared 
for  the  markets  of  the  world,  and  the  business  had  grown  so  large  that  the  earnings 
of  English  laborers,  since  Alaska  was  transferred  to  the  United  States,  amount  in 
the  aggregate  to  more  than  $12,000,000. 

The  entire  business  was  then  conducted  peacefully,  lawfully,  and  profitably — 
profitably  to  the  United  States  for  the  rental  was  yielding  a  moderate  interest  on 
the  large  sum  which  this  Government  had  paid  for  Alaska,  including  the  rights  now 
at  issue ;  profitably  to  the  Alaskan  Company,  which,  under  governmental  direction 
and  restriction,  had  given  unwearied  pains  to  the  care  and  development  of  the  fish- 
cries;  profitably  to  the  Aleuts,  who  were  receiving  a  fair  pecuniary  reward  for  their 
labors,  and  were  elevated  from  semisavagery  to  civilization  and  to  the  enjoyment  of 
schools  and  churches  provided  for  their  benefit  by  the  Government  of  the  United 
States;  and,  last  of  all,  profitably  to  a  large  body  of  English  laborers  who  had  con- 
stant employment  and  received  good  wages. 

This,  in  brief,  was  the  condition  of  the  Alaska  fur-seal  fisheries  down  to  the  year 
1886.  The  precedents,  customs,  and  rights  had  been  established  and  enjoyed,  either 
by  Russia  or  the  United  States,  for  nearly  a  century.  The  two  nations  were  the 
only  powers  that  owned  a  foot  of  land  on  the  continents  that  bordered,  or  on  the 
islands  included  within,  the  Behring  waters  where  the  seals  resort  to  breed.  Into 
this  peaceful  and  secluded  field  of  labor,  whose  benefits  were  so  equitably  shared  by 
the  native  Aleuts  of  the  Pribilof  Islands,  by  the  United  States,  and  by  England, 
certain  Canadian  vessels  in  1886  asserted  their  right  to  enter,  and  by  their  ruthless 
course  to  destroy  the  fisheries  and  with  them  to  destroy  also  the  resulting  industries 
which  are  so  valuable.  The  Government  of  the  United  States  at  once  proceeded  to 
check  this  movement,  which,  unchecked,  was  sure  to  do  great  and  irreparable  harm. 

It  was  cause  of  unfeigned  surprise  to  the  United  States  that  Her  Majesty's 
Government  should  immediately  interfere  to  defend  and  encourage  (surely  to  encour- 
age by  defending)  the  course  of  the  Canadians  in  disturbing  an  industry  which  had 
been  carefully  developed  for  more  than  ninety  years  under  the  flags  of  Russia  and 
the  United  States— developed  in  such  a  manner  as  not  to  interfere  with  the  public 
rights  or  the  private  industries  of  any  other  people  or  any  other  person. 

Whence  did  the  ships  of  Canada  derive  the  right  to  do  in  1886  that  which  they 
had  refrained  from  doing  for  more  than  ninety  years?  Upon  what  grounds  did  her 
Majesty's  Government  defend  in  the  year  1886  a  course  of  conduct"  in  the  Behriug 
Sea  which  she  had  carefully  avoided  ever  since  the  discovery  of  that  sea?  By  what 
reasoning  did  Her  Majesty's  Government  conclude  that  an  act  may  be  committed 
with  impunity  against  the  rights  of  the  United  States  which  had  never  been 
attempted  against  the  same  rights  when  held  by  the  Russian  Empire? 

So  great  has  been  the  injury  to  the  fisheries  from  the  irregular  and  destructive 
slaughter  of  seals  in  the  open  waters  of  the  Behring  Sea  by  Canadian  vessels,  that 
whereas  the  Government  had  allowed  100,000  to  be  taken  annually  for  a  series  of 
years,  it  is  now  compelled  to  reduce  the  number  to  60,000.  If  four  years  of  this  vio- 
lation of  natural  law  and  neighbor's  rights  has  reduced  the  annual  slaughter  of  seal 
by  40  per  cent,  it  is  easy  to  see  how  short  a  period  will  be  required  to  work  the  total 
destruction  of  the  fisheries. 

The  ground  upon  which  Her  Majesty's  Government  justifies,  or  at  least  defends 
the  course  of  the  Canadian  vessels,  rests  upon  the  fact  that  they  are  committing 
their  acts  of  destruction  on  the  high,  seas,  viz,  more  than  3  marine  miles  from  the 
shore  line.  It  is  doubtful  whether  Her  Majesty's  Government  would  abide  by  this 
rule  if  the  attempt  were  made  to  interfere  with  the  pearl  fisheries  of  Ceylon,  which, 
extend  more  than  20  miles  from  the  shore  line  and  have  been  enjoyed  by  England 
without  molestation  ever  since  their  acquisition.  So  well  recognized  is  the  British 
ownership  of  those  fisheries,  regardless  of  the  limit  of  the  three-mile  line,  that  Her 
Majesty's  Government  feels  authorized  to  sell  the  pearl-fishing  right  from  year  to 
year  to  the  highest  bidder.  Nor  is  it  credible  that  modes  of  fishing  on  the  Grand 
Banks,  altogether  practicable  but  highly  destructive,  would  be  justified  or  even  per- 
mitted by  Great  Britain  on  the  plea  that  the  vicious  acts  were  committed  more  than 
3  miles  from  shore. 

There  are,  according  to  scientific  authority,  "  great  colonies  offish"  on  the  "  New- 
foundland banks."  These  colonies  resemble  the  seats  of*  great  populations  on  land. 
They  remain  stationary,  having  a  limited  range  of  water  in  which  to  live  and  die. 
In  these  great  "  colonies"  it  is,  according  to  expert  judgment,  comparatively  easy  to 
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*     flul! 


explode  d\  namite  or  giant  powder  in  sm-ii  manner  as  to  kill  vast  quantities  of  fish, 
ami  at  the  same  time  destroy  countless  numbers  of  rg^s.  Stringent  laws  have  been 
necessary  t<>  prevent  the  taking  of  lish  by  the  use  ol'  dynamite  in  many  of  the  rivers 
and  lakes  of  the  United  States.  The  same  mode  of  fishing  could  readily  be  adopted 
with  effect  OB  the  more  shallow  parts  ot  the  banks,  I. ut  the  destruction  of  fish  in 
proportion  to  the  catch,  says  a  high  authority,  might  be  as  ^reat  as  ten  thousand  to 
one.  Would  1 1  er  Majesty's  Government  think  that  so  wicked  an  act  could  not  he 
prevented  and  its  perpetrators  punished  simply  because  it  had  been  coin  in  itted  out- 
.si.le  of  the  3  mile  line? 

Why  are  not  the  two  cases  parallel?  The  Canadian  vessels  are  engaged  in  the 
taking  Of  fur  seal  in  a  manner  that  destroys  the  power  of  reproduction  and  insures 
the  extermination  of  the  species.  In  exterminating  the  species  an  article  useful  to 
mankind  is  totally  destroyed  in  order  that  temporary  and  immoral  gain  may  be 
acquired  by  a  few  persons.  By  the  employment  of  dynamite  on  the  banks  it  is  not 
probable  that  the  total  destruction  of  fish  could  be  accomplished,  but  a  serious 
diminution  of  a  valuable  food  for  man  might  assuredly  result.  Does  Her  Majesty's 
Government  seriously  maintain  that  the  law  of  nations  is  powerless  to  prevent  such 
violation  of  the  common  rights  of  man?  Are  the  supporters  of  justice  in  all  nations 
to  be  declared  incompetent  to  prevent  wrongs  so  odious  and  so  destructive? 

In  the  judgment  of  this  Government  the  law  of  the  sea  is  not  lawlessness.  Nor 
can  the  law  of  the  sea  and  the  liberty  which  it  confers  and  which  it  protects  be  per- 
verted to  justify  acts  which  are  immoral  in  themselves,  which  inevitably  tend  to 
results  against  the  interests  and  against  the  welfare  of  mankind.  One  step  beyond 
that  which  Her  Majesty's  Government  has  taken  in  this  contention,  and  piracy  rinds 
its  justification.  The  "President  does  not  conceive  it  possible  that  Her  Majesty's 
Government  could  in  fact  be  less  indifferent  to  these  evil  results  than  is  the  Govern- 
ment of  the  United  States.  But  he  hopes  that  Her  Majesty's  Government  will,  after 
this  frank  expression  of  views,  more  readily  comprehend  the  position  of  the  Govern- 
ment of  the  United  States  touching  this  serious  question.  This  Government  has 
been  ready  to  concede  much  in  order  to  adjust  all  differences  of  view,  and  has,  in  the 
judgment  of  the  President,  already  proposed  a  solution  not  only  equitable  but  gen- 
erous. Thus  far  Her  Majesty's  Government  has  declined  to  accept  the  proposal  of 
the  United  States.  The  President  now  awaits  with  deep  interest,  not  unmixed  with 
solicitude,  any  proposition  for  reasonable  adjustment  which  Her  Majesty's  Govern- 
ment may  submit.  The  forcible  resistance  to  which  this  Government  is  constrained 
in  the  Behring  Sea  is,  in  the  President's  judgment,  demanded  not  only  by  the 
necessity  of  defending  the  traditional  and  long-established  rights  of  the  United 
States,  but  also  the  rights  of  good  government  and  of  good  morals  the  world  over. 

In  this  contention  the  Government  of  the  United  States  has  no  occasion  and  no 
desire  to  withdraw  or  modify  the  positions  which  it  has  at  any  time  'maintained 
against  the  claims  of  the  Imperial  Government  of  Russia.  The  United  States  will 
not  withhold  from  any  nation  the  privileges  which  it  demanded  for  itself  when 
Alaska  was  part  of  the  Russian  Empire.  Nor  is  the  Government  of  the  United  States 
disposed  to  exercise  in  those  possessions  any  less  power  or  authority  than  it  was 
•willing  to  concede  to  the  Imperial  Government  of  Russia  when  its  sovereignty 
extended  over  them.  The  President  is  persuaded  that  all  friendly  nations  will  con- 
cede to  the  United  States  the  same  rights  and  privileges  on  the  lands  and  in  the 
waters  of  Alaska  which  the  same  friendly  nations  always  conceded  to  the  Empire  of 
Russia. 

I  have,  etc.,  JAMES  G.  BLAINE. 

The  PRESIDENT.  If  you  please,  Mr.  Carter,  you  may  continue  your 
argument  to-morrow. 
Tribunal  adjourned  until  Thursday,  April  13th  at  11.30  a.  m. 

EIGHTH    DAY,    APRIL   13™,    1893. 

The  Tribunal  met  pursuant  to  adjournment. 

The  PRESIDENT.  Mr.  Carter,  when  you  are  ready  to  continue  your 
argument,  we  will  hear  you  with  pleasure. 

Mr.  CARTER.  Mr.  President,  when  the  Tribunal  adjourned  yesterday 
I  was  engaged  in  explaining  the  leading  features  of  what  I  called  the 
second  stage  of  the  controversy;  which  commenced  with  the  beginning 
of  the  administration  of  President  Harrison.  I  had  in  substance 
brought  out,  or  endeavored  to  bring  out,  these  features:  that  for  a 
considerable  period  of  time  prior  to  the  accession  of  President  Harri- 
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the  negotiations  which  had  been  entered  into  between  the  two 
Governments  had  been  interrupted  in  consequence  of  the  objection  of 
Canada,  and  they  were  in  a  state  of  suspended  animation,  so  to  speak, 
with  no  immediate  prospect  of  their  being  renewed;  that  under  these 
circumstances  President  Harrison  felt  it  his  duty  to  issue  the  procla- 
mation required  of  him  by  law,  forbidding  all  pelagic  sealing  in  the 
waters  of  Alaska;  that  that  proclamation  was  followed  by  additional 
seizures,  and  those  seizures  brought  renewed  protests  from  the  British 
Government,  and  thus  the  controversy  was  renewed;  that  the  demands 
of  the  British  Government  consequent  upon  the  seizures  were  repeated 
from  time  to  time,  and  some  pressure  was  exerted  upon  the  United 
States  for  the  purpose  of  inducing  the  Government  to  issue  instruc- 
tions to  prevent  the  further  interference  with  British  vessels  engaged 
in  pelagic  sealing;  that  while  this  was  going  on,  the  Government  of 
President  Harrison  took  the  whole  subject  into  consideration,  and 
finally  the  views  of  the  Government  were  expressed  in  a  note  by  Mr. 
Blaine  to  Sir  Julian  Pauncefote,  with  the  reading  of  which  the  session 
of  yesterday  was  concluded. 

The  Tribunal  will  have  observed  that  Mr.  Blaine  in  this  quite  long 
note  stated  rather  fully  the  substantial  ground  upon  which  the  Govern- 
ment of  the  United  States  placed  itself.  Those  grounds  had  not  been 
theretofore  stated.  They  had  been  hinted  at  and  intimated  by  Mr. 
Secretary  Bayard  in  his  instructions  to  the  American  Ministers  at  for- 
eign Governments  designed  to  call  the  attention  of  those  Governments 
to  the  subject  with  the  view  that  some  amicable  adjustment  of  the 
matter  might  be  made  without  any  resort  to  discussions  upon  which, 
differences  of  opinion  might  be  entertained.  He  avoided,  in  other 
words,  all  discussion  of  the  grounds  of  right  upon  which  the  United 
States  placed  itself.  That  discussion  of  the  grounds  of  right,  that 
statement  of  the  attitude  and  position  of  the  United  States  Govern- 
ment was  made  for  the  first  time  by  Mr.  Blaine  in  the  note  which  I 
read  just  at  the  close  of  yesterday's  session.  In  substance  those 
grounds  were  that  the  United  States  was  carrying  on  an  industry  in 
connection  with  these  seals,  caring  for  them,  cherishing  them,  taking 
the  natural  increase  from  the  herd  and  preserving  the  stock  on  the 
Pribilof  Islands ;  that  this  was  an  industry  advantageous  not  only  to  its 
lessees  but,  what  was  of  much  more  importance,  advantageous  to  man- 
kind; that  the  pursuit  of  pelagic  sealing  threatened  that  industry  with 
destruction,  destruction  not  only  to  the  interests  of  the  United  States 
and  its  citizens,  but  also  to  the  larger  interests  of  mankind;  that  it 
was  essentially  and  absolutely  wrong,  and  should  not  be  permitted; 
and  therefore  that  the  United  States  had  a  right  to  prevent  it,  when, 
added  to  its  essentially  destructive  and  illegitimate  character,  it  had 
this  injurious  effect  upon  a  special  industry  and  right  of  the  United 
States.  Those  were  the  grounds  upon  which  the  case  of  the  United 
States  was  put  by  Mr.  Blaine,  and  put  by  him,  as  I  have  already  said, 
for  the  first  time  in  that  full  and  complete  form. 

After  the  receipt  of  that  note  by  Sir  Julian,  he  addressed  the  follow- 
ing brief  communication  to  Mr.  Blaine,  which  is  found  on  page  204  of 
the  American  Appendix : 

Sir  Julian  Pauncefote  to  Mr.  Elaine. 

WASHINGTON,  February  10,  1890. 

SIR:  Her  Majesty's  Government  have  had  for  sometime  under  their  consideration 
the  suggestion  made  in  the  course  of  our  interviews  on  the  question  of  the  seal  fish- 
eries in  Behring's  Sea,  that  it  might. expedite  a  settlement  of  the  controversy  if  the 
tripartite  negotiation  respecting  the  establishment  of  a  close  time  for  those  fisheries 
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\\hirli    \\riv  commenced   in    London    in    issS,  hut  was  suspended  owing  to  various 
ranges,  slioiild  IM-  resumed  in  Wft8hingtOH< 

I  now  lia  ve  l  lie  honor  to  in  form  you  that  Her  Majesty's  Government  are  willing  to 
adopt  this  surest  ion,  and  if  agreeable  to  your  Government  will  take  steps  coneur- 
reui  IN   N\  it  h  them  to  invite  the  p;irt  icipat  ion  of  Russia  in  the  renewed  negotiations. 
J  have,  etc., 

JULIAN  PAUNCEI  < .  1 1 •:. 

Here  we  iiiul  a  suggestion  from  the  Government  of  (1  resit  Britain  that 
the  original  negothil  ions,  which  had  been  interrupted  from  various 
causes,  should  be  renewed  in  I  he  city  of  Washington  and  that  sugges- 
tion was  accepted  by  Mr.  Ulaine.  After  that  it  appears  that  some  per- 
sonal communications  had  taken  place  in  Washington  between  Mr. 
r.laine  and  Sir  Julian  respecting  the,  resumption  of  the  negotiations, 
and  the  probability,  or  possibility,  that  they  might  be  brought  to  a 
successful  issue.  Mr.  Blaine  had  suggested  in  t^he course  of  those  com- 
munications that  he  thought  it  quite  improbable  that  the  assent  of 
Canada  would  ever  be  obtained  to  any  regulations,  or  to  any  settle- 
ment, which  would  have  the  effect  of  protecting  the  seals  from  extermi- 
nation. I  presume — it  seems  fairly  presumable — that  Sir  Julian  hud 
answered  those  suggestions  by  intimating  that  he  was  of  a  contrary 
opinion,  and  that  it  was  not  impossible  for  some  arrangement  to  be 
reached  which  would  be  satisfactory  to  Canada  upon  the  subject.  This 
rather  called  upon  Sir  Julian  to  submit  some  proposition  that  would, 
presumably,  be  agreeable  to  Canada,  and  which  he  might  suppose 
would  not  be  unacceptable  to  the  American  Government;  and  con- 
sequently in  April  1890 — the  date  is  not  given — it  appears  to  have  been 
received  on  the  30th  of  April — Sir  Julian  addresses  Mr.  Elaine,  thus: 

Sir  CHARLES  RUSSELL.  The  date  is  the  29th,  I  think. 

Mr.  CARTER.  The  29th. 


Sir  Julian  Pauncefote  to  Mr.  Elaine. 

WASHINGTON,  April  — ,  1890.  (Received  April  30.) 
DEAR  MR.  ELAINE:  At  the  last  sitting  of  the  Conference  on  the  Behriiig  Sea  Fish- 
eries question,  you  expressed  doubts,  after  reading  the  memorandum  of  the  Canadian 
Minister  of  Marine  and  Fisheries,  which  by  your  courtesy  has  since  been  printed, 
whether  any  arrangement  could  be  arrived  at  that  would  be  satisfactory  to  Canada. 
You  observed  that  the  proposals  of  the  United  States  had  now  been  two  years 
before  Her  Majesty's  Government,  that  there  was  nothing  further  to  urge  in  support 
of  it;  and  you  invited  me  to  make  a  counter  proposal  on  their  behalf.  To  that  task 
I  have  most  earnestly  applied  myself,  and  while  fully  sensible  of  its  great  difficulty, 
owing  to  the  conflict  of  opinion  and  of  testimony  which  has  manifested  itself  in  the 
course  of  our  discussions,  I  do  not  despair  of  arriving  at  a  solution  which  will  be 
satisfactory  to  all  the  Governments  concerned.  It  has  been  admitted,  from  the  com- 
mencement, that  the  sole  object  of  the  negotiation  is  the  preservation  of  the  fur-seal 
species  for  the  benefit  of  mankind,  and  that  no  considerations  of  advantage  to  any 
particular  nation,  or  of  benefit  to  any  private  interest,  should  enter  into  the  question. 

I  call  the  attention  of  the  Arbitrators  particularly  to  the  last  sentences. 
They  are  golden  words  and  rightly  express  what  should  have  been,  and 
what  should  be  at  all  limes,  the  main  purpose  and  the  main  object  in 
any  discussion  of  these  questions,  or  in  any  effort  to  bring  about  an 
accommodation. 

Such  being  the  basis* of  negotiation,  it  would  be  strange  indeed  if  we  should  fail 
to  devise  the  means  of  solving  the  difficulties  which  have  unfortunately  arisen.  I 
will  proceed  to  explain  by  what  method  this  result  can,  in  my  judgment,  be  attained. 
The  great  divergence  of  views  which  exists  as  to  whether  any  restrictions  on  pelagic 
sealing  are  necessary  for  the  preservation  of  the  fur  seal  species,  and  if  so,  as  to  the 
character  and  extent  of  such  restrictions,  renders  it  impossible  in  my  opinion  to 
arrive  at  any  solution  which  Avould  satisfy  public  opinion  either  in  Canada  or  Great 
Britain,  or  in  any  country  which  may  be  invited  to  accede  to  the  proposed  arrange- 
ment, without  a  Iti  11  inquiry  by  a  mixed  commission  of  experts,  the  result  of  whose 
labors  and  investigations,  in  the  region  of  the  seal  fishery,  would  probably  dispose 
of  all  the  points  in  dispute. 
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As  regards  the  immediate  necessities  of  the  case  I  am  prepared  to  recommend  to 
my  Government  for  their  approval  and  acceptance  certain  measures  of  precaution 
which  might  be  adopted  provisionally  and  without  prejudice  to  the  ultimate  deci- 
sion on  the  points  to  be  investigated  by  the  commission.  Those  measures,  which  I 
will  explain  later  on,  would  effectually  remove  all  reasonable  apprehension  of  any 
depletion  of  the  fur-seal  species,  at  all  events,  pending  the  report  of  the  commission. 

It  is  important,  in  this  relation,  to  note  that  while  it  has  been  contended  on  the 
part  of  the  United  States  Government  that  the  depletion  of  the  fur-seal  species 
has  already  commenced,  and  that  even  the  extermination  of  the  species  is  threat- 
ened within  a  measurable  space  of  time,  the  latest  reports  of  the  United  States  agent, 
Mr.  Tingle,  are  such  as  to  dissipate  all  such  alarms. 

Mr.  Tingle,  in  1887,  reported  that  the  vast  number  of  seals  was  on  the  increase, 
and  that  the  condition  of  all  the  rookeries  could  not  be  better. 

In  his  later  report,  dated  July  31,  1888,  he  wrote  as  follows: 

"I  am  happy  to  be  able  to  report  that,  although  late  landing,  the  breeding  rook- 
eries are  tilled  out  to  the  lines  of  measurement  heretofore  made,  and  some  of  them 
much  beyond  those  lines,  showing  conclusively  that  seal  life  is  not  being  depleted, 
but  is  fully  up  to  the  estimate  given  in  my  report  of  1887." 

Mr.  Elliott,  who  is  frequently  appealed  to  as  a  great  authority  on  the  subject, 
affirms  that,  such  is  the  natural  increase  of  the  fur  seal  species  that  these  animals, 
were  they  not  preyed  upon  by  killer  whales  (Orca  Gladiator},  sharks  and  other  sub- 
marine foes  would  multiply  to  such  an  extent  that  "Behring  Sea  itself  could  not 
contain  them." 

The  Honorable  Mr.  Tupper  has  shown  in  his  memorandum  that  the  destruction  of 
seals  caused  by  pelagic  sealing  is  insignificant  in  comparison  with  that  caused  by 
their  natural  enemies,  and  gives  figures  exhibiting  the  marvelous  increase  of  seals  in 
spite  of  the  depredations  complained  of. 

Again  the  destructive  nature  of  the  modes  of  killing  seals  by  spears  and  firearms 
has  apparently  been  greatly  exaggerated  as  may  be  seen  from  the  affidavits  of  prac- 
tical seal  hunters  which  1  annex  to  this  letter,  together  with  a  confirmatory  extract 
from  a  paper  upon  the  ''Fur-Seal  Fisheries  of  the  Pacific  Coast  and  Alaska,"  pre- 
pared and  published  in  San  Francisco  and  designed  for  the  information  of  Eastern 
United  States  Senators  and  Congressmen. 

The  Canadian  Government  estimate  the  percentage  of  seals  so  wounded  or  killed 
and  not  recovered  at  6  per  cent. 

In  view  of  the  facts  above  stated,  it  is  improbable  that  pending  the  result  of  the 
inquiry,  which  I  have  suggested,  any  appreciable  diminution  of  the  fur  seal  species 
should  take  place,  even  if  the  existing  conditions  of  pelagic  sealing  were  to  remain 
unchanged. 

But  in  order  to  quiet  all  apprehension  on  that  score,  I  would  propose  the  following 
provisional  regulations. 

1.  That  pelagic  sealing  should  be  prohibited  in  the  Behring  Sea,  the   Sea  of 
Okhotsk,  and  the  adjoining  waters,  during  the  months  of  May  and  June,  and  during 
the  months  of  October,  November,  and  December,  which  may  be  termed  the  "migra- 
tion periods"  of  the  fur  seal. 

2.  That  all  sealing  vessels  should  be  prohibited  from  approaching  the  breeding 
islands  within  a  radius  of  10  miles. 

These  regulations  would  put  a  stop  to  the  two  practices  complained  of  as  tending  to 
exterminate  the  species;  firstly,  the  slaughter  of  female  seals  with  young  during  the 
migration  periods,  especially  in  the  narrow  passes  of  the  Aleutian  Islands;  secondly, 
the  destruction  of  female  seals  by  marauders  surreptitiously  landing  on  the  breeding 
islands  under  cover  of  the  dense  fogs  which  almost  continuously  prevail  in  that 
locality  during  the  summer. 

Mr.  Taylor,  another  agent  of  the  United  States  Government  asserts  that  the  female 
seals  (called  cows)  go  out  from  the  breeding  islands  every  day  for  food.  The  follow- 
ing is  an  extract  from  his  evidence: 

"These  cows  go  10  and  15  miles,  and  even  farther.  I  do  not  know  the  average  of 
it — and  they  are  going  and  coming  all  the  morning  and  evening.  The  sea  is  black 
with  them  round  about  the  islands.  If  there  is  a,  little  fog  and  they  get  out  half  a 
mile  from  shore  we  can  not  see  a  vessel  100  yards  even.  The  vessels  themselves  lay 
around  the  islands  there  where  they  pick  up  a  good  many  seal,  and  there  is  where 
the  killing  of  cows  occurs  when  they  go  ashore." 

Whether  the  female  seals  go  any  distance  from  the  islands  in  quest  of  food  and  if 
so,  to  what  distance,  are  questions  in  dispute,  but  pending  their  solution  the  regula- 
tion which  I  propose  against  the  approach  of  sealing  vessels  within  10  miles  of  the 
islands  for  the  prevention  of  surreptitious  landing  practically  meets  Mr.  Taylor's, 
complaint,  be  it  well  founded  or  not,  to  the  fullest  extent;  for,  owing  to  the  preva- 
lence of  fogs,  the  risk  of  capture  within  a  r,adius  of  10  miles  will  keep  vessels  off  at 
a  much  greater  distance. 

This  regulation  if  accepted  by  Her  Majesty's  Government  would  certainly  manifest 
$  friendly  desire  on  their  par.1?  to  cooperate  with  your  Government  aiid  that  of, 
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:,i  iii  tin-  protection  of  their  rookeries  ;nnl  in  tin-  prevention  of  any  violation  of 
tin-  laws  applicable  thereto.  I  have  tin-  lioiior  to  inclose  :i  draft  of  a  preliminary 
convention  which  1  have  prepared,  providing  for  the  appointment  of  a  mixed  com- 
mission who  are  to  report  on  certain  .specified  questions  within  two  years. 

The  draft  embodies  the  temporary  regulations  above  deseri ">ed  together,  with 
other  clauses  which  appear  to  me  necessary  1<>  .uive  proper  ell'ect  to  them. 

Although  I  believe,  that  it  would  he  snflicient  during  tin?  "migration  periods"  to 

?re\  cut  all  sealing  within  a  specified  distance  from  the  passes  of  the  Aleut  ian  I  si  am  Is 
have  out  of  a  deference  to  your  views  and  to  the  wishes  of  the  Russian  Minister, 
adopted  the  fishery  line  described  in  Article  V,  and  which  was  suggested  by  yon  at 
the  outset  of  our  negotiation.  The  draft,  of  course,  contemplates  the  conclusion  of 
a  further  convention  after  full  examination  of  the,  report  of  the  mixed  commission. 
It  also  makes  pros  isiou  for  the  ultimate  settlement  by  arbitration  of  any  differences 
which  the  report  of  the  commission  may  still  fail  to  adjust,  whereby  the  important 
element  of  finality  is  secured,  and  in  order  to  give  to  the  proposed  arrangement  the 
widest  international  basis,  the  draft  provides  that  the  other  powers  shallbe  invited 
to  accede  to  it. 

The  above  proposals  are,  of  course,  submitted  ad  referendum,  and  it  only  now 
remains  for  me  to  commend  them  to  your  favorable  consideration  and  to  that  of  the 
Russian  Minister.  They  have  been  trained  by  rue  in  a  spirit  of  justice  and  concilia- 
tion, and  with  the  most  earnest  desire  to  terminate  the  controversy  in  a  manner 
honorable  to  all  parties  and  worthy  of  the  three  great  nations  concerned. 
I  have,  etc., 

JULIAN  PAUNCEFOTE. 
(For  in  closures  see  House  Ex.  Doc.  No.  450,  pp.  54-60.) 

That  letter,  the  learned  Arbitrators  will  perceive,  brings  forward  a 
somewhat  new  aspect  of  the  matter.  It  is  designed  to  lead  to  a  renewal 
of  the  negotiations.  It  proceeds  upon  the  expressed  belief  that  the 
great  object  of  all  parties  should  be  the  preservation  of  the  seals  for 
the  benefit  of  mankind,  and  that  any  particular  interest  should  not  be 
allowed  to  stand  in  the  way  of  the  accomplishment  of  that  prime  end. 

He  then  suggests  that  pending  the  negotiations  some  provisional 
arrangements  should  be  entered  into  for  the  purpose  of  protecting,  in 
the  meanwhile,  the  seals  from  the  destructive  pursuit.  He  suggests — 
and  it  was  the  first  time  that  any  such  suggestion  was  made  to  the 
American  Government  by  the  British  Government, — that  there  were 
great  differences  of  opinion  as  to  the  facts,  and  consequently  great  dif- 
ferences of  opinion  as  to  the  extent  of  the  protection  which  was  neces- 
sary. These  differences  of  opinion  as  to  the  facts — which,  I  say,  were 
thus  intimated  for  the  first  time — were  based  in  part  upon  evidence 
which  had  been  submitted  by  Sir  Julian  Pauncefote  to  Mr.  Elaine  in 
the  shape  of  quite  a  series  of  documents  on  the  9th  of  March  preced- 
ing. I  read  now  a  letter  from  Sir  Julian  Pauncefote  to  Mr.  Blaiue 
which  is  contained  in  Executive  Document,  House  of  Representatives, 
51st  Cong.,  First  Session,  No.  450.  The  letter  is  found  ou  page  26  of 
that  document,  and  is  as  follows : 

Sir  Julian  Pauncefote  to  Mr.  Elaine. 

[Extract.] 

BRITISH  LEGATION,  Washington,  D.  C.,  March  9,  1890. 

DEAR  MR.  BLAINE:  I  have  the  pleasure  to  send,  yon  herewith  the  memorandum 
prepared  by  Mr.  Tupper  on  the  seal  fishery  question,  to  which  he  has  appended  a  note 
by  Mr.  Dawson,  an  eminent  Canadian  official. 

Believe  me,  etc.,  JULIAN  PAUNCEFOTE. 

That  letter  is  very  likely  somewhere  in  the  correspondence  contained 
in  the  British  Appendices,  but  I  do  not  happen  to  find  it. 

Mr.  FOSTER.  The  memorandum  accompanying  the  letter  is  found  in 
the  British  Appendix,  No.  3,  p.  43G. 

Mr.  CARTER.  The  memorandum  is  found  in  the  British  Case  at  the 
place  stated  by  Gen.  Foster,  and  the  documents  themselves  thus  fur- 
nished are  all  contained  in  the  third  volume  of  the  Appendix  to  the 
British  Case,  p.  436 j  and  it  is  necessary  also  to  say,  U.  S,  No,  2, 1890. 
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Those  documents  are  too  long  for  me  to  read  and  it  is  not  important 
that  I  should  read  them,  but  I  can  briefly  state  their  general  nature. 
They  contain  a  great  deal  of  evidence  designed  to  make  it  appear  that 
the  destructive  nature  of  pelagic  sealing  is  not  as  great  as  it  had  some 
times  been  represented  to  be,  and  also  some  matter  designed  to  show 
that  the  destruction  of  seals  is  owing  to  the  practices  pursued  on  the 
Pribilof  Islands  by  the  United  States  Government  in  relation  to  the 
herd.  All  that  matter  which,  I  presume,  proceeded  from  officials  of  the 
Canadian  Government,  is  calculated  to  show  that  no  extreme  measures 
of  protection  were  necessary. 

This  communication  of  documents  to  the  American  Government  by 
Sir  Julian  Pauncefote  on  March  9,  1890  was,  I  think  I  am  safe  in  say- 
ing, the  first  intimation  ever  received  by  the  Government  of  the  United 
States  that  the  original  measure  of  prevention  suggested  by  Mr.  Phelps 
to  the  Marquis  of  Salisbury  and  accepted  provisionally  by  him,  was  too 
extreme  a  measure.  More  than  two  years  had  elapsed  since  that  propo- 
sition had  been  submitted  and  thus  provisionally  accepted  by  the  Mar- 
quis of  Salisbury,  and  during  all  of  that  time,  although  it  was  known 
that  the  adoption  of  the  measure  had  been  arrested  in  consequence  of 
the  objection  of  Canada,  no  different  measure  had  been  suggested  as 
coming  from  Canada,  and  no  criticism  on  the  part  of  Canada  upon  the 
'character  of  that  proposed  restriction  had  been  offered.  On  the  9th  of 
March,  however,  evidence  showing  differences  of  opinion  in  respect  to 
the  effect  of  pelagic  sealing  was  placed  before  the  United  States  Gov- 
ernment. Presumably  it  came  from  Canada.  It  is  to  the  differences 
of  opinion  expressed  in  these  documents  that  Sir  Julian  refers  when  he 
says  : 

The  great  divergence  of  views  which  exist  as  to  whether  any  restrictions  of  pelagic 
sealing  are  necessary  for  the  preservation  of  the  fur-seal  species,  and,  if  so,  as  to 
the  character  and  extent  of  snch  restrictions,  renders  it  impossible  in  my  opinion 
to  arrive  at  a  solution  which  would  satisfy  public  opinion  either  in  Canada  or  Great 
Britain,  or  in  any  country  which  might  be  invited  to  accede  to  the  proposed  arrange- 
ment, without  a  full  inquiry  by  a  mixed  commission  of  experts,  the  result  of  whose 
labors  and  whose  investigations  in  the  region  of  the  seal  fishery  would  probably  dis- 
pose of  all  the  points  in  dispute. 

The  point,  therefore,  of  Sir  Julian  is  this:  "We  have  now  arrived  at 
a  difference  of  view  in  reference  to  matters  of  fact  connected  with  seal 
life  and  with  pelagic  sealing.  Those  differences  of  view  which  now 
exist  between  us  are  irreconcilable  upon  any  evidence  which  is  before 
us.  Our  object  is  however,  a  common  one,  the  preservation  of  the  seal 
species  for  the  benefit  of  mankind.  What  is  needed  in  order  to  enable  us 
to  come  to  some  arrangement  which  will  accomplish  that  prime  object  is 
that  we  should  be  thoroughly  informed  of  the  facts,  and  in  a  manner 
which  will  leave  no  room  for  doubt.  When  we  ascertain  the  truth  upon 
those  points,  then,  presumably,  at  least,  we  shall  find  no  difficulty  in 
comin  g  to  an  agreement.  We  must  recognize  the  truth  as  it  shall  finally 
be  discovered.  Whatever  measures  of  protection  the  truth  thus  ascer- 
tained shall  point  out  as  necessary  are  the  ones  to  be  adopted." 

The  instrumentality  which  he  suggests — and  it  is  the  first  suggestion 
of  a  method  of  removing  all  doubts  and  ascertaining  what  the  real 
truth  about  the  matter  was — was  a  mixed  commission  of  experts;  and, 
in  saying  that  they  were  to  be  experts,  of  course  it  was  understood 
that  they  should  be  gentlemen  perfectly  competent  to  deal  with  all  the 
questions  which  arose  in  connection  with  that  subject,  and  with  the 
question  of  natural  history  as  well;  in  other  words,  that  they  should 
be  men  of  science,  should  act  under  the  obligations  which  attach  to  men 
of  science,  should  have  no  object  in  view  except  the  ascertainment  of 
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the  truth  itself:  and  that  when  (lie  report  WB8  received  from  such 
tlcmrn,  ils  conclusions   should    lie  absolutely  reli('(l    upon   by  the  two 
Covernments  as  the  basis  of  their  action.     This  is  his  suggestion. 
He  further  says  in  this  note: 


tin-  honor  form-lose  tin-  draft  of  a  preliminary  convention  which  I  1; 
prepared,  providing  for  the  appointment  of  a  mixed   commission,  who  are  to  report 
on  eei  tain  spei-ilie  questions  \\itliin  two  yearH. 

This  matter  has  been  alluded  to  already  in  the  long  debate  heretofore 
had  before  you  upon  the  motion  to  reject  the  supplementary  report  of 
the  Commissioners  of  Greal  Britain,  it  is  Important,  however,  that  1 

should  briefly  allude  to  it  now.  The  draft  convention  which  lie  pro- 
posed is  contained  in  the  same  part  of  Volume  Three,  Appendix  to  the 
British  Case,  page  457  : 


THE  NORTH  AMERICAN  SKAL  FISHERY  CONVENTION. 
TITLE. 


Convention  between  Great  ]>ritai»,  Russia,  and  the  United  States  of  America,  in  relation  to 
the  fur-seal  ftshtry  In  the  llehriny  Sea,  the  Sea  of  Ochotsk,  and  the  adjoining  waters. 

PREAMBLE.  ^ 

The  Governments  of  Russia  and  of  the  United  States  having  represented  to  the  Gov- 
ernment of  Great  Britain  the  urgency  of  regulating,  by  means  of  an  international 
agreement,  the  fur-seal  fishery  in  Behriug  Sea,  the  Sea  of  Ochotsk,  and  the  adjoining 
waters,  for  the  preservation  of  the  fur-seal  species  in  the  North  Pacific  Ocean ;  and 
differences  of  opinion  having  arisen  as  to  the  necessity  for  the  proposed  agreement, 
in  consequence  whereof  the  three  Governments  have  resolved  to  institute  a  full 
inquiry  into  the  subject,  and  pending  the  result  of  such  inquiry,  to  adopt  temporary 
measures  for  the  restriction  of  the  killing  of  seals  during  the  breeding  season,  with- 
out prejudice  to  the  ultimate  decision  of  the  questions  in  difference  in  relation  to  the 
said  fishery. 

The  said  three  Governments  have  appointed  as  their  respective  plenipotentiaries. 

Who,  after  having  exchanged  their  full  powers  which  were  found  to  be  in  good 
and  due  form,  have  agreed  upon  the  following  articles: 


ARTICLE  I. 

MIXED   COMMISSION   OF   EXPERTS  TO   BE  APPOINTED. 


i  who 

i  r  ties 


The  High  Contracting  Parties  agree  to  appoint  a  mixed  commission  of  experts 
shall  inquire  fully  into  the  subject  and  report  to  the  High  Contracting  Partk_ 
within  two  years  from  the  date  of  this  convention,  the  result  of  their  investigations, 
together  with  their  opinions  and  recommendations  on  the  following  questions: 

1)  Whether  regulations  properly  enforced  upon  the  breeding  islands  (Robin  Island 
in  the  Sea  of  Ochotsk  and  the  Commander  Islands  and  the  Pribilov  Islands  in  the 
Behring  Sea)  and  in  the  territorial  waters  surrounding  those  islands  are  sufficient 
for  the  preservation  of  the  fur-seal  species? 

2)  If  not,  how  far  from  the  islands  is  it  necessary  that  such  regulations  should  be 
enforced  in  order  to  preserve  the  species? 

3)  In  either  of  the  above  cases,  what  should  such  regulations  provide? 

4)  If  a  close  season  is  required  on  the  breeding  islands  and  territorial  waters,  what 
months  should  it  embrace? 

5)  If  a  close  season  is  necessary  outside  of  the  breeding  islands  as  well,  what  extent 
pf  waters  and  what  period  or  periods  should  it  embrace? 

ARTICLE  II. 

ON  RECEIPT  OF  REPORT  OF  COMMISSION  QUESTION  OF  INTERNATIONAL  REGULATIONS 
TO   BE    FORTHWITH    DETERMINED. 

On  receipt  of  the  report  of  the  Commission  and  of  any  separate  reports  which  may 
be  made  by  individual  commissioners,  the  High  Contracting  Parties  will  proceed 
forthwith  to  determine  what  international  regulations,  if  any,  are  necessary  for  the 
purpose  aforesaid,  and  any  regulations  so  agreed  upon  sliall  be  embodied  in  a  further 
Convention  to  which  the  accession  of  the  other  power  shall  be  invited. 
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ARTICLE  III. 

ARBITRATION. 

In  case  the  High  Contracting  Parties  should  be  unable  to  agree  upon  the  regula- 
tions to  be  adopted,  the  questions  in  difference  shall  be  referred  to  the  arbitration 
of  an  impartial, government,  who  shall  duly  consider  the  reports  hereinbefore  men- 
tioned, and  whose  award  shall  be  final,  and  sliall  determine  the  conditions  of  the 
further  Convention. 

ARTICLE  IV. 

PROVISIONAL  REGULATIONS. 

Pending  the  report  of  the  Commission  and  for  six  months  after  the  date  of  such 
report,  the  High  Contracting  Parties  agree  to  adopt  and  put  in  force  as  a  temporary 
measure  and  without  prejudice  to  the  ultimate  de;-.ision  of  any  of  the  questions  in 
<liffereneo  in  relation  to  the  said  fishery,  the  regulations  contained  in  the  next  follow- 
ing articles  Nos.  5  to  10  inclusive. 

ARTICLE  V. 

SEAL  FISHERY  LINE. 

A  line  of  demarcation  to  be  called  the  "seal  fishery  line"  shall  be  drawn  as 
follows: 

From  Point  Anival  at  the  southern  extremity  of  the  Island  of  Saghalien  in  the  Sea 
of  Ochotsk  to  the  point  of  intersection  of  the  50th  parallel  of  north  latitude  with 
the  160th  meridian  of  longitude  east  from  Greenwich,  thence  eastward  along  the 
said  HOth  parallel  to  its  point  of  intersection  with  the  160th  meridian  of  longitude 
west  from  Greenwich. 

ARTICLE  VI. 

CLOSE  TIME. 

The  subjects  and  citizens  of  the  High  Contracting  Parties  shall  be  prohibited  from 
engaging  in  the  fur-seal  fishery  and  the  taking  of  seals  by  land  or  sea  north  of  the 
seal  fishery  line  from  the  1st  of  May  to  the  30th  of  June,  and  also  from  the  1st  of 
October  to  the  30th  of  December. 

ARTICLE  VII. 

PREVENTION  OF  MARAUDERS. 

During  the  intervening  period  in  order  more  effectively  to  prevent  the  surreptitious 
landing  of  marauders  on  the  said  breeding  islands,  vessels  engaged  in  the  fur-seal 
fishery  and  belonging  to  the  subjects  and  citizens  of  the  High  Contracting  Parties, 
shall  be  prohibited  from  approaching  the  said  islands  within  a  radius  of  ten  miles. 

ARTICLE  VIII. 

FURTHER  PROVISIONAL  REGULATIONS. 

The  High  Contracting  Parties  may,  pending  the  report  of  the  commission,  and  on 
its  recommendation  or  otherwise,  make  such  further  temporary  regulations  as  may 
be  deemed  by  them  expedient  for  better  carrying  out  the  provisions  of  this  conven- 
tion and  the  purposes  thereof. 

ARTICLE  IX. 

PENALTY  FOR  VIOLATION   OF   PROVISIONAL  REGULATIONS. 

Every  vessel  which  shall  be  found  engaged  in  the  fur-seal  fishery  contrary  to  the 
prohibitions  provided  for  in  articles  6  and  7,  or  in  violation  of  any  regulation  made 
under  article  8,  shall,  together  with  her  apparel,  equipment,  and  contents,  bo  liable 
to  forfeiture  and  confiscation,  and  the  master  and  crew  of  such  vessel,  and  every 
person  belonging  thereto,  shall  be  liable  to  fine  and  imprisonment. 

ARTICLE  X. 

SEIZURE  FOR  BREACH   OF  PROVISIONAL  REGULATIONS.      TRIAL  OF  OFFENCES. 

Every  such  offending  vessel  or  person  may  be  seized  and  detained  by  the  naval  or 
other  duly  commissioned  officers  of  any  of  the  High  Contracting  Parties,  but  they 
shall  be  handed  over  as  soon  as  practicable  to  the  authorities  of  the  nation  to  which, 
they  respectively  belong,  who  sjjajl  alone  have  jurisdiction,  to  try  the  offence  antj 
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impose  the  penalties  for  the  same.     The  witnesses  and  proofs  nerrs^iry  to  cst:il>lisl) 
tin-  oilnirr  >li:ill  also  be  sent  with  them  and  the  court  adjudicating  upon  tin 
ni:i\  order  such   portion  of  the-   lines   imposed   or  of  the  proceeds  of  the  condemned 
1  to  ho  applied  in  payment  of  the  expenses  occasioned  thereby. 


ARTICLE  XI. 

RATIFICATION.      COMMENCEMENT  AND   DURATION   OP   CONVENTION. 


This  convention  shall  be  ratified  and  the  ratifications  shall  be  exchanged  at 
in  six  months  from  the  date  thereof  or  sooner  if  possible.  It  shall  take  effect  on 
such  day  MS  shall  he,  agreed  upon  by  the  High  Contracting  Parties,  and  shall  remain 
in  force  until  the  expiration  of  six  months  after  the  date  of  the  report  of  the  (  din- 
mission  of  experts  to  be  appointed  under  Article  I ;  but  its  duration  may  be  extended 
by  consent. 

ARTICLE  XII. 


.. 


ACCESSION  OF   OTHER  POWERS. 

The  High  Contracting  Parties  agree  to  invite  the  accession  of  the  other  pow 
the  present  convention. 

To  put  it  briefly,  Sir  Julian's  scheme  was  to  obtain  this  report  of  a 
mixed  commission  of  experts,  which,  in  his  view,  would,  presumably, 
make  it  possible  for  the  two  Governments  to  enter  into  a  final  conven- 
tion upon  the  subject  which  would  accomplish  the  desired  object:  that 
if  they  should  not  be  able  to  come  to  an  agreement  upon  receiving  that 
report,  then  the  points  of  difference  should  be  referred  to  the  arbitra- 
tion of  an  impartial  Government.  The  scheme  had,  therefore,  two 
aspects.  First,  to  settle  the  differences  by  treaty;  failing  that,  by  a 
reference  to  arbitration.  That  is  what  Sir  Julian  Pauncefote  expresses 
in  one  part  of  his  letter : 

The  draft,  of  course,  contemplates  the  conclusion  of  a  further  Convention,  after 
full  examination  of  the  Report  of  the  Mixed  Commission.  It  also  makes  provision 
for  the  ultimate  settlement  by  arbitration  of  any  difference  which  the  Report  of  the 
Commission  may  still  fail  to.  adjust,  whereby  the  important  element  of  finality  is 
secured;  and  in  order  to  give  to  the  proposed  arrangement  the  widest  international 
basis,  the  draft  provided  that  the  other  Powers  shall  be  invited  to  accede  to  it. 

There  is  one  feature  of  the  proposal  of  Sir  Julian  to  which  I  should 
call  attention ;  and  that  is  the  measure  of  interim  protection.  I  read 
again  from  his  letter : 

1.  That  pelagic  sealing  should  be  prohibited  in  the  Behring  Sea,  the  Sea  of  Okhotsk, 
and  the  adjoining  waters,  during  the  months  of  May  and  June,  and  diiring  the 
mouths  of  October,  November,  and  December,  which  may  be  termed  the  "migration 
periods"  of  the  fur-seal. 

2.  That  all  sealing  vessels  should  be  prohibited  from  approaching  the  breeding 
islands  within  a  radius  of  10  miles. 

It  suggested  a  protective  zone  of  that  width. 

While  these  negotiations  were  going  on,  including  these  suggestions 
by  Sir  Julian  of  a  renewal  of  the  interrupted  negotiations  on  the  basis 
proposed  by  him,  Lord  Salisbury  had  under  consideration  the  note  of 
Mr.  Blaine  to  Sir  Julian  which  I  read  at  the  close  of  yesterday's  session 
and  which  made  a  full  statement  of  the  position  of  the  United  States, 
On  the  22nd  of  May.  1890,  Lord  Salisbury  sends  to  Sir  Julian  his  answer, 
a  copy  of  which  was  left  with  Mr.  Blaine.  That  will  be  found  on  page 
207  of  the  first  volume  of  the  Appendix  of  the  American  Case. 


The  Marquis  of  Salisbury  to  Sir  Julian  Pauncefote. 
[Left  at  the  Department  of  State  on  June  5  by  Sir  Julian  Pauncefote.] 
No.  106.]  FOREIGN  OFFICE,  May  2M,  1890. 

SIR:  I  received  in  due  course  your  dispatch  No.  9,  of  the  23d  January,  inclosing 
copy  of  Mr.  Blnine's  note  of  the  22d  of  that  month,  in  answer  to  the  protest  made  on 
behalf  of  Her  Majesty's  Government  on  the  12th  October  last,  against  the  seizure  of 
Canadian  vessels  by  the  United  States  revenue-cutter  Rwk-w  Behrmg  Sea, 
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The  importance  of  the  subject  necessitated  a  reference  to  the  Government  of  Can- 
ada, whose  reply  has  only  recently  reached  Her  Majesty's  Government.  The  nego- 
tiations which  have  taken  place  between  Mr.  Elaine  and  yourself  afford  strong  reason 
to  hope  that  the  difficulties  attending  this  question  are  in  a  fair  way  towards  an 
adjustment  which  will  be  satisfactory  to  both  Governments.  I  think  it  right,  how- 
ever, to  place  on  record,  as  briefly  as  possible,  the  views  of  Her  Majesty's  Govern- 
ment on  the  principal  arguments  brought  forward  on  behalf  of  the  United  States. 

Mr.  Elaine's  note  defends  the  acts  complained  of  by  Her  Majesty's  Government  on 
the  following  grounds: 

1)  That  "  the  Canadian  vessels  arrested  and  detained  in  the  Behring  Sea  were 
engaged  in  a  pursuit  that  is  in  itself  contra  bonos  mores — a  pursuit  which  of  necessity 
involves  a  serious  and  permanent  injury  to  the  rights  of  the  Government  and  people 
of  the  United  States". 

2)  That  the  fisheries  had  been   in  the  undisturbed  possession   and  under  the 
exclusive  control  of  Russia  from  their  discovery  until  the  cession  of  Alaska  to  the 
United  States  in  1867,  and  that  from  this  date  onwards  until  1886  they  had  also 
remained  in  the  undisturbed  possession  of  the  United  States  Government. 

3)  That  it  is  a  fact  now  held  beyond  denial  or  doubt  that  the  taking  of  seals  in  the 
open  sea  rapidly  leads  to  the  extinction  of  the  species,  and  that  therefore  nations 
not  possessing  the  territory  upon  which  seals  can  increase  their  numbers  by  natural 
growth  should  refrain  from  the  slaughter  of  them  in  the  open  sea. 

Mr.  Elaine  further  argues  that  the  law  of  the  sea  and  the  liberty  which  it  confers 
do  not  justify  acts  which  are  immoral  in  themselves,  and  which  inevitably  tend  to 
results  against  the  interests  and  against  the  welfare  of  mankind ;  and  he  proceeds  to 
justify  the  forcible  resistance  of  the  United  States  Government  by  the  necessity  of 
defending  not  only  their  own  traditional  and  long-established  rights,  but  also  the 
rights  of  good  morals  and  of  good  government  the  world  over. 

He  declares  that  while  the  United  States  will  not  withhold  from  any  nation  the 
privileges  which  they  demanded  for  themselves,  when  Alaska  was  part  of  the  Rus- 
sian Empire,  they  are  not  disposed  to  exercise  in  the  possessions  acquired  from  Russia 
any  less  power  or  authority  than  they  were  willing  to  concede  to  the  Imperial  Gov- 
ernment of  Russia  when  its.sovereignty  extended  over  them.  He  claimsfrom  friendly 
nations  a  recognition  of  the  same  rights  and  privileges  on  the  lauds  and  in  the  waters 
of  Alaska  which  the  same  friendly  nations  always  conceded  to  the  Empire  of  Russia. 

With  regard  to  the  first  of  these  arguments,  namely,  that  the  seizure  of  the  Cana- 
dian vessels  in  the  Eehring's  Sea  was  justified  by  the  fact  that  they  were  "  engaged 
in  a  pursuit  that  is  in  itself  contra  bonos  mores — a  pursuit  which  of  necessity  involves 
a  serious  and  permanent  injury  to  the  rights  of  the  Government  and  people  of  the 
United  States'',  it  is  obvious  that  two  questions  are  involved:  first,  whether  the 
pursuit  and  killing  of  fur-seals  in  certain  parts  of  the  open  sea  is,  from  the  point  of 
view  of  international  morality,  an  offense  contra  bonos  mores;  and  secondly,  whether, 
if  such  be  the  case,  this  fact  justifies  the  seizure  on  the  high  seas  and  subsequent 
confiscation  in  time  of  peace  of  the  private  vessels  of  a  friendly  nation. 

It  is  an  axiom  of  international  maritime  law  that  such  action  is  only  admissible 
in  the  case  of  piracy  or  in  pursuance  of  special  international  agreonent.  This  prin- 
ciple has  been  universally  admitted  by  jurists,  and  was  very  distinctly  laid  down  by 
President  Tyler  in  his  special  message  to  Congress,  dated 'the  27th  February,  1843, 
when,  after  acknowledging  the  right  to  detain  and  search  a  vessel  on  suspicion  of 
piracy,  he  goes  on  to  say:  "With  this  single  exception,  no  nation  has,  in  time  of 
peace,  any  authority  to  detain  the  ships  of  another  upon  the  high  seas,  on  any  pre- 
text whatever,  outside  the  territorial  jurisdiction". 

Now,  the  pursuit  of  seals  in  the  open  sea,  under  whatever  circumstances,  has  never 
hitherto  been  considered  as  piracy  by  any  civilized  state.  Nor,  even  if  the  United 
States  had  gone  so  far  as  to  make  the  killing  of  fur-seals  piracy  by  their  municipal 
law,  would  this  have  justified  them  in  punishing  offenses  against  such  law  committed 
by  any  persons  other  than  their  own  citizens  outside  the  territorial  jurisdiction  of 
the  United  States. 

In  the  case  of  the  slave  trade,  a  practice  which  the  civilized  world  has  agreed  to 
look  upon  with  abhorrence,  the  right  of  arresting  the  vessels  of  another  country  is 
exercised  only  by  special  international  agreement,  and  no  one  government  has  been 
allowed  that  general  control  of  morals  in  this  respect  which  Mr.  Elaine  claims  on 
behalf  of  the  United  States  in  regard  to  seal-hunting. 

Eut  Her  Majesty's  Government  must  question  whether  this  pursuit  can  of  itself  be 
regarded  as  contra  bonos  mores,  unless  and  until,  for  special  reasons,  it  has  been  agreed 
by  international  arrangement  to  forbid  it.  Fur-seals  are  indisputably  animals  ferce 
naltirce,  and  these  have  universally  been  regarded  by  jurists  as  res  nullins  until  they 
are  caught ;  no  person,  therefore,  can  have  property  in  them  until  he  has  actually 
reduced  them  into  possession  by  capture. 

It  requires  something  more  than  a  mere  declaration  that  the  Government  or  citi- 
zens of  the  United  States,  or  even  other  cout'tries  interested  in  the  seal  trade,  ar§ 
by  a  certain  course  of  proceeding,  to  render  that  course  an  immoral  one, 
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Her  Majesty's  Government  would  deeply  regret  that  the  pursuit  of  fur-seals  on  the 
lii-^li  sens  l»y  British  vessels  should  involve  even  the  slightest  injury  to  the  people 
of  tin-  tinted  States.  If  the  case  be  proved,  they  will  he  ready  to  consider  what 
measures  can  bo  properly  taken  for  the  remedy  of  such  injury,  but  they  would  be 
unable  on  that  ground  to  depart  from  a  principle  on  which  free  commerce  on  the 
high  seas  depends. 

The  second  argument  advanced  by  Mr.  Blaiue  is  that  the  "fur-seal  fisheries  of 
Behring  Sea  had  been  exclusively  eont  rolled  liy  the  Government  of  Russia,  without 
interference  and  without  question,  from  their  original  discovery  until  the  cession  of 
Alaska  to  the  United  States  in  1867,"  and  that  "  from  1X157  to  1XXG  the  possession,  in 
which  Russia  had  hem  undisturbed,  was  enjoyed  by  the  United  States  Government 
also  without  interruption  or  intrusion  from  any  source". 

I  will  deal  with  these  two  periods  separately. 

First,  as  to  the  alleged  exclusive  monopoly  of  Russia.  After  Russia,  at  the  instance 
of  the  Russian  American  Fur  Company,  claimed  in  1821  the  pursuits  of  commerce, 
whaling,  and  fishing  from  Bering  Straits  to  the  fifty-first  degree  of  north  latitude, 
and  not  only  prohibited  all  foreign  vessels  from  landing  on  the  coasts  and  islands  of 
the  above  waters,  but  also  prevented  them  from  approaching  within  100  miles  thereof, 
Mr.  Quincy  Adams  wrote  as  follows  to  the  United  States  Minister  in  Russia: 

"The  United  States  can  admit  no  part  of  these  claims;  their  right  of  navigation 
and  fishing  is  perfect,  and  has  been  in  constant  exercise  from  the  earliest  times 
throughout  the  whole  extent  of  the  Southern  Ocean,  subject  only  to  the  ordinary 
exceptions  and  exclusions  of  the  territorial  jurisdictions." 

That  the  right  of  fishing  thus  asserted  included  the  right  of  killing  fur-bearing 
animals  is  shown  by  the  case  of  the  United  States  brig  Loriot.  That  vessel  proceeded 
to  the  waters  over  which  Russia  claimed  exclusive  jurisdiction  for  the  purpose  of 
hunting  the  sea  otter,  the  killing  of  which  is  now  prohibited  by  the  United  States 
statutes  applicable  to  the  fur-seal,  and  was  forced  to  abandon  her  voyage  and  leave 
the  waters  in  question  by  an  armed  vessel  of  the  Russian  Navy.  Mr.  Forsythe, 
writing  on  the  case  to  the  American  Minister  at  St.  Petersburg  on  the  4th  of  May, 
1837,  said: 

"It  is  a  violation  of  the  rights  of  the  citizens  of  the  United  States  immemorially 
exercised  and  secured  to  them  as  well  by  the  law  of  nations  as  by  the  stipulations  of 
the  first  article  of  the  convention  of  1824,  to  fish  in  those  seas,  and  to  resort  to  the 
coast  for  the  prosecution  of  their  lawful  commerce  upon  points  not  already  occupied." 

From  the  speech  of  Mr.  Sumner,  when  introducing  the  question  of  the  purchase  of 
Alaska  to  Congress,  it  is  equally  clear  that  the  United  States  Government  did  not 
regard  themselves  as  purchasing  a  monopoly.  Having  dealt  with  fur-bearing  ani- 
mals, he  went  on  to  treat  of  fisheries,  and  after  alluding  to  the  presence  of  different 
speciesof  whales  in  the  vicinity  of  the  Aleutians,  said :  "No  sea  is  now  ware  clausum; 
all  of  these  may  be  pursued  by  a  ship  under  any  flag,  except  directly  on  the  coast  or 
within  its  territorial  limit." 

I  now  come  to  the  statement  that  from  1867  to  1886  the  possession  was  enjoyed  by 
the  United  States  with  no  interruption  and  no  intrusion  from  any  source.  Her 
Majesty's  Government  can  not  but  think  that  Mr.  Blaine  has  been  misinformed  as  to 
the  history  of  the  operations  in  Behring  Sea  during  that  period. 

The  instances  recorded  in  inclosure  1  in  this  dispatch  are  sufficient  to  prove  from 
official  United  States  sources  that  from  1867  to  1886  British  vessels  were  engaged  at 
intervals  in  the  fur-seal  fisheries  with  the  cognizance  of  the  United  States  Govern- 
ment. I  will  here  by  way  of  example  quote  but  one. 

In  1872  Collector  Phelps  reported  the  fitting  out  of  expeditions  in  Australia  and 
Victoria  for  the  purpose  of  taking  seals  in  Behriug  Sea,  while  passing  to  and  from 
their  rookeries  on  St.  Paul  and  St.  George  Islands,  and  recommended  that  a  steam 
cutter  should  be  sent  to  the  region  of  Unimak  Pass  and  the  islands  of  St.  Paul  and 
St.  George. 

Mr.  Secretary  Boutwell  informed  him,  in  reply,  that  he  did  not  consider  it  expedient 
to  send  a  cutter  to  interfere  with  the  operations  of  foreigners,  and  stated :  "In  addi- 
tion, I  do  not  see  that  the  United  States  would  have  the  jurisdiction  or  power  to 
drive  off  parties  going  up  there  for  that  purpose,  unless  they  made  such  attempt 
within  a  marine  league  of  the  shore". 

Before  leaving  this  part  of  Mr.  Blame's  argument,  I  would  allude  to  his  remark 
that  "  vessels  from  other  nations  passing  from  time  to  time  through  Behriug  Sea  to 
the  Arctic  Ocean  in  pursuit  of  whales  have  always  abstained  from  taking  part  in  the 
capture  of  seals",  which  he  holds  to  be  proof  of  the  recognition  of  rights  held  and 
exercised  first  by  Russia  and  then  by  the  United  States. 

Even  if  the  facts  are  as  stated,  it  is  not  remarkable  that  vessels  pushing  on  for  the 
short  season  in  which  whales  can  be  captured  in  the  Arctic  Ocean,  and  being  fitted 
especially  for  the  whale  fisheries,  neglected  to  carry  boats  and  hunters  for  fur-seals 
or  to  engage  in  an  entirely  different  pursuit. 

The  whalers,  moreover,  pass  through  Behring  Sea  for  the  fishing  grounds  in  the 
Arctic  Ocean  in  April  and  May  as  soon  as  the  ice  breaks  up,  while  the  great  hulk  of 
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the  seals  do  not  reach  the  Pribilof  Islands  till  June,  leaving  again  by  the  time  the 
closing  of  the  ice  compels  the  whalers  to  return. 

The  statement  that  it  is  "a  fact  now  held  beyond  denial  or  doubt  that  the  taking 
of  seals  in  the  open  sea  rapidly  leads  to  their  extinction"  would  admit  of  reply,  anil 
abundant  evidence  could  be  adduced  on  the  other  side.  But  as  it  is  proposed  that 
this  part  of  the  question  should  be  examined  by  a  committee  to  be  appointed  by  the 
two  Governments,  it  is  not  necessary  that  I  should  deal  with  it  here. 

Her  Majesty's  Government  do  not  deny  that  if  all  sealing  were  stopped  in  Behring 
Sea  except  on  the  islands  in  possession  of  the  lessees  of  the  United  States,  the  seal 
may  increase  and  multiply  at  an  even  more  extraordinary  rate  than  at  present,  and 
the  seal  fishery  on  the  island  may  become  a  monopoly  of  increasing  value;  but  they 
can  not  admit  that  this  is  sufficient  ground  to  justify  the  United  States  in  forcibly 
depriving  other  nations  of  any  share  in  this  industry  in  waters  which,  by  the  recog- 
nized law  of  nations,  are  now  free  to  all  the  world. 

It  is  from  no  disrespect  that  I  refrain  from  replying  specifically  to  the  subsidiary 
questions  and  arguments  put  forward  by  Mr.  Blaine.  Till  the  views  of  the  two 
Governments  as  to  the  obligations  attaching,  on  grounds  either  of  morality  or  neces- 
sity, to  the  United  States  Government  in  this  matter,  have  been  brought  into  closer 
harmony,  such  a  course  would  appear  needlessly  to  extend  a  controversy  which  Her 
Majesty's  Government  are  anxious  to  keep  within  reasonable  limits. 

The  negotiations  now  being  carried  on  at  Washington  prove  the  readiness  of  Her 
Majesty's  Government  to  consider  whether  any  special  international  agreement  is 
necessary  for  the  protection  of  the  fur-sealing  industry.  In  its  absence  they  are 
unable  to  admit  that  the  case  put  forward  on  behalf  of  the  United  States  affords  any 
sufficient  justification  for  the  forcible  action  already  taken  by  them  against  peace- 
able subjects  of  Her  Majesty  engaged  in  lawful  operations  on  the  high  seas. 

"The  President,"  says  Mr.  Blaine,  "is  persuaded  that  all  friendly  nations  will 
concede  to  the  United  States  the  same  rights  and  privileges  on  the  lands  and  in  the 
waters  of  Alaska  which  the  same  friendly  nations  always  conceded  to  the  Empire  of 
Russia/' 

Her  Majesty's  Government  have  no  difficulty  in  making  such  a  concession.  In 
strict  accord  with  the  views  which,  previous  to  the  present  controversy,  were  con- 
sistently and  successfully  maintained  by  the  United  States,  they  have,  whenever 
occasion  arose,  opposed  all  claims  to  exclusive  privileges  in  the  non-territorial  waters 
of  Behring  Sea.  The  rights  they  have  demanded  have  been  those  of  free  navigation 
and  fishing  in  waters  which,  previous  to  their  own  acquisition  of  Alaska,  the  United 
States  declared  to  be  free  and  open  to  all  foreign  vessels. 

That  is  the  extent  of  their  present  contention  and  they  trust  that,  on  considera- 
tion of  the  arguments  now  presented  to  them,  the  United  States  will  recognize  its 
justice  and  moderation. 

I  have  to  request  that  you  will  read  this  dispatch  to  Mr.  Blaine  and  leave  a  copy  of 
it  with  him  should  he  desire  it. 

I  am,  etc.,  SALISBURY. 

[In  closure.] 

In  1870  Collector  Phelps  reported  "the  barque  Cyan*? has  arrived  at  this  port  (San 
Francisco)  from  Alaska,  having  on  board  47  seal  skins."  (See  Ex.  Doc.  No.  83,  Forty- 
fourth  Congress,  first  session.) 

In  1872  he  reported  expeditious  fitting  out  in  Australia  and  Victoria  for  the  purpose 
of  taking  seals  in  Behring  Sea,  and  was  informed  that  it  was  not  expedient  to  inter- 
fere with  them. 

In  1874,  Acting  Secretary  Sawyer,  writing  to  Mr.  Elliott,  special  agent,  said: 

"It  having  been  officially  reported  to  this  Department  by  the  collector  of  customs 
at  Port  Towusend,  from  Neah  Bay,  that  British  vessels  from  Victoria  cross  over  into 
American  waters  and  engage  in  taking  fur-seals  (which  he  represents  are  annually 
becoming  more  numerous  on  our  immediate  coast)  to  the  great  injury  of  our  sealers, 
both  white  and  Indian,  you  will  give  such  proper  attention  to  the  examination  of 
the  subject  as  its  importance  may  seem  to  you,  after  careful  inquiry,  to  demand,  and 
with  a  view  to  a  report  to  the  Department  of  all  facts  ascertained."  (Ditto,  Mav  4, 
No.  117,  p.  114.) 

In  1875,  Mr.  Mclntyre,  Treasury  agent,  described  how  "  before  proceeding  to  harsh 
measures"  he  had  warned  the  captain  of  the  Cygnet,  who  was  shooting  seals  in 
Zapadnee  Bay,  and  stated  that  the  captain  appeared  astonished  that  he  was  breaking 
the  law.  (Ditto,  March  15,  1875,  No.  130,  p.  124.) 

In  1880,  the  fur-seal  trade  of  the  British  Columbia  coast  was  of  great  importance. 
Seven  vessels  were  then  engaged  in  the  fishery,  of  which  the  greater  number  were, 
in  1886  and  1887,  seized  by  the  United  States  Government  in  Behring  Sea. 

In  1884  Daniel  and  Alexander  McLean,  both  British  subjects,  took  the  American 
schooner  San  Diego  to  Behring  Sea,  and  were  so  successful  that  they  returned  there 
in  1885,  from  Victoria,  with  the  Mary  Ellen  and  the  Favourite. 
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There  is  the  answer  of  the  ( Jovornnicnt  of  C.reat  Brit!  an,  and 
onl\  ans\\cr  contained  in  this  diplomatic,  correspondence,  to  the  full 
statement  of  the  grounds  of  rit/lit  relied  upon  by  the  United  States  as 
contained  in  the  note  of  Mr.  Elaine;  and,  although  1  am  not  going  into 
the  discussion  now  of  the  merits,  it  is  proper  for  me  to  call  the  atten- 
tion of  the  learned  arbitrators  to  the  manner  in  which  the  positions 
were  met.  Lord  Salisbury  states  very  briefly,  and  fairly  enough,  the 
grounds  upon  which  Mr.  Illaine  placed  his  contention.  He  puts  them 
thus: 

Mr.  niaine's  note  defends  the  acts  complained  of  by  Her  Majesty's  Government  on 
the  following  grounds: 

1.  That   "the  Canadian  vessels  arrested  and  detained  in  the  IJelmng  Sea  were 
engaged  in  :i  pursuit  that  is  in  itself  contra  bonos  mores — a  pin-suit  which  of  n 
sity  involves  a  serious  and  permanent  injury  to  the  rights  of  the  Government  and 
people  of  the  United  States." 

l'.  That  the  fisheries  had  been  in  the  undisturbed  possession  and  under  the  exclu- 
sive control  of  Russia  from  their  discovery  until  the  cession  of  Alaska  to  tho  United 
States  in  1867,  and  that  from  this  date  onwards  until  1886  they  had  also  remained  in 
the  undisturbed  possession  of  the  United  States  Government. 

3.  That  it  is  a  fact  now  held  beyond  denial  or  doubt  that  the  taking  of  seals  in  tho 
open  sea  rapidly  leads  to  the  extinction  of  the  species,  and  that  therefore  nations  not 
possessing  the  territory  upon  which  seals  can  increase  their  numbers  by  natural 
growth  should  refrain  from  the  slaughter  of  them  in  the  open  sea. 

Mr.  Blaine  further  argues  that  the  law  of  the  sea  and  the  liberty  which  it  confers 
do  not  justify  acts  which  are  immoral  in  themselves,  and  which  inevitably  tend  to 
results  against  the  interests  and  against  the  welfare  of  mankind;  and  he  proceeds  to 
justify  the  forcible  resistance  of  the  United  States  Government  by  the  necessity  of 
defending  not  only  their  own  traditional  and  long  established  rights,  but  also  the 
rights  of  good  morals  and  of  good  government  the  world  over. 

There  is  perhaps  a  touch  of  irony  in  this  observation  of  Lord  Salis- 
bury imputing  to  the  United  States  the  assumption  of  a  jurisdiction 
for  the  protection  of  good  government  and  good  morals  the  world  over. 
That  imputation  was  hardly  justified  by  anything  which  Mr.  Blaine  had 
said.  His  ground  was  that  the  pursuit  of  pelagic  fishing  was  contra 
bonos  mores;  in  other  words  it  was  essentially,  and  upon  fundamental 
principles,  an  indefensible  wrong.  That,  of  itself,  did  not  give  the 
Government  of  the  United  States  the  right  to  interfere.  Mr.  Blaine 
made  no  such  preteiition;  but,  when  it  was  at  the  same  time  injurious 
to  a  most  valuable  and  lawful  interest  of  the  United  States,  that  cir- 
cumstance gave,  as  he  insisted,  the  authority  to  the  United  States  Gov- 
ernment to  interfere  and  prevent  the  doing  of  an  injury  to  its  own  inter- 
ests by  acts  which  were,  in  themselves,  indefensible  wrongs. 

Lord  Salisbury,  further  considering  the  point  put  forth  by  Mr.  Blaiue 
that  pelagic  sealing  was  an  offence  contra  bonos  mores,  says  that  two 
questions  are  involved  here:  first,  whether  the  pursuit  and  killing  of 
fur-seals  in  certain  parts  of  the  open  sea  are,  from  the  point  of  view  of 
international  morality,  an  offence  contra  bonos  mores.  This  is  extremely 
well  stated;  and  second,  whether,  if  such  be  the  case,  this  fact  justifies 
the  seizure  on  the  high  seas  and  subsequent  confiscation  in  time  of 
peace,  of  the  private  vessels  of  a  friendly  nation. 

Nothing  could  be  better  stated  than  that.  The  position  taken  by 
Mr.  Blaine  did  raise  those  two  questions  exactly.  First,  whether,  from 
the  point  of  view  of  international  morality,  pelagic  sealing  is  right  or 
wrong.  Second,  whether  if,  from  the  point  of  view  of  international 
morality,  it  is  declared  to  be  wrong,  that  circumstance  furnishes  to  the 
United  States  a  ground  upon  which  in  time  of  peace  to  arrest  and  carry 
in  for  condemnation  a  vessel  engaged  in  the  practice. 

What  is  Lord  Salisbury's  argument?  First,  it  is  this:  Suppose  it  to 
be  contra  bonos  mores;  suppose  it  to  be  against  international  morality; 
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suppose  it  to  be  an  indefensible  wrong;  that  does  not  give  the  United 
States  any  right  to  arrest  a  vessel  engaged  in  the  practice.  Why? 
Because  it  is  in  time  of  peace;  that  is  to  say,  the  proposition  of  Lord 
Salisbury  is  that,  in  time  of  peace,  no  matter  what  injury  an  indefensi- 
ble act  of  wrong  by  the  citizens  of  a  foreign  power  may  inflict  upon  the 
United  States  Government,  or  its  citizens,  no  vessel  engaged  in  the 
infliction  of  that  wrong  can  be  arrested  and  detained  when  she  is  upon 
the  high  seas.  I  am  not  going  to  argue  that  question  now;  but  I  will 
say  that  he  makes  a  pretty  happy  use  of  the  argument  ad  hominem; 
and  he  cites  from  an  American  President,  John  Tyler,  a  pretty  square 
recognition  of  that  doctrine  in  a  special  message  communicated  to  Con- 
gress in  reference,  as  I  assume  from  the  date,  to  negotiations  concern- 
ing the  suppression  of  the  slave  trade.  I  am  now  reading  from  page 
208  of  the  Appendix.  President  Tyler  says: 

"  With  this  single  exception  (that  of  piracy,)  no  nation  has  in  time  of 
peace  any  authority  to  detain  the  ships  of  another  on  the  high  seas  on 
any  pretext  whatever  outside  of  the  territorial  jurisdiction." 

President  Tyler  was  an  American  in  high  official  position;  but  his 
authority  is  not  binding  here,  unless  it  expresses  the  truth;  and  this 
position  taken  by  him  we  shall  show  at  another  stage  in  the  debate  to 
be  wholly  without  foundation.  Lord  Salisbury  must  at  the  time  have 
failed  to  bear  in  mind  the  circumstance  that  there  had  been  for  a  cen- 
tury on  the  statute  books  of  his  own  nation  laws  against  "hovering77 
and  laws  in  relation  to  quarantine,  prescribing  rules  and  regulations 
purporting  to  bind  foreign  vessels  as  well  as  national  vessels,  a  viola- 
tion of  which  upon  the  high  seas,  according  to  the  British  statutes, 
would  be  followed  by  arrest  and  condemnation.  There  are  many  other 
instances  which  we  shall  hereafter  refer  to  in  the  argument.  This  is  a 
very  brief  suggestion  in  answer  to  Mr.  Blaine  and  it  does  not  seem  to 
be  very  satisfactory.  I  might  add  further  upon  the  merits  of  the  case, 
that  the  ground  is  that  even  if  pelagic  sealing  -were  contra  bonos  mores 
it  does  not  amount  to  piracy.  If  it  did,  any  Government  might  sup- 
press it,  and  suppress  it  upon  the  high  seas :  but,  it  is  insisted,  because 
it  does  not  amount  to  piracy  none  can.  Why  can  any  Government 
suppress  piracy  upon  the  high  seas?  Because  it  is  wrong;  because  it 
is  an  indefensible  wrong,  and  a  wrong  against  all  nations;  and  so  great 
a  wrong  that  by  a  tacit  agreement  every  power  is  permitted  to  take 
measures  to  suppress  it.  I  cannot  perceive  the  force  of  the  argument 
which  is  based  upon  a  supposed  distinction  between  wrongs  against 
nations.  If  wrongs  against  all  nations  may  be  suppressed  by  all  nations, 
one  wrong  may  be  suppressed  as  well  as  another,  and  certainly  when 
the  commission  of  the  wrong  happens  to  work  especial  injury  to  the 
interest  of  a  particular  state,  that  state  may  suppress  it. 

Lord  Salisbury,  in  coming  to  the  other  branch  of  the  argument  of  Mr. 
Blaine,  as  he  states  it,  namely,  that  the  practice  is  contra  bonos  mores, 
makes  his  answer  very  brief,  and  it  amounts  to  this: 

"No,  it  is  not  contra  bonos  mores,  because  nations  have  never  agreed 
that  it  was  contra  bonos  mores.  They  have  agreed  that  piracy  was  such; 
they  have  agreed,  in  part,  that  the  slave  trade  was  such;  but  they 
never  have  agreed  that  pelagic  sealing  was  contra  bonos  mores"! 

Is  it  true  that  whether  a  thing  is  right  or  wrong,  whether  a  thing  is 
contra  bonos  mores,  or  not,  depends  upon  the  circumstance  whether 
nations  have  come  together  and  agreed  that  it  is  so?  I  had  supposed 
that  the  distinctions  between  right  and  wrong  were  deeper  by  far  than 
that.  I  had  supposed  too  that  neither  piracy,  nor  the  slave  trade, 
would  ever  have  been  by  agreement  between  nations  regarded  as  wrong, 
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instead  of  right,  unless  by  their  essential  nature  before  the  agreemen 
was  reached,  they  were  so. 

In  that  exceedingly  brief  manner  Lord  Salisbury  disposes  of  the  long 
coniention  of  Mr.  Blaine  whicb  condemned  pelagic  sealing1  on  the  ground 
(hat  it  was  contra  bonos  m<>r<s  and  destructive  of  a  race  of  animals  use- 
ful and  essential  to  the  United  States,  and  useful  to  mankind.  I  can- 
not help  thinking  that  he  rather  avoided,  than  answered,  the  argument. 
He  could  not  have  answered  the  argument  without  dealing  with  the 
nature  of  that  pursuit — its  real,  essential  nature — inquiring  whether  it 
was,  in  fact,  actually  destructive  of  a  useful  race  of  animals,  and  if  so, 
whether  it  could  in  any  form  be  defended.  I  am  not  to  anticipate  the 
argument  which  I  shall  hereafter  make  to  this  Tribunal;  out  1  cannot 
help  thinking  that  the  position  of  Mr.  Blaine  was  rather  evaded  than 
answered  by  Lord  Salisbury.  He  much  prefers  to  display  his  power  by 
dealing  with  the  argument  which  rests  upon  the  pretentious  of  Russia; 
and  therefore  he  comes  to  consider  that  part  of  the  argument  of  Mr. 
Blaine.  He  says: 

"The  second  argument  advanced  by  Mr.  Blaine  is  that  the  'fur-seal 
fisheries  of  Behring  Sea  had  been  exclusively  controlled  by  the  Gov- 
ernment of  Russia,  without  interference  and  without  question,  from 
their  original  discovery  until  the  cession  of  Alaska  to  the  United  States 
in  1867',  and  that  'from  1867  to  1886  the  possession,  in  which  Russia 
had  been  undisturbed,  was  enjoyed  by  the  United  States  Governnien 
also  without  interruption  or  intrusion  from  any  source.'" 

The  arbitrators  will  perceive  that  the  contention  of  Mr.  Blaine 
thus  stated,  did  not  rest  upon  any  assertion  that  Russia  had  an  origi- 
nal right  to  defend  its  exclusive  enjoyment  of  the  fur-seal  fisheries 
in  Behring  Sea  by  exercising  jurisdiction  over  that  sea.  It  was  not  an 
assertion  of  that  character.  It  was  an  assertion  that,  in  point  of  fact, 
she  had  enjoyed  that  right  without  interruption,  and  without  inter- 
ference by  other  Governments  during  the  whole  period  of  her  occu- 
pation, and  that  the  United  States,  since  it  had  acquired  the  territory 
of  Alaska  from  Russia,  had  in  a  similar  manner  enjoyed,  as  a  matter  of 
fact,  without  interruption  from  other  nations,  the  exclusive  right  of  fur- 
seal  fishery  in  Bering  Sea. 

Lord  Salisbury's  answer  does  not  meet  that  aspect  of  the  question  at 
all.  His  answer  to  it  is  this:  He  says  that  when  in  1821  Russia,  by  the 
celebrated  Ukase  of  that  year,  attempted  to  assert  a  sovereign  juris- 
diction over  Bering  Sea  and  to  exclude  the  vessels  of  all  other  nations 
from  an  area  of  one  hundred  miles  around  the  islands,  foreign  Govern- 
ments did  not  assent  to  it,  but  protested  against  it,  and  that,  among 
others,  the  United  States  protested  against  it ;  and  he  cites  the  language 
of  Mr.  John  Quincy  Adams  who  was  then  the  American  Secretary  of 
State,  protesting  against  those  pretentions  of  Russia.  It  will  be 
remembered  that  Lord  Salisbury  had  at  an  earlier  stage  of  the  contro- 
versy referred  to  this  same  matter,  and  had  endeavored  to  maintain 
that  the  United  States  Government  had  no  authority  to  do  the  acts 
they  had  done  in  Behring  Sea,  and  that  they  had  by  their  own  acts 
shown  that  they  had  no  such  authority,  because  they  had  protested 
against  similar  pretentions  when  made  by  Russia.  But  I  must  again 
remark  that  the  argument  of  Mr.  Blaine  did  not  put  forward  the  verbal 
pretentions  of  the  Russian  Government;  but  it  put  forward  the  matter 
of  fact  of  the  exclusive  possession  of  these  fisheries  by  Russia,  and  by 
the  United  States. 

Lord  Salisbury  towards  the  conclusion  of  his  note  further  observes: 

uHer  Majesty's  Government  do  not  deny  that  if  all  sealing  were 
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stopped  in  Behring  Sea  except  on  the  islands  in  possession  of  the 
lessees  of  the  United  States,  the  seal  may  increase  and  multiply  at  an 
even  more  extraordinary  rate  than  at  present,  and  the  seal  fishery  on 
the  island  may  become  a  monopoly  of  increasing  value;  but  they  can 
not  admit  that  this  is  sufficient  ground  to  justify  the  United  States  in 
forcibly  depriving  other  nations  of  any  share  in  this  industry  in  waters 
which,  by  the  recognized  law  of  nations,  are  now  free  to  all  the  world." 

That  is  another  implied  assertion  that  where  the  waters  of  the  sea 
are  free  to  the  world — that  is,  the  high  seas  anywhere — all  nations,  and 
the  citizens  of  all  nations,  are  free  to  act  upon  them  as  they  please:  a 
proposition  which  seems  to  me  to  stand  refuted  upon  its  mere  assertion, 
but  which  I  shall  have  occasion  hereafter  to  deal  with  more  particularly. 

What  I  have  now  said  describes  the  position  taken  by  Great  Britain 
in  answer  to  the  note  of  Mr.  Elaine  which  fully  set  forth  upon  its  merits 
the  attitude  of  the  United  States  in  reference  to  pelagic  sealing:  and 
my  general  observation  is  that  while  the  note  is  drawn  up  with  exceed- 
ing ingenuity  and  ability,  it  rather  avoids  than  answers  the  argument 
to  which  it  was  addressed. 

In  the  course  of  this  correspondence  Mr.  Blaine  already  had  before 
him  the  proposition  of  Sir  Julian  Pauncefote  for  a  mixed  Commission, 
Avhich  also  carried  with  it  a  proposal  for  an  interim  period  of  protec- 
tion, protecting  seals  during  the  months  of  May  and  June,  October, 
November  and  December. 

Senator  MORGAN.  Mr.  Carter,  are  you  referring  now  to*  the  draft  con- 
vention which  you  have  just  been  reading  from? 

Mr.  CARTER.  That  is  what  I  refer  to:  the  draft  convention.  He  still 
had  that  before  him,  and  had  not  answered  it.  While  he  had  it  before 
him  he  receives  further  protest  from  Sir  Julian  Pauncefote  in  reference 
to  seizures.  This  is  found  on  page  212  of  the  Appendix  to  our  Case. 

Sir  Julian  Pauncefote  to  Mr.  Blaine. 

WASHINGTON,  May  23,  1890. 

SIR:  I  have  the  honor  to  inform  you  that  a  statement  having  appeared  in  the 
newspapers  to  the  effect  that  the  United  States  revenue  cruisers  have  received 
orders  to  proceed  to  Behring  Sea  for  the  purpose  of  preventing  the  exercise  of  the 
seal  fishery  by  foreign  vessels  in  non-territorial  waters,  and  that  statement  having 
been  confirmed  yesterday  by  yon,  I  am  instructed  by  the  Marquis  of  Salisbury  to 
state  to  you  that  a  formal  protest  by  Her  Majesty's  Government  against  any  such 
interference  with  British  vessels  will  be  forwarded  to  you  without  delay. 
I  have,  etc., 

JULIAN  PAUNCEFOTE. 

Now,  then,  the  sit  nation  which  confronted  Mr.  Blaine  was  this:  Pres- 
ident Harrison  had  felt  obliged  to  take  methods  for  suppressing  pelagic 
sealing  in  the  Bering  Sea,  the  negotiations  having  failed.  Those  meas- 
ures for  its  suppression  caused  seizures  and  the  seizures  caused  pro- 
tests. There  were  suggestions  contained  in  the  correspondence  which 
I  have  read  of  renewed  eiforts  for  an  accommodation;  but  nothing  had 
been  determined  upon.  The  only  proposition  which  was  up  for  consid- 
eration was  that  which  accompanied  the  note  of  Sir  Julian  Pauncefote 
to  Mr.  Blaine  which  I  have  already  mentioned.  The  question  was  what 
should  be  done  with  that.  The  situation  before  Mr.  Blaine  was  this. 
Two  years,  and  more  than  two  years,  had  elapsed  since  the  negotiations 
were  originally  entered  upon  which  at  first  promised  to  be  so  speedily 
successful.  The  failure  of  those  negotiations  was  a  disappointment,  a 
great  disappointment,  to  the  Government  of  the  United  States.  It  had 
felt  obliged  to  proceed  with  the  enforcement  of  measures  designed  to 
suppress  pelagic  sealing,  and  now  another  proposition  for  negotiation 
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(•nine  in  \vitli  another  suggested  inoMsmv  <>r  interim  protection. 

wlmt  was  tli;il  '.'  1  presume  Mr.  liliiine  n;itur;ill\  -expected  that  any 
measure  of  Interim  protection  would  be  as  ))ro;ul  and  effective  as  the 
one  which  h:id  been  originally  proposed  by  the  Brit  isli  (iovernment  tor 
final  and  permanent  protection,  lie  had  expected  that;  but  now  In- 
had  this  proposition  from  Sir  Julian  I'auncetote:  and  what  was  it?  To 
appoint  a  mixed  commission  of  experts  who  were  to  report  at  the  expi- 
ration of  a  period  of  two  years!  I  pon  their  report  being  made,  to  the 
t  wo  ( lovernments  an  effort  was  to  be  made,  to  come,  to  an  agreement; 
upon  it  through  the  means  of  a  convention  which  would  take,  no  one. 
knew  how  long.  The  correspondence  which  had  already  occurred  had 
stretched  through  years.  If  the  effort  to  come  to  an  agreement  by  con 
vent  ion  should  fail,  the  suggestion  was  of  a  reference,  to  the  abitration 
of  some  impartial  Government.  And  how  long  that  would  take,  of 
course,  nobody  could  say. 

At  all  events  the  proposition  carried  with  it  the  probability  that  m< 
ures  designed  to  settle  the  controversy  and  to  preserve  the  fur-seals  from 
extermination  would  be  in  progress  of  adjustment  for  a  period  of  at  least 
live  to  ten  years;  and  in  the  meantime  the  only  suggestion  for  the 
interim  protection  of  the  fur-seals  was  a  protection  of  them  during  the 
months  of  May  and  June,  October,  November  and  December,  leaving 
them  exposed  to  capture  and  extermination  during  the  most  important 
months  of  July,  August  and  September. 

Well,  in  his  view — it  seems  to  me  a  not  unreasonable  one — this  proposi- 
tion carried  with  it  a  certainty  almost  that  the  whole  race  would  be 
exterminated  before  the  end  of  the  negotiation  was  reached;  and  when 
Mr.  Elaine  came  to  answer  it,  he  answered  it  with  some  measure  of 
impatience  and  irritation.  That  answer  is  contained  in  his  letter  of 
May  29,  1890,  as  it  is  found  on  page  212.  It  is  too  long  to  read,  and  it 
is  not  sufficiently  important  to  be  read;  but  I  must  summarize  the  con- 
tents as  well  as  I  may. 

It  contains  the  recital  of  the  various  steps  which  up  to  that  time  had 
been  taken  in  the  effort  to  bring  the  two  countries  to  an  agreement. 
Then  on  p.  215  it  deals  with  the  proposition  of  Sir  Julian : 

When  you,  Mr.  Minister,  arrived  in  this  country  a  year  ago,  there  seemed  the  best 
prospect  for  a  settlement  of  this  question,  but  the  Russian  minister  and  the  American 
Secretary  of  State  have  had  the  experiences  of  Mr.  Phelps  and  the  Russian  ambassa- 
dor in  London  repeated.  In  our  early  interviews  there  seemed  to  be  as  ready  a  dis- 
position on  your  part  to  come  to  a  reasonable  and  friendly  adjustment  as  there  has 
always  been  on  our  part  to  offer  one.  Yon  will  not  forget  an  interview  between  your- 
self, the  Russian  minister,  and  myself,  in  which  the  lines  for  a  close  season  in  the 
Behring  Sea  laid  down  by  Lord  Salisbury  were  almost  exactly  repeated  by  yourself, 
and  were  inscribed  on  maps  which  were  before  us,  a  copy  of  which  is  in  the  posses- 
sion of  the  Russian  minister,  and  a  copy  also  in  my  possession,  A  prompt  adjust- 
ment seemed  practicable — an  adjustment  which  I  am  sure  would  have  been  honorable 
to  all  the  countries  interested.  No  obstacles  were  presented  on  the  American  side  of 
the  question.  No  insistence  was  made  upon  the  Behring  Sea  as  mare  clausnm  ;  no 
objection  was  interposed  to  the  entrance  of  British  ships  at  all  times  on  all  commer- 
cial errands  through  all  the  waters  of  the  Behriug  Sea.  But  our  negotiations,  as  in 
London,  were  suddenly  broken  off  for  many  weeks  by  the  interposition  of  Canada. 
When  correspondence  was  resumed  on  the  hist  day  of 'April,  you  made  an  offer  for  a 
mixed  commission  of  experts  to  decide  the  questions  at  issue. 

Your  proposition  is  that  pelagic  sealing  should  be  prohibited  in  the  Behring  Sea 
during  the  months  of  May,  June,  October,  November,  and  December,  and  that  there 
should  be  no  prohibition  during  the  months  of  July,  August,  and  September.  Your 
proposition  involved  the  condition  that  British  vessels  should  be  allowed  to  kill  seals 
within  10  miles  of  the  coast  of  the  Pribilof  Islands.  Lord  Salisbury's  proposition 
of  1888  was  that  during  the  same  mouths,  for  which  the  10-mile  privilege  is  now 
demanded,  no  British  vessel  hunting  seals  should  come  nearer  to  the  Pribilof  Islands 
than  the  47th  parallel  of  north  latitude,  about  600  miles. 

The  open  season  which  you  thus  select  for  killing  is  the  one  when  the  areas  around 
the  breeding  islands  are  most  crowded  with  seals,  and  especially  crowded  with  female 
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seals  going  forth  to  secure  food  for  the  hundreds  of  thousands  of  their  young  of  which 
they  have  recently  been  delivered.  The  destruction  of  the  females  which,  according 
to  expert  testimony  would  be  95  per  cent  of  all  which  the  sealing  vessels  might 
readily  capture,  would  inflict  deadly  loss  upon  the  rookeries.  The  destruction  of 
the  females  would  be  followed  by  the  destruction  of  their  young  on  the  islands,  and 
the  herds  would  be  diminished  the  next  year  by  this  wholesale  slaughter  of  the  pro- 
ducing females  and  their  offspring. 

The  ten-mile  limit  would  give  the  marauders  the  vantage  ground  for  killing  the 
seals  that  are  in  the  water  by  tens  of  thousands  searching  for  food.  The  oppor- 
tunity, under  cover  of  fog  and  night,  for  stealing  silently  upon  the  islands  and 
slaughtering  the  seals  within  a  mile  or  even  less  of  the  keeper's  residence  would 
largely  increase  the  aggregate  destruction.  Under  such  conditions  tbe  British  vessels 
could  evenly  divide  with  the  United  States,  within  the  three-mile  limit  of  its  own 
shores  and  upon  the  islands  themselves,  the  whole  advantage  of  the  seal  fisheries. 
The  respect  which  the  sealing  vessels  would  pay  to  the  ten-mile  limit  would  be  the 
same  that  wolves  pay  to  a  flock  of  sheep  so  placed  that  no  shepherd  can  guard  them. 
This  arrangement  according  to  your  proposal,  was  to  continue  for  three  mouths  of 
each  year,  the  best  mouths  in  the  season  for  depredations  upon  the  seal  herd.  No 
course  was  left  to  the  United  States  or  to  Russia  but  to  reject  the  proposition. 

The  propositions  made  by  Lord  Salisbury  in  1888  and  the  propositions  made  by 
Her  Majesty's  Minister  in  Washington  in  18UO,  are  in  significant  contrast.  The  cir- 
cumstances are  the  same,  the  conditions  are  the  same,  the  rights  of  the  United  States 
are  the  same,  in  both  years.  The  position  of  England  has  changed,  because  the 
wishes  of  Canada  have  demanded  the  change.  The  result  then  with  which  the 
United  States  is  expected  to  he  content  is  that  her  rights  within  the  Eehring  Sea 
and  on  the  islands  thereof  are  not  absolute,  but  are  to  be  determined  by  one  of  Her 
Majesty's  provinces. 

This  proposition  was  received  by  Mr.  Elaine  with  some  considerable 
degree  of  impatience,  as  will  be  observed.  He  seemed  to  feel  that  he 
was  confronted  at  all  times  with  the  objection  of  Canada,  and  that  the 
objection  of  Canada  was  in  all  instances  perfectly  effective  to  prevent 
the  approach  to  any  accommodation.  For  my  own  part  I  see  no  objec- 
tion whatever  why  Great  Britain,  before  she  should  come  to  an  arrange- 
ment of  this  sort,  should  consult  Canada;  because  Canada  was  the 
province  which  was  more  immediately  interested.  I  see  no  reason  for 
complaint  upon  that  score.  It  is  a  little  different,  however,  when  we 
come  to  consider  the  circumstance  that  originally,  when  the  proposition 
made  by  Mr.  Phelps  was  provisionally  accepted  by  Lord  Salisbury,  it 
was  not  stated  that  it  would  be  dependent  upon  the  wishes  of  Canada, 
or  dependent  upon  the  result  of  investigations  made  after  Canada  had 
been  consulted.  Had  that  been  stated  at  that  time  it  would  have  pre- 
vented the  raising  of  expectations  only  to  be  disappointed. 

These  observations,  of  course,  do  not  relate  to  the  merits.  They  are 
designed  to  explain  the  progress  of  the  negotiations  and  the  sentiments 
of  the  negotiators  from  time  to  time;  and,  at  this  point  of  time  it  is 
very  observable  that  there  was  on  the  part  of  Mr.  Elaine  a  feeling  of 
great  impatience,  as  if  he  had  been  in  some  manner  wronged. 

Senator  MORGAN.  Mr.  Carter,  what  is  the  date  of  that  letter,  if  you 
please,  that  you  are  reading  from  Mr.  Elaine? 

Mr.  CARTER.  May  29, 1890. 

Senator  MORGAN.  If  it  would  not  disturb  you  I  would  like  to  call 
your  attention  to  page  461  of  vol.  3  of  the  Appendix  to  the  British 
Case,  to  a  note  from  the  Marquis  of  Salisbury  to  Sir  Julian  Pauncefote. 
Its  number  is  332. 

Mr.  CARTER.  I  have  it. 

Senator  MORGAN.  It  is  very  short,  and  for  the  purpose  of  calling 
your  attention  to  the  particular  language  of  it  I  will  read  it: 

SIR:  I  have  received  your  dispatch  of  the  29th  ultimo  covering  copy  of  a  note  in 
which  you  submit  to  Mr.  Elaine  the  draft  convention  which  has  been  approved  by 
the  Government  of  Canada  for  the  settlement  of  the  Behring's  Sea  fisheries  question, 
as  well  as  a  copy  of  the  draft  convention  itself. 

The  terms  of  your  note  are  approved  by  Her  Majesty's  Government. 
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The  point  as  it  scorns  to  ine  there,  is  that  there  is  a  wide  distinctio 
between  the  grounds  taken  by  Sir  Julian  Pauncefote  in  his  note  in 
which   lie  represents  the  liritish  <  Government,  and  which  is  approv 
and  the  terms  of  the  draft  convention. 

Mr.  CARTER.  Is  it  the  suggestion  of  the  learned  Arbitrator  that  th 
terms  of  the  draft  convention  proposed  by  Sir  Julian  Pauncefote  had 
received  the  approval  of  Her  Majesty's  Government! 

Senator  MORGAN.  No,  sir.  It  had  received  the  approval  of  the 
Canadian  Government,  as  was  expressed  to  Lord  Salisbury;  but  the 
terms  of  the  note  from  Sir  Julian  Pauncefote  to  the  United  States  Gov- 
ernment had  been  approved  by  the  British  Government. 

Sir  JOHN  THOMPSON.  That  note  referred  to  there  was  the  note 
Sir  Julian  Pauncelbte  laying  it  before  Mr.  BJaine. 

Senator  MORGAN.  Yes;  I  refer  to  the  discrepancy  between  that  n 
and  the  draft  convention. 

Sir  CHARLES  EUSSELL.  There  is  no  discrepancy. 

Senator  MORGAN.  We  differ  about  that. 

Mr.  CARTER.  I  had  assumed  that  the  note  from  Sir  Julian  Paun 
fote  to  Mr.  Elaine  containing  the  draft  convention  proposed  by  him 
was  agreeable  to  the  Government  of  Canada,  and  that,  because  it  was 
agreeable  to  the  Government  of  Canada,  it  was  approved  by  the  Gov- 
ernment of  Her  Majesty. 

Sir  CHARLES  EUSSELL.  May  I  point  out,  with  the  permission  of  my 
friend,  that  this  is  a  matter  in  which  my  learned  friend  and  I  will  not 
differ.  The  Government  of  Canada  was  controlled  by  the  Imperial 
Government  of  Her  Majesty.  The  Government  of  Canada  approved 
of  the  convention  and  the  Government  of  Her  Imperial  Majesty  is  the 
only  Government  which  diplomatically  could  convey  the  matter  to  the 
United  States  Government. 

Senator  MORGAN.  I  comprehend  that. 

Sir  CHARLES  EUSSELL.  And  indeed  it  was  necessary  to  convey,  and 
only  necessary  to  convey,  the  fact  that  the  Imperial  Government  had 
approved  it. 

Senator  MORGAN.  I  certainly  comprehend  that;  but  if  in  this  cau- 
tious note  of  Lord  Salisbury  he  says  the  Government  of  Canada  has 
approved  of  a  draft  convention  and  the' Government  of  Her  Majesty 
has  approved  Sir  Julian's  note  to  Mr.  Elaine,  and  then  if  there  is  a 
material  and  wide  discrepancy  between  the  arguments  and  the  state- 
ments in  Sir  Julian  Pauncefote's  note  and  those  found  in  the  draft 
convention,  why  I  suppose  that  it  was  intended  that  while  the  note  of 
Sir  Julian  with  its  doctrines  and  statements  was  approved  by  the  Gov- 
ernment of  Her  Majesty,  the  draft  convention  had  been  approved  and 
consented  to  only  by  Canada.  Of  course,  that  was  enough  for  the 
British  Government. 

Mr.  CARTER.  There  may  be  more  in  this  than  I  have  perceived;  but 
I  have  understood  the  note  of  Lord  Salisbury  to  Sir  Julian  Pauncefote 
as  designed  to  approve  of  his  conduct  in  transmitting  his  note  with 
the  draft  convention  to  the  Government  of  the  United  States. 

Sir  CHARLES  EUSSELL.  Quite  so. 

Mr.  CARTER.  And,  in  thus  approving  of  his  conduct  in  transmitting 
in  the  way  he  did  that  draft  convention  to  the  Government  of  the 
United  States,  it  amounts  to  an  approval  of  the  convention  itself. 

Senator  MORGAN.  But  it  is  an  approval  based  on  the  consent  of 
Canada. 

Mr.  CARTER.  That  is  undoubtedly  one  of  the  reasons — perhaps  the 
only  reason.  It  was  an  approval  which  had  been  moved,  which  was 
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based  upon,  if  you  please,  the  approval  of  the  Government  of  Canada. 
I  suppose  it  is  quite  manifest  all  along  here  that  the  approval  of  the 
Government  of  Great  Britain  to  any  measures  of  restriction  upon 
pelagic  sealing  were  kept  dependent  upon  the  wishes  of  the  Govern- 
ment of  Canada.  That  is  the  fact  which  made  Mr.  Elaine  somewhat 
impatient.  I  do  not  argue  now  whether  he  was  properly  or  improperly 
impatient;  but  it  was  the  fact. 

The  PRESIDENT.  We  have  only  before  us  in  this  matter  the  British 
Government.  We  are  not  to  enter  into  a  consideration  of  the  motives 
upon  which  the  British  Government  decided  what  course  to  adopt. 
Whether  the  Canadian  Government  has  an  influence  upon  the  deci- 
sions of  the  Imperial  Government  is  a  matter  of  interior  consideration 
by  the  British  Government  itself ;  but  we  have  as  a  party  only  the 
British  Government. 

Mr.  CARTER.  That  is  quite  true.  I  am  not  giving  any  material  con- 
sequence to  the  consideration  whether  the  Government  of  Great 
Britain  awaited  the  action  of  the  Government  of  Canada,  or  made  its 
own  action  dependent  upon  the  Government  of  Canada,  except  in  this 
point  of  view,  so  far  as  it  explains  the  temper,  the  disposition  of  the 
corresponding  diplomats,  and  the  grounds  and  reasons  why  one  side 
may  have  thought  that  they  had  a  complaint  against  the  other  for 
delay.  It  is  pertinent  in  that  point  of  view,  and  in  that  point  of  view 
alone,  as  I  conceive. 

Senator  MORQAN.  I  beg  leave  to  say  this  in  defence  of  my  position : 
Mr.  Carter  read  with  great  emphasis  this  clause  from  the  letter  of  Sir 
Julian  to  Mr.  Blaine  on  page  455 : 

"It  has  been  admitted  from  the  commencement  that  the  sole  object 
of  the  negotiation  is  the  preservation  of  the  fur-seal  species  for  the 
benefit  of  mankind,  and  that  no  considerations  of  advantage  to  any 
particular  nation  or  of  benefit  to  any  private  interest  should  enter  into 
the  question." 

And  then  the  learned  counsel  was  proceeding  to  argue  that  under 
the  terms  of  this  convention  the  fur-seals  in  Bering  Sea  resorting  to 
the  Pribilof  Islands  were  exposed  during  the  most  dangerous  period 
of  the  year  to  extermination  by  the  Canadian  sealers.  He,  as  I  under- 
stood, inferred  from  that  that  Her  Majesty's  Government  had  changed 
its  ground  upon  the  question  of  the  duty  of  both  Governments  to  pre- 
serve the  seal  herds  from  extermination. 

Mr.  CARTER.  I  beg  pardon;  I  did  not  intend  to  so  argue.  I  see  no 
evidence  here  that  the  Government  of  Great  Britain  at  any  time 
changed,  at  least,  its  avowed  ground,  that  the  prime  object  of  these 
negotiations  was  to  preserve  the  fur-seal  from  extinction.  That  ground 
as  avowed  by  them  at  first  continued  to  be  avowed  until  the  last. 
Whether  the  measures  which  they  actually  suggested,  or  the  measures 
which  they  were  willing  to  accede  to,  were  such  as  we  might  expect 
from  a  Government  which  took  that  ground,  and  made  that  avowal, 
is  a  matter  about  which  different  opinions  may  be  entertained;  but 
that  they  ever  changed  their  ground  in  reference  to  the  necessity  of 
protecting  the  fur-seal  I  do  not  think.  It  is  very  far  from  any  inten- 
tion of  mine  to  make  any  such  assertion.  I  make  the  contrary  asser- 
tion, in  reference  to  the  avowed  ground  of  the  British  Government. 

Mr.  Blaine,  after  this  letter  from  which  I  have  read  extracts,  of  May 
20th,  addresses  another  letter  to  Sir  Julian  Pauucetbte  before  he  had 
received  a  reply,  which  was  this ; 
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Mr.   Hlnitn-  to  Sir  Jtilutn   1'nnnciJ'ntc. 

l>i:r\i:i  MI.M   OF  STATE,  Washington,  June 2,  1890. 

MY  DEAR  SIR  JULIAN:  I  have  had  a   prolonged   interview  with  the  President 
the  mfttters  Upon  Which  we   are  endeavoring   to  come  to  an  agreement    touehii; 
fin  -seal  ijiiest  ion.     Tin-  President  «  i  lie  opinion  t  lia  t  a  n  arbitration  can  ndt 

be  concluded  in  t  ime  lor  t  his  season.     Arliit  i  at  ion  is  of  little  value  unless  conducted 
with  the  most  careful  deliberation.     What  the  President  most  anxiously  deni; 
know  is  whether   Lord   Salisbury,  in  order  to  promote  a  friendly  solution   of  the 
question,  will   make  for  a  single  season  the  regulation  which   in    L888   lie  offered  to 
make   permanent.     The   President    regards  that  as  the  step   which   will    lead   most 
certainly  and  most  promptly  to  a  friendly  agreement  between  the  two  (iovernmen 
1  am,  etc., 

JAMKS  G.  BLAIM:. 

The  two  Governments  now  appear  to  have  come  to  a  decided  differ- 
ence respecting  the  measures  which  they  were  prepared  to  assent  to 
providing  for  an  interim  preservation  of  the  seal.  We  have  a  commu- 
nication here  from  Sir  Julian  that  Lord  Salisbury  thinks  that  the 
measure  proposed  in  1888,  and  provisionally  accepted  by  him,  was  too 
extreme  a  measure.  He  is  not  prepared  to  assent  to  it,  and  suggests 
a  further  difficulty,  namely,  that,  in  the  absence  of  legislation  by 
Parliament,  the  Government  would  not  be  enabled  to  enforce  it  upon 
British  vessels. 


In  answer  to  the  suggestion  of  an  inability  to  execute  such  a  restrict- 
ive provision  without  an  act  of  Parliament,  I  will  say,  without  reading 
the  correspondence,  that  Mr.  Elaine  suggested  that  the  United  States 
Government  would  be  satisfied  if,  without  an  act  of  Parliament,  the 
Government  of  Great  Britain  would  issue  a  proclamation  forbidding 
pelagic  sealing,  or  requesting  vessels  to  abstain  from  it.  That  pro- 
posal was  answered  by  Sir  Julian  on  the  27th  of  June.  I  read  from 
page  223  of  the  first  volume  of  the  American  Appendix: 

Sir  Julian  Pauncefote  to  Mr.  Blaine. 

WASHINGTON,  June  27,  1890. 

SIR:  I  did  not  fail  to  transmit  to  the  Marquis  of  Salisbury  a  copy  of  your  note  of 
the  llth  instant,  in  which,  with  reference  to  his  lordship's  statement  that  British 
legislation  would  be  necessary  to  enable  Her  Majesty's  Government  to  exclude  Brit- 
ish vessels  from  any  portion  of  the  high  seas  "even  for  an  hour",  you  informed  ine, 
by  desire  of  the  President,  that  the  United  States  Government  would  be  satisfied 
''if  Lord  Salisbury  would  by  public  proclamation  simply  request  that  vessels  sail- 
ing under  the  British  flag  should  abstain  from  entering  the  Behring  Sea  during  the 
present  season  ". 

I  have  now  the  honor  to  inform  you  that  I  have  been  instructed  by  Lord  Salisbury 
to  state  to  you  in  reply  that  the  President's  request  presents  constitutional  diffi- 
culties which  would  preclude  Her  Majesty's  Government  from  acceding  to  it,  except 
as  part  of  a  general  scheme  for  the  settlement  of  the  Behriug  Sea  controversy,  and 
on  certain  conditions  which  would  justify  the  assumption  by  Her  Majesty's  Govern- 
ment of  the  grave  responsibility  involved  in  the  proposal. 

Those  conditions  are : 

I.  That  the  two  Governments  agree  forthwith  to  refer  to  arbitration  the  question 
of  the  legality  of  the  action  of  the  United  States  Government  in  seizing  or  other- 
wise interfering  with  British  vessels  engaged  in  the  Behriug  Sea,  outside  of  terri- 
torial waters,  during  the  years  1886,  1887,  and  1889. 

II.  That,  pending  the  award,  all  interference  with  British  sealing  vessels  shall 
absolutely  cease. 

III.  That  the  United  States  Government,  if  the  award  should  be  adverse  to  them 
on  the  question  of  legal  right,  will  compensate  British  subjects  for  the  losses  which 
they  may  sustain  by  reason  of  their  compliance  with  the  British  proclamation. 

Such  are  the  three  conditions  on  which  it  is  indispensable,  in  the  view  of  Her 
Majesty's  Government,  that  the  issue  of  the  proposed  proclamation  should  be  base  " 
As  regards  the  compensation,  claimed  by  Her  Majesty's  Government  for  the  k 
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mid  injuries  sustained  by  British  subjects  by  reason  of  the  action  of  the  United 
States  Government  against  British  sealing  vessels  in  the  Behring  Sea  during  the 
years  1886,  1887,  and  1889,  I  have  already  informed  Lord  Salisbury  of  your  assur- 
ance that  the  United  States  Government  would  not  let  that  claim  stand  in  the  way 
of  an  amicable  adjustment  of  the  controversy,  and  I  trust  that  the  reply  which,  by 
direction  of  Lord  Salisbury,  I  have  now  the  honor  to  return  to  the  President's 
inquiry,  may  facilitate  the  attainment  of  that  object  for  which  we  have  so  long  and 
so  earnestly  labored. 

I  have,  etc.,  JULIAN  PAUNCEFOTE. 

The  PRESIDENT.  If  you  have  come  to  the  end  of  a  branch  of  this 
subject,  I  think  it  would  be  well  to  interrupt  here. 

[The  Tribunal  thereupon  took  a  recess.] 

On  reassembling 

The  PRESIDENT  said:  Mr.  Carter,  will  you  resume  your  argument? 

Mr.  CARTER.  I  had  just  read  Sir  Julian  Pauncefote's  note  to  Mr. 
Elaine,  in  which  he  conveys  the  terras  under  which  Lord  Salisbury  was 
prepared  to  accede  to  Mr.  Elaine's  request  that  the  British  Govern- 
ment would,  by  proclamation,  request  an  abstention  from  pelagic  seal- 
ing in  Eering  Sea  during  the  then  coming  season,  or  present  season. 
The  Arbitrators  will  observe  that  Lord  Salisbury  stated  that  there  were 
grave  constitutional  difficulties  in  the  way  of  taking  the  course  sug- 
gested, and  that  the  British  Government  could  not  adopt  such  a  course 
as  that  unless  there  were  a  very  complete  justification  for  it:  that  it 
created  a  responsibility  which  the  Government  was  not  prepared  to 
assume  unless  there  was  very  great  occasion  for  it,  but  intimated  that 
if  three  conditions  were  complied  with,  they  would,  notwithstanding, 
make  that  request.  Those  conditions  were  that  the  two  Governments 
should  forthwith  agree  to  submit  to  arbitration  the  question  of  the 
legality  of  the  action  of  the  United  States  Government  in  making  the 
seizures;  that,  pending  the  award,  all  interference  with  British  vessels 
by  the  United  States  should  cease;  and  third,  that  the  United  States 
Government,  if  the  award  should  be  adverse  to  it  on  the  question  of 
legal  right,  would  compensate  British  subjects  for  their  losses. 

The  learned  Arbitrators  wTill  observe — of  course,  they,  cannot  fail  to 
observe — throughout  this  correspondence  the  play  of  diplomatic  skill 
and  ability  on  the  part  of  each  side  in  dealing  with  the  other,  and  it  is 
observable  in  these  views  of  Lord  Salisbury.  He  found  that  the  Gov- 
ernment of  the  United  States  were  extremely  anxious  to  prevent  pelagic 
sealing  in  Bering  Sea  during  the  coming  season:  that,  unable  to  get 
anything  better,  they  would  content  themselves  with  a  request  from 
the  British  Government  by  proclamation  that  such  sealing  should  not 
be  engaged  in.  Finding  that  they  were  so  anxious  upon  that  score,  he 
thought  that  by  acceding  to  their  views  in  that  particular  he  might 
gain  certain  advantages:  first,  absolute  non-interference  with  British 
sealing  vessels  during  the  pendency  of  the  negotiation,  and,  second,  a 
reference  to  arbitration,  which  should  include,  not  only  a  determination 
upon  the  questions  of  right,  but  also  a  determination  upon  questions 
of  alleged  damages  sustained  by  British  vessels.  The  Arbitrators  will 
here  perceive  the  first  direct  suggestion  of  the  scheme  of  an  arbitration 
upon  the  questions  of  right.  That  is  the  principal  feature  of  this  letter. 
It  is  true  that  an  arbitration  had  been  at  an  anterior  period  suggested 
by  Sir  Julian  Pauncefote;  but  it  was  to  be  the  arbitration  of  a  friendly 
Government,  in  case  the  two  Governments  should  not  find  themselves 
able  to  agree  upon  the  question  of  regulations,  after  they  had  received 
the  report  of  the  proposed  mixed  Commission  of  experts :  and  the  arbi- 
tration thus  suggested  by  Sir  Julian  Pauncefote  was,  you  will  perceive, 
only  upon  the  question  of  regulations,  TUe  arbitration  here  suggested 
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hy  Lord  Salisbury  is  one  upon  1  lie  quest  ion  of  legal  riyht,  and  also  upon 
the  question  of  damages.  We  find  here,  therefore,  the  first  germ  <>f 
that  final  submission  of  the  matters  in  dispute  to  arbitration  which 
eventually  grew  into  the  treaty  under  which  our  present  proceedings 
are  had.  I  may  at  once  refer,  although  it  is  not  in  the  order  which  I 
had  adopted,  to  the  answer  of  Mr.  Elaine  to  this  proposal.  It  is  1'ou 
in  his  letter  of  July  2,  1890,  on  page  239. 


Mr.  Blame  to  Sir  Julian  Pauncefote. 


DBPAKTMBNT  OF  STATE,  Washington,  July  2,  1890. 

SlR:  Your  note  of  the  27th  ultimo,  covering  Lord  Salisbury's  reply  to  the  friendly 
suggestion  of  the  President  was  duly  received.  It  was  the  design  of  the  President, 
it'  Lord  Salisbury  h:id  been  favorably  inclined  to  his  proposition,  to  submit  a  form 
of  settlement  for  the  consideration  of  Her  Majesty's  Government  which  the  Presi- 
dent believed  would  end  all  dispute  touching  privileges  in  Behring  Sea.  But  Lord 
Salisbury  refused  to  accept  the  proposal  unless  the  President  should  "forthwith" 
accept  a  formal  arbitration,  which  his  lordship  prescribes. 

The  President's  request  was  made  in  the  hope  that  it  might  lead  to  a  friendly 
basis  of  agreement,  and  he  can  not  think  that  Lord  Salisbury's  proposition  is 
responsive  to  his  suggestion.  Besides,  the  answer  comes  so  late  that  it  would  be 
impossible  now  to  proceed  this  season  with  the  negotiation  the  President  had 
desired. 

An  agreement  to  arbitrate  requires  careful  consideration.  The  United  States  is, 
perhaps,  more  fully  committed  to  that  form  of  international  adjustment  than  any 
other  power,  but  it  can  not  consent  that  the  form  in  which  arbitration  shall  be 
undertaken  shall  be  decided  without  full  consultation  and  conference  between  the 
two  Governments. 

I  beg  further  to  say  that  you  must  have  misapprehended  what  I  said  touching 
British  claims  for  injuries  and  losses  alleged  to  have  been  inflicted  upon  British 
vessels  in  Behring  Sea  by  agents  of  the  United  States.  My  declaration  was  that 
arbitration  would  logically  and  necessarily  include  that  point.  It  is  not  to  be  con- 
ceded, but  decided  with  other  issues  of  far  greater  weight. 

I  have  the  honor  to  be,  sir,  etc.,  JAMES  G.  ELAINE. 

The  learned  Arbitrators  will  remember  the  letter  which  I  read  some 
time  ago,  before  the  recess,  from  Mr.  Elaine  to  Sir  Julian  Pauncefote, 
written  perhaps  under  some  measure  of  irritation  at  what  he  supposed 
to  be  the  unreasonable  delays  of  Great  Britain  and  the  shifting  of 
ground  by  her  in  respect  to  interim  measures  of  protection.  To  that 
letter  the  Marquis  of  Salisbury  writes  an  answer,  or  writes  a  note 
designed  to  be  an  answer,  to  Sir  Julian  Pauncefote,  on  the  20th  day  of 
June,  1890.  As  it  does  not  raise  a  material  point  in  the  discussion,  I 
will  not  read  it,  unless  my  friends  on  the  other  side  should  deem  it 
essential;  but  I  will  attempt  a  summary  of  it.  It  is  on  page  236  of  the 
Appendix  to  the  American  Case. 

The  points  that  he  endeavors  to  make  in  it  are  substantially  these: 
that  the  agreement  which  was  originally  made  between  him  and  Mr. 
Phelps  in  reference  to  the  close  season  was  a  provisional  agreement 
only,  not  designed  to  be  final;  and  the  intimation  is  that  the  United 
States  were  hardly  justified  in  conceiving  it  to  be  a  final  one.  He  then 
says  that  it  was  dependent  upon  the  views  which  Canada  might  enter- 
tain of  it,  although  he  does  not  state  that  he,  at  the  time,  stated  to 
Mr.  Phelps,  or  otherwise  in  such  manner  that  it  would  reach  the 
American  Government,  that  it  was  conditional  upon  any  acceptance  of 
it  by  Canada;  and  lie  says  that  if  the  United  States  were  not  at  first 
apprised  of  this,  they  were  at  a  subsequent  period,  which,  indeed,  is 
true,  although  it  was  not  until  after  a  considerable  delay.  In  the  next 
place,  he  says  that  the  delay  of  two  years  which  has  been  occasioned 
was  not  solely  in  consequence  of  the  objections  of  Canada,  but  that  it 
was  made  necessary  in  consequence  of  a  divergence  of  views  between 
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the  two  Governments  in  respect  to  the  necessity  of  a  measure  so 
stringent  as  that  for  the  preservation  of  the  fur-seals;  and  that,  owing 
to  the  remoteness  of  the  region  from  which  information  was  obtainable, 
a  long  period  of  time  had  necessarily  elapsed  in  the  effort  to  gain 
information  upon  which  the  government  could  intelligently  act.  He 
intimates,  besides,  that  some  delay,  -at  least,  was  chargeable  to  political 
emergencies  in  the  United  States,  meaning,  I  suppose,  the  change  of 
administration  from  that  of  President  Cleveland  to  that  of  President 
Harrison.  That  is,  I  believe,  a  fair  statement  of  the  points  sought  to 
be  made  by  Lord  Salisbury  in  this  note. 

The  next  feature  in  this  stage  of  the  controversy  to  which  I  call  the 
attention  of  the  Tribunal  is  the  letter  of  Mr.  Elaine  to  Sir  Julian 
Pauncefote  of  June  30th,  1890,  which  is  found  on  page  224  of  the 
American  Appendix.  This  letter  of  Mr.  Elaine  is  important,  inasmuch 
as  it  takes  up  the  argument  upon  the  questions  in  dispute,  as  that 
argument  was  left  by  Lord  Salisbury's  reply  to  Mr.  Elaine's  letter,  in 
which  he  fully  set  forth  the  position  of  the  United  States.  The  Arbi- 
trators will  remember  that  I  read  Lord  Salisbury's  reply  and  briefly 
commented  upon  it,  pointing  out,  what  appeared  upon  the  face  of  it, 
that  it  was  rather  an  attempt  to  avoid  the  ground  taken  by  Mr.  Elaine 
than  to  really  answer  it;  to  pass  over  the  ground  of  Mr.  Elaine  and 
again  rely  upon  the  .attitude  taken  by  the  United  States  in  1822,  pro- 
testing against  the  pretensions  of  Russia  to  an  exceptional  marine 
jurisdiction  in  Bering  Sea.  The  disposition  of  Lord  Salisbury,  I 
remarked,  seemed  to  me  to  be  to  draw  away  the  discussion  from  the 
substantial  ground  taken  by  Mr.  Elaine,  that  of  inherent  and  essential 
right,  and  to  engage  him  in  a  discussion  in  reference  to  the  validity  of 
Eussian  pretensions  in  Behring  Sea. 

It'  I  were  permitted,  and  if  it  were  worth  while,  to  criticise  the  posi- 
tion of  Mr.  Elaine  as  a  controversionalist,  or  a  negotiator,  I  should  say 
that  he  took  an  unwise  step  in  responding  to  this  suggestion  of  Lord 
Salisbury  and  suffering  himself  to  be  drawn  away  from  the  impreg- 
nable attitude  on  which  he  stood — impregnable,  as  it  seems  to  me — and 
which  Lord  Salisbury  had  undertaken,  as  I  think,  to  avoid — and  pass 
over  to  that  region  of  controversy  to  which  Lord  Salisbury  had  invited 
him.  That  was  an  imprudent  step,  as  it  seems  to  me.  The  wiser 
course  would  have  been  to  have  said  to  Lord  Salisbury:  "I  do  not 
think  you  have  answered  the  positions  which  I  have  taken;  and  the 
positions  which  I  have  taken  are  the  grounds,  the  main  grounds,  upon 
which  the  United  States  bases  its  contentions;  and  I  shall  expect  a 
further  and  more  satisfactory  answer  to  them  if  it  can  be  made".  But 
he  did  accept  the  invitation  of  Lord  Salisbury,  and  he  took  up  this 
question  of  the  Kussian  assumptions  of  authority  in  Behring  Sea  and 
wrote  a  long  letter  in  relation  to  it. 

That  letter,  again,  is  too  long  to  be  read,  and  not  of  sufficient  impor- 
tance to  be  read.  The  only  importance  that  it  has  in  the  aspect  of  the 
controversy  which  I  am  now  presenting  to  the  Tribunal  is  that  it; 
exhibits  a  stage  in  the  discussion  of  this  question  of  Russian  preten- 
sions in  Behring  Sea.  It  is  the  answer  on  the  part  of  the  United 
States  Government,  and  the  first  answer  that  the  United  States  Gov- 
ernment ever  made,  to  the  argument  of  Great  Britain  that  Russia  had 
originally  made  pretensions  similar  to  the  one  then  made  by  the  United 
States;  and  that  these  pretensions,  when  made  by  Russia  in  1821,  were 
resisted  by  the  United  States  Government  upon  the  same  grounds 
upon  which  Great  Britain  was  now  resisting  the  pretensions  of  the 
United  States.  That  was  the  argument  of  Lord  Salisbury,  and  Mr, 
Elaine  makes  an  answer  to  it  here. 


T>    c*      T»rn   -VTI 
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I  must  attempt  to  summarize  that  answer  of  Mr.  Blaine,  without 
reading  the  letter,  which  is  very  Ion*;-,  and  \\hirh  I  assume,  of  course, 
the  learned  Arbitrators  will  themselves  earef'ully  read.  1  must 
endeavor  to  present  a  summary  of  it,  and  it  is  this:  Mr.  Blaine's 
argument  is  that  long  prior  to  the  year  1821,  Russia  had,  by  prior  dis- 
covery and  prior  occupation,  gained  an  absolute  title  to  all  the  territory 
surrounding  Bering  Sea;  that  upon  the  Siberian  coast  she  had  no  rival 
whatever,  and  had  complete  possession  of  the  whole  territory  from  Ber- 
ing Straits  down  to  the  47th  parallel  of  latitude,  or  in  that  vicinity :  that 
she  had  pushed  her  discoveries  on  the  American  coast  of  Bering  Sea 
also,  and  had  a  recognized  title  to  all  the  territory  from  IJering  Straits 
down  to  the  54th  degree  of  latitude,  at  least,  and  that  she  had  dis- 
covered, and  asserted  her  title  to,  the  whole  chain  of  the  Aleutian 
Islands:  that  all  that  was  long  prior  to  the  year  1821,  indeed  prior  to 
1800:  that  in  the  year  1821  she  issued  her  celebrated  ukase,  the  prin- 
cipal point  of  which  was  that  she  asserted  an  exclusive  right  to  all  the 
products  of  this  whole  region,  to  all  the  trade  of  the  whole  region,  and 
for  the  purpose  of  protecting  that  product  and  that  trade,  a  right  to 
exclude  the  vessels  of  all  nations  from  a  belt  100  miles  from  the  shore 
along  all  the  islands  and  coasts  of  the  sea.  That  was  her  assumption 
by  the  ukase.  The  governments  of  Great  Britain  and  the  United 
States  objected  to  those  claims;  but  the  principal  ground  of  their 
objection  was  not  to  any  assumption  of  authority  over  the  sea,  nor  to 
any  assumption  of  authority  over  the  shores  of  Bering  Sea,  as  to 
which  the  whole  world  admitted  that  the  title  of  Eussia  was  exclusive, 
but  to  the  extension  of  her  assertions  of  exclusive  dominion  on  the 
coast  from  about  the  parallel  of  54  North  latitude  down  to  the  parallel 
of  51.  The  point  of  Mr.  Blaine  was  that  the  objectionable  feature  of 
the  ukase  in  the  eyes  of  both  Great  Britain  and  the  United  States  was 
the  assumption  of  exclusive  territorial  sovereignty  over  this  coast,  from 
the  southern  part  of  Alaska  down  over  a  long  range  of  coast  which 
had  been  familiarly  called  in  commerce  and.  by  merchants  and  navi- 
gators who  were  engaged  in  trade  there  the  ''Northwest  Coast".  It 
was  the  theatre  of  the  rival  enterprises  of  several  different  nations  in 
commerce.  Merchants  in  the  United  States  had  a  large  trade  up  there. 
Great  Britain  had  a  large  trade  there^  and  Eussia  had  a  very  consider- 
able trade  up  there. 

The  PRESIDENT.  And  Spain  also. 

Mr.  CARTER.  And  Spain  also  had  some,  although  I  do  not  know 
how  much  it  amounted  to  commercially.  She  had  made  pretensions, 
of  course,  as  we  all  know,  which  were  subsequently  transferred  to  the 
United  States. 

The  PRESIDENT.  On  account  of  the  possession  of  San  Francisco,  on 
that  coast. 

Mr.  CARTER.  Ah,  lower  down,  of  course,  Spain  had  great  pret* 
sions;  but  San  Francisco,  I  think,  was  rather  below  what  was  co 
monly  termed  the  Northwest  Coast.  Spain  claimed  to  parallel  GO,  I 
know;  but  I  am  speaking  of  the  extent  of  commerce  which  she  actually 
had  up  there.  I  do  not  think  it  was  very  considerable.  Her  claims 
extended  up  there,  that  we  know.  1  am  speaking  of  the  fact  that  this 
Northwest  Coast,  so  called,  was  the  theatre  of  a  very  extensive  trade, 
principally  carried  on  by  three  great  powers,  Great  Britain,  the  United 
States  and  Eussia.  Mr.  Blaine's  argument  was  that  the  principal  point 
of  contention  between  these  Governments  was  the  sovereignty  assumed 
by  Eussia  over  that  coast,  which,  if  successfully  maintained  by  her,  would 
exclude  both  Great  Britain  and  the  United  States  from  the  benefit  oi 
that  trade. 
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According  to  Mr.  Blaine — this  was  his  argument — that  contention 
was  settled  between  the  United  States  and  Eussia  by  the  treaty  of  1824, 
and  between  Great  Britain  and  Russia  by  the  treaty  of  1825,  and  that 
the  ukase  of  1821,  except  so  far  as  it  was  modified  and  displaced  by 
these  treaties,  continued  to  stand.  That  was  his  main  proposition; 
that  to  a  certain  extent  the  pretensions  asserted  by  the  ukase  of  1821 
were  yielded  and  surrendered  by  those  two  treaties,  and  so  far  as  they 
were  not  thus  yielded  and  surrendered,  they  continued  to  stand. 

Now,  according  to  his  argument,  the  only  particulars  in  which  those 
pretensions  were  surrendered  were  these:  a  boundary  line  was  estab- 
lished— a  southern  boundary  to  the  pretensions  of  Russia,  and  that  was 
54°,  40'.  The  territory  in  dispute,  which  was  between  60°  and  51°  was 
thus  divided,  you  may  say,  in  two  parts.  54°,  40'  was  taken  as  the 
dividing  line.  Down  to  that  dividing  line,  by  this  treaty,  the  sover- 
eignty of  Russia  was  recognized  as  complete  and  perfect;  and  south  of 
that  boundary,  the  sovereignty  of  Eussia  was  excluded  by  her  agree- 
ment not  to  make  any  more  settlements  south  of  it.  In  the  course  of 
this  whole  discussion,  no  pretension  was  ever  made  by  either  Great 
Britain,  or  the  United  States,  to  any  trade  in  these  Bering  Sea  regions, 
or  to  any  interests  hi  these  regions  at  all.  Great  Britain  and  the 
United  States  made  no  assertions  of  any  interest  in  these  regions  of 
Beiiiig  Sea  at  all.  They  had  none  at  that  time.  Every  thing  embraced 
by  those  regions  was  in  the  undisputed  possession  of  Eussia.  There 
was  no  desire  to  interfere  with  it,  and,  consequently — this  was  the 
conclusion  of  Mr.  Blaine. — 

The  PRESIDENT.  You  speak  of  the  coasts  only. 

Mr.  CARTER.  Well,  I  speak  now  of  the  sea  as  well.  I  am  giving  Mr. 
Blaine's  argument  now. 

Lord  HANNEN.  It  is  not  yours — you  do  not  adopt  it? 

Mr.  CARTER.  I  am  not  now  adopting  it.  Whether  I  will  adopt  it  or 
not,  and  how  far  I  adopt  it,  will  be  seen  at  a  later  stage  in  the  argu- 
ment. But  this  is  his  argument,  that  all  the  pretensions  of  Eussia, 
whether  up^n  the  sea,  or  upon  the  land,  North  of  the  60th  degree,  and 
including  all  the  islands  in  Bering  Sea  and  the  peninsula  of  Alaska 
which  constituted  the  Southern  boundary  of  Bering  Sea,  were  recog- 
nized as  the  undisputed  possessions  of  Eussia,  and  no  contention  was 
made  in  reference  to  them. 

Sir  CHARLES  EUSSELL.  North  of  54°,  40'  you  mean? 

Mr.  CARTER.  No :  north  of  60°,  I  mean,  at  the  time  when  the  pro- 
tests were  made,  and  the  negotiations  were  entered  into.  Everything 
North  of  60°  was  undisputably  the  property  of  Eussia,  and  no  conten- 
tion was  made  on  the  part  of  either  Government  in  reference  to  it. 
The  region  of  controversy  was  South  of  that,  between  that,  and  lati- 
tude 51°.  The  whole  controversy  was  in  reference  to  that  region,  and 
the  adjustment  affected  that  region  alone.  It  did  not  affect,  and  was 
not  designed  to  affect — it  could  not  have  affected — the  undisputed  part 
of  the  territory.  So  the  final  conclusion  of  Mr.  Blaine  was  that  the 
pretentious  of  Eussia  asserted  by  the  ukase  of  1821,  so  far  as  respected 
Bering  Sea  and  the  islands  in  Bering  Sea,  and  so  far  as  respected  land 
and  water  both,  were  unaffected  by  the  treaties  of  1824  and  1825,  and 
therefore  they  stood  not  only  unaffected  by  those  treaties,  but,  because 
they  were  left  unaffected  by  those  treaties,  admitted  by  those  two 
powers  to  be  valid  and  legitimate.  That  is  his  argument. 

How  far  that  argument  may  be  sound,  and  where  it  may  be  weak,  if 
it  is  weak  at  all,  will  form  the  subject  of  a  brief  discussion,  upon  which 
I  shall  enter  at  a  subsequent  stage.  I  am  now  merely  presenting  the 
argument  contained  in  this  letter  of  Mr.  Blame's. 
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The  arguments  between  these  diplomatists  kept  varying,  all  along 
(luring  this  correspondence,  sometimes  dealing  with  the  real  questions 
in  the  controversy,  and  sometimes  discussing  the  question  which  party 
was  responsible  for  the  delays  and  difficulties  which  attended  the  prog- 
ress of  the  negotiations.  A  letter  of  the  latter  character,  found  on 
page  240, 1  will  next  notice. 

This  is  a  letter  from  Mr.  Elaine  to  Sir  Julian  Pauucefote,  and  is 
designed  to  be  an  answer  to  Lord  Salisbury's  note  which  I  have  hereto- 
fore, read,  in  which  he  endeavored  to  throw  oft'  from  the  shoulders  of 
(ireat  Britain  the  responsibility  for  the  delays  which  had  occurred  in 
the  negotiation  and  which  succeeded  the  abortive  attempt  between  Mr. 
Phelps  and  Lord  Salisbury.  I  am  not  going  to  read  that  letter  either. 

The  PRESIDENT.  You  mean  the  failure  of  the  draft  convention? 

Mr.  CARTER.  No:  I  mean  the  general  failure  from  the  beginning. 
You  will  remember  that  Mr.  Elaine  had  written  a  note  to  Sir  Julian 
Pauncefote  marked  by  something  of  acerbity,  in  which  he  complained 
of  the  delays  and  difficulties  attending  the  settlement  of  this  question 
chargeable  upon  the  conduct  of  Great  Britain,  and  mainly  occasioned 
by  the  fact  that  Great  Britain  was  constantly  governing  her  action 
according  to  the  views  and  wishes  of  Canada.  Of  course  whatever  may 
be  the  necessities,  the  difficulties,  attending  the  settlement  of  a  diplo- 
matic controversy  on  the  part  of  a  power  like  Great  Britain — and  I  can 
easily  see  that  there  are  very  serious  difficulties  attending  such  a  settle- 
ment— another  power  finding  that  the  Government  with  which  it  is 
dealing  is  governed  in  its  own  action  by  the  wishes,  real  or  supposed, 
of  one  of  its  dependencies,  will  naturally  come  to  feel  some  uneasiness : 
and  that  was  the  feeling  in  which  Mr.  Elaine  had  written  his  letter; 
and  he  had  again  referred  to  the  period  when  Mr.  Phelps  communicated 
his  original  proposition  to  Lord  Salisbury,  which  was  promptly  accepted 
by  Lord  Salisbury  under  circumstances  which  led  the  Government  of 
the  United  States  to  suppose  that  the  final  determination  of  the  con- 
troversy was  at  hand.  He  had  referred  to  the  fact  that  the  negotia- 
tions were  first  interrupted,  then  suspended  for  along  time,  then  finally 
retired  from  in  consequence  of  the  action  of  the  Canadian  Government. 
Lord  Salisbury  undertook  to  defend  the  British  Government  from  those 
-charges.  This  is  the  reply  of  Mr.  Elaine  designed  to  show  that  that 
defence  was  not  a  sufficient  one,  and  that  his  original  complaints  of 
delays  were  well  founded. 

On  the  second  of  August,  1892  (page  242  of  the  American  Appen- 
dix), Lord  Salisbury  having  succeeded  in  drawing  Mr.  Elaine  into  a  con- 
troversy respecting  these  Russian  pretensions  and  the  effect  of  the 
Treaties  of  1824  and  1825  respecting  them,  and  having  received 
Elaine's  argument  upon  that  point,  replies  to  it  at  great  length.  T] 
reply  commences  on  page  242  and  extends  with  its  notes  to  page  2( 
Of  course  it  is  wholly  impracticable  to  read  it  here,  and  all  I  can  d< 
and  all  it  is  necessary  to  do,  is  to  briefly  summarize  it. 

Lord  Salisbury's  argument  is  this:  that  the  publication  of  the  ukj 
of  1821  was  the  first  notice  which  Great  Britain  had  ever  received, 
other  Governments  had  ever  received,  of  any  pretensions  by  liust 
over  the  waters  of  Bering  Sea  and  over  the  Northwest  Coast, 
states  that  the  pretentious  of  liussia  made  by  that  ukase  were  to 
sovereignty  over  the  waters  from  Bering  Straits  down  to  latitude  51 
on  the  American  shore,  and  down  to  latitude  47°  on  the  Asiatic  shoi 
thus  asserting  a  sovereignty,  not  only  over  Bering  Sea,  but  over  a  larj 
part  of  the  ocean  south  of  that  sea:  and  he  insists  that  the  priuci] 
point  of  the  objection  of  Great  Britain  to  this  pretention  on  the  part 
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.Russia  was,  not  the  matter  of  sovereignty  on  the  Northwest  Coas 
which  Mr.  Elaine  conceived  it  to  be,  but  the  assertion  of  maritime 
dominion  over  the  high  seas.  He  insists  that  that  was  the  principal 
point  complained  of  by  Great  Britain;  and  he  says  that  that  was 
squarely  abandoned  by  the  treaty  concluded  between  Eussia  and  Great 
Britain  in  1825;  that  the  principal  assertion  was  one  of  complete 
dominion  over  the  sea,  and  that  that  assertion  was  abandoned  by  the 
express  terms  of  the  treaty.  I  now  read  from  the  first  article  of  the 
treaty  between  Great  Britain  and  Russia  of  1825,  which  is  found  on 
page  39  of  the  first  volume  of  the  Appendix  to  the  American  Case,  for 
the  purpose  of  showing  what  the  argument  of  Lord  Salisbury  was. 
That  first  article  is: 

I.  It  is  agreed  that  the  respective  subjects  of  the  high  Contracting  Parties  shall 
not  be  troubled  or  molested,  in  any  part  of  the  ocean,  commonly  called  the  Pacific 
Ocean,  either  in  navigating  the  same,  in  fishing  therein,  or  in  landing  at  such  parts 
of  the  coast  as  shall  not  have  been  already  occupied,  in  order  to  trade  with  the 
natives,  under  the  restrictions  and  conditions  specified  in  the  following  articles. 

Mr.  Blaine's  argument  hr.d  been  that  the  words  "Pacific  Ocean"  as 
used  in  that  first  article  of  the  treaty  did  not  include  Bering  Sea,  but 
only  the  ocean  South  of  that  sea.  Lord  Salisbury's  argument  now  is 
that  "  Pacific  Ocean"  did  include  the  whole  of  Bering  Sea;  and  the 
controversy  between  those  two  diplomatists,  now  became  substantially 
confined  to  that  particular  point,  whether  the  term  "Pacific  Ocean",  as 
used  in  the  first  article  of  the  treaty  between  Russia  and  Great  Britain, 
and  the  similar  term  of  the  first  article  of  the  treaty  between  Russia 
and  the  United  States,  was  really  intended  to  embrace  Bering  Sea,  or 
only  the  waters  south  of  that  sea.  This  debate  upon  the  question  of 
the  pretentious  of  Russia  came  finally  to  concentrate  itself  very  much 
upon  that  particular  point,  and  Lord  Salisbury's  argument  was  a  very 
full  one,  designed  to  show  that  "  Pacific  Ocean"  was  intended  to  include 
the  whole  of  Bering  Sea. 

The  PRESIDENT.  Mr.  Carter,  I  must  call  your  attention  to  this  fact, 
that  the  original  text  is  a  French  text  and  that  what  you  read  was  the 
English  verson,  which  is  not  of  an  official  character.  There  is  a  certain 
difference  which  I  remark  in  the  French  text  and  in  the  English  text,  or 
in  the  English  version  which  you  have  read. 

Mr.  CARTER.  When  I  come  to  the  discussion  of  the  question. — 

The  PRESIDENT.  You  do  not  discuss  that  at  present1? 

Mr.  CARTER.  No.  When  I  come  to  discuss  the  merits  of  the  question 
I  will  say  something  as  to  the  text  of  the  treaty  which  we  must  .accept 
in  our  discussions.  At  this  point,  unless  the  learned  President  thinks 
there  is  something  particularly  material  about  it,  I  will  not  discuss  it. 

The  PRESIDENT.  Your  translation  bears  only  on  the  ocean  commonly 
called  the  Pacific  Ocean.  I  think  that  would  be  quite  material. 

Mr.  CARTER.  Those  considerations  have  relation  to  the  merits  of  the 
controversy:  and  when  I  come  to  discuss  the  merits  I  will  say  some- 
thing upon  that  point;  but  I  will  not  discuss  it  now.  I  wish  now  to 
speak  of  this  letter  of  Mr.  Blaine  to  Lord  Salisbury  on  the  17th  of 
December,  1890.  It  will  be  found  at  page  263.  He  re-iterated  his  posi- 
tions there  in  a  very  long  letter,  a  letter  written  with  very  great  ability 
sustaining  his  contention  that  the  term  "Pacific  Ocean  "did  not  include 
the  Bering  Sea.  At  this  time  Mr.  Blaine,  gradually  becoming  more 
and  more  interested  in  this  discussion,  and  giving,  I  suppose,  more  and 
more  attention  to  it,  became  more  and  more  convinced  of  the  solidity 
of  the  ground  upon  which  he  stood,  and  seemed  to  be  almost  ready  to 
surrender  every  other  ground  in  the  case  and  put  the  issue  of  the  con- 
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trosvrsy  upon  this.     He  was  not  very  cautions  in   that    particular,  and 
allowed   an   c\pi  cssion    to  i'all    from   him   which   the   quickness  of   in 
learned    friend   Sir  Charles    Knssell   sei/ed   upon   the  other  day.      It 
dated  the  17th  of  1  >e"eml>er,  IS'.K),  and  in  it  he,  says  this: 

Sir  CHARLES  RUSSELL.  Are  you  going  to  read  this  at  length? 

Mr.  CARTER.  No,  I  am  not. 

Sir  Til  AKLKS  Ui  SSHLL.   I  f  so,  it  will  he  necessary  to  read  the  oth 

Mr.  CAltTKK.  Oil  no:   far  from  it.     1  am   only  going   to   read   a   !e 
lines.     This  is  the  passage  to  which  1  designed  to  call  the  attention  of 
the  arbitrators: 

If  Great  Britain  can  maintain  her  position  that  the  Behring  Sea  at  tin;  time  oft 
treaties  with  Kus.sia  of  1XJI  and  1S_T>  was  included  in  the  Pacifie  Ocean,  ti.e<  lover 
nient  of  tlie  I'nited  States  ha8  no  well-grounded  complaint  against  her.     It',  on 
other  hai.d,  this  (Jovermnent  can  prove  beyond  all  doubt  that  the  Behrini;-  Sea.  ... 
the  date  of  the  treaties,  was  understood  by  the  three  signatory  Powers  to  be  a  sepa- 
rate body  of  water,  and  was  not  included  in  the  phrase  "  Pacific  Ocean,"  then 
American  Case  against  Great  Britain  is  complete  and  undeniable. 

The  extraordinary  thing  in  that  observation  and  what  I  desire 
call  to  the  attention  of  the  learned  Arbitrators  is  this:  Mr.  Elaine 
his  first  note  to  Sir  Julian  Pauucefote  stating  the  position  which  the 
United  States  took  in  reference  to  this  controversy  and  the  grounds 
upon  which  it  based  its  claims  to  prohibit  pelagic  sealing  in  Bering 
Sea,  dismissed  from  consideration  altogether  this  question  of  Russian 
authority  and  Russian  pretentious,  or  any  right  derived  by  the  United 
States  from  Russian  authority  or  Russian  pretensions.  He  then  pro- 
ceeded to  put  the  controversy  upon  grounds  of  essential  right,  setting 
forth  the  lawful  and  useful  character  of  the  industry  carried  on  by  the 
United  States  upon  the  Pribilof  Islands — an  industry  useful  to  them 
selves  and  useful  to  mankind — setting  forth  the  destructive  nature  ( 
pelagic  sealing  as  carried  on  by  these  Canadian  sealers  and  its  ind 
Sensibility  upon  moral  grounds,  that  it  was  an  indisputable  wrong,  am 
being  injurious  to  property  interests  of  the  United  States,  that  th 
latter  power  was  clothed  with  full  authority  to  prevent  the  comuiissio 
of  that  wrong.  Those  were  his  grounds.  Here,  somewhat  incautious!) 
he  has  abandoned  that  view,  and  chooses  to  say  now  that  if  the  Go 
eminent  of  Great  Britain  can  maintain  its  position  in  respect  to  tb 
meaning  of  "Pacific  Ocean",  then  the  United  States  has  no  we 
grounded  complaint  against  her. 

Senator  MORGAN.  Mr.  Carter,  if  you  will  allow  nie  to  interrupt  yo 
just  there,  I  think  Mr.  Blaine  deserves  some  vindication. 

Mr.  CARTER.  I  am  going  to  vindicate  him. 

Senator  MORGAN.  I  hope  you  will.  On  the  29th  day  of  April  189( 
preceding  by  several  months  this  letter  from  which  you  have  bee 
reading,  written  by  Mr.  Blaine,  the  British  Government,  through  S 
Julian  Pauncefote,  sent  to  Mr.  Blaine  a  draft  convention,  from,  which 
will  read  the  preamble: 

The  Government  of  Russia  and  of  the  United  States  having  represented  to  tl 
Government  of  Great  Britain  the  urgency  of  regulating  by  means  of  an  international 
agreement  the  fur-seal  fishery  iu  Behring  sea,  the  sea  of  Okhotsk  and  the  adjoining 
waters  for  the  preservation  of  the  fur-seal  species  in  the  North  Pacific  Ocean'. 

Making  a  distinction  there  between  Bering  Sea  and  the  Sea  of  Okhots 
and  North  Pacific  Ocean.    I  will  not  read  the  whole  preamble,  but 
seems  to  me  that  Mr.  Blaine  had  at  the  time  he  wrote  the  letter  upo 
which  you  are  commenting  an  acknowledgment  from  the  British  Go 
eminent  that  there  was  a  distinction  between  the  Bering  Sea  and  th 
Sea  of  Okhotsk  and  the  North  Pacific  Ocean  j  but  I  think  he  was  nc 
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quite  out  of  the  line  of  reason,  to  say  the  least  of  it,  in  claiming  that 
there  was  a  distinction  which  had  been  maintained  perhaps  for  many 
years. 

Mr.  CARTER.  It  may  be  that  the  British  Government  had  acknowl- 
edged the  difference  of  the  character  in  question;  but  I  hardly  think 
the  Government  of  Great  Britain  intended  to  acknowledge  any  such 
difference  as  that.  I  do  not  so  interpret  it.  But,  in  the  next  place, 
whether  they  acknowledged  it  or  not,  I  think  it  was — if  I  may  be  so 
bold  as  to  offer  a  criticism — I  ought,  perhaps,  not  to — but  nevertheless 
it  seems  to  me  it  was — a  piece  of  imprudence  in  Mr.  Blaine  to  abandon 
the  ground  which  he  at  first  assumed,  in  consequence  of  the  confidence 
which  he  felt  in  the  new  position  he  was  taking  upon  this  question  of 
the  pretensions  to  Bering  Sea.  He  might  have  argued  the  question  of 
the  rights  of  the  United  States  as  acquired  from  Kussia.  It  would  not 
have  affected  that  argument  at  all.  There  was  no  occasion  whatever 
for  an  apparent  abandonment  of  the  ground  which  he  had  already  taken 
in  his  first  letter  to  Sir  Julian  Pauncefote. 

Singularly  enough,  however,  in  this  very  same  letter,  towards  the  end 
of  it,  he  again  re-asserts  his  original  ground.  Near  the  close  of  the 
letter,  in  the  last  paragraph,  on  page  286,  Mr.  Blaine  thus  writes : 

The  repeated  assertions  that  the  Government  of  the  United  States  demands  that 
the  Behriug  Sea  be  pronounced  mare  clausum,  are  without  foundation.  The  Govern- 
ment has  never  claimed  it  and  never  desired  it.  It  expressly  disavows  it.  At  the 
same  time  the  United  States  does  not  lack  abundant  authority,  according  to  the 
ablest  exponents  of  international  law,  for  holding  a  small  section  of  the  Behriug 
Sea  for  the  protection  of  the  fur  seals.  Controlling  a  comparatively  restricted  area 
of  water  for  that  one  specific  purpose  is  by  no  means  the  equivalent  of  declaring 
the  sea,  or  any  part  thereof,  mare  clausum.  Nor  is  it  by  any  means  so  serious  an 
obstruction  as  Great  Britain  assumed  to  make  in  the  South  Atlantic,  nor  so  ground- 
less an  interference  with  the  common  law  of  the  sea  as  is  maintained  by  British 
authority  to-day  in  the  Indian  Ocean.  The  President  does  riot,  however,  desire  the 
long  postponement  which  an  examination  of  legal  authorities  from  Ulpian  to  Phil- 
limore  and  Kent  would  involve.  He  rinds  his  own  views  well  expressed  by  Mr. 
Phelps,  our  late  minister  to  England,  when,  after  failing  to  secure  a  just  arrangement 
with  Great  Britain  touching  the  seal  fisheries,  he  wrote  the  following  in  his  closing 
communication  to  his  o-\vn  Government,  September  12,  1888: 

"Much  learning  has  been  expended  upon  the  discussion  of  the  abstract  question  of 
the  right  of  mare  clausum.  I  do  not  conceive  it  to  be  applicable  to  the  present  case. 

"Here  is  a  valuable  fishery,  and  a  large  and,  if  properly  managed,  permanent 
industry,  the  property  of  the  nations  on  whose  shores  it  is  carried  on.  It  is  proposed 
by  the  colony  of  a  foreign  nation,  in  defiance  of  the  joint  remonstrance  of  all  the  coun- 
tries interested,  to  destroy  this  business  by  the  indiscriminate  slaughter  and  exter- 
mination of  the  animals  in  question,  in  the  open  neighboring  sea,  during  the  period 
of  gestation,  when  the  common  dictates  of  humanity  ought  to  protect  them,  were 
there  no  interest  at  all  involved.  And  it  is  suggested  that  we  are  prevented  from 
defending  ourselves  against  such  depredations  because  the  sea  at  a  certain  distance 
from  the  coast  is  free. 

"The  same  line  of  argument  would  take  under  its  protection  piracy  and  the  slave 
trade  when  prosecuted  in  the  open  sea,  or  would  justify  one  nation  in  destroying  the 
commerce  of  another  by  placing  dangerous  obstructions  and  derelicts  in  the  open  sea 
near  its  coasts.  There  are  many  things  that  can  not  be  allowed  to  be  done  on  the 
open  sea  with  impunity,  and  against  which  every  sea  is  mare  clausum;  and  the  right 
of  self-defense  as  to  person  and  property  prevails  there  as  fully  as  elsewhere.  If  the 
fish  upon  Canadian  coasts  could  be  destroyed  by  scattering  poison  in  the  open  sea 
adjacent  with  some  small  profit  to  those  engaged  in  it,  would  Canada,  upon  the  just 
principles  of  international  law,  be  held  defenseless  in  such  a  case?  Yet  that  process 
would  be  no  more  destructive,  inhuman,  and  wanton  than  this. 

"If  precedents  are  wanting  for  a  defense  so  necessary  and  so  proper,  it  is  because 
precedents  for  such  a  course  of  conduct  are  likewise  unknown.  The  best  international 
law  has  arisen  from  precedents  that  have  been  established  when  the  just  occasion 
for  them  arose,  undeterred  by  the  discussion  of  abstract  and  inadequate  rules." 

I  have  the  honor  to  be,  sir,  with  the  highest  consideration,  your  obedient  servant, 

JAMES  G.  BLAINE. 


72  ORAL    ARGUMENT    OF    .TAMES    C.  CARTER,  ESQ. 

Tlu«  learned  Arbitrators  \vill  there  perceive  that  Mr.  Ulaine  com< 
back  to  his  original  ground  and  j>nts  (lie  case  ni>on  the  question  of 
pntprrti/,  and  of  essential  /•//////,  and  of  a  right  to  defend  properly 
interests  on  the  high  seas  against  acts  wliieli  are  themselves  confra  /> 
•nmn-x.  \  am  obliged  to  admit  that  these  two  attitudes  taken  by  Mr. 
r.laine  in  this  letter,  one  at  the  beginning  and  the  other  at  the  end,  are 
inconsistent  and  self-contradictory;  but  it  is,  nevertheless,  true  that, 
inasmuch  as  the  last  attitude  is  taken  at  the  end  of  his  letter,  the  posi- 
tion of  the  United  States  as  heretofore  assumed  was  not  by  this  letter, 
as  it  never  had  been  by  any  other,  substantially,  or  in  any  rcspeet 
indeed,  changed. 

Lord  Salisbury  had  the  last  word  on  this  subject.     He  rejoined  to  Mr. 
Elaine  in  a  letter  dated  February  21,  1891. 

Sir  CHARLES  EUSSELL.  That  is  comparatively  short. 

Mr.  CARTER.  Comparatively  short,  but  not  short  enough  for  me  to 
read  it.  Nor  is  it  necessary  for  me  to  describe  it,  or  to  say  anything 
of  it,  except  that  it  was  a  reiteration  of  his  original  positions  and  a 
respectful  statement  that  the  argument  of  Mr.  Blaine  on  the  other  side 
was  not  satisfactory;  closing,  I  believe,  as  is  usual,  with  these  polite 
gentlemen,  with  some  conciliatory  observations,  and  also  containing 
some  discussion  of  the  points  of  the  proposed  arbitration ;  for  the  arbi- 
trators will  remember  that  while  this  discussion  upon  the  merits  of  the 
controversy  was  going  on,  another  discussion  was  also  going  on  between 
the  parties,  pari  passu,  concerning  the  features  of  the  arbitration, 
towards  which  the  correspondence  and  the  negotiation  were  gradually 
tending.  There  was  a  good  deal  of  correspondence  after  this,  but  it 
contains  very  little  — nothing — which  imports  into  the  controversy  any 
special  new  feature  which  it  is  important  forme  to  bring  toyouratten 
tion  at  this  time.  The  debate  was  exhausted;  the  disputants  had 
stated  their  views,  and  they  had  not  approached  an  agreement  at  all 
upon  any  of  the  questions  in  controversy.  The  necessity  for  some  mode 
of  adjustment  in  order  to  prevent  a  very  lamentable  result  became 
more  and  more  apparent  to  each  party,  and  approaches  were  gradually 
made  to  a  final  agreement  for  an  arbitration.  Much  discussion  took 
place  in  reference  to  the  points  which  should  be  submitted;  but  there 
was  not  very  great  difficulty  experienced  in  coming  to  an  agreement. 
The  remaining  discussion,  therefore,  embraces  the  controversy  con- 
cerning the  shape  which  the  arbitration  should  take,  and  all  it  is  nec- 
essary for  me  to  say  in  reference  to  it  is  this:  as  finally  agreed  upon  it 
still  presented  its  original  aspect  of  a  scheme  with  two  alternative 
features,  one  contemplating  that  there  should  be  a  mixed  commission 
of  experts  which  should  make  inquiries  in  relation  to  seal  life  and 
pelagic  sealing,  and  as  to  what  regulations  were  necessary  to  preserve 
the  seals,  and  report  upon  that;  that  if  the  two  Governments  upon 
receiving  that  report  should  find  themselves  able  to  agree  upon  a 
scheme  of  regulations,  the  arbitration  would  become  unnecessary. 
That  was  not  expressed,  but  it  was  an  implied  feature  all  along.  It  was 
borrowed  from  the  original  suggestion  of  Sir  Julian  Pauncefote.  But 
if  there  was  a  failure  to  agree,  then,  of  course,  it  would  be  necessary 
that  the  arbitration  should  proceed,  and  when  it  did  proceed,  it  was  to 
embrace  all  the  questions  in  relation  to  the  original  pretensions  of 
Eussia,  and  to  the  rights  which  the  United  States  may  have  derived 
from  Eussia  grounded  upon  those  pretensions;  next,  the  question  of 
the  property  interest  of  the  United  States  in  the  seals,  and  in  the 
industry  which  was  maintained  in  respect  to  those  animals  upon  the 
Pribilof  Islands^  and  then,  if  the  determination  of  the  Tribunal  upon 

II 
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those  questions  which  are  properly  called  by  my  learned  friend  Sir 
Charles  ''questions  of  right",  should  leave  the  subject  in  a  condition 
where  the  concurrence  of  Great  Britain  was  necessary  to  the  establish- 
ment of  regulations  for  the  preservation  of  the  fur-seal,  the  arbitrators 
should  consider  what  regulations  were  necessary. 

The  PRESIDENT.  In  that  contingency? 

Mr.  CARTER.  In  that  "  contingency",  yes;  and  only  in  that  contin- 
gency. The  duty  of  the  arbitrators  is  most  plainly  specified  here  as  to 
what  they  are  to  do,  and  the  times  at  which  they  are  to  do  it.  The 
question  of  what  evidence  they  are  to  act  upon,  and  when  that  is  to  be 
submitted,  has  heretofore  been  argued  ;  and  I  shall  say  nothing  further 
about  it. 

When  the  parties  were  brought  to  a  substantial  agreement  upon 
these  points,  the  agreement  for  the  arbitration  and  the  agreement  for 
the  mixed  commission  of  experts,  were  drawn  up  separately  and  signed 
separately  on  the  18th  of  December,  1891;  and,  in  accordance  with  the 
design  of  settling  the  matters  by  a  convention  upon  the  basis  of  a  joint 
report,  the  Commissioners  were  at  once  appointed  on  the  part  of  Great 
Britain  and  proceeded  to  Bering  Sea  for  the  purpose  of  making  their 
investigations  long  before  the  treaty  was  finally  drawn  up  and  signed; 
but  in  February,  1892,  these  two  agreements,  thus  far  kept  separate,  were 
finally  consolidated  in  the  treaty,  and  the  treaty  was  signed  and  ratified. 

That  concludes  the  second  stage  of  the  controversy. 

In  a  word  or  two,  allow  me  to  recapitulate  the  principal  features  of  this 
second  stage  of  the  controversy.  It  opens  with  the  acts  of  the  admin- 
istration of  President  Harrison;  proclamations  designed  to  prohibit 
pelagic  sealing,  instructions  to  cruisers  to  enforce  the  law;  seizure  of 
British  vessels  and  consequent  renewal  of  protests  by  Great  Britain. 
Next  the  consideration  by  President  Harrison  and  his  Secretary  of 
State,  Mr.  Blame,  of  the  grounds  upon  which  the  United  States 
defended  their  action  in  making  these  seizures  upon  Bering  Sea,  and 
the  setting  forth  of  those  grounds  in  their  full  extent.  The  next  step 
in  this  stage  was  a  renewal  of  the  negotiation  for  a  settlement  between 
the  two  Governments,  the  proposal  by  Sir  Julian  of  a  draft  convention, 
which  contained  tfee  germ  of  a  qualified  and  limited  arbitration;  next 
the  answer  of  Lord  Salisbury  to  the  arguments  upon  which  Mr.  Elaine 
had  defended  the  conduct  of  the  United  States,  and  an  attempt  by 
him,  as  I  have  styled  it, — perhaps  that  will  not  be  agreed  to  by  my 
learned  friends  on  the  other  side — but  an  attempt,  as  1  think,  to  avoid 
a  discussion  of  the  grounds  upon  which  Mr.  Blaine  had  undertaken  to 
defend  the  position  of  the  United  States;  next  the  introduction  of  this 
mattter  of  Russian  pretensions  in  Bering  Sea;  the  Ukase  of  1821;  the 
treaties  of  1824  and  1825;  and  the  question  of  what  was  meant  by,  and 
how  much  was  included  by,  the  phrase  "Pacific  Ocean",  as  it  is  used  in 
both  those  treaties.  Next  the  (tarrying  forward-  of  the  proposal  for  arbi- 
tration and  the  reduction  of  the  suggestion  of  a  joint  commission  to 
distinct  points,  and  an  agreement  in  reference  to  them;  and,  last,  a 
consolidation  of  the  agreements  into  the  treaty,  creating  this  arbitra- 
tion; the  signing  of  that  treaty,  and  its  ratification  by  both  powers. 

There  is  still  another  stage,  but  it  is  a  very  short  one  and  briefly 
told.  That  is  the  third  stage  of  the  controversy,  and  has  reference  to 
the  action  of  the  two  Governments  under  the  treaty.  The  Commissioners 
were  appointed  upon  both  sides.  They  visited  Bering  Sea.  They 
examined  the  condition  of  the  rookeries  there.  They  made  such  inves- 
tigations as  they  chose  to  make,  and  were  able  to  make,  concerning 
seal  life.  They,  or  some  of  them — the  British  Commissioners,  at  least — 


74        ORAL  ARGUMENT  OF  JAMES  C.  CARTER,  ESQ. 

wont  over  to  the  scaling  islands  of  Russia  on  the  Asiatic?  shore,  ai 
they  examined  the  business  of  pelagic  scaling,  its  nature,  its  tendencies, 
etc.  '1'lie  two  sets  of  Commissioners  came  together;  they  attempted  to 
a.mve;  but  they  found  themselves  unable  to  agree,  except  upon  one  or 
two  limited  conclusions.  They  were  agreed  in  this,  that  the  numbers 
of  the  herd  of  seals  which  made  its  home  upon  the  Pribilof  Islands 
were  in  the  course  of  diminution  ;  t  hat  sueh  diminution  was  cumulative, 
that  is,  it  was  increasing,  and  that  it  was  in  consequence  of  the  hand 
of  man.  There  they  stopped,  and  were  unable  to  go  any  further. 
What  the  causes  were  which  prevented  them  from  being  able  to  go  any 
further  in  harmony  are  to  my  mind  very  plain,  but  this  is  not  the 
moment  at  which  1  should  state  that.  It  is  enough  for  the  present  pur- 
pose to  say  that  upon  all  other  matters  they  disagreed,  and  therefore 
the  hopes  of  the  two  Governments  of  being  able  to  unite  in  a  conven- 
tion in  respect  to  regulations  based  upon  an  agreeing  joint  report  of 
these  commissioners,  were  disappointed,  and  it  became  necessary  that 
the  Arbitrators  should  be  called  together.  This  disappointment  of  hopes 
occurred  a  considerable  period  before  the  time  when  any  step  was 
requisite  in  reference  to  the  arbitration  by  either  party.  But  this  fail- 
ure having  occurred  the  arbitrators  were  appointed.  The  parties  pro- 
ceeded to  frame  their  Cases  and  their  Counter  Cases  and  to  exchange 
them,  and  to  prepare  their  arguments  for  submission  to  the  Tribunal; 
and  here  we  are. 

That,  gentlemen,  is,  as  well  as  I  can  state  it,  a  concise  account,  although 
it  has  been  a  rather  long  one,  of  the  various  stages  of  this  controversy, 
and  I  hope  it  will  have  tended  in  some  degree  to  enable  you  to  view 
the  controversy  in  the  lights  in  which,  from  time  to  time,  the  parties 
themselves  have  viewed  it;  and,  therefore,  to  understand  the  precise 
questions  which  arise,  the  precise  difficulties  which  are  presented,  better 
than  you  otherwise  would. 

I  shall,  therefore,  proceed  with  the  next  step  in  the  argument  of  the 
Case. 


Senator  MORGAN.  Mr.  Carter,  before  you  proceed,  will  you  allow  me 
to  call  your  attention  to  some  dates  about  which,  possibly,  there  is  some 
misunderstanding.  I  understand  that  these  commissioners  were  in  fact 
appointed  before  any  convention  was  signed. 

Mr.  CARTER.  Yes. 

Senator  MORGAN.  They  entered  upon  their  work  and  completed  it 
so  far  as  the  investigation  was  concerned,  before  any  convention  was 
signed ;  and  when  they  made  their  report  a  convention  had  been  signed, 
but  it  had  not  been  ratified  by  either  Government,  and  ratifications  had 
not  been  exchanged. 

Mr.  CARTER.  I  am  not  able  now  to  say  what  the  fact  was  in  that 
particular  as  to  dates. 

Senator  MORGAN.  I  desire  to  present  that,  because  it  is  in  my  judg- 
ment an  important  fact.  I  know  it  is  a  fact  because  the  record  shows  it. 

Mr.  FOSTER.  They  adjourned  on  the  4th  of  March,  and  the  conven- 
tion was  ratified  by  the  Senate  on  the  29th  of  March. 

Senator  MORGAN.  The  Commissioners  completed  their  labors  making 
their  joint  report  and  a  separate  report  to  each  Government  before  the 
Senate  of  the  United  States  acted  upon  that  convention,  and  before 
ratifications  were  exchanged. 

Mr.  CARTER.  I  believe  that  to  be  so,  but  I  have  not  the  dates. 
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Senator  MORGAN.  Therefore,  there  was  no  treaty  at  the  time  they 
made  that  report. 

The  PRESIDENT.  But  there  was  an  arrangement  between  the  Gov- 
ernments— precisely  the  arrangement  whicli  was  signed  afterwards,  on 
the  18th  of  December,  1891.  There  was  an  arrangement  made  in  June, 
1891,  if  I  remember,  which  you  read  us  a  few  days  ago,  an  arrangement 
in  seven  articles,  providing  for  the  joint  commission  to  be  sent  out.  That 
was  not  signed  but  it  was  an  arrangement  between  the  Governments. 
It  was  not  signed  or  ratified,  since  it  had  not  been  submitted  to  the 
American  Senate. 

Senator  MORGAN.  The  President  does  not  seem  to  apprehend  exactly 
that  no  arrangement  made  between  the  diplomatic  functionaries  of  the 
United  States  and  any  other  Government  of  the  character  mentioned 
here,  has  any  effect  whatsoever  upon  the  laws  of  the  United  States 
until  it  has  been  ratified  by  the  Senate;  and  the  ratification  took  place 
not  only  after  the  arrangement  was  made,  but  after  the  report  was  made. 

The  PRESIDENT.  The  7th  of  May,  1892. 

Mr.  Justice  HARLAN.  The  separate  report  of  the  British  Commis- 
sioners was  made  June  1st,  1892,  and  the  exchange  of  ratifications 
occurred  May  7th,  1892. 

Senator  MORGAN.  I  refer  to  the  joint  report,  after  which,  as  I  under- 
stand it,  the  Commission,  as  a  Commission,  was  dissolved.  And  each 
of  the  Commissioners  went  on, whether  rightfully  or  wrongfully,  I  am 
not  prepared  to  say,  to  make  subsequent  thereto,  their  separate  reports 
to  their  respective  Governments. 

The  PRESIDENT.  That  is  perfectly  correct. 

Mr.  CARTER.  The  statement  by  the  learned  Arbitrator  is  entirely 
correct. 

Senator  MORGAN.  The  Commission  finally  adjourned  on  the  4th  of 
March.  The  ratification  of  the  treaty  was  had  on  April  22d. 

Mr.  Justice  HARLAN.  The  ratification  •? 

Senator  MORGAN.  The  ratification  by  the  Senate. 

Mr.  FOSTER.  It  was  proclaimed  May  9th. 

Mr.  CARTER  (reading).  ''Concluded  at  Washington,  February  29th, 
1892;  ratification  advised  by  the  Senate,  March  29th,  1892;  ratified  by 
the  President,  April  22d,1892;  ratifications  exchanged,  May  7th,  1892; 
proclaimed,  May  9th,  1892".  That  is  on  the  first  page  of  volume  1  of 
the  Appendix. 

Senator  MORGAN.  It  was  proclaimed  by  the  United  States  as  an 
amended  treaty,  putting  the  treaty  as  originally  ratified  by  the  Senate 
and  the  modus  vivendi  which  came  in  as  a  supplementary  treaty  or  an 
amendment  of  a  former  treaty  together,  and  constituting  one  instru- 
ment to  be  construed  inpari  materia. 

The  PRESIDENT.  That  had  no  legal  force,  I  suppose,  before  it  was 
proclaimed  in  the  United  States. 

Mr.  CARTER.  None  at  all.    It  could  not  have  had,  either  in  Great . 
Britain  or  the  United  States. 

Mr.  PHELPS.  There  were  also  other  amendments  added  by  the 
Senate. 

Senator  MORGAN.  There  were  two  amendments  of  a  distinct  char- 
acter, each  to  a  subject  not  entirely  foreign  to,  but  independent  of,  the 
modus  vivendi. 

Mr.  CARTER.  In  the  view  I  had  taken  of  it,  the  circumstances  under 
which  this  Commission  was  appointed  and  proceeded  to  its  labors 
prior  to  the  ratification  of  the  Treaty,  is  not  of  material  importance. 

Senator  MORGAN.  May  be  not. 
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Mr.  ('  \IMT.K.  In  (In-  view  I  take  <»!'  it,  it  may,  or  may  not,  be  thj 
that  action  was  \\ithmit  strict  authority.  Whatever  tlie  truth  is,  how- 
ever, this  must  be  true — that  the  diplomatic  representatives  of  the 
( ;..\  ernmeiits  had  come  to  a  formal  agreement  that,  this  should  l>e  done. 
They  had  eome  to  an  agreement  also  in  writing  that  this  should  be 
done,  although  that  writing  was  not  in  a  form  making  it  a  treaty. 
That  is  plain  enough.  It  was  highly  important  that  all  of  this  pre- 
liminary work  should  be  done  as  soon  as  possible.  It  was  necessary 
in  order  to  carry  out  the  scheme  contemplated  by  the  treaty.  It  was 
all  done  by  the  parties  in  good  faith,  and  I  should  hope  that  it  would 
be  allowed  to  be  considered  as  having  effect  according  to  the  intent 
of  the  parties.  I  should,  indeed,  myself  be  inclined  to  argue  that  the 
ratifications  having  been  exchanged  between  the  Governments  with 
full  knowledge  that  these  proceedings  had  already  been  had  before 
hand,  and  that  it  was  the  design  of  the  pending  treaty  that  they  should 
be  had,  that  the  ratifications  of  the  treaty  would  have  an  effect,  as  we 
lawyers  say,  by  relation,  and  go  back  and  make  good  these  prior  pro- 
ceedings which  otherwise  might  have  been  invalid. 

Senator  MORGAN.  If  the  learned  counsel  will  allow  me,  that  is  pre- 
cisely the  view  I  take  of  the  matter,  that  the  subsequent  ratification  of 
these  treaties,  whether  there  are  two  or  whether  there  is  one,  relating 
to  the  action  of  the  Commissioners  authorized  b;y  that  diplomatic  corre- 
spondence, is  an  adoption  of  what  those  Commissioners  had  done;  but 
that  operates  upon  what  they  had  done,  as  I  conceive,  and  it  did  not 
operate  to  give  them  any  authority  in  futuro. 

Mr.  CARTER.  Oh  no;  I  should  suppose  not.  But  the  view  which 
is  suggested  by  the  learned  Arbitrator  is  entirely  in  accordance  with 
my  own. 

I  now  pass  to  the  next  matter  which,  as  it  seems  to  me,  in  the  order 
I  have  prescribed,  it  is  proper  for  me  to  consider. 

This  also  is  a  question,  somewhat  preliminary  to  the  argument  of 
the  main  questions  in  controversy,  but  upon  which  it  seems  to  me 
important  that  I  should  address  a  few  observations  to  the  Tribunal; 
and  that  question  is  as  to  the  law  which  is  to  govern  it  in  its  deliberations. 

This  is  a  Tribunal  composed  of  the  citizens  of  different  nations,  part 
belonging  to  the  nations  between  whom  the  controversy  subsists,  and 
part  coming  from  other  nations.  They  are  sitting  under  no  municipal 
law  whatever.  The  authority  of  the  courts  of  Great  Britain,  the 
authority  of  the  courts  of  the  United  States,  as  authority,  are  as 
nothing  here.  This  is  an  international  Tribunal.  Then,  too,  there  is 
no  international  legislature  which  has  adopted  any  law  in  relation  to 
these  or  any  other  subjects  which  can  be  administered  or  applied. 
Therefore,  in  a  certain  sense,  and  in  the  sense  in  which  we  speak  of 
law  when  we  are  engaged  in  a  controversy  before  municipal  tribunals, 
there  is  no  settled  law  at  all.  Yet  we  cannot  suppose  that  questions  of 
this  sort  are  to  be  discussed,  debated,  and  determined  by  this  Tribunal, 
without  its  being  bound  by  some  rule  or  some  system  of  law.  What 
then  is  the  laic  which  is  to  govern  us?  I  suppose  I  might  appeal  with 
entire  confidence  to  the  conscience  and  the  immediate  conviction  of 
each  one  of  the  members  of  this  Tribunal,  that  the  decision  of  the  con- 
troversy is  to  be  governed  by  some  rule  of  right.  What  that  particular 
rule  may  be,  and  where  it  is  to  be  found,  is  another  question;  but  the 
decision  is  to  be  governed  by  some  rule  of  right.  I  heard  with  infinite 
pleasure  my  learned  friend,  Sir  Charles  Eussell,  when  he  was  address- 
ing you  upon  one  of  the  preliminary  questions  say  that  the  first  five 
questions  mentioned  in  the  treaty  were  what  he  might  properly  enough 
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call,  lie  thought,  questions  of  right,  and  that  they  were  questions  of 
right  which  must  be  decided  by  the  members  of  this  Tribunal  as  jurists. 
I  concur  in  that  view  of  those  questions  thus  taken  by  him  and  antici- 
pate, indeed,  that  it  will  never  be  receded  from  by  him.  How  else 
could  it  be?  This  is  called  an  arbitration;  but  very  plainly  it  is  not 
an  arbitration  of  that  character  which  very  frequently  takes  place 
between  man  and  man.  Oftentimes  in  controversies  between  individ- 
uals it  is  of  far  higher  importance  that  the  particular  dispute  should  be 
in  some  manner  settled  and  the  parties  left  at  peace,  than  lioiv  it  shall 
be  settled;  and  therefore  in  such  cases  the  decision  is  often  reached  by 
some  reciprocal  process  of  concession,  giving  a  little  on  one  side  and 
conceding  a  little  on  the  other,  and  so  on,  until  finally  an  agreement 
is  reached  without  a  resort  to  any  particular  principle.  That  is  not 
the  way  to  deal  with  this  controversy.  It  is  of  a  totally  different  char- 
acter. If  it  could  have  been  disposed  of  by  mutual  compromise  and 
concession  it  would  never  have  been  brought  to  this  Arbitration.  The 
parties  themselves  could  have  settled  it.  They  are  quite  competent 
to  say  how  much  they  will  be  willing  to  yield,  in  order,  by  mutual 
compromise  and  concession,  to  finally  reach  a  point  upon  which  they 
can  agree.  But  the  difficulty  in  this  case  is  that  the  parties  were  in 
difference  in  respect  to  their  rights,  and  they  could  never  come  to  an 
agreement  upon  them.  They  differed  as  to  the  question  of  the  powers 
a  nation  may  exercise  upon  the  high  seas  in  defence  of  its  admitted 
rights  of  property  in  time  of  peace.  They  differed  on  the  question 
whether  the  United  States  has  a  property  interest  in  these  seals,  and 
in  the  industry  which  has  been  carried  on  in  respect  to  them  on  the 
Pribilof  Islands.  Those  differences  they  have  never  been  able  to  recon- 
cile. At  variance  with  each  other  in  respect  to  them  at  the  start, 
subsequent  discussion  between  the  two  parties  has  had  the  effect  only 
of  more  widely  separating  them;  and  it  is  that  controversy  upon  those 
questions  of  right  which  they  have  committed  to  your  decision. 

The  constitution  of  this  Tribunal  also  imports  that  the  questions  are 
those  of  right.  Why  should  a  tribunal  have  been  called  together  con- 
stituted of  eminent  jurists  from  several  distinct  nations  unless  it  was 
intended  that  the  rules  of  right  should  be  applied?  Why  should  pro- 
vision have  been  made  for  counsel  supposed  to  be  learned  in  the  law, 
and  learned  in  the  fundamental  principles  upon  which  the  law  is 
founded,  unless  it  was  supposed  necessary  to  bring  before  the  tribunal 
considerations  of  right  in  order  to  enable  its  members  to  make  a  deci- 
sion. Indeed,  how  could  counsel  address  this  Tribunal  unless  it  was 
supposed  that  there  was  a  standard  of  right,  acknowledged  both  by  it 
and  the  counsel  who  address  it,  to  which  the  latter  could  appeal  and 
upon  which  they  could  endeavor  to  pursuade  the  Tribunal  ?  It  is  there- 
fore very  clear,  as  it  seems  to  me,  that  the  decision  of  this  Tribunal  is 
to  be  governed  by  some  rule  such  a.s  we  understand  to  be  a  rule  of  right. 
Any  other  rule,  I  assume,  would  not  be  satisfactory  to  either  party.  It 
certainly  would  not  be  satisfactory  to  the  United  States.  I  think  I 
may  safely  say  that,  however  valuable  this  seal  herd  may  be  to  the 
Government  and  to  the  people  of  the  United  States,  a  decision  affirm- 
ing their  full  and  exclusive  right  to  it  made  by  this  Tribunal,  unless  it 
were  made  upon  grounds  of  right,  would  not  be  acceptable.  It  is  of 
far  greater  importance  to  the  United  States,  as  it  must  be  to  every 
nation,  that  the  decision  of  any  controversies  to  which  it  may  be  a 
party  should  be  determined  upon  principles  of  right,  than  it  is  to  gain 
any  mere  temporary  advantage  not  based  upon  such  principles. 
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There  is  another  consideration:  the  principles  which  are  involved 
the  controversy  affect  the  most  permanent,  enduring,  and  wide  spread 
interests.  Certainly  nothing  can  he  more  important  than  a  determina- 
tion of  the  question  of  the  power  which  one  nation  in  ay  exercise  against 
theciti/ens  and  the  property  of  another  nation  upon  the  high  seas  in 
time  of  peace.  This  is  a  (jnestion — some  aspects  of  it  well  enough  set- 
tled, hut  other  aspects  of  it  quite  novel — requiring  additional  explora- 
tion, additional  elucidation,  and  additional  determination.  It  is  a 
question  of  the  gravest  and  most  important  character,  upon  which  dif- 
ferences of  opinion  may  arise  likely  to  embroil  nations  in  hostilities 
and  to  break  up  the  peace  of  the  world.  Then,  again,  that  other  <|iies- 
tion,  the  circumstances  under  which  a  nation  may  assert  a  right  of 
property  in  animals  that  resort  to  the  seas  for  a  greater  or  less  time 
during  the  year,  and  therefore  an  animal  which  at  different  times  may 
place  itself  under  the  power  of  citizens  belonging  to  different  nations 
of  the  earth — what  question  of  greater  importance  can  there  be  than 
that  which  involves  the  principles  upon  which  such  conflicting  claims 
may  be  resolved — the  fundamental  principles  upon  which  the  institution 
of  property  itself  stands? 

These  are  questions,  the  permanent  importance  of  which  far  out- 
weighs the  particular  interests  of  the  con  tending  parties  to  this  contro- 
versy; and  I  must  therefore  express  the  hope  that  they  will  be  settled 
as  my  learned  friend  says  they  ought  to  be  settled,  by  this  Tribunal, 
looking  to  them  as  jurists,  and  feeling  the  responsibilities  of  jurists. 
The  judgment  awaited  from  this  Tribunal  will  be,  or  ought  to  be,  a 
monument,  or  rather  an  oracle,  to  which  present  and  future  times  may 
appeal  as  furnishing  indisputable  evidence  of  the  law  of  the  world. 

Therefore,  I  think  myself  jus  titled  on  this  occasion  in  appealing  to 
each  member  of  this  Tribunal — I  think  it  is  not  unbecoming  in  me  to 
make  that  appeal — to  discharge  and  dismiss  from  his  breast  every  sen- 
timent of  partiality,  and  even  of  patriotism,  and  to  look  upon  this 
question  as  if  he  were  a  citizen,  not  of  this  country,  or  of  that  country, 
but  a  citizen  of  the  world,  having  in  charge,  and  having  only  in  charge, 
the  general  interests  of  mankind.  The  promptings  of  patriotism,  every- 
where else  to  be  heeded,  should  be  silenced  here,  and  nothing  should 
be  obeyed  except  the  voice,  the  supreme  voice,  of  justice  and  the  law. 

But  while  it  is  to  be  a  rule  of  right  that  is  to  govern  the  determina- 
tion of  this  Tribunal,  what  is  that  rule  of  right,  and  where  is  it  to  be 
found?  In  saying  that  it  is  to  be  a  rule  of  right,  it  is  assumed — it  is 
indeed  declared — that  it  must  be  a  moral  rule;  that  is  to  say,  it  must 
be  a  rule  adopted  by  the  moral  sense;  for  there  are  no  rules  of  right 
except  moral  rules.  Right  and  wrong  have  to  do  with  morality  and 
with  morality  alone.  The  law,  whether  it  be  international  law,  or 
municipal  law,  is  but  a  part  of  the  general  domain  of  ethics.  It  may 
not  include  the  whole  of  that  domain,  but  the  centres  of  each  system 
coincide,  although  the  circumference  of  one  may  extend  beyond  the 
boundaries  of  the  other. 

When  I  say  that  the  rule  must  be  a  moral  rule,  that  is  to  say,  a  rule 
dictated  by  the  moral  sense,  I  do  not  mean,  of  course,  that  it  is  the 
moral  sense  of  any  individual  man,  or  of  any  individual  nation,  because 
there  are  differences  in  the  moral  convictions  of  different  men  and  of 
different  nations.  It  is  a  controversy  between  nations.  We  cannot 
apply  to  it  the  moral  standard,  either  of  one,  or  of  the  other,  or  of  any 
particular  nation.  Where,  then,  can  we  lind  it?  I  submit  to  you  that 
we  must  find  the  rule  in  that  general  moral  standard  upon  which  all 
civilized  nations,  and  the  ueople  of  all  civilized  nations,  are  agreed. 
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We  cannot  take  the  opinions  of  one;  we  cannot  take  the  opinions  of 
another  We  must  take  that  standard  upon  which  all  civilized  nations 
are  agreed ;  and  that  there  is  such  a  standard  there  can  be  no  manner  of 
doubt.  This  whole  proceeding  would  be  out  of  place  if  there  were  not. 
I  could  not  with  any  propriety  stand  up  and  address  an  argument  to 
this  Tribunal  unless*  there  was  some  agreed  standard  between  it  and 
me  to  which  I  could  appeal,  and  upon  which  I  can  hope  to  convince. 
There  is,  therefore,  an  agreed  standard  of  morality  and  of  right,  of  jus- 
tice and  of  law,  agreed  upon  among  all  civilized  nations  and  among  the 
people  of  all  civilized  nations.  It  is  just  as  it  is  in  municipal  law. 
There  is  a  standard  there.  When  controversies  are  brought  before  a 
municipal  tribunal,  it  is  most  generally  the  case  that  there  is  no  partic- 
ular statutory  law  which  governs  the  decisions;  and  it  is  very  often, 
and  perhaps  generally,  the  fact  that  there  is  no  particular  prior  decision, 
or  precedent,  which  will  serve  as  a  rule  of  decision ;  and  yet  the  courts 
make  a  decison.  How  are  they  enabled  to  reach  it!  They  reach  it 
through  the  exercise  by  the  judges  of  their  function  as  judicial  experts 
whose  business  it  is  to  ascertain  the  general  standard  of  justice  of  their 
own  country  and  to  apply  it  to  the  controversies  which  are  brought 
before  them.  The  general  standard  of  justice  in  a  municipal  society  is 
so  much  of  the  general  rules  of  morality  and  ethics  as  that  particular 
society  chooses  to  enforce  upon  its  members.  So,  also,  in  the  larger 
society  of  nations,  there  is  a  similar  rule.  There  is  a  general  interna- 
tional standard  which  embraces  so  much  of  the  principles  of  morality 
rnd  ethics  as  the  nations  of  the  world  agree  shall  be  binding  upon 
them.  That  is  international  law,  founded  upon  morality,  founded  upon 
that  sentiment  of  right  and  wrong  implanted  in  the  breasts  of  men  wher- 
ever they  are.  It  is  this  alone  which  enables  them  to  live  iu  society 
with  each  other;  it  is  this  alone  which  enables  them  to  live  at  peace 
with  each  other;  and,  therefore,  the  rule  which  this  Tribunal  is  to  adopt 
is  the  general  standard  of  justice  recognized  by  the  nations  of  the  world, 
which  I  conceive  to  be  only  another  term  for  international  law. 

The  PRESIDENT.  Mr.  Carter,  if  you  please,  we  will  continue  to- 
morrow. 

Before  rising,  I  beg  leave  to  state  that  the  Tribunal  intends  taking  a 
somewhat  longer  recess  to-morrow.  It  will  take  its  recess  from,  one 
o'clock  until  two,  which  is  an  exception  to  our  usual  practice. 

[The  Tribunal  thereupon  adjourned  until  to-morrow,  April  14,  1893, 
at  11.30  o'clock  a.  in.l 


NINTH   DAY,  APRIL   14™,  1893. 

[The  Tribunal  met  pursuant  to  adjournment.] 

The  PRESIDENT.  Mr.  Carter,  if  you  will  continue  your  argument  wo 
will  be  pleased  to  hear  you. 

Mr.  CARTER.  Mr.  President,  at  the  close  of  the  sitting  yesterday, 
was  speaking  to  the  point  of  what  law  shall  govern  the  deliberations 
and  the  determination  of  this  Tribunal,  and  I  had,  in  the  course  of  my 
argument  upon  that  point,  undertaken  to  show  that  the  rule  whicli 
should  govern  must  be  some  rule  of  right,  and  therefore  a  moral  rule, 
founded  upon    moral  considerations ;  not  necessarily  the  moral  rule 
which  governs  the  jurisprudence  of  England  and  the  United  States. 
even  if  they  should  happen  to  coincide,  but  that  moral  rule  whicli  is 
generally  recognized  by  the  civilized  nations  of  the  world;  that  genera 
standard  of  justice — that  international  standard  of  justice — which 
universally  recognized,  and  which  is  only  another  name  for  internatiom 
law. 

International  laic,  therefore,  is  the  rule  which  is  to  govern  the  delib- 
erations of  this  Tribunal  and  to  determine  its  decision.  What  are  the 
sources  to  which  we  are  to  look  for  this  international  law?  For  tin 
most  part  international  law  is  derived  from,  and  is  determined  by,  what 
is  called  the  law  of  nature,  a  term  very  common  with  the  writers  on  inter- 
national law.  It  is  called  the  law  of  nature,  partly  because  it  is  a  code, 
so  far  as  it  may  be  called  a  code,  not  derived  from  legislation,  having 
no  origin  in  any  sovereign  legislature — for  there  is  no  such  legislature — 
not  derived  from  human  institution  at  all,  but  founded  in  the  nature  o 
man  and  in  the  environment  in  which  he  is  placed.  It  is  an  absolute 
necessity  of  human  society,  without  which  it  could  not  exist,  that  there 
should  be  a  moral  rule  by  which  the  actions  of  its  individual  members 
in  relation  to  each  other  should  be  governed.  This  is  true  of  all  munic- 
ipal states,  and  it  is  equally  true  of  the  larger  society  of  nations. 
There  could  be  no  intercourse  among  nations;  there  could  be  no  inter- 
course between  individuals  of  different  nations,  unless  there  was  some 
rule,  some  law,  wThich  would  be  recognized  by  them  and.  by  whicli  their 
transactions  with  each  other  should  be  governed.  And  in  respect  of 
the  great  society  of  nations  which  is  subject  to  no  sovereign  power, 
that  law  or  rule  is,  for  the  most  part,  what  is  commonly  called  the  law  of 
nature.  This  is,  indeed,  the  foundation,  not  only  of  international  law,  but 
it  is  the  foundation  of  all  law,  municipal  as  well.  All  municipal  codes 
are  but  attempts  on  the  part  of  particular  societies  of  men  to  draw  pre- 
cepts and  rules  from  the  law  of  nature,  and  re-enact  them  for  the  guid- 
ance of  its  individual  members;  and  in  those  countries  which  are  not 
governed  wholly  by  codes  or  by  statutory  enactments:  in  those  coun- 
tries like  England  and  America,  where  the  great  body  of  jurisprudence 
is  unwritten,  still  the  decisions  of  the  tribunals  which  constitute  the 
sources  and  the  evidence  from  which  the  law  is  ascertained,  are  derived 
in  great  part  from  the  law  of  nature. 
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I  must  fortify  what  I  say  in  this  particular  by  a  reference  to  some  of 
the  highest  authorities  on  the  subject.  I  shall  read  a  quotation  from 
the  celebrated  disquisition  of  Sir  James  Macintosh  on  the  Law  of 
Nature  and  Nations.  He  says: 

The  science  which  teaches  the  rights  and  duties  of  men  and  of  states  has  in  modern 
times  been  styled  "the  Law  of  Nature  and  Nations."  Under  this  comprehensive 
title  are  included  the  rules  of  morality,  as  they  prescribe  the  conduct  of  private  men 
towards  each  other  in  all  the  various  relations  of  human,  life;  as  they  regulate  both 
the  obedience  of  citizens  to  the  laws,  and  the  authority  of  the  magistrate  in  farming 
laws  and  administering  governments:  and  as  they  modify  the  intercourse  of  inde- 
pendent commonwealths  in  peace  and  prescribe  limits  to  their  hostility  in  war. 
This  important  science  comprehends  only  that  part  of  private  ethics  which  is  capable 
of  being  reduced  to  fixed  and  general  rules. 

He  thus  points  out  the  law  of  nature  as  the  source  of  all  human 
jurisprudence,  whether  municipal  or  international;  and  Lord  Bacon 
had  before  expressed  the  same  truth;  he  says: 

For  there  are  in  nature  certain  fountains  of  justice,  whence  all  civil  laws  are 
derived  but  as  streams,  and  like  as  waters  do  take  tinctures  and  tastes  from  the  soils 
through  which  they  run,  so  do  civil  laws  vary  according  to  the  regions  and  govern- 
ments where  they  are  planted,  though  they  proceed  from  the  same  fountain. 

This  law  of  nature,  as  it  is  styled,  is  sometimes  designated  by  diifer- 
ent  terms.  Sometimes  as  natural  law;  sometimes  as  natural  justice: 
sometimes  as  the  dictates  of  right  reason:  but  by  whatever  name  it  is 
described,  the  same  thing  is  always  intended;  and  it  means,  in  short, 
those  rules  and  principles  of  right  and  wrong,  implanted  in  every 
human  breast  and  which  men  recognize  in  their  intercourse  with  each 
other,  because  they  are  men,  having  a  moral  nature  and  are  brought 
into  relations  with  each  other  which  compel  the  application  of  moral 
rules.  I  may  cite  a  great  authority  which  all  English  lawyers  are 
compelled  to  study  at  the  very  beginning  of  their  instruction.  That  is 
Blackstone.  He  says: 

This  law  of  nature  being  coeval  with  mankind,  and  dictated  by  God  himself,  is, 
of  course,  superior  in  obligation  to  any  other.  It  is  binding  over  the  globe,  in  all 
countries,  and  at  all  times ;  no  human  laws  are  of  any  validity  if  contrary  to  this, 
and  such  of  them  as  are  valid  derive  all  their  force  and  all  their  authority,  mediately 
or  immediately,  from  this  original.  (Comm.  Book  I,  p.  41.) 

And  the  dependency  of  all  law  upon  the  law  of  nature  is  very  hap- 
pily and  clearly  illustrated  by  those  three  great  maxims  which  consti- 
tute the  basis  of  the  jurisprudence  of  the  Roman  law,  sometimes  called 
the  Ulpianic  precepts.  They  amount  simply  to  a  reduction  to  their 
simplest  form  of  the  dictates  of  natural  justice,  or  of  natural  law, — 
and  they  are  thus  familiar  to  every  lawyer:  "Juris  prcvcepta  suntlicec: 
honeste  vivere,  alterum  non  Icedere,  suum  cuique  tribuere." 

Some  writers  have  been  sometimes  inclined  to  dispute  the  authority 
of  this  law  of  nature,  on  the  ground  that  there  is  no  supreme  power 
capable  of  enforcing  its  precepts;  they  say  that  nations  are  themselves 
supreme;  and  being  supreme  and  sovereign  there  is  no  power  over 
them;  and  no  power,  therefore,  to  enforce  the  dictates  of  this  law,  as 
there  is  to  enforce  the  rules  of  municipal  law  upon  the  individual  mem- 
bers of  a  municipal  state.  But  that  notion,  I  think,  is  a  mistake,  and 
has  generally  been  agreed  to  be  a  mistake.  It  does  not  follow  because 
there  is  no  supreme  authority  to  enforce  the  dictates  of  this  law  that  it 
is  any  the  less  binding.  There  are  plenty  of  considerations  which  do 
enforce  it.  It  is  enforced,  in  the  first  instance,  by  the  sense  of  right  and 
wrong  which  dwells  in  the  breasts  of  nations,  as  it  does  in  the  breasts 
of  individuals.  The  very  sense  of  obligation  is  of  itself  a  means  of 
enforcing  the  law.  It  is  enforced,  in  the  next  place,  by  the  public 
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opinion  of  mankind,  which  holdfl  to  a  strict  account  every  nation 
undertakes  to  depart  from,  or  violate,  its  dictates;  and  it  is  enforced, 
in  the  next  place,,  by  the  disastrous  consequences  which  nature  hersHi1 
has  ordained  and  made  certain  to  follow  from  any  disobedience  of  her 
precepts.  This  lias  been  well  expressed  by  a  distinguished  English 
writer  upon  international  law.  I  refer  to  Sir  Robert,  Phillimore.  He 
says: 

It  is  sometimes  said  that  then-  can  be  no  law  between  nations,  because  they  acknowl- 
edge no  common  superior  authority,  no  international  executive  capable  of  enforcing 
thr  precepts  of  international  law.  This  objection  admits  of  various  answers:  First, 
it  is  a  matter  of  fact  that  states  and  nations  recognize  the  existence  and  independence, 
of  each  other,  and  out  of  a  recogni/ed  society  of  nations,  as  out  of  a  society  of  indi- 
viduals, law  must  necessarily  spring.  The  common  rules  of  right  approved  by 
nations  as  regulating  their  intercourse  are  of  themselves,  as  has  been  shown,  such  a 
law.  Secondly,  the  contrary  position  confounds  two  distinct  things,  namely,  the 
physical  sanction  which  law  derives  from  being  enforced  by  superior  power,  and  the 
moral  sanction  conferred  on  it  by  the  fundamental  principle  of  right;  the  error  is 
similar  in  kind  to  that  which  has  led  jurists  to  divide  moral  obligations  into  perfect 
and  imperfect.  All  moral  obligations  are  equally  perfect,  though  the  means  of  com- 
pelling their  performance  is,  humanly  speaking,  more  or  less  perfect,  as  they  more 
or  less  fall  under  the  cognizance  of  human  law.  In  like  manner,  international  jus- 
tice would  not  be  less  deserving  of  that  appellation  if  the  sanctions  of  it  were  wholly 
incapable  of  being  enforced. 

But  irrespectively  of  any  such  means  of  enforcement  the  law  must  remain.  God 
has  willed  the  society  of  States  as  He  has  willed  the  society  of  individuals.  The 
dictates  of  the  conscience  of  both  may  be  violated  on  earth,  but  to  the  national  as  to 
the  individual  conscience,  the  language  of  a  profound  philosopher  is  applicable: 
"  Had  it  strength  as  it  had  right,  had  it  power  as  it  has  manifest  authority,  it  woi " 
absolutely  govern  the  world". 

Lastly,  it  may  be  observed  on  this  head,  that  the  history  of  the  world,  and  es_ 
cially  of  modern  times,  has  been  but  incuriously  and  unprotitably  read  by  him  w 
has  not  perceived  the  certain  Nemesis  which  overtakes  the  transgressors  of  intern 
tional  justice;  for,  to  take  but  one  instance,  what  an  "  Iliad  of  woes"  did  the  prec 
dent  of  the  first  partition  of  Poland  open  to  the  kingdoms  who  participated  in  tha 
grievous  infraction  of  international  law  !     The  Roman  law  nobly  expresses  a  great 
moral  truth  in  the  maxim,  "Jurisjurandi  contempta  religio  satis  Deum  habet  ulto 
rein".     The  commentary  of  a  wise  and  learned  French  jurist  upon  these  words  i 
remarkable  and  may  not  inaptly  close  this  first  part  of  the  work :  "Paroles  (he  says 
qu'on  pent  appliquer  dgalement  &  toute  infraction  des  lois  naturelles.     La  justice  d 
1'Autenr  de  ces  lois  n'est  pas  nioins  arnie'e  contre  ceux  qui  les  trausgressent  quecontr 
les  violateurs  du  serineiit,  qui  n'ajoute  rien  a  ^obligation  de  les  observer,  ni  a  1 
force  de  nos  engagements,  et  qui  ne  sert  qu'a  nous  rappeler  le  souvenir  de  cette  jue 
tice  inexorable."     (Phillimore's  International  Law,  Third  Edition,  London,  1879,  vo1 

I,  section  LX.) 

And  let  me  cite  another  extract  which  I  had  noted  from  Sir  Jame 
Macintosh,  and  from  the  same  disquisition  to  which  I  have  already 
referred : 

The  duties  of  men,  of  subjects,  of  princes,  of  lawgivers,  of  magistrates,  and  o 
states,  are  all  parts  of  one  consistent  system  of  universal  morality.  Between  th 
most  abstract  and  elementary  maxims  of  moral  philosophy,  and  the  most  compli 
cated  controversies  of  civil  and  public  law  there  subsists  a  connection.  The  princi 
pie  of  justice  deeply  rooted  in  the  nature  and  interests  of  man  pervades  the  whol 
system  and  is  discoverable  in  every  part  of  it,  even  to  the  minutest  ramification  in 
legal  formality. or  in  the  construction  of  an  article  in  a  treaty. — (Sir  James  Mac 
Intosh,  Discourse  on  the  Law  of  Nature  and  Nations,  sub  fine.) 

And  Mr.  Justice  Story  says  in  his  book  on  the  Conflict  of  Laws,  Oh 

II,  Sec.  35: 

The  true  foundation  on  which  the  administration  of  international  law  must  res 
is  that  the  rules  which  are  to  govern  are  those  which  arise  from  mutual  interest  am 
utility,  from  a  sense  of  the  inconveniences  which  would  result  from  a  contrary  doc 
trine,  and  from  a  sort  of  moral  necessity  to  do  justice  in  order  that  justice  may  b< 
done  to  us  in  return. 
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The  same  great  authority  when  sitting  as  a  judge  in  the  case  of  La 
Jeune  Eugenie,  in  the  second  of  Mason's  Reports,  p.  449,  says: 

But  I  think  it  may  be  unequivocally  affirmed  that  every  doctrine  that  may  be 
fairly  deduced  by  correct  reasoning  from  the  rights  and  duties  of  nations  and  the 
nature  of  moral  obligations  may  theoretically  be  said  to  exist  in  the  law  of  nations; 
and,  unless  it  be  relaxed  or  waived  by  the  consent  of  nations,  which  may  be  evi- 
denced by  their  general  practice  and  custom,  it  may  be  enforced  by  a  court  of  justice 
wherever  it  arises  in  judgment. 

The  main  foundation  of  international  law  is,  therefore,  the  law  of 
nature,  and  it  is  a  system  not  evidenced  by  any  written  code,  but  is  a 
body  of  moral  rules.  But  it  is  a  body  of  moral  rules,  at  the  same  time, 
as  to  all  the  particulars  of  which  men  are  not  absolutely  agreed.  There 
are  differences  in  the  moral  convictions  of  different  men,  and  there  are 
differences  in  the  moral  convictions  of  the  same  people  and  the  same 
nation  at  different  periods  of  time.  Law  is  a  progressive  system  advanc- 
ing step  by  step  with  human  progress,  and  it  is  constantly  aspiring,  as 
it  were,  to  reach  a  more  complete  harmony  with  theoretical  moral  rules. 
We  cannot,  therefore,  in  applying  international  law  apply  those  moral 
rules  which  we  ourselves  may  deduce  from  our  study  of  moral  precepts. 
Others  may  not  agree  with  us;  but  still  there  is  a  great  body  of  plain 
and  simple  moral  rules  to  which  all  men,  and  all  nations,  may  safely  be 
presumed  to  agree,  and  to  that  extent  we  may  enforce  them.  It  is, 
nevertheless,  true  that  in  human  jurisprudence  the  actual  doctrines 
which  are  enforced  upon  the  individuals  of  a  municipal  state,  or  which 
are  yielded  to  and  recognized  by  nations,  do  not  always  come  up  to  the 
elevated  standard  of  the  law  of  nature.  That  is  a  system  of  very  high 
standards,  not  at  all  times  actually  recognized  in  the  practice  of  men. 
Where  these  standards  do  thus  stand  above  the  actual  practice  of  men, 
what  we  have  to  enforce, — as  we  can  enforce  only  what  is  agreed 
upon, — is  the  rules  so  far  as  they  are  actually  recognized. 

That  truth  has  been  rather  strikingly  illustrated  in  the  case  of  the 
slave  trade.  Very  few  enlightened  men  could  be  found  who  would  not 
say  that  the  slave  trade  was  essentially  and  absolutely  wrong.  Very 
few  could  be  found  who  would  not  say  that  it  was  absolutely  contrary 
to  the  law  of  nature;  but  is  it  against  human  law?  Few  of  the  nations 
of  the  world  had,  until  recently,  so  far  recognized  the  pure  and  true 
principles  of  natural  law  as  to  carry  them  out  to  the  consequence  of 
forbidding  the  slave  trade.  That  question  has  arisen  judicially  before 
several  tribunals.  It  arose  in  the  Supreme  Court  of  the  United  States, 
and  called  for  the  consideration  of  Chief  Justice  Marshall.  The  ques- 
tion was  whether  the  Supreme  Court  of  the  United  States  could  execute 
a  municipal  law,  which  declared  the  slave  trade  to  be  piracy,  as  against 
the  citizens  of  another  nation.  He  held  that  the  slave  trade  was 
undoubtedly  against  the  law  of  nature,  but  at  the  same  time,  taking 
into  consideration  the  extent  to  which  the  nations  of  the  earth  had 
been  addicted  to  the  practice,  he  said  it  was  impossible  to  declare  that 
it  was  against  the  law  of  nations;  and  he,  therefore,  held  that  a  munic- 
ipal law  of  the  United  States  declaring  the  slave  trade  to  be  piracy 
could  not  be  executed  against  the  citizens  of  another  nation.  A  similar 
decision  upon  similar  grounds  was  made  by  a  distinguished  English 
judge,  equally  illustrious.  I  refer  to  Lord  Stowell. 

Where,  then,  are  we  to  look  for  the  evidence  which  is  to  enable  us  to 
ascertain  what  the  law  of  nations  is  in  any  particular  case?  First,  let 
me  say,  to  the  actual  practice  and  usages  of  nations;  for  the  practice 
and  usages  of  nations  must  evidence  the  points  upon  which  they  are 
agreed;  and  where  the  practice  and  usages  of  nations  speak  we  need 
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look  no  further.  But  the  practice  ;ui<l  usages  of  nations  speak  in 
a  comparatively  few  cases.  They  really  cover  but  a  very  small  part  01 
the  questions  which  arise,  and  of  the  still  larger  number  of  question- 
•which,  by  possibility,  may  arise,  and  which  at  sometime  or  other  cer- 
tainly will  arise,  in  the  intercourse  of  nations.  In  the  municipal  law  o, 
states  the  case  is  otherwise.  Particular  states  have  a  regular  establish- 
ment of  courts.  They  employ  a  regular  body  of  experts  called  judges. 
The  controversies  between  man  and  man  are  innumerable,  and  they 
have  been  arising  for  thousands  of  years.  Therefore,  the  science  ol 
justice  and  the  law  of  nature,  so  far  as  it  is  applicable  to  the  relation.- 
between  individual  men,  have  been  so  assiduously  cultivated  in  munic- 
ipal law  that  we  may  say  there  is  scarcely  a  point  which  remains  st 
to  be  determined. 

In  international  law  it  is  otherwise.  The  points  in  which  natioi 
come  into  connection  with  each  other,  or  into  collision  with  each  other 
are  comparatively  few,  and  therefore  the  occasions  for  the  study,  th< 
development  and  the  application  of  the  law  of  nations  have,  in  the 
course  of  history,  been  comparatively  few.  For  the  most  part,  there- 
fore, when  new  questions  arise  we  are  referred  at  once  to  the  law  of 
nature,  which  is  the  true  source  upon  which  the  whole  system  of  the 
law  of  nations  rests;  and  there  we  are  entitled  to  look  to  and  to  take 
as  law,  the  plain  deductions  of  right  reason  from  admitted  principles, 
unless  we  find  that  those  plain  deductions  have,  somewhere  or  somehow, 
been  disavowed  by  the  nations  of  the  earth  in  their  actual  intercourse 
with  each  other. 

I  desire  to  read  one  or  two  more  extracts  from  writers  of  eminence 
upon  international  law,  in  corroboration  of  the  views  which  I  have  jus 
expressed.    I  read  a  passage  from  Mr.  Pomeroy,  a  distinguished  Amei 
ican  writer,  once  the  head  of  the  law  school  of  the  University  of  CaL 
forma.    He  says  (Lectures  on  International  Law,  ed.  1886,  ch.  I) : 

SEC.  29. — (3)  What  is  called  international  law  in  its  general  sense,  I  would  terr 
international  morality.  It  consists  of  those  rules  founded  upon  justice  and  equity 
and  deduced  by  right  reason,  according  to  which  independent  states  are  accustonie 
to  regulate  their  mutual  intercourse,  and  to  which  they  conform  their  mutual  rela 
tions.  These  rules  have  no  binding  force  in  themselves  as  law;  but  states  are  mor 
and  more  impelled  to  observe  them  by  a  deference  to  the  general  public  opinion  of 
Christendom,  by  a  conviction  that  they  are  right  in  themselves,  or  at  least  expedient 
or  by  fear  of  provoking  hostilities.  This  moral  sanction  is  so  stroug  and  is  so  cor 
stantly  increasing  in  Hs  power  and  effect,  that  we  may  with  propriety  say  thes 
rules  create  rights  and  corresponding  duties  which  belong  to  and  devolve  upon  iud( 
pendent  states  in  their  corporate  political  capacities. 

SEC.  30. — We  thus  reach  the  conclusion  that  a  large  portion  of  international  la 
is  rather  a  branch  of  ethics  than  of  positive  human  jurisprudence.  This  fact,  hov 
ever,  affords  no  ground  for  the  jurist  or  the  student  of  jurisprudence  to  neglect  th 
science.  Indeed,  there  is  the  greater  advantage  in  its  study.  Its  rules  are  base 
upon  abstract  justice;  they  are  in  conformity  with  the  deductions  of  right  reason 
having  no  positive  human  sanction  they  appeal  to  a  higher  sanction  than  do  the  pr< 
cepts  of  municipal  codes.  All  these  features  clothe  them  with  a  nobler  characte 
than  that  of  the  ordinary  civil  jurisprudence,  as  God's  law  is  more  perfect  tha 
human  legislation. 

The  observations  of  Mr.  Pomeroy  that  these  rules  have  no  bindiu 
force  in  themselves  as  law  is  not  a  very  correct  statement.    In  my  vie^ 
they  have  in  themselves  a  binding  effect  as  law  at  all  times  and  a 
places;  and  as  Mr.  Justice  Blackstone  says,  greater  in  one  sense,  at 
least,  than  any  human  law.    This  view  was  taken  by  the  Governme 
of  Great  Britain  in  a  celebrated  paper,  drawn  up,  I  think,  by  Lo 
Mansfield  himself,  which  was  a  response  to  a  memorial  by  the  Prussi 
Government,  a  paper  which  was  pronounced  by  Montesquieu  to 
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reponse  sans  replique,  and  has  been  generally  recognized  as  a  very  just 
statement.     I  am  reading  now  from  the  12th  page  of  my  argument: 

The  law  of  nations  is  said  to  be  founded  upon  justice,  equity,  convenience,  and 
the  reason  of  the  thing  and  confirmed  by  long  usage. 

And  Chancellor  Kent  has  spoken  to  the  same  point  with  great  clear- 
ness (Comin.,  part  I,  lect.  1,  p.  2-4) : 

The  most  useful  and  practical  part  of  the  law  of  nations  is,  no  doubt,  instituted  or 
positive  law,  fouiidt-u  on  usage,  consent,  and  agreement.  But  it  would  be  improper 
to  separate  this  law  entirely  from  natural  jurisprudence  and  not  to  consider  it  as 
deriving  much  of  its  force  and  dignity  from  the  same  principles  of  right  reason,  the 
same  views  of  the  nature  and  constitution  of  man,  and  the  same  sanction  of  divine 
revelation,  as  those  from  which  the  science  of  morality  is  deduced.  There  is  a  natu- 
ral and  a  positive  law  of  nations.  By  the  former  every  state,  in  its  relations  with 
other  states,  is  bound  to  conduct  itself  with  justice,  good  faith,  and  benevolence; 
and  this  application  of  the  law  of  nature  has  been  called  by  Vattel  the  necessary 
law  of  nations,  because  nations  are  bound  by  the  law  of  nature  to  observe  it;  and  it 
is  termed  by  others  the  internal  law  of  nations,  because  it  is  obligatory  upon  them 
in  point  of  conscience. 

We  ought  not,  therefore,  to  separate  the  science  of  public  law  from  that  of  ethics, 
nor  encourage  the  dangerous  suggestion  that  governments  are  not  so  strictly  bound 
by  the  obligations  of  truth,  justice,  and  humanity,  in  relation  to  other  powers,  as 
they  are  in  the  management  of  their  own  local  concerns.  States  or  bodies  politic 
are  to  be  considered  as  moral  persons,  having  a  public  will,  capable  and  free  to  do 
right  and  wrong,  inasmuch  as  they  are  collections  of  individuals,  each  of  whom  car- 
ries with  him  into  the  service  of  the  community  the  same  binding  law  of  morality 
and  religion  which  ought  to  control  his  conduct  in  private  life.  The  law  of  nations 
is  a  complex  system,  composed  of  various  ingredients.  It  consists  of  general  princi- 
ples of  right  and  justice,  equally  suitable  to  the  government  of  individuals  in  a  state 
of  natural  equality  and  to  the  relations  and  conduct  of  nations;  of  a  collection  of 
usages,  customs,  and  opinions,  the  growth  of  civilization  and  commerce,  and  of  a 
code  of  conventional  or  positive  law. 

In  the  absence  of  these  latter  regulations,  the  intercourse  and  conduct  of  nations 
are  to  be  governed  by  principles  fairly  to  be  deduced  from  the  rights  and  duties  of 
nations  and  the  nature  of  moral  obligation;  and  we  have  the  authority  of  the  law- 
yers of  antiquity,  and  of  some  of  the  first  masters  in  the  modern  school  of  public 
law,  for  placing  the  moral  obligation  of  nations  and  of  individuals  on  similar  grounds, 
and  for  considering  individual  and  national  morality  as  parts  of  one  and  the  same 
science. 

The  law  of  nations,  so  far  as  it  is  founded  on  the  principles  of  natural  law,  is 
equally  binding  in  every  age  and  upon  all  mankind. 

And  a  French  writer,  Hautefeuille,  has  spoken  to  the  same  point  (Des 
Droits  et  des  Devoirs  des  Nations  Neutres  en  Temps  de  Guerre  Maritime, 
1848,  vol.  I,  Translation) : 

He  (God)  has  given  to  nations  and  to  those  who  govern  them  a  law  which  they  are 
to  observe  towards  each  other,  an  unwritten  law,  it  is  true,  but  a  law  which  He  has 
taken  care  to  engrave  in  indelible  characters  in  the  heart  of  every  man,  a  law  which 
causes  every  human  being  to  distinguish  what  is  true  from  what  is  false,  what  is  just 
from  what  is  unjust,  and  what  is  beautiful  from  what  is  not  beautiful.  It  is  the 
divine  or  natural  law;  it  constitutes  what  I  shall  call  primitive  law. 

This  law  is  the  only  basis  and  the  only  source  of  international  law.  By  going 
back  to  it,  and  by  carefully  studying  it,  we  may  succeed  in  retracing  the  rights  of 
nations  with  accuracy.  Every  other  way  leads  infallibly  to  error,  to  grave,  nay, 
deplorable  error,  since  its  immediate  result  is  to  blind  nations  and  their  rulers,  to 
lead  them  to  misunderstand  their  duties,  to  violate  them,  and  too  often  to  shed  tor- 
rents of  human  blood  in  order  to  uphold  unjust  pretensions.  The  divine  law  is  not 
written,  it  has  never  been  formulated  in  any  human  language,  it  has  never  been 
promulgated  by  any  legislator;  in  fact,  this  lias  never  been  possible,  because  such 
legislator,  being  man  and  belonging  to  a  nation,  was  from  that  very  fact  without 
any  authority  over  other  nations,  and  had  no  power  to  dictate  laws  to  them. 

International  law  is,  therefore,  based  upon  the  divine  and  primitive  law;  it  is  all 
derived  from  this  source.  By  the  aid  of  this  single  law,  I  firmly  believe  that  it  is 
not  only  possible,  but  even  easy,  to  regulate  all  relations  that  exist  or  may  exist 
among  the  nations  of  the  universe.  This  common  and  positive  law  contains  all  the 
rules  of  justice;  it  exists  independently  of  all  legislation,  of  all  human  institutions, 
and  it  is  one  for  all  nations.  It  governs  peace  and  war,  and  traces  the  rights  and 
duties  of  every  position.  The  rights  which  it  gives  are  clear,  positive,  and  absolute ; 
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they  are  of  such  :i  nature  as  to  reciprocally  limit  each  other  without  ever  coming 
into  collision  or  contradict  ion  \\itheaeh  other;  th»-v  are  correlative  to  each  other, 
and  are  coordinated  ;md  linked  with  the  nio.^t  perfect,  liannony.  It  can  not  be  other- 
wise. He  \\lio  has  arranged  all  the,  parts  of  thr  universe  in  so  admirable  a  manner, 
the  Creator  of  the  world,  could  not  contradict  himself. 

And  a  learned  Dutch  writer,  Ferguson,  has  spoken  very  much  to 
the  point.     He  says  (Manual  of  International  Law,  1884,  vol.  I,  part  " 
ch.  J1I,  sec.  21): 

Investigating  thus  this  spirit  of  law,  we  find  the  definition  of  international  1 
to  consist  in  certain  rule*  of  conduct  which  reason,  prompted  Inj  conscience,  deduces 
consonant  to  justice,  irilh  such  Umihtlions  and  modifications  as  may  be  established  l>i/  gen- 
eral consent,  to  meet  the  exigencies  of  the  present  state  of  society  as  existing  among  nations 
and  which  inodo-n  drill  ;cd  stales  regard  as  binding  them  in  their  relations  with  one  another, 
with  a  force  comparable  in  nature  and  degree  to  that  binding  the  conscientious  person  to 
obey  the  laws  of  his  country. 

And  I  remember,  although  I  have  not  cited  here,  the  way  in  which 
the  same  question  has  been  regarded  by  the  English  philosopher,  John 
Locke,  illustrious  all  over  the  world,  in  his  treatise  on  Civil  Govern- 
ment. He  had  occasion  to  consider  what  the  law  of  nature  is,  and  he 
defines  it  to  be  that  law  which  men  would  observe  and  enforce  upon  each 
other  if  they  lived  in  a  state  of  nature,  and  without  any  human  gov- 
ernment whatever.  In  such  a  government  as  that,  he  says,  and  anter- 
ior to  human  governments,  men  still  enforced  against  each  other  a  law. 
They  could  not  appeal  to  any  supreme  authority  to  enforce  it  against 
others,  and  the  consequence  was  they  enforced  it  themselves.  If  the 
rights  of  a  man  living  in  such  a  condition  were  violated,  he  asserted 
his  rights  and  defended  himself  by  his  own  arm.  That  might  be  said 
to  be  the  employment  of  force  and  to  be  held  divorced  from  right; 
but  not  quite  so.  The  man  who  has  justice  on  his  side  always  has  a 
supreme  advantage,  and,  therefore,  if  there  is  no  supreme  authority 
over  him  to  which  he  can  appeal  for  justice  against  his  neighbor  he 
may  be  permitted  to  enforce  it  himself,  and  does  enforce  it  himself. 
A  very  large  part  of  the  enforcement  of  that  sort  of  justice  still 
remains  among  men,  notwithstanding  the  societies  into  which  they  have 
entered.  The  right  of  self-defence  is  an  instance.  If  I  am  attacked 
by  a  man  I  have  a  right  to  defend  myself,  and  I  do  so.  If  a  man 
intrudes  upon  my  property  I  have  a  right  by  my  own  arm,  without 
appealing  to  any  tribunal,  to  thrust  him  off  it,  and  I  do  so.  Those  are 
the  same  modes  of  enforcing  justice  and  protecting  rights  which  men 
would  exercise  if  there  were  no  governments  at  all.  Mr.  Locke  then 
deals  with  the  suggestion,  which,  he  says,  will  be  made,  that  this  state 
of  nature  is  a  mere  imagination  which  never  has  existed,  and  never 
is  likely  to  exist,  and  that  consequently  it  is  idle  to  inquire  what  rights 
men  would  have  in  a  state  of  nature,  or  what  means  they  would  have 
of  enforcing  them.  To  which  he  makes  the  pertinent  answer  that  all 
princes,  kings,  and  sovereign  states  are  now,  and  ever  have  been,  and 
always  must  be,  living  in  a  state  of  nature,  and  have  no  other  way  of 
enforcing  justice  or  determining  rights^than  individuals  would  have  if 
there  were  no  government  over  them. 

These  observations  all  tend  to  show,  and  I  think,  conclusively,  show, 
that  there  is  an  unwritten  law  everywhere  in  operation  which  enables 
us  to  determine  in  any  given  case  what  the  rights  of  nations  are  as 
between  each  other  in  respect  to  property,  or  in  respect  to  any  other 
relation  which  may  be  drawn  in  question,  a  law  which  "though  not 
written  upon  tables  of  stone,  or  promulgated  amid  the  thunders  of 
Sinai,  is  nevertheless  binding  upon  the  conduct  and  consciences 
nations  and  of  men." 
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When  we  look  to  the  more  particular  sources  from  which  we  are  to 
derive  knowledge  of  that  law,  I  think  they  are  these:  First,  the  actual 
practice  and  usages  of  nations;  and  these  are  to  be  learned  from  his- 
tory, iu  the  modes  in  which  the  relations  and  intercourse  of  nations 
with  one  another  are  conducted,  in  the  acts  commonly  done  by  them 
without  objection  from  other  nations,  in  the  treaties  which  they  make 
with  each  other— although  these  should  be  considered  with  some 
degree  of  caution,  for  they  are  sometimes  exacted  by  a  more  powerful 
from  a  weaker  nation,  and  do  not  always  contain  the  elements  of  jus- 
tice. And  this  practice  and  these  usages  are  also  to  be  found  in  the 
diplomatic  correspondence  between  nations,  which  assert  principles 
on  one  side  that  meet  with  acquiescence  on  the  other. 

Another  source  from  which  we  may  ascertain  the  actual  practice  and 
usages  of  nations  is  from  the.  judgments  of  those  courts  which  pro- 
fess to  administer  the  laws  of  nations, — such  as  prize  tribunals,  which 
are  sometimes  called  international  tribunals,  although,  strictly  speak- 
ing, they  are  not  such.  When  these  sources  fail  to  discover  the  rule  by 
which  we  are  to  be  bound,  we  must  look  to  the  great  source  from  which 
all  law  flows;  that  is  to  say,  natural  law,  the  dictates  of  right  reason,  or 
what  is  best  termed,  perhaps,  the  law  of  nature. 

Let  me  call  attention  to  one  most  useful  source  to  which  Ave  may  look 
for  ascertaining  what  the  law  of  nature  is,  and  which  is  not  so  com- 
monly pointed  out,  I  think,  by  writers.  I  mean  the  municipal  law.  If 
we  want  to  know  what  the  law  of  nature  is  upon  any  given  subject,  the 
municipal  law  is  a  prime  source  of  information;  and  it  is  so  because 
municipal  law  is  founded  upon  the  law  of  nature,  and  has  been  culti- 
vated in  every  civilized  state,  as  I  have  endeavored  to  point  out,  most 
assiduously  for  a  thousand  years  by  learned  experts,  either  juriscon- 
sults, or  judges.  The  efforts  of  such  men  extending  over  such  a  long 
period  of  time,  in  inquiring  and  determining  what  justice  is  in  multi- 
tudes of  cases,  are  a  mode  of  cultivating  the  system  of  the  law  of  nature. 
We  know  what  rules  are  prescribed  by  the  Liw  of  nature  from  the 
results  of  their  inquiries;  and,  therefore,  when  any  question  of  right 
arises  between  nations  similar  to  those  questions  of  right  which  arise 
in  municipal  jurisprudence,  the  municipal  jurisprudence  of  the  several 
states  of  the  world,  so  far  at  least  as  it  is  concurring,  seems  to  me  to 
be  a  prime  source  of  knowledge. 

And,  finally,  in  all  cases  where  we  are  to  seek  a  knowledge  of  the 
dictates  of  the  law  of  nature,  the  authority  of  the  jurists,  from  Grotius, 
the  great  master  of  the  science,  down  through  succeeding  writers,  to 
those  of  the  present  day — a  very  numerous  body  of  very  illustrious  men, 
given  to  ethical  studies  and  to  a  consideration  of  the  great  relations  of 
independent  states  with  each  other— constitutes  a  source  of  informa- 
tion always  respected  by  judicial  tribunals. 

That,  Mr.  President,  closes  what  I  have  to  say  in  reference  to  the 
law  which  is  to  govern  the  determination  of  the  Tribunal;  and  I  am 
happy  to  believe  that  upon  this  branch  of  the  controversy,  at  least,  I 
am  to  anticipate  no  substantial  disagreement  from  my  learned  friends 
upon  the  other  side.  I  think  the  subject  hardly  admits  of  a  difference 
of  opinion;  and  from  what  has  already  fallen  from  some  of  them,  I 
anticipate  a  concurrence. 

Sir  CHARLES  BTJSSELL.  My  learned  friend  must  not  assume  that. 

Mr.  CARTER.  Then  let  that  be  considered  as  unsaid.  I  am  apprised 
that  there  may  be  differences,  and  I  shall  listen  with  some  degree  of 
interest  to  a  statement  of  what  those  differences  are,  and  to  the  grounds 
upon  which  they  may  be  based. 
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I  now  approach  the  consideration  of  thai  question  which,  in  the  on 

adopted  by  the  Treaty,  seems  properly  to  be  !  lie  first  to  engage  our  at  ten- 
lion.  That  has  reference  to  the  rights  which  may  have  been  gained  by 
Russia  over  the  regions  in  connection  with  which  this  controversy  lias 
arisen,  and  the  rights  wliicli  consequently  the.  I'nited  States  may  have 
derived  i'roin  the  act  of  cession  of  the  Alaskan  territory  by  Kussia  to  the 
Cnited  States.  When  I  was  giving  a  historical  sketch  of  the  origin  of 
th is  controversy  I  very  brieHy  alluded  to  the  region  of  Bering  Sea  and  to 
the  early  discoveries  and  acquisitions  of  Kussia  in  that  quarter  of  the 
globe,  but  I  ought,  perhaps,  to  call  attention  to  some  of  the  details 
which  it  was  not  important  for  me  then  to  give. 

The  maritime  enterprise  and  ambition  of  Kussia,  withholding  its 
exercise  from  the  more  fruitful  and  agreeable  quarters  of  the  globe, 
were  exerted  in  these  high  northern  latitudes  on  the  coasts  of  Asia  and 
North  America.  The  discoveries  of  Kussian  navigators  in  that  region 
began  at  a  very  early  period.  As  early  as  1048  a  voyage  was  made 
from  the  Arctic  Ocean,  from  the  northern  shores  of  Siberia,  around 
through  Bering  Straits,  and  along  the  eastern  coast  of  Siberia.  That 
was  as  early  as  1G48,  and  at  about  the  same  time  there  was  a  discovery 
of  the  North  American  continent  near  the  mouth  of  the  Yukon  Kiver, 
on  the  other  side  of  Bering  Sea. 

The  PRESIDENT.  Was  not  Siberia  in  possession  of  Kussia? 

Mr.  GARTER.  So  far  as  it  could  be  in  the  possession  of  any  power,  I 
think  it  can  be  said  that  as  early  as  that  period  it  was  in  the  possession 
of  Kussia.  In  the  year  1728  Bering  made  his  voyage  through  the 
Straits  to  which  his  name  was  afterwards  given.  He  made  a  second 
voyage  in  1741,  and  in  that  voyage  he  discovered  the  eastern  shore  of 
the  Sea,  and  also  a  large  number  of  the  Aleutian  Islands.  He  discov- 
ered also  the  Commander  Islands,  which  are  the  breeding  place  of  the 
Kussian  seals;  and  it  was  upon  one  of  those  islands  that  he  was  ship- 
wrecked. 

This  discovery  of  the  Commander  Islands  by  Kussia  gave  them  a 
knowledge  of  the  herd  of  fur-seals  which  visited  that  spot,  and  enabled 
them  to  turn  that  source  of  wealth  to  the  benefit  of  man.  During  this 
period,  and  subsequent  to  the  voyages  which  I  have  mentioned,  there 
were  other  very  numerous  Kussian  voyages  in  Bering  Sea  and  along 
the  Aleutian  chain,  and  in  the  course  of  them  it  was  discovered  that 
there  were  vast  bodies  of  seals  at  certain  periods  of  the  year  migrating 
North,  and  at  certain  other  periods  migrating  South.  Their  migrations 
North  were  more  noticeable,  because  it  is  in  those  migrations  that  they 
are  more  together;  and  from  the  knowledge  the  Kussians  had  already 
acquired  of  the  habits  of  seals  around  the  Commander  Islands,  they 
had  every  reason  to  believe  that  there  was,  North  of  the  Aleutian 
Islands,  through  the  passes  of  which  they  saw  them  taking  their  course, 
some  remote  region  which  they  made  their  breeding  ground.  As  I  had 
occasion  to  state,  the  discovery  of  that  unknown  region  was  one  of  the 
great  purposes  of  Pribilof,  an  enterprising  Kussian  navigator,  and  he 
finally,  after  many  attempts,  made  the  discovery. 

The  PRESIDENT.  You  mean  to  say  Pribilof's  expedition  was  mainly 
designed  on  account  of  the  seals, — that  he,  at  that  period,  was  looking 
out  for  the  seals? 

Mr.  CARTER.  He  was.  He  had  been  looking  out  for  the  breeding 
place  of  those  seals  which  he  had  observed  making  these  migrations  to 
the  northward.  It  was  a  distinct  object  with  him,  and  he  finally  satis- 
fied his  ambition  and  made  the  discovery. 
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At  a  later  period,  Etissian  navigators  also  explored  the  region  south 
of  the  peninsula  of  Alaska,  and  down  as  far,  certainly,  as  the  54th  degree 
of  latitude,  and  as  the  Eussian  authorities  at  the  time  claimed,  down 
as  far  as  the  51st  degree  of  latitude ;  along  this  coast  (here  indicating  on 
the  map),  which  I  call  the  Northwest  Coast.  When  I  speak  of  the 
"Northwest  Coast",  without  saying  more,  I  mean  that  particular  coast 
south  of  the  60th  degree  of  North  latitude,  and  extending  down  over 
the  whole  of  the  Eussian  possessions,  and  of  British  America. 

A  few  words  as  to  the  characteristics  of  those  regions.  In  the  first 
place,  they  were  one  and  all  absolutely  incapable  of  agriculture.  No 
such  pursuit  was  possible  upon  them.  In  the  next  place,  they  were  at 
that  time  almost  uninhabited.  Scattered  tribes  of  natives,  Esquimaux, 
were  to  be  found  nearly  as  high  up  as  the  Bering  Straits;  and  I  sup- 
pose, also,  at  other  places  farther  South.  Some  of  the  Aleutian  Islands 
were  inhabited  by  native  races  called  Aleutians,  and  this  more  southern 
shore  and  the  islands  were  inhabited  to  a  still  greater  extent  by  several 
different  tribes  of  Indians.  On  the  Siberian  coast  there  were  very  few 
inhabitants,  I  mean  in  its  more  Northern  parts. 

As  there  were  no  agricultural  products,  we  may  ask  what  other  prod- 
ucts were  there.  They  were  rich  in  one  thing,  and  in  only  one  thing, 
and  that  was  fur-bearing  animals.  There  were  sea  otters,  seals,  and 
many  other  animals,  valuable  for  their  skins,  and  at  this  early  period, 
that  was  substantially  the  only  product  of  these  whole  regions  which 
was  of  any  value  to  man.  Subsequently,  of  course,  fisheries  were  devel- 
oped; but  at  that  early  period  there  was  no  product  of  these  regions 
valuable  to  man  except  animals,  which  were  valuable  on  account  of  their 
skins. 

How  could  this  sole  product  of  that  region  be  gathered  and  turned 
to  human  purposes  1  It  was  only  by  employing  the  instrumentality  of 
the  natives  who  were  from  time  to  time  engaged  in  the  pursuit  of  these 
animals,  and  visiting  them  upon  frequent,  or  upon  stated,  occasions  for 
the  purpose  of  taking  such  store  of  the  skins  as  they  had  previously 
gathered,  and  giving  by  way  of  exchange  and  return  such  articles  as 
the  natives  might  be  in  need  of.  That  was  the  only  way  in  which  the 
only  product  of  these  regions  could  be  turned  to  human  account;  and 
that  involved  the  necessity  of  having  trading  establishments  at  various 
points  along  the  coast,  and  the  furnishing  of  a  certain  number  of  vessels 
sufficient  to  carry  the  subjects  of  the  commerce  backwards  and  forwards. 
It  required,  also,  the  protecting  arm  of  the  Eussian  Government  to 
defend  the  trading  establishments  thus  formed.  Such  establishments 
were  principally — and  the  largest  of  them — on  the  islands  and  shore 
of  this  Northwest  Coast.  There  is  where  the  most  important  of  them 
were  first  placed.  There  was  at  an  early  period  at  least  one  establish- 
ment as  high  to  the  northward  as  where  the  pointer  rests  now  (indicat- 
ing on  map),  and  perhaps  others  along  that  coast;  but  as  I  now  remem- 
ber, I  think  not  at  that  very  early  period.  The  Pribilof  Islands  were 
not  inhabited  for  a  very  considerable  time  after  their  discovery.  They 
were  uninhabited  when  found.  The  population  fin  ally  inhabiting  them 
was  carried  thither  from  some  of  the  Aleutian  Islands. 

Let  me,  in  the  next  place,  remark  that  according  to  the  ideas  of  that 
age  and  of  that  time,  prior  discovery  gave  to  a  nation  the  right  and 
title  to  the  new  regions  which  it  had  discovered.  Ever  since  the  dis- 
covery of  Columbus  had  revealed  to  the  European  nations  the  existence 
of  a  new  world,  the  ambitious  of  the  different  nations  of  the  world,  or 
of  many  of  the  different  nations  of  the  world,  were  greatly  excited  in 
turning  these  various  discoveries  to  account.  There  were  likely  to  be, 
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and  there  were,  as  we  know  from  history  very  well,  conflicting  cl 
arising  out  of  an  asserted  priority  of  right;  and  those  conflicting claima 
were  often  the  subject  of  discussion  between  different  Governments* 
It  was  necessary  that  some  rule,  should  he  established  by  which  pri- 
ority of  right  should  be  determined;  and  the  rule  eventually  estab- 
lished was  the  one  which  men  would  necessarily  recognise  if  there  was 
no  other  thing  to  give  priority, — and  that  was  priority  of  discovery. 
That  came  to  be  universally  reeognixed  as  a  just  foundation  for  a  right. 
If,  indeed,  the  prior  discovery  were  subsequently  abandoned,  it  might 
go  for  nothing;  but  unless  it  was  abandoned,  if  discovery  had  been 
made,  if  an  assertion  of  title  had  accompanied  it,  and  an  intention  to 
appropriate  the  region — 

The  PRESIDENT.  And  taking  possession? 

Mr.  GARTER.  And  intention  to  take  possession.  It  was  not  necessary 
to  take  actual  possession,  at  first.  That  would  not  be  possible  in  many 
cases;  but  if  the  intention  existed  to  take  actual  possession,  and  that 
intention  were  carried  out  within  a  reasonable  period,  and  not  aban- 
doned, the  full  and  complete  foundation  of  a  right  was  laid. 

How  far  did  such  a  right  extend?  A  nation  discovers  some  part  of 
the  Atlantic  Coast  of  the  United  States.  Could  it  claim  the  whole 
Atlantic  Coast  upon  the  basis  of  that  mere  discovery?  How  great  a 
strip  of  the  coast  does  a  discovery  of  one  particular  part  of  it  entitle 
the  nation  which  has  made  the  discovery  to  claim?  Could  she  say: 
"I  will  coast  with  vessels  along  this  shore  for  a  thousand  miles  or  two 
thousand  miles,  and  claim  the  whole  of  it  on  the  strength  of  that?77 
That  was  one  of  the  questions.  Then  again:  How  far  inland  does  the 
right  thus  founded  upon  prior  discovery  extend?  That  was  another 
question.  Could  a  nation  that  had  seen  and  observed  a  particular 
point  on  the  coast  of  a  continent  extend  its  title  indefinitely  to  the 
interior  and  perhaps  to  the  ocean  on  the  other  side  of  it? 

Those  questions  were  never  fully  settled;  but  there  was  an  approach 
to  a  settlement,  and  I  think  it  was  generally  recognized  that  so  much 
of  a  coast  could  be  claimed  by  a  discovering  nation  as  it  was  in  the 
power  of  that  nation  to  fairly  occupy. 

So  much  for  the  coast.  Then  as  to  the  interior.  A  discovering  nation 
was  entitled  to  carry  back  her  claim  into  the  interior  as  far  as  the  rivers 
which  emptied  upon  the  coast  to  which  she  was  entitled  could  be  followed. 
That  was  a  sort  of  general  rule,  having  some  recommendation  sin  point 
of  reason,  which  was  asserted  and  to  a  certain  extent  recognised  by 
the  nations  at  the  time. 

Of  course,  the  right  of  a  nation  in  respect  to  the  extent  of  territory 
which  it  could  claim  title  to  could  not  be  limited  to  the  mere  point  which 
it  had  discovered.  Great  Britain  asserted  that  she  had  discovered  the 
whole  Atlantic  Coast  of  the  North  American  continent,  from  Nova 
Scotia  at  the  North,  down  to  Florida  at  the  South.  I  leave  out  of  view 
now  the  controversy  between  Great  Britain  and  Holland  which  affected 
that  portion  of  the  coast  in  which  New  York  is  situated,  the  title  of 
Great  Britain  being  finally  vindicated  to  that.  But  she  claimed,  you 
may  say,  the  whole  Atlantic  Coast  in  virtue  of  the  right  of  prior  dis- 
covery. Had  she  many  establishments  upon  that  coast  at  an  early 
period  ?  No ;  not  half  a  dozen  of  them.  That  whole  space,  an  extent  of 
3,000  miles  or  more,  was  asserted  by  Great  Britain  to  be  hers  in  virtue 
of  no  other  title  than  a  right  of  first  discovery,  and  an  occupation  in 
half  a  dozen  different  places  along  the  coast. 

Russia,  in  making  her  discoveries  of  both  shores  of  the  Bering  Sea, 
of  the  islands  of  the  Bering  Sea,  and  of  the  Northwest  Coast  down  to 
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the  54th  or  50th  degree  of  north  latitude,  claimed  and  asserted  a  sover- 
eign right  and  dominion  to  the  whole  of  the  territories  thus  discovered, 
founded  upon  prior  discovery.  She  followed  up  that  assertion  by  the 
establishment  of  these  trading  posts,  one  or  more  of  them,  on  the 
Alaskan  shore  of  Bering  Sea,  several  of  them  on  the  Northwest  Coast, 
south  of  the  peninsula  of  Alaska,  and  more  or  less  of  them  —  I  do  not 
know  how  many — upon  the  Siberian  coast.  Her  title,  therefore,  was 
based  upon  an  undisputed  prior  discovery,  and  upon  an  undisputed 
occupation,  so  far  as  those  few  establishments  could  give  an  occupation 
of  the  whole  region.  Did  they  give  a  fair  occupation  of  that  whole 
region?  That  is  a  question  which  it  is  proper  to  consider  here.  Was 
this  a  reasonable  assertion  by  her  of  dominion  over  that  vast  region? 
Could  she  fairly  claim  to  exclude  other  nations  of  the  globe  from  a  par- 
ticipation in  the  benefits  of  that  discovery  on  the  ground  of  her  prior 
discovery,  and  the  limited  occupation  which  she  had  thus  made?  Was 
that  a  fair  and  reasonable  claim?  Possession  of  everything  must,  of 
course,  correspond  to  the  nature  of  the  thing.  If  a  nation  had  discov- 
ered some  very  fruitful  part  of  the  globe, — the  West  Indies,  for  instance, 
the  more  southern  parts  of  the  United  States, — and  had  attempted  to 
lay  a  claim  to  a  thousand  miles  of  the  coast,  upon  the  mere  basis  of  an 
occupation  at  one  point,  it  might  be  deemed  very  a*reasonable.  Other 
nations  might  come  in,  and  say:  "  You  are  not  fairly  improving  the  dis- 
covery you  have  made.  Here  is  a  coast  capable  of  cultivation,  capable 
of  extensive  settlements,  capable  of  supporting  a  numerous  population, 
capable  of  enormous  production.  You  are  not  putting  it  to  the  uses 
and  purposes  for  which  nature  intended  it;  you  are  leaving  it  in  a  wild 
and  desolate  condition;  you  are  improving  only  a  small  portion  of  it; 
and  yet  you  assume  to  shut  out  the  rest  of  mankind  from  the  benefits 
of  it  on  the  basis  of  that  very  small  and  limited  occupation.  That  is 
not  just  or  right,  and  you  shall  not  be  permitted  to  do  it." 

Assertions  of  that  character  were  made  at  this  time,  and  the  justice 
of  them  was  quite  apparent.  How  was  it  with  this  northern  region? 
It  had,  as  I  have  already  said,  but  one  product,  and  that  was  these  fur- 
bearing  animals.  That  one  product  was  extremely  limited,  exhausti- 
ble in  its  character,  and  could  be  fully  reaped  and  gathered  by  one 
nation.  All  that  it  was  necessary  to  do  to  gather  the  product  of  this 
enormous  region  was  to  establish  a  few  trading  posts,  which  should  be 
the  centres  of  commercial  establishments,  and  out  from  which  vessels 
could  go  along  the  coast,  from  time  to  time,  to  gather  from  the  natives 
the  stores  of  skins  they  had  collected.  In  that  way  the  entire  product 
of  this  whole  region  could  be  reaped  easily  by  one  power,  and  there  was 
not  enough  for  more  than  one. 

The  PRESIDENT.  If  you  please,  we  will  rise  here,  and  resume  the 
hearing  at  2  o'clock. 

[The  Tribunal  thereupon  took  a  recess  for  an  hour.] 

Mr.  CARTER.  I  was  speaking,  Mr.  President,  at  the  time  the  Tri- 
bunal rose  in  reference  to  the  nature  of  the  occupation  which  it  was 
necessary  that  a  nation  should  take  in  order  to  make  good  the  title 
founded  upon  first  discovery  of  a  new  region.  And  I  had  said  that 
the  nature  of  that  occupation  must  depend  upon  the  nature  of  the 
thing  to  be  occupied,  and  that  while  acts  of  occupation  in  one  quarter 
of  the  globe  might  be  sufficient  to  make  good  a  title  to  but  a  very  lim- 
ited portion,  in  other  portions  of  the  globe  they  might  be  sufficient  to 
make  a  title  to  a  very  considerable  region  of  the  earth.  Now,  I  wish 
to  apply  those  views  to  this  Bering  Sea  region,  which  was  the  great 
theatre  of  Russian  enterprise,  and  to  show,  upon  all  the  principles  rec- 
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ognixed  in  that  age,  that  her  exclusive  title  to  all,  or  nearly  all,  of  this 
region  is  very  fully  made  out.  And,  in  the  lirsi  place,  let  me  again 
bring  to  your  attention  here,  that  the,  sole  product  of  this  region  was 
Substantially  far-bearing  animals  and  other  animals  useful  for  their 
skins,  and  thai  the  gathering  of  that  produef  was  the  sole  benefit  that 
mankind  could  derive  from  that  portion  of  the,  globe  at  the  time.  And, 
next,  there  was  only  enough  for  one  power,  and  that  one  power  was 
abundantly  competent  to  reap  the  entire  harvest.  There  was  not 
enough  for  two.  Several  nations  might,  indeed,  contend  for  the  bene- 
fits of  this  trade  in  fur-bearing  animals,  but  if  they  did,  there  would 
not  be  enough  for  all  of  them,  whilst  the  Russian  trade  would  be 
impoverished;  and  that  would  be  of  no  advantage  to  the  other  nations 
of  the  earth:  they  would  make  investments  in  it  which  would  not  be 
remunerated.  It  would  be  best,  therefore,  for  the  countries  immedi- 
ately concerned  that  the  reaping  of  the  entire  harvest  should  be  left  to 
one.  But,  in  the  next  place,  it  would  be  better  for  the  interests  of 
mankind;  and  that  is  the  important  consideration  here.  By  leaving 
the  monopoly  of  the  fur  trade  and  of  the  other  animals  to  Russia  alone 
the  trade  would  be  regular;  the  world  would  be  regularly  furnished  by 
the  product  of  this  region;  it  would  be  furnished  at  the  smallest 
expenditure  in  motley  and  labor,  and  it  would  be  furnished,  therefore, 
at  the  lowest  price.  And,  consequently,  all  interests — those  of  rival 
nations  and  of  the  whole  world  itself — would  be  best  served  by  confin- 
ing the  trade  to  the  one  Power.  The  bounty  was  easily  exhaustible, 
and  wherever  a  product  of  Nature  is  exhaustible,  it  is  better  to  leave 
the  whole  to  be  exploited  by  the  few,  or  the  one,  who  can  successfully 
do  it.  Now,  acting  upon  these  views,  Russia  made  a  perfectly  good 
title  according  to  the  ideas  of  that  age  and  according  to  a  principle 
entirely  defensible:  she  established  trading  stations  on  the  coast  of 
Siberia,  on  the  coast  of  Alaska  and  on  Bering  Sea,  and  still  others 
along  this  north-west  coast.  It  is  true  that  along  the  north-west  coast 
she  met  with  the  rivalry  of  other  nations,  and  they  made  similar  estab- 
lishments along  that  coast,  although  not  to  such  an  extent  as  Russia 
did.  But  all  north  of  the  60th  degree  of  latitude  was  left  exclusively 
to  her. 

The  PRESIDENT.  Did  you  say  60th  or  62nd? 

Mr.  CARTER.  I  say  the  60th.  It  is  sometimes  called  the  61st.  The 
line  which  separated  the  unquestioned  part  of  Russian  possessions 
from  those  which  were  questioned  was  sometimes  styled  the  60th,  and 
sometimes  61st  degree  of  north  latitude,  the  line  being  somewhat 
indefinite.  Now  that  was  a  title  which  Russia  had  asserted  upon  the 
ground  of  prior  discovery,  earlier  than  the  year  1800;  that  occupation 
she  had  made  earlier  than  1800.  She  had,  in  her  own  view — and  I  think 
justly — done  every  act  necessary  to  secure  to  her  a  complete  and  exclu- 
sive title  upon  all  the  shores  and  all  the  islands  of  that  sea,  and  to  the 
Aleutian  Islands,  which  bounded  it  on  the  southern  side.  In  1799, 
acting  upon  the  assumption  that  she  had  thus  acquired  an  exclusive 
title,  she  made  a  grant  of  the  exclusive  privilege  of  that  trade  to  a  cor- 
poration existing  under  her  laws,  and  that  was  by  what  is  called  the 
Ukase  of  1799,  or,  perhaps  more  correctly,  the  charter  of  the  American 
Company.  It  is  found  on  page  14  of  the  first  volume  of  the  Appendix 
to  the  American  Case. 

[Mr.  Carter  here  read  the  first  four  sections  of  the  Ukase.  ] 

These  extracts  from  that  Ukase  will  be  sufficient  to  convey  an  idea 
of  the  nature  and  extent  of  this  grant  by  the  Russian  Government. 
Jt  was  not  a  public  fact  notified  to  all  the  other  nations  of  the  world; 
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and  the  criticism  is  on  this  ground  made  by  the  learned  Counsel  for 
Great  Britain  in  their  Case  that  it  was  a  concession  only  in  iavor  of 
certain  .Russian  subjects,  and  was  not  leveled  against  other  nations, 
and  therefore  no  evidence  of  an  exclusive  right  against  other  nations. 
But  that  seems  not  to  be  a  correct  view.  It  was  on  the  face  of  it  an 
assumption  of  property  and  complete  dominion  by  Eussia  over  the  whole 
region.  The  act  would  have  had  no  significance  unless  Kussia  had 
entertained  the  view  that  she  was  the  sole  proprietor,  against  all  other 
nations,  of  that  region  and  of  those  products.  And,  except  upon  that 
view,  it  would  have  operated,  not  in  favor  of  Eussian  citizens,  as  it  was 
designed  to  operate,  but  against  them.  If  it  were  allowed  that  it  was 
simply  designed  as  a  concession  in  favor  of  certain  Eussiaii  subjects  to 
the  exclusion  of  others,  its  effect  would  have  been  to  extend  the  privi- 
lege to  all  nations  and  relieve  them  very  largely  of  Eussian  competition. 
Of  course,  such  could  not  have  been  its  intention.  The  design  was, 
not  to  prompt  other  nations  to  interfere  with  that  trade,  but  to  secure 
the  whole  of  it  for  the  benefit  of  Eussia  alone.  That,  I  think,  is  very 
clearly  the  proper  interpretation  of  that  Act.  And  it  is  to  be  observed, 
in  the  next  place,  that  part  of  its  design  proceeded  upon  the  notion 
tli at  the  products  of  this  region  were  few,  limited,  and  exhaustible, 
and  that  therefore  it  was  not  wise  that  there  should  continue  to  be, 
even  among  Eussian  subjects,  a  disastrous  competition  for  the  purpose 
of  reaping  the  benefits  of  that  region.  A  trade  of  this  nature,  if 
engaged  in  by  many  Eussian  subjects,  would  be  a  source  of  loss,  and 
it  was  better  to  confine  it  to  one  proprietor.  These  were  the  motives 
upon  which  the  Charter  of  1799  was  based.  In  order  to  show  the  view 
entertained  by  Eussia  at  this  time,  I  may  read  a  quotation  which 
appears  on  page  15  of  our  Counter-Case,  from  a  letter  from  the  Eussian- 
Americau  Company  to  the  Eussian  Minister  of  Finance  (quoting): 

The  exclusive  right  granted  to  the  Company  in  the  year  1799  imposed  the  prohibi- 
tion to  trade  in  those  regions,  not  only  upon  foreigners,  but  also  upon  Russian  sub- 
jects not  belonging  to  the  company.  This  prohibition  was  again  affirmed  and  more 
clearly  defined  in  the  new  privileges  granted  in  the  year  1821,  and  in  the  regulations 
concerning  the  limits  of  navigation. 

Now  the  next  public  act  of  Eussia  in  relation  to  this  region  was  the 
celebrated  Ukase -of  1821,  which  cuts  such  a  figure  in  this  controversy. 
This  Ukase  was  of  a  different  character  in  one  particular:  it  purported 
to  be  levelled  against  other  nations  and  to  prohibit  their  interference 
with  this  trade.  It  will  be  found  on  page  16  of  the  first  volume  of  the 
Appendix  to  the  American  Case.  The  substance  of  it  consists  of  rules 
relating  to  the  navigation  and  trade  of  these  northern  regions,  and  the 
first  three  sections  of  those  rules  are  the  ones  which  more  nearly  concern 
us.  They  are  as  follows : 

SEC.  1. — The  pursuits  of  commerce,  whaling,  and  fishery,  and  of  all  other  industry 
on  all  islands,  ports,  and  gulfs,  including  the  whole  of  the  northwest  coast  of  America, 
beginning  from  Behring's  Straits  to  the  51°  of  northern  latitude,  also  from  the  Aleu- 
tian Islands  to  the  eastern  coast  of  Siberia,  as  well  as  along  the  Kurile  Islands  from 
Behring's  Straits  to  the  South  Cape  of  the  Island  of  TJrup,  viz.,  to  the  45°  50'  northern 
latitude,  is  exclusively  granted  to  Russian  subjects. 

SKC.  2. — It  is  therefore  prohibited  to  all  foreign  vessels  not  only  to  land  on  the 
coasts  and  islands  belonging  to  Russia  as  stated  above,  but  also  to  approach  them 
within  less  than  a  hundred  Italian  miles.  The  transgressor's  vessel  is  subject  to 
confiscation  along  witl^tho  whole  cargo. 

SEC.  3. — An  exception  to  this  rule  is  to  be  made  in  favor  of  vessels  carried  thither 
by  heavy  gales  or  real  want  of  provisions,  and  unable  to  make  any  other  shore  but 
such  as  belongs  to  Russia.  In  these  cases  they  are  obliged  to  produce  convincing 
proofs  of  actual  reason  for  such  an  exception.  Ships  of  friendly  governments  nierely 
on  discoveries  are  likewise  exempt  from  the  foregoing  rule  (Srcc.  2). 

In  this  case,  however,  they  must  previously  be  provided  with  passports  from  thi 
Russian  Minister  of  the  Navy. 
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Then  follows  an  elaborate  series  of  rules  designed  lo  operate  upon 
foreign  vessels,  and  to  apply  to  eases  where  there  are  any  inf'raet ions 
of  these  prohibitions,  and,  where  sei/nres  and  eonliseations  shall  follow, 
providing  how  the  eonliseations  shall  be  made. 

[Quoting  again  at  the  request  of  Sir  Charles  Russell]: 

SEC.  14. — It  is  likewise  interdicted  to  foreign  ships  to  carry  on  any  traffic  or  barter 
•with  the  natives  of  the  islands,  and  of  the  northwest  coast  of  America,  in  the  whole 
extent  hereabove  mentioned.  A  ship  convicted  of  this  trade  shall  be  confiscated. 

Now  here  was  an  assertion  of  sovereignty  over  the  whole  shore  on 
the  Asiatic  Coast,  from  Bering  Straits  down  to  the  Island  of  I  Imp, 
which  is  about  where  the  pointer  now  is  [indicating  the  position  on  the 
map],-  and  near  the  47th  degree  of  north  latitude,  and  it  extended  on 
the  American  Coast  of  Bering  Straits  down  to  the  51st  degree  of  north 
latitude,  thus  carrying  the  Russians  further  south  on  the  American 
coast  than  they  were  carried  by  the  Charter  of  1799,  which  limited  them 
to  55°.  The  character,  therefore,  of  that  public  Act  of  Russia,  so  far 
as  the  shores  were  concerned,  was  unmistakable.  It  assumed  absolute 
and  entire  sovereignty  over  them,  and,  as  I  have  already  pointed  out, 
it  was  perfectly  well  supported  by  her  title,  which  had  been  acquired 
and  established  over  those  regions,  a  title  just  in  itself  and  entirely 
acceded  to  in  that  age  of  discovery.  What  was  the  character  of  that 
assertion  in  respect  to  the  sea,  for  that  is  the  important  question  before 
us?  Was  it  an  assumption  of  dominion  on  the  part  of  Russia  over  the 
whole  of  Bering  Sea,  and  to  that  part  of  the  Pacific  Ocean  embraced 
within  those  boundaries  ?  Did  it  assume,  did  it  purport,  to  be  an  assump- 
tion of  dominion  on  the  part  of  Russia  over  the  whole  of  Bering  Sea 
and  of  the  North  Pacific  Ocean  along  these  lines?  I  do  not  think  that 
there  is  any  evidence  whatever  that  that  was  the  nature  or  intention 
of  the  Ukase — none  at  all.  An  assumption  of  that  kind  would  have 
been  tantamount  to  saying  that  that  vast  extent  of  sea  was  Russia's 
property  and  included  within  her  territory,  and  therefore  subject  to  her 
dominion  and  laws  as  such.  But  there  is  nothing  in  this  Ukase  of  1821 
importing  that  the  intention  of  Russia  was  to  make  any  such  pretension 
as  that  in  the  way  of  authority  over  the  sea.  She  said  this : 

SEC.  1. — The  pursuits  of  commerce,  whaling,  and  fishery,  and  of  all  other  industry 
on  all  islands,  ports,  and  gulfs,  including  the  whole  of  the  northwest  coast  of  America, 
beginning  from  Bering's  Straits  to  the  51°  of  northern  latitude,  also  from  the  Aleu- 
tian Islands  to  the  eastern  coast  of  Siberia',  as  well  as  along  the  Kurile  Islands  from 
Bering's  Straits  to  the  South  Cape  of  the  Island  of  Urup,  viz,  to  the  45°  50'  northern 
latitude,  is  exclusively  granted  to  Russian  subjects. 

That  was  a  grant  of  colonial  trade,  and  of  colonial  trade  alone;  that 
is  all.  And  that  is  what  Russia,  according  to  the  doctrines  of  that  age, 
had  a  perfect  right  to  do.  Nothing  was  more  clearly  admitted  at  that 
time,  than  that  every  nation  had  a  right  to  arrogate  to  itself  the  exclu- 
sive benefits  of  trade  with  its  colonies,  and  to  prohibit  every  other 
nation  from  engaging  in  such  trade,  and  to  take  such  measures  as 
might  be  necessary  to  enforce  the  exclusion  of  other  nations.  What 
did  Russia  next  do ?  Did  she  assert  anything  of  the  nature  of  sovereign 
dominion  over  the  sea?  Nothing  of  the  kind. 

SEC.  2. — It  is  therefore  prohibited  to  all  foreign  vessels  not  only  to  land  on  the 
coasts  and  islands  belonging  to  Russia  as  stated  above,  but  also  to  approach  them 
within  less  than  a  hundred  Italian  miles.  The  transgressor's  vessel  is  subject  to 
confiscation  along  with  the  whole  cargo. 

Mr.  Justice  HARLAN.  That  is  not  an  absolute  doctrine  now. 
Mr.  CARTER.  It  is  an  admitted  doctrine  now.    Every  nation  has  a 
right  to  claim  for  itself  the  benefits  of  its  colonial  trade.    Now  all  that 
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Kussia  undertook  to  do  was  to  protect  an  exclusive  grant  of  its  colonial 
trade;  and  it  adopted  tlie  measure — a  familiar  one  in  that  age — of 
interdicting  the  approach  of  a  foreign  vessel  within  a  certain  line  of 
the  coast.  Now  what  was  the  reason  of  that1?  The  general  rule  of 
international  law  which  limited  the  sovereignty  of  a  nation  to  a  strip 
of  the  sea  three  miles  in  width  and  along  its  coast,  was  not  as  well 
known  and  acknowledged  in  that  age  as  it  is  now,  but  it  was  nearly  so. 
It  was  perfectly  familiar  at  that  time  to  the  statesmen,  jurists,  and 
legislators  of  the  world;  not  perhaps  so  perfectly  established  as  now — 
for  the  freedom  of  the  seas  was  subject  to  more  limitations  then  than 
now — but  still  it  was  a  recognized  doctrine  at  that  time.  But  of  course 
the  territorial  limit  of  a  nation  could  not  be  the  limit  beyond  which 
it  could  not  exercise  any  power  at  all  for  the  purpose  of  protecting  an 
interest  attached  to  the  shore;  it  would  be  permissible  for  a  nation  to 
preserve  the  right  to  its  colonial  trade  by  interdicting  the  approach  of 
foreign  vessels  within  a  much  greater  width  than  three  miles.  If  a 
foreign  vessel  could  come  to  within  a  short  distance  though  more  than 
three  miles  at  a  favorable  moment  for  its  purposes,  all  the  benefits  of 
the  colonial  trade  of  a  nation  could  not  be  secured  to  that  nation.  A 
nation  must  be  permitted  to  prevent  vessels  from  hovering  on  the  coast. 

The  PRESIDENT.  Do  you  mean  in  reference  to  offences  involving 
confiscation? 

Mr.  CARTER.  What  I  mean  to  say  is  that  the  offences  which  involve 
confiscation  could  be  committed  by  coming  within  one  hundred  miles. 

The  PRESIDENT.  But  could  that  be  if  committed  outside  the  three 
mile  limit1? 

Mr.  CARTER.  I  say  not  only  beyond  the  three  mile  limit,  but  even 
beyond  the  hundred  mile  limit.  The  ukase  is  silent  upon  that  point, 
but  that  is  one  of  the  sections  of  the  prohibition.  Now,  in  order  to 
show  what  measures  were  usually  resorted  to  for  the  purpose  of  pro- 
tecting colonial  trade,  and  what  measures  were  sanctioned,  I  may  refer 
the  learned  Arbitrators  to  a  decision  of  Chief  Justice  Marshall  of  the 
Supreme  Court  of  the  United  States  in  the  case  of  Church  against 
Hubbart,  which  is  reported  in  the  second  of  Cranch's  Reports,  page 
187.  Mr.  Chief  Justice  Marshall  in  that  case  says: 

That  the  law  of  nations  prohibits  the  exercise  of  any  act  of  authority  over  a  vessel 
in  the  situation  of  the  Aurora,  and  that  this  seizure  is,  on  that  account,  a  mere 
maritime  trespass  not  within  the  exception,  cannot  he  admitted.  To  reason  from 
the  extent  of  the  protection  a  nation  will  afford  to  foreigners,  to  the  extent  of  the 
means  it  may  use  for  its  own  security,  does  not  seem  to  he  perfectly  correct.  It  is 
opposed  by  priuciples  which  are  universally  acknowledged.  The  authority  of  a 
nation  within  its  own  territory  is  absolute  and  exclusive.  The  seizure  of  a  vessel 
within  the  range  of  its  cannon  by  a  foreign  force  is  an  invasion  of  that  territory,  and 
is  a  hostile  act  which  it  is  its  duty  to  repel.  But  its  power  to  secure  itself  from  injury 
may  certainly  be  exercised  beyond  the  limits  of  its  territory. 

Upon  this  principle,  the  right  of  a  belligerent  to  search  a  neutral  vessel  on  the  high 
seas  for  contraband  of  war  is  universally  admitted,  because  the  belligerent  has  a 
right  to  prevent  the  injury  done  to  himself  by  the  assistance  intended  for  his  enemy. 
So  too,  a  nation  has  a  right  to  prohibit  any  commerce  with  its  colonies.  Any 
attempt  to  violate  the  laws  made  to  protect  this  right  is  an  injury  to  itself  which  it 
may  prevent,  and  it  has  a  right  to  use  the  means  necessary  for  its  prevention.  These 
means  do  not  appear  to  be  limited  within  any  certain  marked  boundaries,  which 
remain  the  same  at  all  times  and  in  all  situations.  If  they  are  such  as  unnecessarily 
to  vex  and  harass  foreign  lawful  commerce,  foreign  nations  will  resist  their  exercise. 
If  they  are  such  as  are  reasonable  and  necessary  to  secure  their  laws  from  violation, 
they  will  be  submitted  to. 

In  different  seas  and  on  different  coasts  a  wider  or  more  contracted  range  in  which 
to  exercise  the  vigilance  of  the  Government  will  be  as:*ented  to.  Thus  iu  the  Chan- 
nel, where  a  very  great  part  of  the  commerce  to  and  from  all  the  north  of  Europe 
passes  through  a  very  narrow  sea,  the  seizure  of  vessels  on  suspicion  of  attempting 
an  illicit  trade  must  necessarily  be  restricted  to  very  narrow  limits ;  but  on  the  coast 
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of  South  America,  seldom  frequented  by  vessels  but  for  the  purpose  of  illicit  trade, 

the  vigilance  of  the  ( Jovernment  may  be  extended  somewhat,  further,  and   foreign 
nations  submit,  to  such  regulations  as  are  reasonable  in  t  hemselves  and  arc  really 
ary  to  secure  that  monopoly  of  colonial  commerce,  which  is  claimed  by  all 
nations  holding  distant  possessions. 

If  this  right  M  extended  too  far,  the  exercise  of  it  will  he  resisted.  It  has  occa- 
sioned long  and  i'reijiient  contests  which  have,  sometimes  ended  in  open  war.  The 
English,  it  will  he  well  recollected,  complained  of  the  right  claimed  by  Spain  to 
search  their  vessels  on  the.  high  seas,  which  was  carried  so  far  that  the  <  Jnarda  ('«• 
of  that  nation  sei/ed  vessels  not  in  the  neighborhood  of  their  coasts.  This  practice 
•was  the  subject  of  long  and  fruitless  negotiations,  and  at  length  of  open  war.  The 
right  of  the  Spaniards  was  supposed  to  be  exercised  unreasonably  and  vexatioiisly, 
but  it  never  was  contended  that  it  could  only  be  exercised  within  the  range  of  the 
cannon  from  their  batteries. 

Indeed,  the  right  given  to  our  own  revenue  cutters  to  visit  vessels  four  leagues  from 
our  coasts  is  a  declaration  that  in  the  opinion  of  the  American  Government  no  such 
principle  as  that  contended  for  has  a  real  existence.  Nothing,  then,  is  to  be  drawn 
from  the  laws  or  the  usages  of  nations,  which  gives  to  this  part  of  the  contract 
before  the  court  the  very  limited  construction  which  the  plaint  ill'  insists  on,  or 
which  proves  that  the  seizure  of  the  Aurora  by  the  Portuguese  governor  was  an  act 
of  lawless  violence. 

The  Aurora  was  on  the  liigli  seas  at  that  time.  This  was  a  case  upon 
a  policy  of  marine  insurance,  and  the  policy  contained  a  warranty  that 
the  vessel  should  not  engage  in  prohibited  trade.  The  vessel  had  been 
taken  by  a  Portuguese  force  as  having  been  engaged  in  a  trade  pro- 
hibited by  the  law  of  Portugal,  and  she  was  captured  far  outside  the 
three-mile  limit  and  for  an  offence  committed  outside  the  three-mile 
limit. 

The  PRESIDENT.  In  time  of  peace? 

Mr.  CARTER.  In  time  of  peace.  This  vessel  had,  it  was  alleged, 
come  within  this  limit — I  do  not  remember  the  limit — but  it  was  much 
more  than  three  miles.  The  vessel  had,  as  was  alleged,  committed  an 
offence  against  that  law  of  Portugal  designed  to  protect  her  trade;  and 
having  committed  that  offence,  the  Portuguese  cruiser,  or  some  other 
Portuguese  force  seized  her,  and  the  insurance  companies  set  that  up 
as  a  defence  against  their  liability.  The  argument  was,  on  the  part  of 
the  plaintiff  in  the  suit,  that  she  was  not  engaged  in  prohibited  trade, 
and  that  if  she  were,  she  could  not  be  captured  by  a  Portuguese  cruiser 
in  the  manner  in  which  she  had  been;  and  that  no  nation  had  any 
authority  to  say  that  a  vessel  should  not  come  within  a  certain  distance 
greater  than  the  three  miles.  Mr.  Chief  Justice  Marshall  was  of  a  dif- 
ferent opinion,  as  appears  from  the  passage  I  have  just  read. 

Mr.  Justice  HARLAN.  What  is  the  date  of  that  decision? 

Mr.  CARTER.  1804  or  1805,  perhaps,  I  do  not  remember. 

Mr.  PHELPS.  This  opinion  is  printed  on  page  181  of  our  Argument. 

The  PRESIDENT  (to  Mr.  Carter).  Is  it  your  contention  that  this 
principle  prevails  at  the  present  day  in  international  law? 

Mr.  CARTER.  It  is  our  contention,  and  we  suppose  that  there  could 
be  no  dispute  on  that  point. 

Sir  CHARLES  KTJSSELL.  It  may  be  open  to  observation. 

Mr.  CARTER.  When  the  other  side  come  to  make  their  observations 
they  will  have,  if  they  question  this  decision,  to  upset  the  opinion  of 
Lord  Chief  Justice  Coburii  in  Hegina  v.  Kelm,  a  case  decided  not  long 
ago.  That  case  engaged  the  attention  of  a  large  number  of  judges  in 
Great  Britain.  Chief  Justice  Marshall's  decision  was  quoted  by  Lord 
Chief  Justice  Coburn  with  entire  approbation.  Now  then,  what  was 
the  character  of  this  assertion  of  authority  by  Russia?  Was  it  an 
assertion  of  general  dominion  over  the  seas,  of  an  extension  of  her  ter- 
ritory over  all  the  Bering  Sea  and  part  of  the  Pacific  Ocean — of  a  right 
to  legislate  againsjb  foreign  nations  in  respect  to  these  seas — of  a  right? 
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to  exclude  other  nations  from  them — was  that  the  nature  of  the  preten- 
sion set  up?  Not  at  all.  There  was  a  grant  to  a  private  company  of 
the  exclusive  privilege  of  colonial  trade  to  which  Russia  had  a  perfect 
title;  and  it  was  designed  to  prohibit  any  interference  with  that  trade 
by  other  nations.  It  is  apparent  on  the  face  of  it.  It  says :  "  We  there- 
fore interdict,"  that  is,  because  we  have  made  this  grant,  and  for  the 
purpose  of  protecting  such  grant.  Now,  that  interdiction  may  have 
been  reasonable  or  unreasonable;  but  the  doctrine  upon  which  it 
was  founded  is  justified,  not  only  by  the  practice  of  nations,  but  by 
every  rule  of  international  law,  and  it  stands  as  good  to-day  as  in  that 
time.  I  have  said  it  may  have  been  reasonable  or  unreasonable.  I 
may  say  that  it  was  in  the  highest  degree  reasonable.  You  will  remem- 
ber the  decision  of  Chief  Justice  Marshall,  just  read,  that  such  an  exclu- 
sion of  the  vessels  of  a  nation  on  a  frequented  coast,  the  general  path- 
way of  commerce,  would  be  unreasonable,  and  would  not  be  submitted 
to  by  other  nations.  It  would  interfere  with  their  commerce  too  much. 
But  in  a  distant  and  remote  sea,  a  larger  exclusion  might  be  justifiable. 
For,  what  purpose  could  a  vessel  other  than  Eussian  entering  Bering 
Sea  in  1821  have?  Whaling  was  at  that  time  very  little,  if  at  all,  car- 
ried on.  The  probabilities  were  that  if  any  vessel  were  found  in  those 
seas  it  was  for  the  purpose  of  engaging  in  trade  connected  with  the 
shores,  and  therefore  the  probability  was  that  she  was  engaged  in  an 
illicit  trade.  The  very  circumstance  that  she  was  in  that  Eussian  Sea 
was  a  suspicious  circumstance,  and  justified  her  being  treated  as  being 
engaged  in  suspicious  business. 

The  PRESIDENT.  You  mean  if  the  ship  had  been  engaged  in  whaling? 

Mr.  CARTER.  It  would  have  applied  undoubtedly  to  a  vessel  if  her 
object  had  been  whaling.  It  was  not  the  intention  of  Eussia  to  assume 
general  dominion  over  those  seas.  A  vessel  might  be  whaling  and  be 
within  one  hundred  miles  of  the  shore  without  exposing  herself  to  any 
suspicion  of  unjustifiable  trade;  but  whaling  was  substantially  unknown 
at  that  time. 

The  PRESIDENT.  Whaling  is  the  first  item  mentioned. 

Mr.  CARTER.  Yes. 

The  PRESIDENT.  You  establish  a  difference  between  whaling  and 
fishing. 

Mr.  CARTER.  I  think  the  fair  interpretation  of  that  grant  does  not 
include  whaling. 

The  PRESIDENT.  But  fishing  in  the  open  sea  would  not  be  inter- 
dicted? 

Mr.  CARTER.  I  think  the  interdict  is  confined  to  what  is  done  on  the 
coasts  (quoting  again) : 

SEC.  1. — The  pursuits  of  commerce,  whaling*,  and  fishery,  and  of  all  other  indus- 
try on  all  islands,  ports,  and  gulfs  including  the  whole  of  the  northwest  coast  of 
America,  beginning  from  Behring's  Straits  to  the  51°  of  northern  latitude,  also  from 
the  Aleutian  Islands  to  the  eastern  coast  of  Siberia,  as  well  as  along  the  Kurile 
Islands  from  Behring's  Straits  to  the  South  Cape  of  the  Island  of  Urup,  viz,  to  the 
45°  50'  northern  latitude,  is  exclusively  granted  to  Russian  subjects. 

That  is  a  grant  to  the  exclusive  pursuit  of  commerce,  whaling, 
fishery,  and  all  other  industries  on  all  islands,  ports,  and  gulfs. 

The  PRESIDENT.  The  hundred-mile  limit  is  for  the  hovering? 

Mr.  CARTER.  The  hundred-mile  limit  is  for  the  purpose  of  prevent- 
ing infractions. 

The  PRESIDENT.  But  they  must  come  to  the  coasts? 

Mr.  CARTER.  The  mere  coming  within  one  hundred  miles  would  be 
an  infraction.  But  you  must  separate  the  grant  from  the  measure  of 
pi'dtteetion  which  was  contrived  for  the  purpose  of  securing  the  grant. 
B  s3  P'T  xii 7 


98        ORAL  ARGUMENT  OF  JAMES  C.  CARTER,  ESQ. 


1C    O 


The  grant  is  one  thing,  the  measure  is  another.  Mere  presence  there  is  a 
violation.  Now,  I  have  said  that  upon  the  face  of  this  Ukase  it  does  not 
purport  to  assume  dominion  over  any  part  of  the  sea;  it  purports  only  to 
establish  a  defensive  and  sell-protecting  regulation  \\  liicli  is  to  operate 
over  one  hundred  miles  of  the  sea.  And  let  me  say  right  here,  a>  it 
appears  to  be  interesting  the  Arbitrators,  that  such  things  \vere 
extremely  common  and  are  found  at  the  present  day.  For  instance, 
every  nation  lias  its  custom  laws,  and  there  are  often  carried  on  opera 
tions  in  violation  of  those  laws;  and  one  manner  of  doing  this  is  for  a 
vessel  having  a  cargo  of  goods  on  board  to  come  and  hover  on  tin- 
coast  of  a  nation  until  another  vessel  comes  out  and  transships  her 
cargo.  Now,  a  nation  must  have  the  privilege  of  preventing  this  in 
some  way;  and  if  a  nation  were  not  permitted  to  exclude  the  smuggler 
for  more  than  three  miles  from  the  coast,  she  would  be  almost  defence- 
less against  it.  And  therefore  nations  must  have  some  manner  of  pre- 
venting vessels  from  coming  within  sight  of  the  shore. 

Justice  HARLAN.  Is  your  argument  to  the  first  and  third  points  of 
the  Articles  of  the  Treaty? 

Mr.  CARTER.  My  point  is  confined  to  an  explanation  of  the  real 
nature  of  this  prohibition  contained  in  the  Eussian  Ukase  of  1821. 

Justice  HARLAN.  I  am  speaking  of  the  first  point  of  Article  VI  of 
the  Treaty ;  it  does  not  require  attention  from  the  Arbitrators,  because 
it  relates  to  Kussia. 

Mr.  CARTER.  Well,  it  is  a  part  of  my  argument  not  only  to  show 
that  Eussia  did  assert  the  exercise  of  a  self  defensive  power,  but  also 
the  rightfulness  of  the  assertion.  It  is  not  important  to  urge  it,  but  it 
is  a  fair  part  of  the  discussion.  It  may  be  well  contended  that  not 
only  did  Eussia  make  this  assertion,  but  that  it  was  a  rightful  one. 
For  the  purpose  of  showing  that,  let  me  speak  of  the  hovering  acts. 
The  laws  and  statutes  of  Great  Britain — 

Mr.  PHELPS.  And  France. 

Mr.  CARTER.  And  France  as  well,  for  the  prevention  of  smuggling, 
forbid  a  vessel  from  hovering  on  the  coast. 

They  prohibited  any  vessel,  foreign  or  other,  from  hovering  there; 
and  the  penalty  for  hovering  within  four  miles  is  capture  and  con- 
fiscation. 

Sir  CHARLES  EUSSELL.  Four  leagues. 

Mr.  CARTER.  Four  leagues — the  penalty  is  capture  and  confisca- 
tion. It  is  the  universal  penalty.  So,  also,  there  are  quarantine  laws, 
which  under  certain  circumstances  require  vessels  at  certain  times  to 
come  to  at  a  distance  from  the  shore  much  further  out  than  three  miles, 
and  await  a  boarding  vessel  there;  and  the  penalty  for  a  violation 
of  such  enactments  is  always  capture  and  confiscation. 

So  that  this  instance  of  an  exercise  of  authority  by  Eussia  operative 
over  a  belt  of  the  sea  beyond  the  limits  of  three  miles  is  not  an  excep- 
tional exercise  of  authority,  but  one  commonly  resorted  to,  and  always 
resorted  to  when  there  is  the  necessity  for  a  defensive  and  protective 
measure  of  that  character. 

I  will  not  go  any  further  into  that  discussion  at  this  time.  What  I 
have  thus  far  said  goes  to  show  that  that  is  the  nature  of  this  regula 
tioii  on  the  face  of  it. 

I  have  now  to  point  out  to  the  learned  Arbitrators  that  that  was  the 
view  taken  of  it  by  Eussia  at  the  time;  for  when  it  was  protested 
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Poletica  to  Mr.  Adams,  on  page  133,  Volume  first  of  the  American 
Appendix: 

I  shall  be  more  succinct,  sir,  in  the  exposition  of  the  motives  which  determined 
the  Imperial  Government  to  prohibit  foreign  vessels  from  approaching  the  north- 
west coast  of  America  belonging  to  Russia  within  the  distance  of  at  least  100  Italian 
miles.  This  measure,  however  severe  it  may  at  first  appear,  is,  after  all,  but  a 
measure  of  prevention.  It  is  exclusively  directed  against  the  culpable  enterprises 
of  foreign  adventurers,  who,  not  content  with  exercising  upon  tho  coasts  above 
mentioned  an  illicit  trade  very  prejudicial  to  the  rights  reserved  entirely  to  the 
Russian  American  Company,  take  upon  them  besides  to  furnish  arms  and  ammuni- 
tion to  the  natives  in  the  Russian  possessions  in  America,  exciting  them  likewise  in 
every  manner  to  resist  and  revolt  against  the  authorities  there  established. 

The  American  Government  doubtless  recollects  that  the  irregular  conduct  of  these 
adventurers,  the  majority  of  whom  was  composed  of  American  citizens,  has  been 
the  object  of  the  most  pressing  remonstrances  on  the  part  of  Russia  to  the  Federal 
Government  from  the  time  that  diplomatic  missions  were  organized  between  the 
countries.  These  remonstrances,  repeated  at  different  times,  remain  constantly 
without  effect,  and  the  inconveniences  to  which  they  ought  to  bring  a  remedy  con- 
tinue to  increase  ....  Pacific  means  not  having  brought  any  alleviation  to  the  just 
grievances  of  the  Russian  American  Company  against  foreign  navigators  in  the 
waters  which  environ  their  establishments  on  the  northwest  coasts  of  America, 
the  Imperial  Government  saw  itself  under  the  necessity  of  having  recourse  to  the 
means  of  coercion,  and  of  measuring  the  rigor  according  to  the  inveterate  character 
of  the  evil  to  which  it  wished  to  put  a  stop 

I  ought,  in  the  last  place,  to  request  you  to  consider,  sir,  that  the  Russian  possessions 
in  the  Pacific  Ocean  extend,  on  the  northwest  coast  of  America,  from  Behring's 
Straight  to  the  fifty-first  degree  of  north  latitude,  and  on  the  opposite  side  of  Asia 
and  the  islands  adjacent,  from  the  same  strait  to  the  forty-fifth  degree.  The  extent 
of  sea  of  which  these  possessions  form  the  limits  comprehends  all  the  conditions 
which  are  ordinarily  attached  to  shut  seas  (mers  ferme'es),  and  the  Russian  Gov- 
ernment might  consequently  judge  itself  authorized  to  exercise  upon  this  sea  the 
right  of  sovereignty,  and  especially  that  of  entirely  interdicting  the  entrance  of 
foreigners.  But  it  preferred  only  asserting  its  essential  rights,  without  taking  any 
advantage  of  localities. 

We  have  not  only  the  fair  interpretation  of  the  Ukase  itself,  but  the 
express  declaration  of  the  Russian  Government,  that  this  prohibition 
of  the  entry  of  foreign  vessels  within  100  miles  along  the  shores  of  this 
whole  coast  was  not  designed  as  an  assertion  of  sovereign  dominion 
over  the  sea,  but  only  to  defend  the  colonial  trade  of  Eussia  against 
illicit  invasions  of  it  by  foreigners. 

Mr.  Middleton,  the  American  Minister  at  St.  Petersburg  at  that  time, 
addresses  a  note  to  Mr.  Adams  in  which  he  says  that  this  is  the  purpose 
which  the  Eussian  Government  had  in  view  in  making  the  declaration 
of  this  Ukase.  I  read  an  extract  from  a  letter  of  Mr.  Middleton  to  Mr. 
Adams,  found  on  page  135  of  the  first  volume  of  our  Appendix: 

To  Mr.  Speransky,  Governor  General  of  Siberia,  who  had  been  one  of  the  commit- 
tee originating  this  measure,  I  stated  my  objections  at  length.  He  informed  me  that 
the  first  intention  had  been  (as  Mr.  Poletica  afterwards  wrote  you)  to  declare  the 
northern  portion  of  the  Pacific  Ocean  mare  clausum,  but  that  idea  being  abandoned, 
probably  on  account  of  its  extravagance,  they  determined  to  adopt  the  more  moder- 
ate measure  of  establishing  limits  to  the  maritime  jurisdiction  on  their  coasts,  such 
as  should  secure  to  the  Russian  American  Fur  Company  the  monopoly  of  the  very 
lucrative  traffic  they  carry  on.  In  order  to  do  this  they  sought  a  precedent  and 
found  the  distance  of  30  leagues,  named  in  treaty  of  Utrecht,  and  which  may  be 
calculated  at  about  100  Italian  miles,  sufficient  for  all  purposes. 

The  PRESIDENT.  Is  there  any  evidence  that  you  know  of  that  the 
Russians  at  any  time  previously  to  that  correspondence,  had  asserted 
the  right  of  mare  clausum,  the  right  of  sovereignty  to  the  Bering  Sea? 

Mr.  CARTER.  None  whatever,  neither  before  nor  since,  in  my  view, 
unless  this  Ukase  constitutes  an  assertion  of  authority;  which  I  do  not 
think  it  does. 

T^.e  PRESIDENT.  It  was  a  position  which  they  might  have  assumed, 
but  it  seems  they  state  that  they  do  not  assert  it. 
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Mr.  CARTER.  Yes,  they  suggested  that  they  had  the  right  to  ast 

it.     15ut  they  protest  that  they  lia\e  not  as-cited  it  in  fact. 

Having  described  this  Ukase  of  isi'l,  and  the  nature  of  it  such  as  it 
appears  to  he  from  a  fair  interpretation  of  the  i'ace  of  it,  and  from  the 
declarations  made  by  the  Russian  Government  in  reference  to  it,  it  is 
next  in  order  to  call  the  attention  of  the  Arbitrators  to  the  notice  which 
was  taken  of  it  by  the  American  and  the  British  Governments.  Hut 
before  I  enter  upon  this  I  desire  to  occupy  a  few  moments  in  dealing 
more  particularly  with  the  question  of  the  real  rights  of  Russia  in  or 
over  Bering  Sea  and  its  shores,  what  they  were,  and  the  place  which 
they  till  in  argument  here,  and  in  the  questions  submitted  to  the 
Tribunal. 

We  see  what  the  claim  of  Russia  was  by  this  Ukase  of  1821;  that  it 
was  an  assertion,  not  of  the  right  of  sovereignty,  but  of  the  right  to 
establish  a  protective  regulation,  operative  indeed  at  a  greater  distance 
than  three  miles  from  the  shore.  I  have,  in  the  course  of  pointing  that 
out,  somewhat  briefly  alluded  to  the  distinction  between  the  exercise 
of  full  and  sovereign  dominion  of  a  nation  over  the  sea,  or  over  land, 
as  far  as  that  goes,  and  the  exercise  of  a  self-protecting  power,  such  as 
a  defensive  regulation  of  this  sort  is.  I  wish  to  follow  up  those  obser- 
vations a  little  further,  for  the  purpose  of  fixing  in  the  nrnds  of  the 
Arbitrators  the  real  nature  of  these  two  things  and  of  their  essential 
differences. 

What  is  full  dominion  or  sovereignty  such  as  is  exercised  by  a  nation  ? 
What  is  it?  A  full  right  of  sovereignty  includes,  of  course,  a  full 
right  of  property  over  all  the  territory  to  which  that  sovereignty 
extends.  When  I  say  a  full  right  of  property,  I  mean  of  absolute 
property  in  the  territory  over  which  it  extends.  That  is  included  in 
the  idea  of  sovereignty;  and  it  includes  in  the  next  place — 

The  PRESIDENT.  You  do  not  mean  property  in  the  civil  sense? 

Mr.  CARTER.  1  do  mean  property  in  the  civil  sense;  but  I  ought 
perhaps  to  explain  that.  Take  the  private  property  in  the  land  of  any 
particular  country.  Writers  on  the  law  of  property  separate  property 
interests  into  two  parts.  One  of  them  they  call  the  dominium  uttie,, 
and  the  other  the  dominium  emincns.  The  dominium  utile  is  the  right 
to  use  and  enjoy;  and  it  is  that,  and  that  only,  which  is  vested  in  pri- 
vate individuals.  The  dominium  eminens  means  the  absolute  property, 
by  an  exercise  of  which  a  nation  can  at  any  time  displace  the  individual 
right.  That  dominium  eminens  is  vested  in  the  sovereign  power  alone, 
in  the  Government;  and  it  is  that  sovereign  right  of  property  which  I 
mean  when  I  say  that  sovereignty  embraces  the  full  property  right  in 
the  territory  over  which  it  extends. 

In  the  next  place,  it  embraces  the  right  of  legislation  over  the  whole 
territory,  the  right  of  legislation  in  respect  to  persons  and  things,  and 
consequently  the  power  of  excluding  any  foreign  nation  or  its  citizens 
from  any  part  of  the  domain  which  it  covers.  It  embraces  the  full  right 
of  Government;  and  that  is  necessarily  exclusive  of  every  other  Gov- 
ernment. No  other  Government  can  make  a  single  regulation  which 
has  any  binding  force  upon  the  territory  of  a  foreign  power. 

This  right  of  sovereignty,  embracing  both  property  and  the  right  of 
legislation,  is  necessarily  limited  by  a  rigid  boundary  line.  That  is  one 
characteristic  of  sovereignty;  it  must  be  limited  by  a  rigid  boundary 
line.  Property  cannot  exist  unless  it  is  specified  and  described;  and, 
of  course,  the  limits  of  the  laws  of  a  Government  must  be  absolutely 
and  precisely  known:  they  cannot  shift  and  vary  according  to  circum- 
stances. It  is,  therefore,  the  characteristic  of  this  full  sovereignty 
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which  a  nation  possesses  over  its  territory  that  it  is  limited  rigidly  by 
a  boundary  line,  and  that  right  of  sovereignty  is  possessed  by  the 
nation  as  a  Government,  as  an  organized  community  engaged  in  the 
business  of  administering  the  laws  and  welfare  of  the  territory  over 
which  it  extends. 

There  is  another  class  of  rights  which  a  nation  may  enjoy  and  does 
enjoy,  not  thus  rigidly  limited  by  a  boundary  line,  but  which  it  may 
exercise  wherever  it  goes  in  its  capacity  as  an  individual.  First  let  me 
mention  the  great  right  of  self  defence  that  accompanies  a  nation 
wherever  it  goes  and  may  be  exercised  by  a  nation,  not  because  it  is  a 
Government,  but  because  it  is  an  individual.  It  exercises  this  right  of 
self-defence  much  as  an  individual  exercises  it.  All  of  us  have  the 
same  right  of  self-defence,  not  because  we  have  any  Governmental 
power,  but  because  we  are  persons  who  have  rights,  and  that  is  one  of 
them.  Just  so  it  is  with  nations;  wherever  they  have  a  right  to  be, 
there  they  can  exercise  those  powers  which  are  necessary  to  protect 
them  as  persons. 

In  addition  to  protecting  themselves  as  persons  they  may  protect 
their  property.  Nations  being  corporate  persons,  not  natural  persons, 
can  scarcely  be  touched  outside  the  limits  of  their  territory  except  in 
the  way  of  touching  their  property.  I  say  those  rights  of  self-protec- 
tion may  be  exercised  by  a  nation  wherever  the  nation  has  a  right  to  be; 
and  a  nation  has  a  right  to  be  anywhere  upon  the  high  seas.  A  nation 
goes  wherever  its  property  goes,  from  one  end  of  the  world  to  the  other, 
and  it  exists  as  a  nation  until  it  reaches  the  boundaries  of  some  other 
nation.  It  cannot  pass  those.  But  on  the  high  seas  all  the  nations  of 
the  world  exist  together.  They  are  citizens  together  upon  those  seas. 
Their  commerce  goes  upon  those  seas,  and  wherever  their  citizens  and 
their  commerce  go,  there  the  nation  goes,  there  its  power  goes,  as  an 
individual.  There,  if  its  property  is  attacked  or  its  citizens  are 
attacked,  it  has  a  right  to  defend  them.  It  has  the  great  right  of  self- 
defence,  and  it  has  a  right  to  use  just  such  means  and  methods  and 
weapons  as  are  necessary  fully  and  perfectly  to  protect  itself.  That  is 
not  because  it  is  a  government,  but  because  it  is  an  individual.  It  has 
a  right  to  be  on  the  great  highway  of  nations,  to  go  there  with  its  inter- 
ests, and  if  it  could  not  protect  its  interests,  how  could  they  be  pro- 
tected at  all?  Take  the  case  of  a  fleet  of  American  merchantmen 
which  might  be  convoyed  by  an  American  man-of-war.  Suppose  it 
should  be  attacked  somewhere  on  the  high  seas.  Can  it  not  be  defended*? 
What  is  the  man-of  war  convoying  them  for,  except  for  the  purposes  of 
defence?  Wherever  upon  the  seas  a  nation's  property  is,  if  that  prop- 
erty is  in  any  manner  assailed,  it  must  protect  it.  Commerce  could 
not  exist;  the  intercourse  of  nations  could  not  subsist,  except  upon 
these  principles.  Let  it  be  supposed  that  the  citizens  of  some  foreign 
nation  should  commit  a  trespass  upon  the  property  of  citizens  of  the 
United  States  somewhere  upon  the  high  seas,  and  the  owners  of  that 
property  should  make  complaint  to  their  own  Government,  and  that 
Government  should  go  to  the  nation  to  which  the  trespassers  belonged, 
and  complain  and  say:  "The  citizens  of  your  nation  have  been  injur- 
ing the  property  of  our  citizens  on  the  high  seas;  we  ask  you  to  make 
redress".  The  answer  would  be:  u  Can  you  not  protect  your  own  citi- 
zens. Have  you  not  just  as  much  power  to  protect  your  citizens  on  the 
high  seas  as  we  have?  If  a  trespass  was  attempted  against  them,  why 
dio^they  not  resist  and  beat  off  the  trespassers,  and  if  they  were  not 
able  to  do  that  they  may  resort  to  the  courts  of  any  nation  in  the  world 
to  obtain  their  redress  ". 
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Kul  these  principles  do  not  rest  upon  any  theoretic  statement.  They 
have  been  universally  admit  ted  in  the  practice  of  nations;  and  it  is 
absolutely  true — there  is  no  sort  of  <|iialilicat  ion  to  the  proposition— 
that  wherever  a  nation  finds  it  necessary  to  employ  acts  of  force  upon 
the  high  seas  in  order  to  protect  its  own  rights  or  the  rights  of  its  cit- 
i/ens,  it  has  the,  right  to  employ  such  acts  of  force.  There  are  many 
illustrations  of  this.  Many  of  them  arise — because  that  is  where  t.he 
occasion  most  frequently  arises — under  belligerent  conditions.  Suppo 
there  is  a  war  between  the  United  States  ami  (Ireat  Britain,  and  a  poi 
of  the  United  States  is  blockaded,  and  a  British  vessel  finds  a  ve> 
belonging  to  France  attempting  to  enter  that  blockaded  port.  Wh 
does  she  do?  She  captures  her  and  carries  her  in  for  condemnation. 
Why?  Here  is  a  French  vessel,  friendly  to  both  powers,  not  designing 
to  injure  either  one  of  them,  engaged  in  peaceful  commerce,  not  directly 
aiding  or  assisting  the  belligerents;  and  yet  when  she  attempts  to  enter 
the  port  of  one  of  them  with  whom  she  is  a  friend,  the  other  who  i 
also  a  friend,  takes  her  and  captures  her.  How  is  that  to  be  defended 
It  is  defended  on  the  ground  of  necessity.  Great  Britain  says:  u 
am  carrying  on  a  war  with  the  United  States;  I  am  endeavoring  to 
subdue  the  United  States,  and  to  compel  her  to  come  to  peace  with  me. 
I  have  a  right  to  reduce  her  to  extremity;  and  here  you  are  carrying  in 
provisions,  or  what  not,  and  thus  helping  to  prolong  the  war  and  pre- 
vent me  from  subduing  iny  enemy, — which  I  have  right  to  do — and, 
therefore,  I  take  you  and  capture  you  on  the  high  seas."  The  case 
of  contraband  goods  is  the  same.  A  vessel  is  found  on  the  high  seas, 
not  attempting  to  enter  any  blockaded  port,  but  bound  to  one  of  the 
belligerent  ports  and  having  on  board  contraband  of  war.  What  is  done? 
She  is  taken  and  captured  because  it  is  necessary.  She  is  attempting 
to  assist  an  enemy.  That  is,  she  is  doing  acts  which  would  amount  to 
an  assistance  and  which  render  the  operations  of  one  of  the  belligerent 
parties  less  effective. 

It  is  admitted  in  international  law  that  when  two  nations  are  at  war 
their  rights  in  certain  particulars  are  supreme  over  other  nations,  and 
they  have  a  right  to  do  these  acts  upon  the  high  seas  because  they  are 
necessary  for  self-defence  and  self-protection.  I  speak  here  of  belliger- 
ent conditions;  let  me  pass  to  other  conditions — peaceful  conditions — 
some  of  those  to  which  I  have  already  alluded,  a  defence  of  colonial 
trade. 

The  territory  of  a  nation  does  not  extend  more  than  three  miles 
beyond  its  coast.  We  know  that.  A  nation  cannot  extend  its  system 
of  law  beyond  that  three  miles.  We  know  that;  but  nevertheless  it 
has  a  right,  as  a  person,  to  exert  any  power  of  self-defence  against 
threatened  invasion  of  its  interests  by  other  persons,  and  it  has  a  right 
to  do  all  acts  which  are  necessary  for  that  purpose.  The  line  up  to 
which  it  may  exercise  its  authority  is  not  a  boundary  line  upon  the 
earth's  surface,  but  it  is  a  line  limited  by  necessity,  and  by  necessity 
alone.  The  right  is  created  by  necessity,  and  of  course  has  no  other 
limit  than  the  necessity  which  creates  it. 

The  same  is  the  case  with  all  those  municipal  laws  of  various  nations 
designed  to  prevent  smuggling.  They  are  enforced  the  world  over, 
have  been  enforced  for  centuries,  and  are  to-day.  They  purport  to  be 
municipal  regulations,  municipal  laws.  They  are  municipal  laws  in 
every  sense  of  the  word.  The  hovering  statutes  of  Great  Britain,  for- 
bidding a  vessel  to  hover  within  four  leagues  of  her  coast,  are  binding 
upon  her  own  citizens  because  they  are  laws.  Are  they  binding  upon 
other  nations  because  they  are  laws?  No,  they  are  binding  upon  other 
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nations  because  they  are  defensive  acts  of  force  which  she  has  a  right 
to  exert.  She  would  be  quite  right  to  exert  them  even  if  the  laws  had 
not  been  passed.  If  Great  Britain  had  no  hovering  law  upon  her  stat- 
ute book,  she  would  have  a  right  to  give  instructions  to  her  cruisers  to 
prevent  vessels  hovering  upon  her  coast  under  circumstances  calculated 
to  excite  suspicion  that  they  were  engaged  in  smuggling;  and  if  other 
powers  should  complain  of  that,  the  only  question  would  be  whether  it 
was  reasonable  or  not.  Great  Britain,  being  a  constitutional  Govern- 
ment, of  course  cannot  very  well  capture  vessels  upon  the  high  seas, 
carry  them  in  and  libel  them  in  her  courts  for  condemnation,  without  a 
system  of  municipal  law  providing  for  it.  Neither  can  the  United 
States.  In  such  countries,  not  under  an  absolute  Government,  it  is 
necessary  to  have  enactments  of  municipal  law  for  the  purpose  of  gov- 
erning seizures  in  the  case  of  condemnation.  These  methods  are  all 
prescribed  by  municipal  laws.  These  municipal  laws  are  perfectly 
valid  and  binding — valid  and  binding  as  laws  upon  the  citizens  of  the 
nation  enacting  them,  valid  and  binding  upon  citizens  of  other  states, 
not  as  laws,  but  because  they  are  reasonable  exertions  of  a  self-defensive 
power. 

The  circumstance  that  they  are  enacted  into  laws  does  not,  of  course, 
take  away  from  them  their  validity.  It  only  serves  to  render  them 
more  reasonable,  because  it  subjects  foreign  citizens  only  to  the  same 
rule  to  which  the  citizens  of  the  country  themselves  are  subjected. 
Quarantine  regulations  are  of  the  same  character.  A  nation  must  have 
the  right  to  protect  itself  against  the  entrance  of  contagious  disease. 
No  people  in  the  world,  on  the  ground  that  the  seas  are  free,  have  a 
right  to  bring  disease  into  dangerous  proximity  to  the  coasts  of  another 
nation;  and  if  for  the  purpose  of  keeping  infection  clear  of  coasts,  it 
were  necessary  to  keep  vessels  100  miles  off  the  coast,  the  right  to  do 
it  would  exist. 

There  is  no  such  thing  as  universal  rules  in  international  law,  or  in 
respect  to  the  freedom  of  the  seas,  as  there  are  no  universal  rules  in 
respect  to  anything.  Everything  in  the  world  depends  upon  circum- 
stances. 

Whatever  right,  whatever  acts  of  power,  it  is  necessary  for  a  nation 
to  assert  upon  the  high  seas  in  order  to  protect  its  own  essential  inter- 
ests, if  they  are  fair,  if  they  are  moderate,  if  they  are  reasonable,  if 
they  are  suited  to  the  exigencies  of  the  case,  if  they  do  not  transcend 
the  necessity  which  creates  them,  they  are  valid,  and  all  other  nations 
in  the  world  are  bound  to  respect  them. 

The  PRESIDENT.  If  I  understand  you  aright,  your  contention  would 
be  that  the  action  of  nations  on  the  high  seas  is  founded  on  the  same 
principles  in  time  of  war  as  in  time  of  peace  ? 

Mr.  CARTER.  Precisely.  My  position  cannot  be  better  stated  than 
that.  What  gives  these  extraordinary  rights  to  nations  in  times  of 
war,  is  necessity — the  necessity  of  self  defence.  The  same  necessity  can 
arise  in  times  of  peace  just  as  well,  and  whenever  it  does  arise,  it 
demands  the  same  remedies,  and  the  same  remedies  are  applied. 

The  PRESIDENT.  Would  you  like  to  rest  awhile,  Mr.  Carter? 

Mr.  CARTER.  No,  I  am  not  at  all  tired. 

The  PRESIDENT.  The  manner  in  which  you  express  your  views  inter- 
ests us  very  highly. 

Mr.  CARTER.  I  thank  you. 

This  right  of  self-defence,  which  I  assert  and  which  is  so  entirely 
different  from  the  right  of  sovereign  jurisdiction,  does  not  militate  at 
all  against  the  freedom  of  the  seas.  It  asserts  the  freedom  of  the  seas. 
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Ife  is  exceptional  in  its  character.  It  asserts  the  general  rule  of  the 
freedom  of  the  seas,  but  says,  notwithstanding  that  freedom,  there  a:  »• 
instances  in  which  all  nations  are  subjected  to  certain  necessities,  and 
those  necessities  begot  and  create  the  authority  to  use  reasonable  meas- 
ures of  defense  and  protection.  All  reasonable  nations  will  accede  to 
them,  and  do  accede  to  them,  and,  consequently,  they  have  had  their 
place  in  all  time  on  the  statute  books  of  nations,  and  have  never  yet 
led  to  contention  except  in  cases  where  they  were  really  unreasonable, 
or  supposed  to  be  so. 

Senator  MORGAN.  Mr.  Carter,  I  believe  that  you  have  not  as  yet  read 
that  part  of  the  correspondence  between  the  two  Governments  relating 
to  the  question  of  an  assumption  of  damages  in  this  treaty  for  tres- 
passes alleged  to  have  been  committed  against  the  Government  of  the 
United  States. 

Mr.  CARTER.  No;  I  have  not. 

Senator  MORGAN.  I  wanted  to  ask  you  if,  in  the  correspondence  that 
led  up  to  this  treaty,  Great  Britain  did  not  refuse  to  admit  her  liability 
for  any  trespasses  by  her  nationals  upon  the  property  of  the  United 
States? 

Mr.  CARTER.  Well,  perhaps  she  did. 

Sir  CHARLES  RUSSELL.  Certainly  she  did. 

Senator  MORGAN.  She  did  refuse'? 

Sir  CHARLES  EUSSELL.  Certainly. 

Senator  MORGAN.  And  that  was  the  reason  why  a  claim  for  damages 
on  the  part  of  the  United  States  was  excluded  from  this  treaty. 

Mr.  CARTER.  At  a  later  stage  in  ray  argument  I  shall  deal  with  thai 
matter;  but  it  does  not  seem  to  me  to  be  especially  relevant  here. 

Senator  MORGAN.  It  seems  to  my  mind  to  be  exactly  in  point,  if  you 
will  allow  me.  Therefore,  I  ask  the  question;  if  Great  Britain  refuses 
such  responsibility  for  trespasses  by  her  nationals  on  the  high  seas 
must  it  not  follow  if  the  United  States  were  the  owners  of  this  property, 
and  if  Great  Britain  has  refused  to  become  responsible  for  the  trespass 
by  her  subjects  or  nationals,  the  United  States  may  prevent  the  tres- 
pass and  the  consequent  damage  which  they  would  otherwise  sutfer. 

Mr.  CARTER.  In  my  judgment  the  United  States  has  the  power  to 
prevent  the  trespass  and  the  consequent  damage,  whether  Great 
Britain  is  willing  to  answer  for  the  damaged  or  not. 

Senator  MORGAN.  In  this  case  I  am  trying  to  get  at  the  history  of  it. 
That  matter  had  been  under  discussion,  and  Great  Britain  had  refused 
to  become  responsible  for  the  trespasses  of  her  nationals. 

Sir  CHARLES  RUSSELL.  She  denied  that  there  was  any  trespass  upon 
the  property  of  the  United  States. 

Senator  MORGAN.  I  understand  that.  My  question  is  predicated  upon 
the  supposition  that  there  was  a  trespass.  It  was  the  property  of  the 
United  States,  and  if  there  was  a  trespass,  has  not  Great  Britain  in 
this  very  negotiation  refused  to  become  responsible,  and  excluded  it 
from  this  treaty  on  that  account?  That  is  the  point  I  wanted  to  get  at. 

Mr.  CARTER.  1  believe  that  to  have  been  the  case. 

Senator  MORGAN.  I  think  that  is  pertinent. 

Mr.  CARTER.  In  my  view  it  is  not  among  those  things  which  in  my 
mind  are  pertinent  to  the  present  discussion;  and,  of  course,  I  cannot 
very  well  argue  myself,  except  by  employing  those  grounds  and  reason 
which  in  my  mind  seem  to  be  material. 

Senator  MORGAN.  I  was  only  claiming  the  right  to  have  the  difficult 
in  my  mind  cleared  up. 

The  PRESIDENT.  Perhaps  the  counsel  on  either  side  will  clear  the 
matter  up  later  on. 
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Senator  MORGAN.  I  trust  I  am  not  too  early  with  the  suggestion, 
because  it  is  an  important  matter  in  the  case,  and  I  shall  expect  to 
hear  argument  upon  it  on  both  sides. 

Mr.  CARTER.  I  will  give  to  that  question  the  attention  which,  from 
the  interrogatory  of  the  learned  Arbitrator,  it  seeir.s  to  deserve. 

I  have  said  that  this  position,  which  I  am  seeking  to  maintain,  of  the 
right  to  self-protection  as  distinguished  from  any  assertion  of  sover- 
eignty, is  not  in  conflict  with  the  ordinary  doctrine  of  the  freedom  of 
the  seas  in  any  particular.  It  admits  that  doctrine,  stands  upon  it, 
asserts  itself  only  as  exceptional,  justifiable  in  cases  of  necessity,  and 
then  justifiable  only  up  to  the  extent  of  that  necessity;  but,  in  respect 
to  the  freedom  of  the  seas,  the  position  which  we  maintain  does  assert 
one  thing,  with  positiveness.  That  is,  that  however  free  the  seas  may 
be  in  the  just  sense  of  the  word,  they  are  not  free  anywhere,  in  any 
quarter  of  the  globe,  at  any  distance  from  the  shore — three  miles  or 
three  hundred  miles — for  the  commission  of  wrong,  and  whether  a 
thing  is  wrong  or  not  when  committed  on  the  high  seas  is  just  as  easily 
determinable  as  it  would  be  if  the  dominion  of  some  municipal  power 
extended  over  it.  In  other  words,  our  position  is  that  there  is  no  part 
of  the  globe,  on  the  sea  or  on  the  land,  that  is  not  under  the  dominion 
of  law,  and  under  the  dominion  of  a  law  which  the  courts  of  every 
nation  will  take  notice  of,  even  the  municipal  tribunals,  and  under  the 
dominion  of  a  law  which  this  Tribunal,  as  an  international  one,  will 
particularly  take  notice  of. 

I  have  been  thus  explicit  upon  this  subject,  and  have  devoted  to  it 
the  attention  I  have,  for  the  reason  that  I  think  there  has  been  consid- 
erable confusion  about  it.  There  is  a  confusion  in  relation  to  it  in  the 
opinions  of  writers  upon  international  law.  They  have  not,  as  a  gen- 
eral rule,  pointed  out  these  two  distinct  and  different  species  of  author- 
ity which  a  nation  may  exercise.  They  have  not  clearly  defined  them. 
They  have  not  placed  upon  them  the  limitations  which  clearly  attach 
to  them. 

There  is  a  confusion  about  them  in  the  discussions  of  diplomatists. 
There  is  a  good  deal  of  confusion  on  those  two  subjects  in  the  diplo- 
matic communications  between  Great  Britain  and  America  in  respect 
to  the  subjects  of  this  controversy.  That  confusion  has  found  its  way 
into  the  terms  of  the  Treaty  itself,  and  will  be  found  in  the  phraseology 
of  the  questions  which  are  submitted  to  this  Tribunal.  That  confusion 
has  arisen  to  a  very  considerable  extent  from  the  use  of  an  ambiguous 
word,  "jurisdiction,"  to  characterize  and  deiine  both  things.  Both 
these  species  of  authority  are  spoken  of  by  jurists,  by  lawyers,  in  text 
books  and  elsewhere,  under  the  general  name  of  jurisdiction,  and  thus 
that  word  has  become  one  of  ambiguous  import. 

The  word  "  jurisdiction  "  has  sometimes  been  used,  when  we  speak 
of  the  jurisdiction  of  a  nation,  in  a  certain  narrow  and  rigid  sense  as 
describing  the  sovereign  right  of  legislation;  that  is  to  say,  as  describ- 
ing that  authority  the  exercise  of  which  is  necessarily  limited  by  a 
boundary  line.  It  has  been  used  sometimes  in  that  narrow  sense,  and 
at  other  times  it  has  been  used  to  describe  any  act  of  authority  which 
a  nation  might  perform,  whether  within  that  line  or  outside  of  it.  A 
similar  ambiguity  is  found  in  the  use  of  the  word  "jurisdiction"  in 
relation  to  matters  of  municipal  law.  We  sometimes  speak  of  a  court 
having  jurisdiction  in  a  particular  controversy.  That  means  that  it 
has  just  authority  to  inquire  into  the  merits  of  the  controversy  and  to 
dispose  of  those  merits  by  a  definitive  judgment,  It  means  that  gener- 
ally; but  we  sometimes  say,  also,  that  a  court  has  jurisdiction  to  do  a 
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eertain  thing,  meaning  by  it  that  it  has  tin-  /;o/r/r  to  <i<>  :i  certain  tiling. 

We  soineiiines  speak  of  the  jurisdiction  of  a  municipal  otticer  merely  to 

nl,,-  ilir/m/r/rof  t  he  officer.     We  say  thai  a  t axing  oHicer  has  the 

jnrisilirtion  to  assess  persons  for  taxation.     We  mean  that  he  has  the 

0  do  it.  and  that  is  all  we  mean.     "Jurisdiction"  has  no  proper 

application  to  such  an  authority  as  that  :  and  it  is  from  this  ambiguous 

use  of  this  word  that  much  of  the  doubt  and  dilliculty  respecting  the 

subject  have  arisen. 

What  lias  been  the  claim  of  the  United  States  in  the  course  of  this 
controversy  in  respect  to  the  nature  of  the  authority  acquired  by 
K'ussia  in  Bering  Sea,  and  of  the  rights  which  Russia  had  gained  in 
that  sea.  and  the  rights  the  United  States  lias,  consequently,  gained 
by  the  acquisition  of  Alaska  from  her!  Has  the  United  States  ever 
maintained  at  any  tune  in  the  course  of  this  controversy  that  Russia 
had  acquired  a  dominion  over  Bering  Sea,  as  if  that  sea  were  a  part  of 
her  territory  and  that  the  United  States  had,  in  consequence,  as  the 
successor  of  Russia,  acquired  such  right  as  that!  Has  the  United 
States  ever  made  any  such  claim  as  that?  j^ever.  At  no  time  in  the 
course  of  this  controversy  has  it  ever  made  any  claim  of  that  sort,  or 
hinted  a  claim  of  that  sort.  It  has  always  put  its  case  upon  other  and 
very  different  grounds 5  namely,  that  Russia  had  property  interests — 
interests  in  the  nature  of  colonial  trade  and  other  industries — carried 
on  on  the  shores  of  Bering  Sea,  which  gave  her  a  right  to  adopt  pro- 
tective measures  which  might  be  operative,  indeed,  over  a  reasonable 
extent  of  the  sea  as  defensive  measures;  and  that  such  a  right  as  that 
the  United  States  has  also,  not  because  it  acquired  it  from  Russia — 
because  it  would  have  it  without  any  such  acquisition;  the  only  aid 
that  it  has  asserted  as  having  been  derived  from  Russia  was  the  fact 
that  Russia  had  established  these  protective  regulations  in  Bering  Sea, 
and  that  other  nations  of  the  world,  including  Great  Britain,  had  acqui- 
esced in  them;  and  that  Great  Britain  was  not  now  in  a  condition  to 
complain  of  them. 

It  has  been,  however,  the  effort — I  say  the  effort;  I  suppose  it  has 
been  the  belief — of  the  learned  counsel  who  have  had  the  interests  of 
Great  Britain  in  charge,  to  impute  to  the  United  States  the  position  of 
asserting  that  they  had  derived  from  Russia  a  dominion  in  Bering  Sea — 
a  sovereign  dominion  over  that  sea.  That  position  has  been  imputed  to 
the  United  States  in  the  Case  of  Great  Britain,  and  industriously 
imputed  to  it.  I  do  not  think  there  has  ever  been  any  good  foundation 
for  that. 

In  the  Case  of  Great  Britain,  page  134,  there  is  a  quite  formal  state- 
ment of  the  several  positions  which,  according  to  that  Case,  the  United 
States  have  taken  in  reference  to  this  controversy.  I  read  from  that: 

The  facts  stated  in  this  chapter  show  that  the  original  ground  upon  which  the  ves- 
sels seized  in  1886  and  1887  were  condemned,  was  that  Behring  Sea  was  a  mare 
clausum,  an  inland  sea,  and  as  such  had  been  conveyed  in  part  by  Russia  to  the  United 
States:  that  this  ground  was  subsequently  entirely  abandoned,  but  a  claim  was  then 
made  to  exclusive  jurisdiction  over  one  hundred'  miles  from  the  coast  line  of  the 
United  States  territory:  that,  subsequently,  a  further  claim  has  been  set  up,  to  the 
effect  that  the  United  States  have  property  in  and  a  right  of  protection  over,  fur- 
seals  in  non-territorial  waters. 

That  is  the  description  in  the  Case  of  Great  Britain  of  the  positions 
which  have  been  from  time  to  time  taken  by  the  United  States  in  refer- 
ence to  this  controversy.  It  is  a  total  error.  As  to  the  first  part  of  it, 
there  is  to  a  certain  extent,  a  foundation  for  the  statement.  The  first 
part  is  "  that  the  original  ground  upon  which  the  vessels  seized  in  1886 
and  1887  were  condemned  was  that  Behriug  Sea  was  a  mare  clausum,  an 
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inland  sea,  and  as  such  had  been  conveyed  in  part  by  Kussia  to  the 
United  States.." 

That  does  not  say  that  the  United  States  ever  took  that  position.  It 
only  says  that  that  was  the  ground  upon  which  the  vessels  had  been 
condemned.  Bur/ 1  think  the  intent  was  to  convey  the  notion  that  that 
was  the  attitude  taken  by  the  United  States.  The  paragraph  would  be 
meaningless  had  it  not  that  intent. 

It  is  literally  true  that  libels  were  filed,  in  the  cases  of  the  first  seiz- 
ures, against  the  British  vessels  in  the  United  States  District  Court  of 
Alaska,  and  that  they  were  condemned;  and  the  judge  in  his  charge 
to  the  jury,  or  in  his  opinion  giving  judgment,  went  into  the  case  and 
stated  that  Kussia  by  this  Ukase  had  acquired  a  territorial  dominion  in 
Bering  Sea.  He  stated  that  as  his  opinion ;  but  has  a  judge  in  the  United 
States  District  Court  of  Alaska  an  authority  to  speak  in  an  interna- 
tional controversy  on  behalf  of  the  United  States?  Certainly  none 
whatever.  The  position  of  the  United  States  cannot  be  gathered  from 
what  a  judge  of  a  United  States  court  happens  to  say  in  a  charge  to 
the  jury.  If  it  can,  the  United  States  would  be  responsible  for  the 
utterances  of  every  twopenny  justice  of  the  peace  throughout  the  laud; 
which  they  would  be  very  sorry  to  be. 

Where  is  the  position  of  the  United  States  in  reference  to  this  con- 
troversy to  be  sought  and  found?  In  the  utterances,  the  responsible 
utterances,  of  that  Government  made  to  Great  Britain  in  diplomatic 
form.  There  is  the  place,  and  the  only  place,  where  they  can  properly 
be  sought. 

The  PRESIDENT.  Do  you  not  think  a  Government  is  responsible  to 
other  nations  for  its  judges? 

Mr.  CARTER.  To  a  certain  extent,  it  is;  and  to  a  certain  extent,  it  is 
not. 

The  PRESIDENT.  "You  must  take  the  nation  as  a  whole. 

Mr.  Justice  HARLAN.  Judges  in  the  United  States  are  independent  of 
the  Government. 

The  PRESIDENT.  Not  as  a  nation? 

Mr.  Justice  HARLAN.  Yes;  they  are  independent  of  the  nation. 

Mr.  CARTER.  If  a  French  citizen  should  have  the  misfortune  to  be 
involved  in  litigation  in  the  United  States,  and  a  judgment  should  be 
pronounced  against  him  which  he  did  not  like,  and  he  should  appeal  to 
his  own  Government,  and  say  he  did  not  like  it,  and  the  Government 
should  appeal  to  the  United  States,  he  would  be  told  that  he  had  no  rem- 
edy; that  the  Government  of  the  United  States  was  not  responsible  for 
the  conclusions  to  which  the  judges  came.  They  might  be  law;  they 
might  not  be  law.  He  had  had  a  fair  trial ;  he  had  had  the  same  oppor- 
tunity which  citizens  of  the  United  States  have,  and  that  is  all  the 
United  States  could  give  him;  and  I  apprehend  a  similar  answer  would 
be  made  by  the  Government  of  France  in  a  similar  case. 

The  PRESIDENT.  I  am  not  quite  sure  as  to  that. 

Mr.  CARTER.  I  do  not  know  about  France,  but  I  am  very  sure  that 
is  the  answer  which  would  be  given  by  Great  Britain  in  a  similar  case. 

The  PRESIDENT.  It  is  a  rather  difficult,  and  often-discussed  point 
of  international  law,  as  to  what  is  the  responsibility  of  a  nation. 

Mr.  CARTER.  Every  Government  is,  of  course,  responsible  in  a  cer- 
tain sense  to  foreign  nations,  that  their  citizens,  when  they  happen  to 
fall  within  the  reach  of  justice,  shall  obtain  justice.  That  is,  that  they 
shall  obtain  the  same  sort  of  justice  which  is  administered  to  the  citi- 
zens of  the  country.  That  is  the  extent  of  the  foreign  obligation. 

Sir  CHARLES  EUSSELL.  You  have  got  a  British  ship  on  the  ground 
of  that  judgment. 


108       ORAL  ARGUMENT  OF  JAMES  C.  CARTER,  ESQ. 


lied. 


Mr.  CARTER.  It  is  no  more  than  a  suit  against  a  British  citizen. 

That  is  all  it  amounts  to.  .Property  of  British  citizens  is  attach 
That  is  all  the  suit  amounts  to,  and  all  that  the  United  States  is  hound 
to  do  is  to  see  that  justice  is  done.  The  course  of  procedure  in  the 
United  States  must  be  followed.  If  the  judgment  of  the  United  States 
District  Court  of  Alaska  was  complained  of,  there  was  an  opportunity 
to  appeal  to  and  obtain  the  judgment  of  the  highest  court  in  the  land. 
No  complaint  could  be  made  until  that  procedure  had  been  followed 
and  run  out  to  its  conclusion.  It  was  not  done.  So  no  complaint 
could  be  made  of  that  judgment,  nor  could  the  grounds  upon  which 
that  judgment  was  rendered  be  in  any  manner  imputed  to  the  United 
States. 

The  PRESIDENT.  I  think  we  had  better  consider  that  as  a  particular 
question,  which  we  will  argue  when  it  comes  up  later  in  the  case. 

Mr.  CARTER.  Very  well.  Where  are  we  to  look  for  the  true  grounds 
upon  which  the  United  States  based  its  position  in  these  controversies? 
Why,  obviously,  to  the  diplomatic  communications.  The  British  Gov- 
ernment did  protest  to  the  United  States  that  this  course  was  pursued, 
and  that  it  was  pursued  by  the  authority  of  the  United  States  in  giv- 
ing instructions  to  her  cruisers;  and  they  ask  now  "  Tell  us  the  author- 
ity upon  which  you  proceed."  That  was  the  demand  of  the  British 
Government — very  properly  made — u  We  want  to  know  from  you,  not 
from  a  District  judge  up  in  Alaska,  but  from  you,  who  have  the 
authority  to  state,  what  your  grounds  are.  It  is  from  you  that  we 
wish  to  know  the  grounds  upon  which  you  presume  to  seize  British 
vessels." 

That  demand  was  made;  and  what  was  the  answer  to  it?  for  there  is 
where  you  are  to  look  to  ascertain  what  the  position  is  which  the  United 
States  Government  takes.  Therefore,  I  must  again  call  the  attention 
of  the  arbitrators  to  the  response  which  was  first  made  to  these 
demands. 

The  PRESIDENT.  Do  you  mean  to  enter  on  a  new  subject? 

Mr.  CARTER.  I  perceive  that  the  hour  of  adjournment  has  about 
arrived;  and  the  citations  which  1  purpose  to  read  I  might  perhaps  as 
well  leave  for  the  next  session. 

The  PRESIDENT.  We  will  meet  on  next  Tuesday  morning,  at  half 
past  11  o'clock. 

[The Tribunal  accordingly  adjourned.] 


TENTH   DAY,  APRIL   18™,  1893. 

The  Tribunal  met  pursuant  to  adjournment. 

The  PRESIDENT.  Before  Mr.  Carter  proceeds,  I  would  beg  to  offer  an 
observation.  In  the  course  of  the  last  sitting  we  had,  I  might  almost 
say,  some  conversation  about  a  delicate  matter,  a  matter  which  is  the 
subject  of  much  controversy  in  international  law — that  of  the  responsi- 
bility of  nations  for  their  justice,  or  for  the  justice  that  is  administered 
by  them.  I  beg  to  remark  that  my  intention  was  not  at  all  to  express 
any  opinion.  I  merely  wanted  to  know  the  extent  and  purport  of  the 
contention  of  the  party  concerned.  I  believe  that  whenever  one  of  us 
addresses  one  of  the  learned  counsel  on  either  side  it  is  always  with 
the  intention  of  ascertaining  how  far  the  intention  and  the  contention  of 
both  parties,  or  of  either  party,  go,  and  not  at  all  to  express  a  personal 
opinion,  which  of  course  on  our  bench  we  are  not  called  upon  to  do ; 
and  since  in  this  particular  case  if  the  words  which  have  been  pro- 
nounced were  misconstrued,  it  is  much  less  our  intention  to  express 
any  opinion  which  would  be  considered  as  binding  upon  the  respective 
countries  or  governments  to  which  either  of  us  may  happen  to  belong. 
It  is  in  reference  to  the  words  which  I  spoke  of  in  our  last  sitting  that 
I  think  it  necessary  to  make  this  remark. 

Mr.  CARTER.  I  so  understood  the  learned  President. 

The  PRESIDENT.  Mr.  Carter,  if  you  please  to  proceed,  we  will  be  glad 
to  hear  you. 

Mr.  CARTER.  Mr.  President,  my  attention  has  been  called  to  a  copy 
of  the  London  Times  of  Monday  which  contains  some  reference  to  my 
argument  of  Friday,  and  in  certain  respects  misrepresented  me  to  such 
an  extent  that  I  feel  hardly  at  liberty  to  pass  it  without  notice.  I  can- 
not, of  course,  think  myself  called  upon  to  correct  all  misrepresenta- 
tions of, what  I  may  say  which  may  be  found  in  the  journals  of  the  day ; 
and  I  should  not  say  a  word  in  reference  to  this,  except  that  it  repre- 
sented me  as  making  some  very  disparaging  allusions  to  a  distinguished 
and  very  worthy  judge  of  a  high  court  of  the  United  States — I  mean 
the  District  Judge  of  the  United  States  for  the  district  of  Alaska.  I 
made  no  observation  whatever  disparaging  to  him.  I  did  indeed  say 
that  the  Government  of  the  United  States  could  not  be  held  responsi- 
ble for  the  grounds  and  reasons  which  judges  assign  in  the  decisions 
which  they  might  give;  that,  if  that  were  the  case,  the  Government 
might  be  held  responsible  for  the  utterances,  as  I  said — and  the  obser- 
vation might  in  good  taste  have  been  better  withh eld — of  any  two- 
penny justice  of  the  peace.  But,  of  course,  I  did  not  apply  that  obser- 
vation to  Judge  Dawson,  or  intend  in  any  manner  to  make  any  dis- 
paraging reference  to  him.  I  did  not  even  say  that  his  judgment  was 
incorrect.  On  the  contrary,  his  judgment,  so  far  as  related  to  the  con- 
demnation of  the  vessel,  was  a  sound  and  correct  judgment,  which  in 
the  due  course  of  my  argument,  I  shall  endeavor  to  defend;  and  1  have 
no  doubt  it  would  have  been  affirmed  to  that  extent  by  the  Supreme 
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lent 

of  the  United  States  WAS  not  responsible  for  the  grounds  stated  by 
judges  in  their  opinions  as  the  basis  of  their  decision,  intend  to  inti- 
mate that  the  Government  \\as  not  to  a  certain  extent  responsible  to 
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Court  of  the  United  States.     Nor  did  1,  in  >a.vmg  that  the  Government 


oilier  nations  for  the  correctness  of  the  judgments  themselves.  The. 
Government  of  the  United  States  is,  I  suppose,  responsible  toother 
nations  that  the  eiti/ens  of  other  nations  shall  have  justice  done  them 
in  t  lie  courts;  but  it  is  the  correctness  of  the  judgments  for  which  they 
are  responsible,  not  the  soundness  of  the  opinions  which  are  given  as 
the  basis  for  them. 

My  argument  on  Friday  was  directed  in  the  main  to  the  question  of 
the  rights  which  had  been  acquired  by  Kussia  in  the  Spring  Sea  and 
transmitted  by  her  to  the  United  States  by  means  of  the  cession  of  1807. 
I  had  made  a  brief  historical  sketch  of  what  maybe  called  the  Kussia  n 
pretentious,  closing  that  sketch  with  a  statement  of  the  Ukase  of  1821 
and  of  its  real  nature.  I  then  came  to  consider  the  view  which  the 
United  States  take  in  relation  to  the  Ukase  of  1821  and  the  rights 
which  might  have  been  acquired  under  it;  and  I  stated  that,  according 
to  the  views  of  the  United  States,  that  Ukase  never  asserted  a  right  of 
sovereign  dominion  over  any  part  of  Bering  Sea,  but  that  its  sole  pur- 
pose, intention  and  effect  were  to  assert  a  right  to  protect  industries 
connected  with  the  shore  by  protective  regulations  operative  over  a 
certain  portion  of  the  sea — a  thing  quite  different  from  any  assertion  of 
sovereign  dominion.  I  said  that  that  was  the  view  taken  by  the  United 
{States  and  which  always  had  been  taken  by  the  United  States;  and  it 
was  in  that  connection  that  I  observed  that  although  a  somewhat  differ- 
ent view  had  been  taken  by  the  learned  District  Judge  of  Alaska,  the 
United  States  had  never  adopted  that  view  in  its  diplomatic  communica- 
tions with  Great  Britain. 

I  further  said  that  there  was  an  endeavor  in  the  British  Case  to 
impute  to  the  United  States  the  view  that  Russia  had  acquired  a  sover- 
eign dominion  over  that  sea,  intimating  that  the  United  States  had  origi- 
nally based  its  position  upon  that  view  and  had  afterwards  shifted  its 
ground.  That  assertion  I  denied,  and  it  was  at  that  point  that  the  Tri- 
bunal rose.  It  is  my  purpose  now  to  support  that  denial,  and  to  say 
that,  from  the  first,  the  United  States  took  but  one  position  in  reference 
to  this  matter  and  have  retained  it  at  all  times  during  the  controversy. 
In  order  to  show  this  I  call  the  attention  of  the  Tribunal  to  Lord  Salis- 
bury's complaint,  which  will  be  found  at  page  162  of  the  first  volume  of 
the  American  Appendix.  I  have  already  referred  to  this  letter,  but  it 
is  important  that  I  should  now  refer  to  it  again.  It  was  not  the  first 
time  that  the  British  Government  protested  against  these  seizures ;  but 
it  was  the  first  time  that  that  Government  stated  the  grounds  of  its 
complaint.  Lord  Salisbury  had,  prior  to  the  writing  of  this  letter, 
received  from  the  American  Government  copies  of  the  records  of  the 
United  States  District  Court  of  Alaska,  by  which  it  appeared  that  the 
condemnations  in  that  court  were  founded  upon  libels  filed  for  the  pur- 
pose of  enforcing  the  American  municipal  law  which  forbade  the  taking 
of  seals  and  by  which  it  appeared  also  that  the  seizures  had  been  effected 
ata  greaterdistancethan  three  miles  from  the  shore.  It  is  on  this  ground 
that  Lord  Salisbury  conceives  that  the  seizures  were  not  justified.  He 
explains  that  ground  quite  fully  and  closes  his  letter  with  these  obser- 
vations : 


Her  Majesty's  Government  feel  sure  that,  in  view  of  the  considerations  which  I 
have  set  forth  in  this  dispatch,  which  you  will  communicate  to  Mr.  Bayard,  the  Gov- 
ernment ef  tlie  United  States  will  admit  that  the  seizure  and  condemnation  of  these 
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British  vessels  and  the  imprisonment  of  their  masters  and  crews  were  not  warranted 
by  the  circumstances,  and  that  they  will  be  ready  to  afford  reasonable  compensation 
to  those  who  have  suffered  in  consequence,  and  issue  immediate  instructions  to  their 
naval  officers  which  will  prevent  a  recurrence  of  these  regrettable  incidents. 

Mr.  Bayard's  first  communication  in  relation  to  these  seizures  will  be 
found  at  page  168.  He  then  had  before  him  the  letter  which  I  have 
just  read  of  Lord  Salisbury.  He  had  before  him  the  grounds  upon 
which  Lord  Salisbury  based  his  objection  to  these  seizures;  and  he 
was  invited  therefore  to  a  discussion  of  these  grounds  and  reasons.  As 
I  have  already  remarked,  Mr.  Bayard  thought  proper  to  waive,  or  avoid, 
that  discussion  for  the  then  present  at  least,  and  to  rely  upon  concilia- 
tory measures.  The  terms  in  which  he  did  this  will  be  found  in  the  let- 
ter to  which  I  now  call  your  attention.  As  it  is  very  short  I  will  read 
it,  although  I  have  read  it  once  before.  These  are  instructions  from 
him  to  the  American  Ministers  abroad,  the  same  letter  being  sent  to  the 
Ministers  of  several  powers,  Great  Britain  included. 

Sir  CHARLES  RUSSELL.  My  friend  has  not  observed  the  dates;  that 
is  a  month  earlier  than  the  date  of  the  communication  to  Lord  Salis- 
bury. Lord  Salisbury's  letter  is  in  August,  and  that  is  in  September. 

Mr.  CARTER.  I  am  much  obliged  to  my  learned  friend;  he  is  entirely 
right.  Let  me  withdraw  the  observation  I  have  made  that  when  Mr. 
Bayard  wrote  that  letter  lie  had  before  him  the  letter  of  Lord  Salisbury 
which  I  have  just  read.  He  did  not  have  it  before  him.  He  did  have, 
however,  before  him  the  protests  against  the  seizures  which  had  been 
made  to  him  by  the  British  Minister  in  Washington. 

He  did  have  those  before  him.  There  were  several  letters  from  the 
British  Minister  and  one  of  them,  perhaps  the  first,  was  on  the  U7th  of 
September,  1886.  The  next  one  is  of  the  same  character.  The  next  is 
a  communication  from  the  Earl  of  Iddesleigh  to  Sir  Lionel  Sackville 
West;  but  it  was  also  communicated  to  Mr.  Bayard.  That  is  on  the 
30th  of  October,  1886.  As  I  have  said,  there  was  considerable  delay 
on  the  part  of  Mr.  Bayard  in  answering  these  documents  of  the  British 
Government — delay  arising  from  the  circumstance  that  the  place  from 
which  information  was  sought  was  so  remote.  Those  observations  will 
be  sufficient  to  enable  the  learned  Arbitrators  to  understand  the  view 
first  taken  in  reference  to  the  matter  by  Mr.  Bayard,  which  is  contained 
in  the  letter  of  August  19th,  1887 : 

Mr.  Bayard  to  Mr.  Fignaud.1 

No.  256.]  DEPARTMENT  OF  STATE,  Washington,  August  19,  1887. 

SIR:  Kecent  occurrences  have  drawn  the  attention  of  this  Department  to  the  neces- 
sity of  taking  steps  for  the  better  protection  of  the  fur-seal  fisheries  in  Behriug  Sea. 

Without  raising  any  question  as  to  the  exceptional  measures  which  the  peculiar 
character  of  the  property  in  question  might  justify  this  Government  in  taking,  and 
without  reference  to  any  exceptional  marine  jurisdiction  that  might  properly  be 
claimed  for  that  end,  it  is  deemed  advisable — and  I  am  instructed  by  the  President 
so  to  inform  you— to  attain  the  desired  ends  by  international  cooperation. 

It  is  well  known  that  the  unregulated  and  indiscriminate  killing  of  souls  in  many 
parts  of  the  world  has  driven  them  from  place  to  place,  and,  by  breaking  up  their 
habitual  resorts,  has  greatly  reduced  their  number. 

Under  these  circumstances,  and  in  view  of  the  common  interest  of  all  nations  in 
preventing  the  indiscriminate  destruction  and  consequent  extermination  of  an  ani- 
mal which  contributes  so  importantly  to  the  commercial  wealth  and  general  use  of 
mankind,  you  are  hereby  instructed  to  draw  the  attention  of  the  Government  to 
which  you  are  accredited  to  the  subject,  and  to  invite  it  to  enter  into  such  an 
arrangement  with  the  Government  of  the  United  States  as  will  prevent  the  citizens 
of  either  country  from  killing  seal  in  Bearing  Sea  at  such  times  and  places,  and  by 

1  Identic  instructions  were  sent  to  the  United  States  ministers  to  Germany,  Great 
Britain,  Japan,  Russia,  and  Sweden  and  Norway. 
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such  methods  as  at   present  arc  pursued,  and  which  threaten  the  speedy  external 
tioii  of  those  animals  ;md  consequent  Kerious  lu.^s  to  mankind. 

The  ministers  of  tin-  I'nited  States  to  (iermany,  Sweden  and  Norway,  Russia, 
Japan,  and  (livut  Britain  have  heeii  each  similarly  addressed  on  the  subject  referred 
to  in  this  instruction. 

I  urn,  et,-.,  T.  F.  BAYARD. 

That  was  the  first  attitude  taken  by  the  Government  of  the  I'nite.d 
States  towards  the  Government  of  Great  Britain  in  reference  to  this 
question  and  to  the  questions  which  might  be  involved  in  it.  Distinct 
discussion  is  avoided.  All  extreme  assertions  are  waived  in  view  of 
the  conciliatory  purposes  tor  which  it  was  written.  Nevertheless  the 
grounds  upon  which  the  Government  would  put  its  case  are  not  indis- 
tinctly foreshadowed.  They  are  that  the  property  in  question,  that  of 
the  seals,  was  of  a  peculiar  nature,  and  that  the  proper  protection  of  it 
might  justify  the  exercise  by  the  United  States  of  an  exceptional  marine 
jurisdiction.  No  assumption  of  exclusive  dominion  over  Bering  Sea,  or 
anything  of  the  kind,  is  asserted. 

That  was  the  attitude  which  was  taken  by  the  United  States  during 
the  administration  of  Mr.  Cleveland  and  during  what  I  have  ventured 
to  call,  in  giving  an  account  of  the  whole  controversy,  the  first  stage 
of  the  controversy.  The  next  stage  of  it  is  occupied  with  the  dealings 
with  the  subject  during  the  administration  of  President  Harrison;  and 
the  first  statement  under  that  administration  of  the  grounds  upon  which 
the  United  States  based  the  assertion  of  its  rights  connected  with  the 
sealing  industry  was,  as  the  learned  Arbitrators  will  remember,  set  forth 
by  Mr.  Blaine  in  his  note  of  January  22,  1890,  which  is  found  on  page 
200.  That  letter  I  have  once  read.  It  is  quite  long  and  I  do  not  think 
it  necessary  to  repeat  the  reading  of  it.  It  is,  however,  important  to 
consider  the  substance  of  it,  and  I  shall  venture  to  state  that,  so  far  as 
it  relates  to  the  grounds  taken  by  the  United  States. 

That  substance  is  this:  That  the  seals  are  an  animal  in  a  high  degree 
useful  to  mankind;  that  Eussia  engaged  in  the  industry  of  preserving 
them,  cherishing  them,  and  taking  the  annual  increase  on  the  Pribylot 
Islands  at  a  very  early  period;  and  that  from  the  time  when  she  first 
engaged  in  that  industry  down  to  the  time  of  the  cession  to  the  United 
States,  no  other  nation  and  no  other  people  had  ever  attempted  to 
interfere  with  that  right;  that  the  United  States  acquired  this  industry 
together  with  the  rest  of  their  acquisition  from  Eussia  by  the  Treaty  of 
1867,  and  that  the  United  States  had  carried  on  the  same  industry  in 
substantially  the  same  way  without  any  interference  by  other  nations, 
or  other  men,  until  the  practice  of  pelagic  sealing  was  introduced;  that 
this  practice  of  pelagic  sealing  was  destructive  of  the  seal  and  therefore 
destructive  not  only  of  this  particular  industry  of  the  United  States, 
but  destructive  of  the  interest  which  all  mankind  had  in  this  animal; 
that  it  was  a  pure  wrong — to  use  his  phrase — contra  bonos  mores,  and 
consequently  the  United  States  had  a  right  to  prevent  this  invasion  of 
one  of  its  own  industries  which  was  thus  persisted  in  without  any  right 
whatever,  and  which  was  purely  an  assertion  of  a  wrong.  Those  are 
the  grounds  taken  by  Mr.  Blaine  in  this  note.  That  is  the  same  ground 
that  the  Government  of  the  United  States  has  asserted  from  the  first 
and  which  it  still  continues  to  assert. 

Now,  in  order  to  show  that  those  grounds  were  perfectly  well  under- 
stood, and  especially  by  the  British  Government.  I  call  attention  to 
Lord  Salisbury's  note  in  answer  to  that  of  Mr.  Blaine,  which  will  be 
found  on  page  207.  He  undertakes  to  reduce  to  distinct  points  the 
several  positions  taken  by  Mr.  lilaine  in  that  long  letter?  and,  I  will 
read  so  much  of  i*i : 
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Mr.  Blame's  note  defends  the  acts  complained  of  by  Her  Majesty's  Government  on 
the  following  grounds : 

1.  That  ''the  Canadian  vessels  arrested  and  detained  in  the  Behring  Sea  were 
engaged  in  a  pursuit  that  is  in  itself  contra  bonos  mores — a  pursuit  which  of  necessity 
involves  a  serious  and  permanent  injury  to  the  rights  of  the  Government  and  people 
of  the  United  States." 

2.  That  the  fisheries  had  been  in  the  undisturbed  possession  and  under  the  exclu- 
sive control  of  Russia  from  their  discovery  until  the  cession  of  Alaska  to  the  United 
States  in  1867,  and  that  from  this  date  onwards  until  1886  they  had  also  remained  in 
the  undisturbed  possession  of  the  United  States  Government. 

3.  That  it  is  a  fact  now  held  beyond  denial  or  doubt  that  the  taking  of  seals  in  the 
open  sea  rapidly  leads  to  the  extinction  of  the  species,  and  that  therefore  nations 
not  possessing  the  territory  upon  which  seals  can  increase  their  numbers  by  natural 
growth  should  refrain  frem  the  slaughter  of  them  in  the  open  sea. 

Mr.  Blaine  further  argues  that  the  law  of  the  sea  and  the  liberty  which  it  confers 
do  not  justify  acts  which  are  immoral  in  themselves,  and  which  inevitably  tend  to 
results  against  the  interest  and  against  the  welfare  of  mankind;  and  he  proceeds  to 
justify  the  forcible  resistance  of  the  United  States  Government  by  the  necessity  of 
defending  not  only  their  own  traditionaland  long  established  rights,  but  also  fche 
rights  of  good  morals  and  of  good  government  the  world  over. 

I  have  no  fault  to  find  with  that  statement  by  Lord  Salisbury.  It 
exhibits  a  clear  understanding  of  the  positions  taken  by  Mr.  Blaine  and 
well  enough  describes  them,  except  in  the  last  sentence  where  he  imputes 
to  the  United  States  Government  an  intention,  or  a  disposition,  to 
defend  the  rights  of  good  morals  and  good  government  the  world  over. 
If  he  means  they  had  asserted  a  right  to  undertake  to  do  that,  without 
reference  to  their  own  interest,  the  observation  is  not  a  correct  one. 

The  next  occasion  on  which  Mr.  Blaiue  dealt  with  the  subject  was  in 
his  letter  of  June  30,  1890,  which  is  found  on  page  224.  In  that  note 
he  takes  up  the  point,  which  Lord  Salisbury  had  dealt  with  before,  of 
Kussian  claims  in  Bering  Sea,  and  undertakes  to  answer  and  refute 
Lord  Salisbury's  view  m  reference  to  it;  but  he  does  not  in  that  letter 
in  the  slightest  degree  change  the  attitude  which  he  had  previously 
assumed  in  reference  to  pelagic  sealing,  so  far  as  respected  the  ground 
upon  which  the  Government  of  the  United  States  based  its  views.  He 
expressly  takes  care  that  it  shall  not  be  understood  that  the  United 
States  make  any  assertion  of  a  right  of  mare  chiusum  as  to  any  part  of 
Bering  Sea.  I  read  the  paragraph  of  his  letter  from  page  233.  He 
says  there : 

The  result  of  the  protest  of  Mr.  Adams,  followed  by  the  cooperation  of  Great  Brit- 
ain, was  to  force  Russia  back  to  54°  40'  as  her  southern  boundary.  But  there  was 
no  renunciation  whatever  on  the  part  of  Russia  as  to  the  Behring  Sea,  to  which  the 
ukase  especially  and  primarily  applied.  As  a  piece  of  legislation  this  ukase  was  as 
authoritative  in  the  dorninious  of  Russia  as  an  act  of  Parliament  is  in  the  dominions 
of  Great  Britain  or  an  act  of  Congress  in  the  territory  of  the  United  States.  Except 
as  voluntarily  modified  by  Russia  in  the  treaty  with  the  United  States,  April  17, 
1824,  and  in  the  treaty  with  Great  Britain,  February  16, 1825,  the  ukase  of  1821  stood 
as  the  law  controlling  the  Russian  possessions  in  America  until  the  close  of  Russia's 
ownership  by  transfer  to  this  Government.  Both  the  United  States  and  Great  Brit- 
ain recognized  it,  respected  it,  obeyed  it.  It  did  not,  as  so  many  suppose,  declare 
the  Behring  Sea  to  be  mare  clausum.  It  did  declare  that  the  waters,  to  the  extent  of 
100  miles  from  the  shores,  were  reserved  for  the  subjects  of  the  Russian  Empire.  Of 
course  many  hundred  miles,  east  and  west  and  north  and  south,  were  thus  inten- 
tionally left  by  Russia  for  the  whale  fishery  and  for  fishing,  open  and  free  to  the 
world,  of  which  other  nations  took  large  advantage.  Perhaps  in  pursuing  this 
advantage  foreigners  did  not  always  keep  100  miles  from  the  shore,  but  the  theory 
of  right  on  which  they  conducted  their  business  unmolested  was  that  they  observed 
the  conditions  of  the  ukase. 

But  the  100-mile  restriction  performed  the  function  for  which  it  was  specially 
designed  in  preventing  foreign  nations  from  molesting,  disturbing,  or  by  any  possi- 
bility sharing  in  the  fur  trade.  The  fur  trade  formed  the  principal,  almost  the  sole 
employment  of  the  Russian  American  Company.  It  formed  its  employment,  indeed, 
to  such  a  degree  that  it  soon  became  known  only  as  the  Russian  American  Fur  Com- 
pany, and  quite  suggestively  that  name  is  given  to  the  Company  by  Lord  Salisbury 
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hi  tho  dispatch  t<>  whirli  1  am  ivj.lviii^.  \\liilr,  therefore,  there  may  have  heen  a 
amount  <>i  l.-i  \\ful  whaling  .-111(1  fishing  in  the  Behring  Sea,  the  taking  of  furs 
.•igners  was  :il\\ay«  and  under  all  circumstances  illicit. 

He  there  asserts  that  it  was  not  the  purpose  of  the  Ukase  of  1821  to 
rshiblish  a  mare  claxmnn.  as  was  by  so  many  supposed,  but  that  its 
nhj«vt  was  to  preserve  for  the  exclusive  use  and  enjoyment  by  Russian 
subjects  the  benefits  of  the  fur  trade,  the  100-mile  exclusion  being  an 
Instrumentality  for  that  purpose. 

The  next  important  note  in  the  correspondence  is  that  of  August  2, 
1800,  by  Lord  Salisbury;  but  that  again  is  confined  to  this  discussion  of 
Russian  rights;  and  there  is  nothing,  I  believe,  pertinent  to  the  point 
which  I  am  now  upon,  namely,  that  of  showing  what  the  distinct  atti- 
tude  of  the  Government  of  the  United  States  was.  This  was  in  the 
course  of  the  correspondence  and  controversy  between  Mr.  Elaine  and 
Lord  Salisbury  concerning  the  extent  of  the  Russian  pretensions  and 
the  extent  to  which  they  had  been  acquiesced  in.  To  that  Mr.  Elaine 
rejoins  in  a  letter  beginning  on  page  2C>3,  and  it  is  that  letter  which 
contains  the  single  observation  which  might  be  taken  as  a  justification 
for  the  statement  that  Mr.  Elaine  had  put  the  American  claims  in  the 
controversy  upon  the  basis  of  an  acquisition  by  Russia  and  a  transmis- 
sion to  the  United  States  of  a  sovereign  dominion  over  Eering  Sea. 
That  observation  I  have  already  alluded  to,  but  I  return  to  it  again. 
It  is  found  on  page  263. 

The  United  States  contends  that  the  Behring  Sea  was  not  mentioned,  or  even 
referred  to,  in  either  treaty,  and  was  in  no  sense  included  in  the  phrase  "  Pacific 
Ocean".  If  Great  Britain  can  maintain  her  position  that  the  Behring  Sea  at  the 
time  of  the  treaties  with  Russia  of  1824  and  1825  was  included  in  the  Pacific  Ocean, 
the  Government  of  the  United  States  has  no  well-grounded  complaint  against  her. 
If,  on  the  ojher  hand,  this  Government  can  prove  beyond  all  doubt  that  the  Behriug 
Sea,  at  the  date  of  the  treaties,  was  understood  by  the  three  signatory  Powers  to  be 
a  separate  body  of  water,  and  was  not  included  in'  the  phrase  "  Pacific  Ocean",  then 
the  American  case  against  Great  Britain  is  complete  and  undeniable. 

Those  observations  standing  alone  might  fairly  be  taken  as  indicat- 
ing that  Mr.  Elaine  had  put  the  whole  position  of  the  United  States 
in  this  controversy  upon  its  ability  to  maintain  that  Russia  had  acquired 
by  the  Ukase  of  1821,  and  other  acts,  sovereign  authority  and  sovereign 
jurisdiction  over  Eering  Sea.  It  is  impossible  that  he  could  have 
intended  it  I  say  it  is  impossible  that  he  could  have  intended  it, 
because  it  is  utterly  inconsistent  with  what  he  says  in  the  same  letter. 
I  assume  that  he  intended  by  that  observation  that  if  Great  Britain 
succeeded  in  making  out  her  case,  the  United  States,  so  far  as  that  ques- 
tion was  concerned,  would  have  no  ground  of  complaint  against  her; 
and  so,  on  the  contrary,  if  the  United  States  succeeded  in  making  out 
her  case,'  Great  Britain,  so  far  as  that  question  was  concerned,  would  have 
no  just  ground  of  complaint  against  the  seizures;  but  that  he  did  not 
mean  to  change  his  ground,  becomes  perfectly  apparent  from  his  more 
distinct  assertions  near  the  close  of  the  same  letter;  and  I  must  again 
read  them. 

The  repeated  assertions  that  the  Government  of  the  United  States  demands  that 
the  Behring  Sea  be  pronounced  mare  claxsum,  are  without  foundation.  The  Govern- 
ment has  never  claimed  it  and  never  desired  it.  It  expressly  disavows  it.  At  the 
sau;e  time  the  United  States  does  not  lack  abundant  authority,  according  to  the 
abh>st  exponents  of  international  law,  for  holding  asmall  section  of  the  Behring  Sea 
for  the  protection  of  the  fur-deals.  Controlling  a  comparatively  restricted  area  of 
water  for  that  one  specific  purpose  is  by  no  means  the  equivalent  of  declaring  the  sea, 
or  any  part  thereof,  marecJansum.  yor  is  it  by  any  means  so  serious  an  obstruction 
as  Great  Britain  assumed  to  make  in  the  South  Atlantic,  nor  so  groundless  an  inter- 
ference with  the  common  law  of  the  sea  as  is  maintained  by  British  authority  to- 
day in  the  Indian  Ocean.  The  President  does  not,  however,  desire  the  long  post- 


I 
I 


ORAL  ARGUMENT  OF  JAMES  C.  CARTER,  ESQ.       115 

poneraent  which  an  examination  of  legal  authorities  from  Ulpian  to  Phillimore  and 
Kent  would  involve.  He  finds  his  own  views  well  expressed  by  Mr.  Phelps,  our  late 
minister  to  England,  when,  after  failing  to  secure  a  just  arrangement  with  Great 
Britain  touching  the  seal  fisheries,  he  wrote  the  following  in  his  closing  communi- 
cation to  his  own  Government,  September  12,  1888: 

"Much  learning  has  been  expended  upon  the  discussion  of  the  abstract  question  of 
the  right  of  mare  cJausum.  I  do  not  conceive  it  to  be  applicable  to  the  present  case. 

"Here  is  a  valuable  fishery,  and  a  large  and,  if  properly  managed,  permanent 
industry,  the  property  of  the  nations  on  whose  shores  it  is  carried  on.  It  is  proposed 
by  the  colony  of  a  foreign  nation,  in  defiance  of  the  joint  remonstrance  of  all  the 
countries  interested,  to  destroy  this  business  by  the  indiscriminate  slaughter  and 
extermination  of  the  animals  in  question,  in  the  open  neighboring  sea,  during  the 
period  of  gestation,  when  the  common  dictates  of  humanity  ought  to  protect  them, 
were  there  no  interest  at  all  involved.  And  it  is  suggested  that  we  are  prevented 
from  defending  ourselves  against  such  depredations  because  the  sea  at  a  certain  dis- 
tance from  the  coast  is  free. 

"The  same  line  of  argument  would  take  under  its  protection  piracy  and  the  slave 
trade  when  prosecuted  in  the  open  sea,  or  would  justify  one  nation  in  destroying  the 
commerce  of  another  by  placing  dangerous  obstructions  and  derelicts  in  the  open  sea 
near  its  coasts.  There  are  many  things  that  can  not  be  allowed  to  be  done  on  the 
open  sea  with  impunity,  and  against  which  every  sea  is  mare  clausum;  and  the  right 
of  self-defense  as  to  person  and  property  prevails  there  as  fully  as  elsewhere.  If  the 
fish  upon  Canadian  coasts  could  be  destroyed  by  scattering  poison  in  the  open  sea 
adjacent  with  some  small  profit  to  those  engaged  in  it,  would  Canada,  upon  the  just 
principles  of  international  law,  be  held  defenseless  in  such  a  case?  Yet  that  process 
would  be  no  more  destructive,  inhuman,  and  wanton  than  this. 

"  If  precedents  are  v  anting  for  a  defense  so  necessary  and  so  proper,  it  is  because 
precedents  for  such  a  course  of  conduct  are  likewise  unknown.  The  best  interna- 
tional law  has  arisen  from  precedents  that  have  been  established  when  the  just  occa- 
sion for  them  arose,  undeterred  by  the  discussion  of  abstract  and  inadequate  rules." 

Lord  Salisbury  in  a  note  subsequent  to  this,  on  February  21st,  1891, 
again  attempted  to  impute  to  Mr.  Elaine  a  reliance,  and  a  sole  reliance, 
on  Kussian  pretentious,  instead  of  upon  a  principle  of  property  right. 
That  will  be  found  on  page  290.  He  says  in  a  paragraph  near  the  bot- 
tom of  the  page : 

The  claim  of  the  United  States  to  prevent  the  exercise  of  the  seal  fishery  by  other 
nations  in  Behring  Sea  rests  now  exclusively  upon  the  interest  which  by  purchase 
they  possess  in  a  ukase  issued  by  the  Emperor  Alexander  I,  in  the  year  1821,  which 
prohibits  foreign  vessels  from  approaching  within  100  Italian  miles  of  the  coasts  and 
islands  then  belonging  to  Russia  in  Behring  Sea.  It  is  not,  as  I  understand,  con- 
tended that  the  Russian  Government,  at  the  time  of  the  issue  of  this  ukase,  possessed 
any  inherent  right  to  enforce  such  a  prohibition,  or  acquired  by  the  act  of  issuing  it 
any  claims  over  the  open  sea  beyond  thet  rritorial  limit  of  3  miles  which  they  would 
not  otherwise  have  possessed.  But  it  is  said  that  this  prohibition,  worthless  in  itself, 
acquired  validity  and  force  against  the  British  Government  because  that  Govern- 
ment can  be  shown  to  have  accepted  its  provisions.  The  ukase  was  a  mere  usurpa- 
tion; but  it  is  said  that  it  was  converted  into  a  valid  international  law,  as  against 
the  British  Government,  by  the  admission  of  that  Government  itself. 

Now  Lord  Salisbury  could  not,  I  think,  fairly,  with  the  correspond- 
ence of  Mr.  Elaine  before  him,  which  1  have  already  read,  impute  to 
the  United  States  Government  a  sole  reliance  upon  a  jurisdiction 
asserted  to  have  been  acquired  by  Russia;  but  he  attempts  to  do  it 
there,  and  is  very  sharply  corrected  by  Mr.  Elaine  in  a  subsequent  note 
of  April  14, 1891,  which  will  be  found  on  page  295.  1  read  from  page  298 : 

In  the  opinion  of  the  President,  Lord  Salisbury  is  wholly  and  strangely  in  error  in 
making  the  following  statement: 

"  JNor  do  they  [the  advisers  of  the  President]  rely,  as  a  justification  for  the  seizure 
of  British  ships  in  the  open  sea,  upon  the  contention  that  the  interests  of  the  seal 
fisheries  give  to  the  United  States  Government  any  right  for  that  purpose  which, 
according  to  international  law,  it  would  not  otherwise  possess." 

The  Government  of  the  United  States  has  steadily  held  just  the  reverse  of  the 
position  which  Lord  Salisbury  has  imputed  to  it.  It  holds  that  the  ownership 
of  the  islands  upon  which  the  seals  breed,  that  the  habit  of  the  seals  in  regularly 
resorting  thither  and  rearing  their  young  thereon,  that  their  going  out  from  the 
islands  in  search  of  food  and  regularly  returning  thereto,  and  all  the  facts  and  inci- 
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d,-nts  <,f  tln-ir  relation  to  tho  inland,  give  to  the  United  States  a  property  interest 
tlirn-in;   ili;it  this  property  ini.  (laiined  and  exercised  by  Russia  during  the 

\\holr  period  of  Lt§  MOVereignty  OVtff  the  land  aii«l  waters  of  Alaska;  that  England 
ii/cd  this  property  interest  so  far  as  rt>cognitioii  is  implied  hy  abstaining  from 
all  interference  with  it  during  the  whole,  period  of  Russia's  ownership  of  Alaska, 
and  during  the  first  nineteen  years  of  the  sovereignty  of  the  United  States.  It  is 
\,  t  to  l>r  determined  whether  the  lawless  intrusion  of  Canadian  vessels  in  1886  and 
.siil»oquont  years  has  changed  the  law  and  equity  of  the  case  theretofore  prevailing. 

And  with  that  extract  I  conclude  my  observations  concerning  the 
attitude  taken  by  the  United  States.  From  first  to  last  it  was  based 
upon  the  assertion  of  a  property  interest  in  these  seals,  strengthened 
indeed  by  the  allegation  that  that  property  interest  had  been  origi- 
nally held  by  Russia,  and  while  held  by  Russia  had  been  recognized  by 
both  (iieat  Britain  and  the  United  States,  and  that  the  possession  of 
this  property  interest  by  the  United  States  gave  it  the  right — a  right 
\vhieh  every  Government  has — to  protect  its  property  wherever  that 
property  has  the  right  to  be,  and  by  such  measures  as  are  necessary 
tor  the  purposes  of  such  protection. 

Now  then  we  have  out  of  this  case,  as  far  as  I  am  capable  of  putting 
out  of  it,  any  argument  as  to  whether  Russia  ever  acquired  a  sovereign 
jurisdiction  over  any  part  of  Bering  Sea,  or  whether  she  ever  trans- 
mitted to  the  United  States  any  sovereign  jurisdiction  over  any  part 
of  it.  We  make  no  assertion  of  that  character.  We  put  no  part  of 
our  case  upon  any  such  assertion.  We  do  not  suppose  that  any  such 
assertion  of  jurisdiction  was  ever  made  by  Russia.  But  do  I  mean  that 
this  matter  of  Russian  pretentious  in  Bering  Sea,  the  rights  which  she 
may  have  asserted  and  acquired  in  those  remote  waters  and  which  the 
United  States  may  have  acquired  from  her,  have  no  place  or  impor- 
tance in  this  controversy  ?  No ;  I  do  not  mean  that.  These  pretensions 
do  have  a  place,  and  an  important  place,  which  I  am  now  about,  so  tar 
as  I  ain  able,  to  vindicate  for  them.'  That  is  this:  It  could  be  hardly 
better  expressed  than  Mr.  Blaine  has  expressed  it  in  the  passage  from 
which  I  last  read : 

That  this  property  interest  was  claimed  and  exercised  hy  Russia  during  the  whole 
period  of  its  sovereignty  over  the  land  and  waters  of  Alaska;  that  England  recog- 
nized this  property  interest  so  far  as  recognition  is  implied,  hy  abstaining  from  all 
interference  with  it  during  the  whole  period  of  Russia's  ownership  of  Alaska,  and 
during  the  first  nineteen  years  of  the  sovereignty  of  the  United  States. 

Now,  I  am  going  to  deal  with  this  subject  but  very  briefly.  The  ques- 
tion mainly  turns  upon  what  rights  Russia  did  originally  assume  in 
Bering  Sea,  and  whether  those  rights  were  ever  displaced  or  modified 
by  the  subsequent  treaties  between  her  and  the  United  States  and 
between  her  and  Great  Britain  in  1824  and  1825,  and  if  displaced,  or 
modified,  to  what  extent.  I  am  going  to  deal,  I  say  very  briefly,  with 
that  argument,  and  for  two  reasons :  First,  as  I  have  already  intimated, 
I  do  not  conceive  that  it  plays  any  vital  part  whatever  in  this  contro- 
versy, and  therefore  I  should  do  injustice  to  the  general  argument  of  the 
question  if  I  should  assign  a  disproportionate  space  to  it;  and  I  could 
not  go  through  with  the  argument  and  refer  to  all  the  diplomatic  com- 
munications and  occasional  acts  of  the  various  countries  which  have  a 
bearing  upon  it  without  employing  several  days  in  the  discussion.  I 
have  neither  time  nor  strength  for  that  and  am  not  going  into  it.  If  I 
did  do  it,  I  could  not  implant  such  an  impression  of  the  particular  inci- 
dents of  the  controversy  as  would  enable  you  to  remember  it  for  any 
succession  of  days.  It  will  be  inevitable — it  will  be  a  task  which  the 
learned  arbitrators  will  find  it  necessary  to  go  through  with — to  exam- 
ine this  "diplomatic  correspondence  and  to  examine  the  grounds  taken 
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by  the  American  Government  in  the  various  communications  upon  this 
subject  by  Mr.  Elaine.  I  could  not  lessen  that  labor  materially  by  any 
lengthy  discussion  now.  Nevertheless  I  must  deal  with  it  very  briefly. 

I  have  endeavored  to  describe  in  the  sketch  with  which  1  began  this 
part  of  my  argument,  the  early  dealing  on  the  part  of  Eussia  with 
Bering  Sea  and  its  coasts  and  Islands,  and  I  think  that  I  succeeded  in 
showing  that  Eussia  prior  to  1821  had  appropriated  to  herself  all  the 
coasts  and  islands  of  that  sea  and  all  their  resources  so  far  as  any 
nation  could  appropriate  them :  that  such  appropriation  was  just  and  in 
accordance  with  natural  law  There  was  enough  only  for  one  great 
nation,  and  the  world  would  be  best  served  by  such  exclusive  appropria- 
tion. We  do  not  assert  an  appropriation  of  the  products  of  the  sea 
unconnected  with  the  shores.  We  assert  no  such  appropriation  on  the 
part  of  Eussia.  Eussia  asserted  the  right  to  protect  her  trade  and 
industries  on  the  shores  by  the  exercise  of  self  defensive  authority 
upon  the  high  seas  and  practically  by  excluding  other  nations  from  a 
belt  of  water  extending  100  miles  from  the  coasts  and  islands.  She 
declared  this  to  be,  not  an  assumption  of  sovereignty,  or  mare  clausum, 
or  attempt  to  establish  mare  clauswn,  but  a  scheme  for  the  prevention 
of  invasions  upon  her  trade;  in  other  words,  a  measure  of  self  defence. 
That  assertion  of  authority  was  protested  against,  formed  the  subject 
of  negotiation,  and  was  eventually  modified  by  treaties  between  Great 
Britain  and  the  United  States,  severally,  and  Eussia. 

Now,  except  so  far  as  the  effect  of  the  Ukase  was  thus  modified,  it 
stood,  and  stood  assented  to  by  Great  Britain  and  the  United  States. 
The  assent  was  indeed  an  implied  one;  but  the  implication  was  suffi- 
ciently strong. 

The  inquiry  then  arises  how  far  the  assumption  of  authority  by  Eus- 
sia in  the  Ukase  of  1821  and  her  acts  in  support  of  it  were  modified  or 
displaced  by  these  subsequent  treaties.  In  other  words  it  involves  the 
interpretation  of  the  language  and  effect  of  these  subsequent  treaties. 
Now  as  the  interpretation  of  these  documents  is  not  entirely  easy  upon 
the  face  of  them,  it  will  be  proper  to  place  ourselves  in  the  possession 
of  certain  information  in  regard  to  the  matters  covered  by  the  treaties, 
and  especially  in  regard  to  the  notice  which  the  American  and  British 
Governments  took  of  the  Ukase  when  it  was  first  promulgated. 

The  two  sections  of  the  Ukase  which  it  is  necessary  to  read  will  be 
found  on  page  16  of  the  first  volume  of  our  Appendix : 

SEC.  1. — The  pursuits  of  commerce,  whaling,  and  fishery,  and  of  all  other  industry 
on  all  islands,  ports,  and  gulfs  including  the  whole  of  the  northwest  coast  of  America, 
"beginning  from  Behring's  Straits  to  the  51°  of  northern  latitude,  also  from  the  Aleu- 
tian Islands  to  the  eastern  coast  of  Siberia,  as  well  as  along  the  Kurile  Islands  from 
Behring's  Straits  to  the  South  Cape  of  the  Island  of  Urup,  viz,  to  the  45°  50'  northern 
latitude,  is  exclusively  granted  to  Russian  subjects. 

SEC.  2.— It  is  therefore  prohibited  to  all  foreign  vessels  not  only  to  land  on  the 
coasts  and  islands  belonging  to  Russia  as  stated  above,  but  also  to  approach  them 
within  less  than  a  hundred  Italian  miles.  The  transgressor's  vessel  is  subject  to 
confiscation  along  with  the  whole  cargo. 

Now  it  would  seem  that  when  the  Government  of  Great  Britain 
received  information  of  that  Ukase  they  applied  to  so  eminent  an 
authority  as  Lord  S  to  well  to  learn  what  the  effect  of  it  was,  and  he  writes 
to  Lord  Melville  on  the  26th  of  December,  1821.  I  am  reading  from  the 
Appendix  to  the  Case  of  Great  Britain,  volume  27  page  12: 
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Lord  Stowcll  to  Lord  Mrlrill<: 

GHAFTON  STKITI,  I.OMM.N.  l><«'>nl>cr  26,  18,11. 

MY  DEAR  LORD:  I  have  perused  these  papers,  and  it  appears  to  me  to  be  unsafe  to 
proceed  to  ;uiy  controversial  discussion  of  tin-  proposed  1,'egulat  ions,  till  it  is  shown 
that  the\  issue  from  a  competent  authority  founded  upon  an  acknowledged  title  of 
territorial  and  cxcln-ive  possession  of  t  he  portions  of  the  globe  to  which  they  relate. 
1  am  myself  too  slightly  acquainted  with  the  tacts  regarding  such  possession  (how 
originally  acquired  and  how  subsequently  enjoyed)  to  be  enabled  to  nay  that  upon 
undisputed  principles  such  a  possession  exists.  It  is  perfectly  clear  from  these 
Regulations  that  it  has  not  hitherto  been  exclusive  in  the  extent  in  which  it  is  now 
claimed;  for  they  are  framed  for  the  very  purpose  of  putting  an  end  to  foreign 
intercourses  of  traffic  therein,  which  they 'denominate  illicit  but  which  they  admit 
existed  dc  facto. 

The  t  en  itories  claimed  are  of  different  species — islands— portions  of  the  continent — 
and  large  portions  of  the  sea  adjoining. 

I  know  too  little  of  the  history  of  their  connection  with  either  islands  or  continents 
to  say  with  confidence  that  such  a  possession  has  in  this  case  been  acquired.  I  con- 
tent myself  with  remarking  that  such  possession  does  not  appear  in  the  opinion  and 
practice  of  States  to  be  founded  exactly  upon  the  same  principles  in  the  cases  of 
islands  and  continents.  In  that  of  islands,  discovery  alone  has  usually  been  held 
sufficient  to  constitute  a  title.  Not  so  in  the  case  of  continents.  In  the  case  of 
the  South  American  Continent  the  Spaniards  and  Portuguese  resorted  to  grants  from 
an  authority  which  in  that  age  was  universally  respected,  and  continued  in  respect 
till  subsequent  possession  had  confirmed  their  title.  But  I  think  that  it  has  not  been 
generally  held,  and  cannot  be  maintained  that  the  mere  discovery  of  a  coast  gives 
the  right  to  the  exclusive  possession  of  a  whole  extensive  continent  to  which  it 
belongs,  and  less  to  the  seas  that  adjoin  to  a  very  considerable  extent  of  distance. 
An  undisputed  exercise  of  sovereignty  over  a  large  tract  of  such  a  continent  and  for 
a  long  tract  of  time  would  be  requisite  for  such  purposes.  I  am  too  ignorant  of  par- 
ticular facts  to  say  how  far  such  principles  are  justly  applicable  to  such  cases.  I 
observe  that  by  these  Regulations  the  commerce  in  these  islands,  continents  and 
adjoining  seas  is  declared  to  have  been  granted  exclusively  to  Russian  subjects;  who 
the  grantor  is,  is  not  expressly  declared.  If,  as  is  probable,  the  Autocrat  of  Russia 
is  meant,  the  inquiry  then  reverts  to  the  question  respecting  the  foundation  of  such 
an  authority,  and  thinking  that  that  question  must  be  first  disposed  of,  I  content 
myself  with  observing  upon  the  Regulations  themselves  that  they  are  carried  to  an 
extent  that  appears  very  unmeasured  and  insupportable. 

I  have,  etc.,  STOWELL. 

I  read  that  letter  for  the  purpose  of  showing  two  things:  First,  the 
views  of  a  distinguished  jurist  of  that  day  upon  the  question  of  what 
right  is  acquired  by  the  discovery  of  new  regions,  and  what  acts  were 
necessary  for  the  purpose  of  really  constituting  property  in  them;  and 
next  for  the  purpose  of  showing  that  Lord  Stowell  gathered  at  once 
from  the  face  of  these  regulations  that  they  were  not  designed  as 
assuming  sovereign  jurisdiction  over  the  sea,  but  were  defensive  regu- 
lations for  the  purpose  of  protecting  commerce  and  the  industries  of  a 
region  over  which  it  was  assumed  that  Russia  had  sovereign  control; 
and  he,  as  you  will  perceive,  rests  the  conclusion  as  to  the  validity 
of  these  regulations  upon  the  completeness  and  perfectness  of  the  sover- 
eignty of  the  nation  which  had  issued  them  over  the  shore.  Eight 
there  I  may  also  quote  an  opinion  by  Sir  Robert  Phillimore,  evidently 
in  reference  to  this  very  territory ;  because  I  think  at  an  early  period 
this  whole  territory,  including  Alaska,  was  vaguely  understood  by  the 
world  in  general  to  be  embraced  under  the  term  u Oregon".  The 
passage  from  Sir  Robert  Philliniore's  book,  which  I  wish  to  refer  to,  is 
contained  on  page  39  of  our  Argument.  He  says  (Int.  Law,  vol.  1, 
pp.  259,  260) : 

A  similar  settlement  was  founded  by  the  British  and  Russian  Fur  Companies  in 
North  America. 

The  chief  portion  of  the  Oregon  Territory  is  valuable  solely  for  the  fur-bearing 
animals  which  it  produces.  Various  establishments  in  different  parts  of  this  terri- 
tory organized  a  system  for  securing  the  preservation  of  these  animals,  and  exercised 
for  these  purposes  a  control  over  the  native  population.  This  was  rightly  contended 
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to  be  the  only  exercise  of  proprietary  right  of  which  these  particular  regions  were  at 
that  time  susceptible,  and  to  mark  that  a  beneficial  use  was  made  of  the  whole  terri- 
tory by  the  occupants. 

That  seems  to  me  very  reasonable  and  to  tend  very  much  to  support 
the  observations  that  I  made  at  a  former  period  of  this  argument  to 
the  eftect  that  these  Northern  regions,  yieldiog  only  one  product,  and 
one  which  could  be  easily  gathered  by  one  nation,  were  fully  appropri- 
ated by  Russia  to  herself  by  the  colonial  establishments  which  she  had 
formed  for  that  purpose.  It  was  this  pretension  under  this  aspect, 
which  attracted  the  notice  of  Great  Britain.  In  order  to  ascertain 
what  the  view  of  this  Power  was  in  reference  to  it  and  how  far  she 
complained  of  it — I  speak  of  both  Great  Britain  and  the  United  States 
and  how  far  they  complained  of  it — we  must  look  to  the  protests  which 
were  made.  The  first  British  protest  in  reference  to  it  will  be  found  on 
page  14  of  the  Appendix  to  the  British  Case,  volume  2 : 

The  Marquis  of  Londonderry  to  Count  Lieven. 

FOREIGN  OFFICE,  January  18,  1822. 

The  undersigned  has  the  honour  hereby  to  acknowledge  the  note,  addressed  to  him 
by  Baron  de  Nicolui,  of  the  12th  November  last,  covering  a  copy  of  an  Ukase  issued 
by  his  Imperial  Majesty  the  Emperor  of  all  the  Russias,  and  bearing  date  the  4th 
September,  1821,  for  various  purposes,  therein  set  forth,  especially  connected  with 
the  territorial  rights  of  his  Crown  on  the  north-western  coast  of  America,  bordering 
upon  the  Pacific,  and  the  commerce  and  navigation  of  His  Imperial  Majesty's  sub- 
jects in  the  seas  adjacent  thereto. 

This  document,  containing  Regulations  of  great  extent  and  importance,  both  in  its 
territorial  and  maritime  bearings,  has  been  considered  with  the  utmost  attention,  and 
with  those  favorable  sentiments  which  His  Majesty's  Government  always  bear 
towards  the  acts  of  a  State  which  His  Majesty  has  the  satisfaction  to  feel  himself 
connected,  by  the  most  intimate  ties  of  friendship  and  alliance;  and  having  been 
referred  for  the  report  of  those  high  legal  authorities,  whose  duty  it  is  to  advise  His 
Majesty  on  such  matters. 

The  undersigned  is  directed,  till  such  friendly  explanation  scan  take  place  between 
the  two  Governments  as  may  obviate  misunderstanding  upon  so  delicate  and  important 
a  point  to  make  such  provisional  protest  against  the  enactments  of  the  said  Ukase  as 
may  fully  serve  to  save  the  rights  of  His  Majesty's  Crown,  and  may  protect  the  per- 
sons and  properties  of  His  Majesty's  subjects  from  molestation  in  the  exercise  of  their 
lawful  callings  in  that  quarter  of  the  globe. 

The  undersigned  is  commanded  to  acquaint  Count  Lieven  that  it  being  the  King's 
constant  desire  to  respect,  and  cause  to  be  respected  by  his  subjects  in  the  fullest 
manner,  the  Emperor  of  Russia's  just  rights,  His  Majesty  will  be  ready  to  enter  into 
amicable  explanations  upon  the  interests  affected  by  this  instrument,  in  such  manner 
as  may  be  most  acceptable  to  His  Imperial  Majesty. 

In  the  meantime,  upon  the  subject  of  this  Ukase  generally,  and  especially  upon  the 
two  main  principles  of  claim  laid  down  therein,  viz.,  an  exclusive  sovereignty  alleged 
to  belong  to  Russia  over  the  territories  therein  described,  as  also  the  exclusive  right 
of  navigating  and  trading  within  the  maritime  limits  therein  set  forth,  His  Britannic 
Majesty  must  be  understood  as  hereby  reserving  all  his  rights,  not  being  prepared  to 
admit  that  the  intercourse  which  is  allowed  on  the  face  of  this  instrument  to  have 
hitherto  subsisted  on  those  coasts,  and  in  those  seas,  can  be  deemed  to  be  illicit,  or  that 
the  ships  of  friendly  Powers,  even  supposing  an  unqualified  sovereignty  was  proved 
to  appertain  to  the  Imperial  Crown  in  these  vast  and  very  imperfectly  occupied  ter- 
ritories could  by  the  acknowleged  law  of  nations,  be  excluded  from  navigating  within 
the  distance  of  100  Italian  miles  as  therein  laid  down  from  the  coast,  the  exclusive 
dominion  of  which  is  assumed  (but,  as  His  Majesty's  Government  conceive,  in  error) 
to  belong  to  his  Imperial  Majesty  the  Emperor  of  all  the  Russias. 

LONDONDERRY. 

That  protest  would  appear  to  be  framed  rather  in  the  doubtful  and 
indeterminate  form  suggested  by  Lord  StowelPs  observations  upon  the 
Ukase.  It  does,  however,  shadow  forth  rather  vaguely  complaints 
against  this  Ukase  of  a  two-fold  character.  First,  its  assumption  of 
territorial  sovereignty  over  these  shores,  and,  next,  the  attempt  to 
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exclude  citizens  of  other  nations  from  100  miles  on  the  sea,  mentioning 
both  the  points',  That  is  the  first  British  protest.  The  American  pro- 
test will  be  found  on  page  132  of  the  first  volume  of  the  Appendix  to 
the  Case  of  the  United  States.  It  seems  that  the  Ukase  was  trans- 
mitted on  the  llth  of  February,  18UU,  by  Mr.  Poletica,  the  Russian 
Minister  in  Washington  to  Mr.  Adams,  the  American  Secretary  of 
State  at  that  time,  and  on  the  25th  Mr.  Adams  addresses  this  note  to 
Mr.  Poletica: 

Mr.  Adams  to  M.  de  Poletica. 

DEPARTMENT  OF  STATE,  Washington,  February  25,  182%. 

SIR:  I  have  the  honor  of  receiving  your  note  on  the  llth  instant,  incloHing  a 
printed  copy  of  the  regulations  adopted  by  the  Russian  American  Company,  and 
sanctioned  by  His  Imperial  Majesty,  relating'  to  the  commerce  of  foreigners  in  the 
waters  bordering  on  the  establishments  of  that  company  upon  the  northwest  coast 
of  America. 

I  am  directed  by  the  President  of  the  United  States  to  inform  you  that  he  has 
seen  with  surprise,  in  this  edict,  the  assertion  of  a  territorial  claim  on  the  part  of 
Russia,  extending  to  the  fifty-first  degree  of  north  latitude  on  this  continent,  and  a 
regulation  interdicting  to  all  commercial  vessels  other  than  Russian,  upon  the  penalty 
of  seizure  and  confiscation,  the  approach  upon  the  high  seas  within  100  Italian 
miles  of  the  shores  to  which  that  claim  is  made  to  apply.  The  relations  of  the  United 
States  with  His  Imperial  Majesty  have  always  been  of  the  most  friendly  character; 
and  it  is  the  earnest  desire  of  this  Government  to  preserve  them  in  that  state.  It 
was  expected,  before  any  act  which  should  define  the  boundary  between  the  terri- 
tories of  the  United  States  and  Russia  on  this  continent,  that  the  same  would  have 
been  arranged  by  treaty  between  the  parties.  To  exclude  the  vessels  of  oar  citi/.ens 
from  the  shore,  beyond  the  ordinary  distance  to  which  the  territorial  jurisdiction 
extends,  has  excited  still  greater  surprise. 

This  ordinance  affects  so  deeply  the  rights  of  the  United  States  and  of  their  citi- 
zens that  I  am  instructed  to  inquire  whether  you  are  authorized  to  give  explanations 
of  the  grounds  of  right,  upon  principles  generally  recognized  by  the  laws  and  usages 
of  nations,  which  can  warrant  the  claims  and  regulations  contained  in  it. 
I  avail,  etc., 

JOHN  QUINCY  ADAMS. 

That  was  the  protest  of  the  United  States.  It  was  answered  by  the 
Bussian  Minister  M.  de  Poletica,  in  a  note  which  is  found  on  page 
133,  Volume  I,  of  the  Appendix  to  the  Case  of  the  United  States  and 
which  I  have  already  read  and  will  therefore  not  repeat.  I  will 
observe  in  regard  to  it  only  that  the  Russian  Minister  in  that  note 
says  that  this  Ukase  is  not  an  attempt  to  make  the  Bering  Sea,  or 
any  part  of  it,  mare  clausum,  but  that  it  is  adopted  as  a  measure  of 
prevention  to  protect  the  industries  of  Russia  and  her  commerce  on 
that  sea. 

Sir  CHARLES  RUSSELL.  We  think  that  answer  of  de  Poletica  is  very 
important,  and  we  do  not  admit  that  that  is  a  correct  summary  of  it. 

Mr.  CARTER.  Do  you  prefer  that  it  should  be  read  in  full. 

Sir  CHARLES  RUSSELL.  Just  as  you  please  about  that. 

Mr.  CARTER.  I  am  quite  willing  that  it  should  be  read  now. 

Sir  CHARLES  RUSSELL.  Oh  no ! 

Mr.  CARTER.  Negotiations  at  once  began  between  Russia  Great 
Britain  and  the  United  States  in  reference  to  the  assumption  of 
authority  contained  in  this  Ukase  and  they  were  at  first  jointly  con- 
ducted. That  appears  in  the  coriespondence  here,  and  I  will  not  take 
time  to  read  the  various  letters  in  which  it  appears  for  the  purpose  of 
showing  it;  but  it  does  sufficiently  appear.  Great  Britain  and  the 
United  States  acted  in  conjunction,  and  each  was  consequently  fully 
apprised  of  the  views  of  the  other.  That  common  action  continued 
for  a  considerable  period  of  time  in  the  negotiations  and  was  finally 
broken  off — broken  off  as  I  apprehend,  and  as  I  think  is  evident  from 
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the  correspondence,  because  the  United  States  Government  had  taken 
the  attitude  in  the  course  of  the  correspondence  that  it  would  not 
recognize  any  further  establishments  of  European  powers  on  the  !North 
American  continent — a  suggestion  of  a  doctrine  subsequently  known 
among  statesmen  as  the  Monroe  doctrine.  Mr.  Monroe  was  then  Pres- 
ident of  the  United  States.  In  consequence  of  that  suggestion  Great 
Britain  withdrew  from  her  joint  action  with  the  United  States  in  the 
negotiation,  but  as  I  rather  assume,  and  as  I  think  is  very  natural  and 
indeed  evident,  kept  herself  apprised  of  the  course  of  the  negotiations 
between  Russia  and  the  United  States. 

The  PRESIDENT.  Was  there  a  formal  declaration  that  they  would 
cease  acting  jointly? 

Mr.  CARTER.  There  was  a  formal  declaration  that  they  would  cease 
acting  jointly.  I  cannot  now  point  to  the  particular  letter;  but  that 
is  the  fact. 

The  PRESIDENT.  And  the  motive  given  was  the  doctrine  of  President 
Monroe? 

Mr.  CARTER.  I  am  not  able  to  say  that  was  the  reason  given  in  the 
statement,  but  that  I  think  was  the  fact.  I  may  possibly  be  able  here- 
after to  answer  the  question  of  the  President.  I  cannot  lay  my  hand 
at  present  upon  the  correspondence  showing  the  grounds  upon  which 
Great  Britain  withdrew  her  participation. 

The  PRESIDENT.  Perhaps  it  is  not  material  to  your  argument. 

Mr.  CARTER.  Here  is  a  note  that  perhaps  throws  light  upon  it. 
This  is  an  extract  from  a  letter  from  Mr.  Rush,  the  American  Minister 
in  London  to  his  own  Government  dated  January  9,  1824.  I  read  from 
the  American  State  Papers,  volume  5,  p.  463. 

Mr.  Justice  HARLAN.  Probably  what  you  are  looking  for  is  on  page 
48  of  volume  2  of  the  British  Case,  a  letter  from  Mr.  Canning  to  Sir 
Charles  Bagot.  There  is  some  allusion  there  to  it. 

Mr.  CARTER.  I  will  read  this  letter  to  which  I  refer: 

Extract  of  a  letter  from  Mr.  Bush,  dated  London,  January  9, 1824. 

I  have  heretofore  written  to  you  on  the  6th  and  22nd  of  December,  and  have  now 
to  inform  you  that  from  interviews  which  I  have  had  with  Mr.  Canning  since  the 
present  month  set  in,  I  find  that  he  will  decline  sending  instructions  to  Sir  Charles 
Bagot  to  proceed  jointly  with  our  Government  and  that  of  Russia  in  the  negotiation 
relative  to  the  Northwest  coast  of  America;  but  that  he  will  be  merely  informed 
that  it  is  now  the  intention  of  Great  Britain  to  proceed  separately. 

Mr.  Canning  intimated  to  me  that  to  proceed  separately  was  the  original  intention 
of  this  Government,  to  which  effect  Sir  Charles  Bagot  had  been  instructed,  and  never 
to  any  other;  and  that  Sir  Charles  had  only  paused  under  your  suggestions  to  him 
of  its  being  the  desire  of  our  Government  that  the  three  powers  should  move  in 
concert  at  St.  Petersburg  upon  this  subject. 

The  resumption  of  its  original  course  by  this  Government  has  arisen  chiefly  from 
the  principle  which  our  Government  has  adopted,  of  not  considering  the  American 
continents  as  subjects  for  future  colonization  by  any  of  the  European  powers — a 
principle  to  which  Great  Britian  does  not  accede. 

I  have  informed  the  Secretary  of  State  of  the  above  intention  of  this  Government. 
It  will  produce  no  alteration  in  my  endeavors  to  obtain  in  negotiation  here  a  settle- 
ment of  the  points  as  between  the  United  States  and  Great  Britain,  respecting  the 
Northwest  coast,  in  manner  as  my  instructions  lay  them  Tlown  to  me. 

And  Mr.  Canning's  version  of  the  same  affair  will  be  found  in  the 
place  just  indicated  by  Mr.  Justice  Harlan.  Mr.  Canning  says  in  a 
note  to  Sir  Charles  Bagot: 

These  reasons  had  induced  us  to  hesitate  very  much  as  to  the  expediency  of 
acceding  to  the  proposition  of  the  United  States  for  a  common  negotiation  between 
the  three  Powers;  when  the  arrival  of  the  Speech  of  the  President  of  the  United 
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Slates  ;it  tho  opening  of  the  Congress  supplied   another  n-ason  at  once 
itM-lf,  ami  susrc  ptiblc,  of  being  statrd  to  Mr.  Rn.sli  with  nion-  rxplicitness  than  those 
\vhicli  I  havr  now  detailed   to  your  cxee!l(Mi<-y,  I  refer  to  the   principle,  dt-Hared   in 
that Hpreeh,  which  prohibits  any  further  attempt  by  European  Powers  at  coloniza- 
tion in  America. 

So  tliat  the  original  action  in  common  between  Great  Britain  and  the 
United  States  and  the  subsequent  breaking  up  of  that  common  action 
by  Great  Britain  all  appear  to  be  quite  evident.  They  are  important 
however  to  my  present  argument  only  as  showing  that  Great  Britain 
and  the  United  States,  acting  as  they  did  originally  in  common,  were 
at  the  start  entirely  well  acquainted  with  the  views  of  each  other. 

Now  the  next  piece  of  evidence  which  it  is  important  to  notice  in 
order  to  ascertain  the  views  with  which  the  two  parties  approached 
this  negotiation — for  that  is  what  I  am  now  upon—  is  to  be  found  in 
the  instructions  issued  to  the  negotiators.  I  call  attention  to  the 
instructions  from  the  United  States  Government  which  will  be  found 
in  a  letter  from  Mr.  John  Quincy  Adams  to  Mr.  Minister  Middleton  on 
page  141,  Vol.  I,  Appendix  to  the  Case  of  the  United  States.  1  think 
1  ought  to  read  the  whole  of  that  letter. 

Mr.  Adams  to  Mr.  Middleton. 

No.  16.]  DEPARTMENT  OF  STATE,  Washington,  July  22,  1823. 

SIR  :  I  have  the  honor  of  inclosing  herewith  copies  of  a  note  from  Baron  de  Tuyll, 
the  Russian  minister,  recently  arrived,  proposing,  on  the  part  of  His  Majesty  the 
Emperor  of  Russia,  that  a  power  should  be  transmitted  to  you  to  enter  upon  a 
negotiation  with  the  ministers  of  his  Government  concerning  the  differences  which 
have  arisen  from  the  Imperal  ukase  of  4th  (16th)  September,  1821,  relative  to  the 
northwest  coast  of  America,  and  of  the  answer  from  this  Department  acceding  to 
this  proposal.  A  full  power  is  accordingly  inclosed,  and  you  will  consider  this 
letter  as  communicating  to  you  the  President's  instructions  for  the  conduct  of  the 
negotiation. 

From  the  tenor  of  the  ukase,  the  pretentious  of  the  Imperial  Government  extend 
to  an  exclusive  territorial  jurisdiction  from  the  forty-fifth  degree  of  north  latitude, 
on  the  Asiatic  coast,  to  the  latitude  of  fifty-one  north  on  the  western  coast  of  the 
American  continent;  and  they  assume  the  right  of  interdicting  the  navigation  and 
the  fishery  of  all  other  nations  to  the  extent  of  100  miles  from  the 'whole  of  that 
coast. 

The  United  States  can  admit  no  part  of  these  claims.  Their  right  of  navigation 
and  of  fishing  is  perfect,  and  has  been  in  constant  exercise  from  the  earliest  times, 
after  the  peace  of  1783,  throughout  the  whole  extent  of  the  Southern  Ocean,  subject 
only  to  the  ordinary  exceptions  and  exclusions  of  the  territorial  jurisdictions,  which, 
so  far  as  Russian  rights  are  concerned,  are  confined  to  certain  islands  north  of  the 
fifty-fifth  degree  of  latitude,  and  have  no  existence  on  the  continent  of  America. 

The  correspondence  between  Mr.  Poletica  and  this  Department  contained  no  dis- 
cussion of  the  principles  or  of  the  facts  upon  which  he  attempted  the  justification  of 
the  Imperial  ukase.  This  was  purposely  avoided  on  our  part,  under  the  expectation 
that  the  Imperial  Government  could  not  fail,  upon  a  review  of  the  measure,  to 
revoke  it  altogether.  It  did,  however,  excite  much  public  animadversion  in  this 
country,  as  the  ukase  itself  had  already  done  in  England.  I  inclose  herewith  the 
North  American  Review  for  October,  1822,  No.  37,  which  contains  an  article  (p.  370) 
written  by  a  person  fully  master  of  the  subject;  and  for  the  view  of  it  taken  in 
England  I  refer  you  to  the  fifty-second  number  of  the  Quarterly  Review,  the  article 
upon  Lieutenant  Kotzebue's  voyages.  From  the  article  in  the  North  American 
Review  it  will  be  seen  that  the  rights  of  discovery,  of  occupancy,  and  of  uncon- 
tested  possession,  alleged  by  Mr.  Poletica,  are  all  without  foundation  in  fact. 

It  does  not  appear  that  there  ever  has  been  a  permanent  Russian  settlement  on 
this  continent  south  of  latitude  59°,  that  of  New  Archangel,  cited  by  Mr.  Poletica, 
in  latitude  57°  30',  being  upon  an  island.  So  far  as  prior  discovery  can  constitute  a 
foundation  of  right,  the  papers  which  I  have  referred  to  prove  that  it  belongs  to  the 
United  States  as  far  as  59°  north,  by  the  transfer  to  them  of  the  rights  of  Spain. 
There  is,  however,  no  part  of  the  globe  where  the  mere  fact  of  discovery  could  be 
held  to  give  weaker  claims  than  on  the  northwest  coast.  "The  great  sinuosity," 
says  Humboldt,  "formed  by  the  coast  between  the  fifty-fifth  and  sixtieth  parallels 
of  latitude  embraces  discoveries  made  by  Gali,  Behring  and  Tchivikoff,  Quadra, 
Cook,  La  Perouse,  Malespier,  and  Vancouver.  No  European  nation  has  yet  formed 
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an  establishment  upon  the  immense  extent  of  coast  from  Cape  Mendoeino  to  the 
fifty-ninth  decree  of  latitude.  Beyond  that  limit  the  Russian  factories  commence, 
most  of  which  are  scattered  and  distant  from  each  other,  like  the  factories  estab- 
lished by  the  European  nations  for  the  last  three  centuries  on  the  coast  of  Africa. 
Most  of  these  little  Russian  colonies  communicate  with  each  other  only  by  sea,  and 
the  new  denominations  of  Russian  America,  or  Russian  possessions  in  the  new  con- 
tinent, must  not  lead  us  to  believe  that  the  coast  of  Behring's  Bay,  the  peninsula  of 
Alaska,  or  the  country  of  the  Ischugatschi  have  become  Russian  provinces  in  the 
same  sense  given  to  the  word  when  speaking  of  the  Spanish  provinces  of  Sonora  or 
New  Biscay."  (Humboldt's  New  Spain,  Vol.  II,  Book  3,  chap.  8,  p.  496.) 

In  Mr.  Poletica's  letter  of  28th  February,  1822,  to  me,  he  says  that  when  the 
Emperor  Paul  I  granted  to  the  present  American  Company  its  first  charter,  in  1799, 
he  gave  it  the  exclusive  possession  of  the  northwest  coast  of  America,  which  belonged 
to  Russia,  from  the  fifty- fifth,  degree  of  north  latitude  to  Behring  Strait. 

In  his  letter  of  2d  of  April,  1822,  he  says  that  the  charter  of  the  Russian  Ameri- 
can Company,  in  1799,  was  merely  conceding  to  them  a  part  of  the  sovereignty,  or, 
rather,  certain  exclusive  privileges  of  commerce. 

This  is  the  most  correct  view  of  the  subject.  The  Emperor  Paul  granted  to  the 
Russian  American  Company  certain  exclusive  privileges  of  commerce— exclusive 
with  reference  to  other  Russian  subjects;  but  Russia  had  never  before  asserted  a 
right  of  sovereignty  over  any  part  of  the  North  American  continent,  and  in  1799  the 
people  of  the  United  States  had  been  at  least  for  twelve  years  in  the  constant  and 
uninterrupted  enjoyment  of  a  profitable  trade  with  the  natives  of  that  very  coast,  of 
which  the  ukase  of  the  Emperor  Paul  could  not  deprive  them. 

It  was  in  the  same  year,  1799,  that  the  Russian  settlement  at  Sitka  was  first  made, 
and  it  was  destroyed  in  1802  by  the  natives  of  the  country.  There  were,  it  seems,  at 
the  time  of  its  destruction,  three  American  seamen  who  perished  with  the  rest,  and 
a.  new  settlement  at  the  same  place  was  made  in  1804. 

In  1808  Count  Ronianzoff,  being  then  Minister  of  Foreign  Affairs  and  of  Commerce, 
addressed  to  Mr.  Harris,  consul  of  the  United  States  at  St.  Petersburg,  a  letter  com- 
plaining of  the  traffic  carried  on  by  citizens  of  the  United  States  with  the  native 
islanders  of  the  northwest  coast,  instead  of  trading  with  the  Russian  possessions  in 
America.  The  Count  stated  that  the  Russian  Company  had  represented  this  traffic 
as  clandestine,  by  which  means  the  savage  islanders,  in  exchange  for  otter  skins,  had 
been  furnished  with  firearms  and  powder,  with  which  they  had  destroyed  a  Russian 
fort,  with  the  loss  of  several  lives.  He  expressly  disclaimed,  however,  any  disposi- 
tion on  the  part  of  Russia  to  abridge  this  traffic  of  the  citizens  of  the  United  States, 
but  proposed  a  convention  by  which  it  should  be  carried  on  exclusively  with  the 
agents  of  the  Russian  American  Company  at  Kadiak,  a  small  island  near  the  prom- 
ontory of  Alaska,  at  least  700  miles  distant  from  the  other  settlement  at  Sitka. 

On  the  4th  of  January,  1810,  Mr.  Daschkoff,  charge"  d'affaires,  and  consul  general 
from  Russia,  renewed  this  proposal  of  a  convention,  and  requested  as  an  alternative 
that  the  United  States  should,  by  a  legislative  act;  prohibit  the  trade  of  their  citizens 
with  the  natives  of  the  northwest  coast  of  America  as  unlawful  and  irregular,  and 
thereby  induce  them  .to  carry  on  the  trade  exclusively  with  the  agents  of  the  Russian 
American  Company.  The  answer  of  the  Secretary  of  State,  dated  the  5th  of  May, 
1810,  declines  those  proposals  for  reasons  which  were  then  satisfactory  to  the  Russian 
Government,  or  to  which  at  least  no  reply  on  their  part  was  made.  Copies  of  these 
papers  and  of  those  containing  the  instructions  of  the  minister  of  the  United  States 
then  at  St.  Petersburg,  and  the  relation  of  his  conferences  with  the  chancellor  of  the 
empire,  Count  Romauzoff,  on  this  subject  are  herewith  inclosed.  By  them  it  will  be 
seen  that  the  Russian  Government  at  that  time  explicitly  declined  the  assertion  of 
any  boundary  line  upon  the  northwest  coast,  and  that  the  proposal  of  measures  for  con- 
fining the  trade  of  the  citizens  of  the  United  States  exclusively  to  the  Russian  settle- 
ment at  Kadiak  and  with  the  agents  of  the  Russian  American  Company  had  been 
made  by  Count  Romanzoff  under  the  impression  that  they  would  be  as  advantageous 
to  the  interests  of  the  United  States  as  to  those  of  Russia. 

It  is  necessary  now  to  say  that  this  impression  was  erroneous;  that  the  traffic  of 
the  citizens  of  the  United  States  with  the  natives  of  the  northwest  coast  was  neither 
clandestine,  nor  unlawful,  nor  irregular;  that  it  had  been  enjoyed  many  years  before 
the  Russian  American  Company  existed,  and  that  it  interfered  with  no  lawful  right 
or  claim  of  Russia. 

This  trade  has  been  shared  also  by  the  English,  French,  and  Portuguese.  In  the 
prosecution  of  it  the  English  settlement  of  Nootka  Sound  was  made,  which  occa- 
sioned the  differences  between  Great  Britain  and  Spain  in  1789  and  1790,  ten  years 
before  the  Russian  American  Company  was  first  chartered. 

It  was  in  the  prosecution  of  this  trade  that  the  American  settlement  at  the  mouth 
of  the  Columbia  River  was  made  in  1811,  which  was  taken  by  the  British  during  the 
late  war,  and  formally  restored  to  them  on  the  6th  of  October,  1818.  By  the  treaty 
of  the  22d  of  February,  1819,  with  Spain,  the  United  States  acquired  all  the  rights 


124       ORAL  ARGUMENT  OF  JAMES  C.  CARTER,  ESQ. 


tween 


of  Spain  north  of  latitude  42°  j  and  by  the  third  article  of  tin-  convention  bet 
the  United  States  and  (i  real  Britain  of  the  20th  of  October,  isis,  it  was  agreed  that 
any  country  tli  at  might  be  claimed  l»y  cither  part  von  tin-  nmdi  west  coast  of  America, 
\\  cst  \\ard  of  the  Stony  Mountains,  should,  together  with  its  harbors,  bays,  and  creeks, 
and  the  navigation  of  all  rivers  within  the  same,  be  free  and  open  i'or  the  term  of 
ten  years  from  that  date  to  the  vessels,  citi/ens,  and  subjects  of  the  two  powers, 
without  prejudice  to  the  claims  of  either  party  or  of  any  other  State. 

Von  are  anthoi  i/cd  to  propose  an  article  of  the  same  import  for  a  term  often  years 
from  the  signature  of  a  joint  convention  between  the  United  States,  Great  Britain, 
and  Russia. 

The  right  of  the  United  States  from  the  forty-second  to  the  forty-ninth  parallel  of 
latitude  on  the  Pacific  Ocean  we  consider  as  unquestionable,  being  founded,  first, 
on  the  acquisition,  by  the  treaty  of  February  L'2,  1819,  of  all  the  rights  of  Spain; 
second,  by  the  discovery  of  the  Columbia  River,  first  from  sea,  at  its  mouth,  and 
then  by  land,  by  Lewis  and  Clarke;  and  third,  by  the  settlement  at  its  mouth  in 
1811.  This  territory  is  to  the  United  States  of  an  importance  which  no  possession 
in  North  America  can  be  to  any  European  nation,  not  only  as  it  is  but  the  con- 
tinuity of  their  possessions  from  the  Atlantic  to  the  Pacific  Ocean,  but  as  it  offers 
their  inhabitants  the  means  of  establishing  hereafter  water  cot  Mimications  from 
the  one  to  the  other. 

It  is  not  conceivable  that  any  possession  upon  the  continent  of  North  America 
should  be  of  use  or  importance  to  Russia  for  any  other  purpose  than  that  of  traffic 
with  the  natives.  This  was,  in  fact,  the  inducement  to  the  formation  of  the  Russian- 
American  Company  and  to  the  charter  granted  them  by  the  Emperor  Paul.  It  was 
the  inducement  to  the  ukase  of  the  Emperor  Alexander.  By  ottering  free  and  equal 
access  for  a  term  of  years  to  navigation  and  intercourse  with  the  natives  to  Russia, 
within  the  limits  to  which  our  claims  are  indisputable,  we  concede  much  more  than 
we  obtain.  It  is  not  to  be  doubted  that,  long  before  the  expiration  of  that  time, 
our  settlement  at  the  mouth  of  the  Columbia  River  will  become  so  considerable  as  to 
oiler  means  of  nseful  commercial  intercourse  with  the  Russian  settlements  on  the 
islands  of  the  northwest  coast. 

With  regard  to  the  territorial  claim,  separate  from  the  right  of  traffic  with  the 
natives  and  from  any  system  of  colonial  exclusions,  we  are  willing  to  agree  to  the 
boundary  line  within  which  the  Emperor  Paul  had  granted  exclusive  privileges  to 
the  Russian  American  Company,  that  is  to  say,  latitude  55°. 

If  the  Russian  Government  apprehend  serious  inconvenience  from  the  illicit  traffic 
of  foreigners  with  their  settlements  on  the  northwest  coast,  it  may  be  effectually 
guarded  against  by  stipulations  similar  to  those,  a  draft  of  which  is  herewith  sub- 
joined, and  to  which  you  are  authorized,  on  the  part  of  the  United  States,  to  agree. 

As  the  British  ambassador  at  St.  Petersburg  is  authorized  and  instructed  to  nego- 
tiate likewise  upon  this  subject,  it  may  be  proper  to  adjust  the  interests  and  claims 
of  the  three  powers  by  a  joint  convention.  Your  full  power  is  prepared  accordingly. 

Instructions  conformable  to  these  will  be  forwarded  to  Mr.  Rush,  at  London,  with 
authority  to  communicate  with  the  British  Government  in  relation  to  this  interest 
and  to  correspond  with  you  concerning  it,  with  a  view  to  the  maintenance  of  the 
rights  of  the  United  States. 

I  am,  etc.,  JOHN  QUINCY  ADAMS. 

HENRY  MIDDLETON, 

Envoy  Extraordinary  and  Minister  Plenipotentiary 

of  the  United  States,  St.  'Petersburg. 

[Inclosure.] 
Draft  of  treaty  between  the  United  States  and  Russia. 

ART.  I.  In  order  to  strengthen  the  bonds  of  friendship  and  to  preserve  in  future 
perfect  harmony  and  good  understanding  between  the  contracting  parties,  it  is  agreed 
that  their  respective  citizens  and  subjects  shall  not  be  disturbed  or  molested,  either 
in  navigating  or  in  carrying  on  their  fisheries  in  the  Pacific  Ocean  or  iu  the  South 
Seas,  or  in  landing  on  the  coasts  of  those  seas,  in  places  not  already  occupied,  for 
the  purpose  of  carrying  on  their  commerce  with  the  natives  of  the  country;  subject, 
nevertheless  to  the  restrictions  and  provisions  specified  in  the  two  following  articles. 

ART.  II.  To  the  end  that  the  navigation  and  fishery  of  the  citizens  and  subjects  or 
the  contracting  parties,  respectively,  in  the  Pacific  Ocean  or  in  the  South  Seas,  may 
not  be  made  a  pretext  for  illicit  trade  with  their  respective  settlements,  it  is  agreed 
that  the  citizens  of  the  United  States  shall  not  land  on  any  part  of  the  coast  actually 
occupied  by  Russian  settlements,  unless  by  permission  of  the  governor  or  commander 
thereof,  and  that  Russian  subjects  shall,  in  like  manner,  be  interdicted  from  landing 
without  permission  at  any  settlement  of  the  United  States  on  the  said  northwest  coast. 
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ART.  III.  It  is  agreed  that  no  settlement  shall  be  made  hereafter  on  the  northwest 
coast  of  America  by  citizens  of  the  United  States  or  under  their  authority,  north, 
nor  by  Russian  subjects,  or  under  the  authority  of  Russia,  south  of  the  fifty-fifth 
degree  of  north  latitude. 

(For  other  inclosures,  see  American  State  Papers,  Foreign  Relations,  vol.  v,  pp. 
436-438.) 

Now  the  learned  Arbitrators  will  perceive  from  that  letter,  which  is 
very  instructive  in  reference  to  the  views  of  the  United  States  Govern- 
ment at  that  time,  that  the  only  serious  and  practical  objection  on  the 
part  of  the  United  (States  to  whatever  pretensions  were  set  up  by 
Eussia  in  this  Ukase  of  1821,  were  two:  first,  that  she  should  have 
extended  her  territorial  pretensions  from  54°  40',  where  they  stood 
under  the  charter  to  the  Russian  American  Company  of  1799,  down  to 
51  degrees  of  North  latitude;  and,  second,  to  her  exclusion  from  the 
Northwest  coast  of  United  States  citizens  engaged  in  trade;  in  other 
words,  the  exclusion  of  them  from  the  benefits  of  the  trade  on  this  North- 
west coast.  The  maritime  pretension  contained  in  the  Ukase  of  1821 
was  indeed  alluded  to  and  objected  to;  but  it  forms  no  substantial  part 
of  the  objections  which  are  so  carefully  urged  by  Mr.  Adams. 

The  substance  of  the  objections  urged  by  Mr.  Adams  are  these:  that 
the  trade  along  this  Northwest  coast,  by  which  he  means  the  coast 
extending  from,  say  60  degrees  of  north  latitude,  down  to  the  mouth 
of  the  Columbia  River,  had  been  for  years  iii  the  enjoyment  of  various 
powers,  of  Russia,  of  the  United  States,  of  Great  Britain,  of  Spain  and 
of  Portugal ;  that  they  had  all,  to  a  greater  or  less  degree,  engaged  in 
that  trade;  that  the  United  States  had  engaged  in  it  from  the  time 
that  she  had  become  an  independent  nation ;  and  that  her  right  to  a 
participation  in  that  trade  was  entirely  well  founded,  as  Mr.  Adams 
insisted.  Now,  that  had  reference  to  this  coast  along  which  I  run  the 
pointer  [indicating  on  the  map],  and  had  no  reference  at  all  to  Bering 
Sea,  or  to  any  of  the  islands  of  Bering  Sea,  or  to  the  coast  of  Siberia — 
regions  which,  so  far  as  respected  their  coasts,  or  any  trading  upon 
the  coasts,  had  never  been  visited  by  the  vessels  of  the  United  States; 
and  110  thought  had  ever  been  entertained  of  engaging  in  such  a  com- 
merce. The  United  States  claimed  title,  according  to  this  statement 
by  Mr.  Adams,  up  to  the  59th  degree,  the  present  boundary  of  British 
Columbia.  At  that  time  Great  Britain  and  the  United  States  were  of 
course  in  dispute  as  to  whom  this  coast  here  (indicating  on  map) 
belonged  to;  and  it  was  not  until  the  year  1846  that  that  dispute  was 
settled  by  the  adoption  of  the  present  boundary. 

The  PRESIDENT.  On  page  142  of  the  report  of  Mr.  Adams  from 
which  you  have  just  read,  they  speak  of  the  59th  degree  north  as  being 
the  claim  of  the  United  States.  I  suppose  it  is  a  misprint. 

Mr.  CARTER.  No,  that  is  the  point  up  to  which  the  United  States 
claimed.  It  would  be  where  my  pointer  now  is,  up  to  the  southern 
boundary  of  Alaska,  a  line  which  would  take  the  whole  of  the  peninsula. 

That  was  a  claim  which  made  this  territory  in  part  a  disputed  one. 
The  case  which  Mr.  Adams  made  here  by  these  instructions  was  this: 
"Spain  is  the  first  discoverer  up  to  the  60th  degree  of  North  latitude. 
We  have  her  rights  transferred  to  us.  Therefore  by  first  discovery, 
we  have  a  title  to  latitude  60.  In  the  next  place  we  have  always 
engaged  in  trade  on  that  coast;  have  visited  it  continually  ever  since 
we  were  an  independent  nation,  and  such  rights  as  we  have  springing 
out  of  trade  with  the  coast,  added  to  the  rights  of  prior  discovery,  con- 
stitute a  title  upon  which  we  can  make  a  dispute  with  Russia7'. 

So  that  we  may  see  from  this  letter  of  Mr.  Adams,  and  from  his 
instructions  to  the  American  negotiator  of  the  Treaty,  that  practically 
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the  whole*  importance  of  the  dispute  lay  in  the  possession  of  that 
Northwest  coast.  That  is  all  there  was  about  it.  There  was  indeed  a 
sentimental  assertion — I  call  it  a  sentimental  one— that  no  further 
acquisition,  no  further  settlements  by  Kurnpeaii  powers  upon  the  Amer 
lean  continent,  would  be  permitted ;  but  that  did  not  amount  to  mucli, 
tor  in  the  very  letter  he  ottered  to  draw  a  boundary  line  with  Russia  at 
55  degrees  which  would  give  her  exclusive  possession  of  a  very  consid- 
erable part  of  this  disputed  region.  Practically  the  whole  of  the 
interests  that  were  affected  by  this  dispute  centred  upon  that  Forth 
west  coast  trade.  And  I  might  as  well  here  strengthen  that  point. 
Mr.  Adams,  you  will  remember,  refers  in  that  letter  of  instructions  ?.» 
two  articles  in  certain  well-known  periodicals  of  that  time  as  containing 
very  correct  information  about  this  region.  He  refers  to  an  article  in 
the  Quarterly  Review,  and  to  an  article  in  the  North  American  Review. 
Here  is  an  extract  from  the  article  thus  referred  to  in  the  Quarterly 
Review.  It  will  be  found  on  page  12  of  the  first  volume  of  our 
appendix : 

Let  us  examine,  however,  what  claim  Russia  can  reasonably  set  up  to  the  terri- 
tory in  question.  To  the  two  shores  of  Bering  Sea  we  admit  she  would  have  an 
undoubted  claim,  on  the  score  of  priority  of  discovery,  that  on  the  side  of  Asia 
having  been  visited  by  Deshnew  in  1648,  and  that  of  America  visited  by  Bering  in 
1741,  as  far  down  as  the  latitude  51°  and  the  peaked  mountain,  since  generally 
known  by  the  name  of  Cape  Fairweather;  to  the  southward  of  this  point,  however, 
Russia  has  not  the  slightest  claim. 

That  is  carrying  the  position  and  claim  of  Russia  under  the  claim  of 
prior  discovery  much  farther  south  than  the  60th  degree. 

Here  is  the  extract  from  the  North  American  Review.  That  article 
in  the  North  American  Review  was,  I  think  I  may  undertake  to  say, 
written  by  Mr.  William  Sturgis  of  Boston,  a  very  distinguished  mer- 
chant of  that  day,  of  the  firm  of  Bryant,  Sturgis  and  Company,  who 
carried  on  an  extensive  trade  on  this  very  coast;  and  he  had  himself 
been,  as  a  member  of  that  house  and  engaged  in  this  navigation,  many 
years  on  that  coast.  It  was  perfectly  familiar  to  him,  with  its  history, 
and  with  the  trade  which  had  arisen  there.  It  is  also  on  page  12: 

We  have  no  doubt  but  Russian  fur -hunters  formed  establishments,  at  an  early 
period,  on  the  Aleutian  Islands  and  neighboring  coast  of  the  continent;  but  we  are 
equally  certain  that  it  can  be  clearly  demonstrated  that  no  settlement  was  made 
eastward  of  Bering  Bay  till  the  one  at  Norfolk  Sound  (Sitka),  in  1799.  The  state- 
ments of  Cook,  Vancouver,  Mears  (Mirs),  Portlock,  and  La  Perouse  prove,  what  we 
readily  admit,  that  previous  to  1786  the  Russians  had  settlements  on  the  island  of 
Kadiak  and  in  Cook's  River;  but  we  shall  take  leave  to  use  the  same  authorities  to 
establish  the  fact  that  none  of  these  settlements  extended  so  far  east  as  Bering  Bay. 

[The  Tribunal  here  took  a  recess.] 

Mr.  GARTER.  Mr.  President,  the  diplomatic  papers,  and  especially 
the  instructions  from  Secretary  John  Quincy  Adams  to  the  American 
negotiator  of  the  Treaty  with  Russia  and  the  historical  evidence  referred 
to  in  that  letter  and  other  historical  evidence  which  was  alluded  to  by 
me,  establish,  as  it  seems  to  me,  without  question,  that,  so  far  as  the 
United  States  were  concerned,  their  objections  to  the  Ukase  of  1821  wei 
substantially  confined  to  the  unwarranted  assertion  of  authority  on  tin 
part  of  Russia — for  such  the  United  States  deemed  it  to  be — over  the 
North-west  Coast,  where  the  United  States  had  very  valuable  commer- 
cial interests.  And  it  appears  equally  clear  that,  so  far  as  the  posses- 
sions of  Russia  north  of  the  60th  parallel  of  north  latitude,  which 
includes  the  whole  of  Alaska  and  the  whole  of  Bering  Sea  and  the 
Aleutian  Islands,  the  title  of  Russia  to  the  possession  and  enjoyment 
of  those  territories  was  undisputed  and  constituted  no  subject  of  com- 
plaint on  the  part  of  the  United  States  j  and  that,  so  far  as  respect 
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the  assertion  of  maritime  dominion  contained  in  the  Ukase  of  1821, 
while  the  United  States  made  a  formal  objection  to  it,  it  did  not  make 
any  considerable  figure  in  the  discussion.  It  was  under  those  circum- 
stances and  with  those  views  on  the  part  of  the  United  States  and  on 
the  part  of  Eussia  that  the  Treaty  of  1824  was  concluded,  and  the 
question  now  is  as  to  the  interpretation  of  that  Treaty.  Its  provisions 
will  be  found  on  page  36,  of  the  first  volume  of  the  Appendix  to  the 
American  Case  (quoting) : 

ART.  I.  It  is  agreed  that,  iii  any  part  of  the  Great  Ocean,  commonly  called  the 
Pacific  Ocean,  or  South  Sea,  the  respective  citizens  or  subjects  of  the  high' contracting 
Powers  shall  he  neither  disturbed  nor  restrained,  either  in  navigation  or  in  fishing, 
or  in  the  power  of  resorting  to  the  coasts,  upon  points  which  may  not  already  have 
been  occupied,  for  the  purpose  of  trading  with  the  natives,  saving  always  the  restric- 
tions and  conditions  determined  by  the  following  articles. 

ART.  II.  With  a  view  of  preventing  the  rights  of  navigation  and  of  fishing  exer- 
cised upon  the  Great  Ocean  by  the  citizens  and  subjects  of  the  high  contracting 
Powers  from  becoming  the  pretext  for  an  illicit  trade,  it  is  agreed  that  the  citizens 
of  the  United  States  shall  not  resort  to  any  point  where  there  is  a  Russian  establish- 
ment, without  the  permission  of  the  governor  or  commander;  and  that,  reciprocally, 
the  subjects  of  Russia  shall  not  resort,  without  permission,  to  any  establishment  of 
the  United  States  upon  the  Northwest  coast. 

That  is  the  important  part  of  the  Treaty  of  1824,  so  far  as  the  pres- 
ent discussion  is  concerned;  and  the  question  is,  whether  the  terms 
"Pacific  Ocean"  or  u  South  Sea"  include  Bering  Sea  or  exclude  it.  It 
is  insisted  on  the  part  of  Great  Britain  that  they  include  it;  it  is  insisted 
on  the  part  of  the  United  States  that  they  do  not;  and  we  have  to 
inquire  which  is  the  more  reasonable  interpretation  under  the  circum- 
stances of  the  case,  and  in  view  of  all  the  lights  which  are  thrown  by 
the  evidence  concerning  the  understanding  of  the  parties.  Now,  it  is 
apparent  at  the  start  that  that  article  of  the  Treaty  admits  of  either 
interpretation  upon  its  face.  " Pacific  Ocean"  or  "South  Sea"  may 
include  the  whole  of  Bering  Sea,  as  is  insisted  upon  by  Great  Britain; 
and,  on  the  other  hand,  it  may  exclude  it,  as  is  insisted  upon  by  the 
United  States.  What  is  the  consequence  of  accepting  the  interpreta- 
tion insisted  upon  by  Great  Britain?  It  would  be  that  the  United 
States  is,  by  the  terms  of  that  Treaty,  permitted  to  land  on  all  the 
coasts  of  the  Pacific  Ocean,  including  Bering  Sea,  under  the  dominion 
of  Eussia,  including  the  whole  of  the  coast  of  Siberia,  the  coast  of 
Alaska  and  the  islands  in  the  Bering  Sea:  that  is  the  consequence  of 
this  interpretation.  On  the  other  hand,  if  the  interpretation  insisted 
upon  by  the  United  States  is  correct,  "Pacific  Ocean"  only  applies  to 
that  part  of  the  Pacific  Ocean  which  is  south  of  the  Aleutian  Islands, 
and  which,  therefore,  washes  only  this  disputed  territory  along  here 
(pointing  to  the  map).  Its  application  on  the  other  side  of  the  Pacific, 
would  be  extremely  limited. 

Well  now,  we  have  to  say  that  the  interpretation  insisted  upon  by 
Great  Britain  is  in  a  high  degree  improbable  and  unreasonable.  Why  ? 
Because  it  gives  up  at  once  to  the  United  States  what  the  United 
States  never  asked  for,  and  that  is  a  right  to  resort  to  the  coasts  of 
Bering  Sea  and  the  islands  in  Bering  Sea.  It  surrenders  the  preten- 
sion on  the  part  of  Kussia  which  had  never  prior  to  that  time  been 
challenged;  and  it  gives  and  surrenders  that  important  right  to  the 
United  States  without  any  consideration,  so  far  as  I  am  able  to  see. 
Why  should  we  suppose  that  Eussia  intended  in  these  negotiations  to 
give  to  the  United  States  a  right  to  resort  to  her  coasts  and  her  islands 
which  the  United  States  never  asked  for?  Why  should  we  suppose 
that  there  was  on  the  part  of  Eussia  a  design  to  abandon  a  pretension 
which  the  United  States  never  denied?  My  first  point  is  that  the 
interpretation- insisted  upon  by  Great  Britain  is  unreasonable  upon  its 
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face,  and  that  we  should  not  accept  it,  unless  the  language  is  such  as 
to  compel  that  acceptance.  Now,  when  \\c  return  to  tlie  language  ot 
the  Treaty,  \ve  at  once  find  reason  lor  (lie  belief  that  t  lie  term  "I'acilie 
Ocean"  was  not  intended  to  cover  such  a  bmad  expanse.  The  langn 
is:  "It  is  agreed  that  in  any  part  of  the  great  Ocean. . .  commonly  called 
the  Pacific  Ocean  or  South  Sea-/'  Those  words  "commonly  called"  are 
not  destitute  of  significance;  they  were  not  inserted  here  without  a 
purpose.  Did  the  Pacific  Ocean,  as  spoken  of  in  that  age,  include 
Bering  Sea?  What  do  we  mean  by  "commonly  called "f  Does  it 
import  the  meaning  assigned  to  it  by  distinguished  geographers?  Is 
that  what  is  meant  by  "commonly  called"!  No,  1  imagine  not.  The 
expression  means  that  which  is  called  the  South  Pacific  Ocean  or  South 
Sea  by  common  men  engaged  in  fishing  or  navigation;  and  I  appre- 
hend that,  if  seamen,  navigators,  masters  of  vessels,  commercial  firms 
engaged  in  business  and  resorting  to  that  sea,  were  asked  whether  the 
expression  included  Bering  Sea  or  not,  they  would  say  it  did  not. 
Therefore,  I  think  it  was  intended  by  the  use  of  the  words  "commonly 
'called,"  to  limit  the  term  "Pacific  Ocean"  to  what  was  understood  by 
it  according  to  common  usage  among  the  men  of  that  time  who  were 
in  the  habit  of  using  that  term  in  their  business  concerns.  Now  let  us 
look  at  the  maps  of  that  day,  for  there  are  a  multitude  of  them  referred 
to  in  the  Cases  of  the  contending  parties.  As  to  the  majority  of  these 
maps,  I  think  I  may  say  nearly  all  of  them — I  do  not  wish  to  make  a 
positive  assertion,  for  I  have  not  made  an  accurate  study  of  them — but 
as  to  the  vast  majority  of  them,  Bering  Sea  is  represented  as  a  sea  by 
itself,  sometimes  called  Bering  Sea,  sometimes  the  Northern  Ocean, 
sometimes  the  Sea  of  Kamchatka;  but  generally  represented  upon  all 
the  maps  of  the  time  as  a  sea  separate  and  by  itself.  I  cannot  help 
thinking,  therefore,  that  if  it  was  the  intention  of  these  parties,  of 
these  Governments,  to  embrace  by  the  terms  of  this  Treaty  the  coasts 
and  islands  of  the  Bering  Sea,  they  would  have  used  some  language 
expressly  and  unequivocally  indicating  this,  and  that  we  should  not 
inter  that  Eussia  made  a  surrender  without  consideration  of  her  un- 
questioned rights  along  the  shores  of  the  whole  of  Bering  Sea,  unless 
language  is  found  in  the  Treaty  unequivocally  importing  that  fact.  So 
much  as  to  the  face  of  the  Treaty  itself,  and  it  seems  to  me  that  the 
argument  is  very  strong — I  will  not  say  conclusive,  for  this  is  a  subject 
which  admits  of  argument  on  both  sides — that  the  phrase  "Ocean 
commonly  called  the  Pacific  Ocean  or  South  Sea"  was,  in  the  minds  of 
those  two  agreeing  Governments,  limited  to  the  Pacific  Ocean  south  of 
Alaska  and  the  Aleutian  Islands.  Now  I  come  to  a  point  which  seems 
to  me  quite  conclusive  of  this  question — the  learned  Arbitrators  will 
bear  in  mind  that  I  am  discussing  the  meaning  of  these  terms  in  the 
American  Treaty.  After  this  Treaty  had  been  finally  concluded,  but 
before  it  had  been  ratified,  its  terms  came  to  the  knowledge  of  the 
Russian-American  Company  which  had  by  grants  from  Eussia  the 
exclusive  right  to  all  the  industries  in  Bering  Sea.  That  Company  per- 
ceived, or  thought  it  perceived,  that  it  might  be  asserted  at  some  time 
on  the  part  of  the  United  States  and  its  citizens  that,  by  the  language 
of  the  Treaty,  the  Eussian  industries  in  Bering  Sea  were,  to  some 
extent,  thrown  open  to  the  citizens  of  the  United  States;  and  in  con- 
sequence of  that  apprehension  it  made  a  communication  to  its  own 
Government;  and  I  call  attention  to  a  letter  from  the  Minister  of 
Finance  of  the  Eussian  Government  to  the  Board  of  Administration 
of  the  Russian-American  Company  answering  that  communication, 
which  appears  an  page  155  of  the  Counter  Case  of  the  United  States. 
This  letter  was  written  from  St.  Petersburg,  September '4th,  1824. 
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The  communication  of  Juno  12,  1824,  presented  to  me  by  the  directors  of  the  com- 
pany, containing  their  remarks  on  the  consequences  which  may  result  from  the 
ratification  of  the  convention  concluded  April  5,  1824,  between  our  Court  and  the 
North  American  Republic,  was  communicated  by  me  at  that  time  in  the  original  to 
the  minister  in  charge  of  the  Ministry  of  Foreign  Affairs.  Having  now  received 
from  him  the  information  that  the  recorded  protocol  of  the  proceedings  of  the  special 
committee  which  examined  this  subject  by  imperial  order  has  received  the  full  and 
entire  approval  of  His  Imperial  Majesty,  I  think  it  necessary  to  communicate  to  the 
board  of  administration  of  the  Russian  American  Company,  for  their  information, 
copies  of  the  above-mentioned  communication  of  Count  Nesselrode  to  me,  and  also 
the  proceedings  of  the  committee  of  July  21,  1824,  inclosed  in  it,  together  with  a 
draft  of  a  communication  to  me,  prepared  by  His  Excellency;  which  was  also  read 
in  the  above-named  committee  and  was  left  unsigned  after  it  had  been  given  final 
consideration. 

From  these  documents  the  board  will  see  that,  for  the  avoidance  of  all  misunder- 
standings in  the  execution  of  the  above-mentioned  convention,  and  in  conformity 
with  the  desire  of  the  company,  the  necessary  instructions  have  already  been  given 
to  Baron  Tuyll,  our  minister  at  Washington,  to  the  effect  that  the  northwestern 
coast  of  America,  along  the  extent  of  which,  by  the  provisions  of  the  convention, 
free  trading  and  fishing  are  permitted  subjects  of  the  North  American  States,  extends 
from  54°  40'  northwards  to  Yakutat  (Bering's)  Bay. 

Lieut.  Gen.  KANKRIN, 

Minister  of  Finance. 
Y.  DRUSHININ, 

Director. 

That  shows  the  interpretation  placed  by  the  Government  of  Eussia 
at  that  time  upon  the  phrase  used  in  the  Treaty.  The  letter  encloses 
the  abstract  of  a  communication  from  Count  Nesselrode  to  the  Minister 
of  Finance.  Count  Nesselrode  had  much  to  do  with  the  negotiations 
and  conclusion  of  the  Treaty.  Now,  that  communication  is  quite  a  long 
one,  and  I  shall  not  read  the  whole  of  it;  but  I  call  attention  to  the 
concluding  passages  of  it  at  page  158: 

But  seeing,  on  the  other  hand,  that  the  restrictions  stated  in  the  opinion  of  the 
Minister  of  Finance  and  of  State  Councilor  Drushiniu  put  an  end  to  all  the  com- 
plaints of  the  American  Company,  the  majority  of  the  members  of  the  committee 
have  found  it  necessary  to  investigate  the  nature  of  those  restrictions,  in  order  to 
ascertain  how  far  it  is  possible  to  insist  upon  them  without  prejudice  to  the  rights 
and  advantages  accruing  from  the  treaty  of  April  5-17. 

As  the  proposed  restrictions  refer  to  two  chief  points  lying  under  different  paral- 
lels of  latitude,  namely : 

First.  To  Yakutat  (Bering's)  Bay,  under  parallel  59°  30'. 

Second.  To  Cross  Bay  or  Sound  (Cross  Sound)  under  parallel  57° — the  American 
Company  desires  that  subjects  of  the  United  States  may  not  be  permitted  to  hunt  or 
fish  in  those  bays;  therefore,  the  majority  of  the  members  of  the  committee  resolve: 

That,  as  regards  the  iirst  of  these  points  (Bering's  Bay),  it  lies  in  a  latitude  where 
the  rights  of  Russia  have  never  formed  a  subject  of  dispute,  and  that  this  important 
circumstance  permits  us  to  include  it  in  the  general  declaration  concerning  the 
Aleutian  Islands  and  the  other  northern  places. 

That,  as  regards  the  second  (Cross  Sound),  however,  as  it  lies  under  the  fifty- 
seventh  degree  of  north  latitude,  and  consequently  within  the  limits  of  those  islands 
and  regions  to  which  Russia's  right  of  sovereignty  has  been  disputed,  it  is  imprac- 
ticable to  apply  the  same  rule  or  to  base  the  claim,  of  which  it  must  be  the  subject, 
on  any  other  satisfactory  proof. 

That  apart  from  this,  in  order  to  exhaust  all  the  measures  showing  the  care  of  the 
Government  of  His  Imperial  Majesty  for  the  interests  of  the  Russian  American  Com- 
pany, it  is  still  possible  to  instruct  Gen.  Tuyll  to  use  every  effort  to  persuade  the 
Washington  Cabinet  that,  by  accepting  this  restriction  relating  to  Cross  Sound,  it 
will  prevent  all  unpleasant  collisions  between  the  subjects  of  the  two  powers.  That 
Gen.  Tuyll  must  not,  however,  make  this  last  proposition  until  he  is  convinced  that 
it  will  be  accepted,  and  that  it  will  not  deter  the  Government  of  the  United  States 
from  ratifying  the  treaty  of  April  5-17.  t 

This  resolution  was  unanimously  adopted  by  all  the  members  of  the  committee. 

St.  Petersburg,  July  21,  18:i4. 

NESSKLRODE. 
G.  L.  KANKRIN. 
SPERANSKY. 
DRUSMININ. 
POLETICA. 
B  S    PT  XII 9 
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Sir  CHAKLKS  RUSSELL,  This  is  the  lirst  occasion  <>n  which  a  docu- 
ment has  been  referred  to,  the  correctness  of  which  is  impugned.  Jt  is 
well  that  1  should  call  the  ;it  tent  ion  of  the  Tribunal  at  oner,  to  it.  My 
friend  has  read  "together  with  a  dralt  of  communications  to  him  pre- 
pared by  His  Kxcelleney,  which  was  also  read  by  the  above  named/' 
That  is  an  interpolated  passage  and  is  not  in  the  original.  Oh!  I  beg 
your  pardon;  1  misunderstood:  those  are  omitted  in  the  translation, 
hut  are  in  the  original.  What  my  friend  read  was  not  the  amended 
translation. 

Mr.  Justice  HAUL  AN.  At  the  top  of  the  page  from  which  Mr.  Car 
read  we  have  the  words  "amended  translation." 

Mr.  CARTER.  That  communication  on  the  part  of  the  officers  of  th 
Russian  Government  intimates  the  interpretation  of  the  Treaty  which 
I  have  suggested  to  the  Tribunal — that,  so  far  as  regards  places  North 
of  the  00th  parallel  of  latitude,  or  thereabouts,  they  are  not  regions 
which  were  ever  the  subject  of  dispute,  and  therefore  the  exclusive 
right  of  Russia  to  them  is  not  affected  by  the  Treaty;  but  that,  so  tar 
as  relates  to  lands  South  of  that  latitude,  they  belong  to  regions  which 
were  subject  to  dispute  and  therefore  come  under  its  provisions.  And 
I  ought  also  to  have  stated  to  the  Arbitrators,  as  another  ground  for 
supporting  that  interpretation  of  the  Treaty  which  I  had  insisted  upon, 
that  the  important  articles  of  the  Treaty,  articles  II,  III  and  IV,  all 
refer,  manifestly  and  plainly,  to  that  Northicestern  coast,  which  is 
another  reason  for  limiting  the  meaning  of  the  phrase  " Pacific  Ocean  ?? 
to  that  part  of  the  Pacific  Ocean  which  washes  that  coast.  We  see 
from  the  papers  which  I  have  read,  and  which  emanated  from  the  Rus- 
sian Government,  the  interpretation  which  that  Government  put  upon 
this  term. 

I  read  also  paragraph  7,  on  page  157,  Proceedings  of  the  Conference 
held  June  1,  1824: 

That  as  the  sovereignty  of  Russia  over  the  coasts  of  Siberia  and  the  Aleutian 
Islands  has  long  been  admitted  by  all  the  powers,  it  follows  that  the  said  coasts  and 
islands  cannot  be  alluded  to  in  the  articles  of  the  said  treaty,  which  refers  only  to  the 
disputed  territory  on  the  Northwest  coast  of  America  and  to  the  adjacent  islands; 
that,  even  supposing  the  contrary,  Russia  has  established  permanent  settlement,  not 
only  on  the  coast  of  Siberia,  but  also  on  the  Aleutian  group  of  islands;  hence  Amer- 
ican subjects  could  not  by  virtue  of  the  second  article  of  the  treaty  of  April  5-17, 
land  at  the  maritime  places  there  nor  carry  on  sealing  and  fishing  without  the  per- 
mission of  our  commandants  or  governors.  Moreover,  the  coasts  of  Siberia  and  the 
Aleutian  islands  are  not  washed  by  the  Southern  Sea,  of  which  alone  mention  is  made 
in  the  first  article  of  the  treaty,  but  by  the  Northern  Ocean  and  the  Seas  of  Kam- 
chatka and  Okotsk,  which  form  no  part  of  the  Southern  Sea  on  any  known  map  or 
any  geography. 

The  PRESIDENT.  Those  are  the  proceedings  of  the  Kussian  officials; 
there  is  nothing  international  about  them. 

Mr.  CARTER.  Not  at  all;  but  the  learned  Arbitrators  will  perceive 
from  the  paper  which  I  am  about  to  read  that  those  very  views  were 
brought  to  the  attention  of  the  American  Government  and  acquiesced 
in,  and  that  too  before  the  ratification  of  the  Treaty.  It  will  be  remem- 
bered that  in  the  documents  from  which  I  have  just  read  allusion  was 
made  to  instructions  given  to  Baron  Tuyll  to  bring  this  subject  to  the 
attention  of  the  American  Government.  Mr.  Adams  was  at  that  time 
Secretary  of  State,  and  he  records  in  his  Diary  of  December  6,  1824 
the  fact  of  an  interview  between  him  and  Baron  Tuyll.  This  occurs 
page  276,  volume  I,  of  the  American  Appendix  (quoting): 

6th,  Monday. — Baron  Tuyl,  the  Russian*  Minister,  wrote  me  a  note  requesting 
immediate  interview,  in  consequence  of  instructions  received  yesterday  from      « 
Court.     He  came,  and  after  intimating  that  he  was  under  some  embarrassment  in 


: 

jis 
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executing  his  instructions,  said  that  the  Russian-American  Company,  upon  learning 
the  purport  of  the  Northwest  Coast  convention  concluded  last  June  by  Mr.  Middle- 
ton,  were  extremely  dissatisfied  (ajett  de  hauts  cris},  and,  by  means  of  their  influence, 
had  prevailed  upon  his  Government  to  send  him  those  instructions  upon  two  points. 
One  was  that  he  should  deliver,  upon  the  exchange  of  the  ratifications  of  the  con- 
vention, an  explanatory  note  purporting  that  the  Russian  Government  did  not  under- 
stand that  the  convention  would  give  liberty  to  the  citizens  of  the  United  States  to 
trade  on  the  coast  of  Siberia  and  the  Aleutian  Islands.  The  other  was  to  propose  a 
modification  of  the  convention,  by  which  our  vessels  should  be  prohibited  from  trad- 
ing on  the  Northwest  Coast  north  of  latitude  57°.  With  regard  to  the  former  of 
these  points  he  left  with  me  a  minute  in  writing. 

Now  turning  to  page  277, 1  continue  the  extract  from  Mr.  Adams 
Diary  (quoting) : 

I  told  Baron  Tuyl  that  we  should  be  disposed  to  do  everything  to  accommodate  the 
views  of  his  Government  that  was  in  our  power,  but  that  a  modification  of  the  con- 
vention could  be  made  no  otherwise  than  by  a  new  convention,  and  that  the  con- 
struction of  the  convention  as  concluded  belonged  to  other  departments  of  the 

Government,  for  which  the  Executive  had  no  authority  to  stipulate I  added 

that  the  convention  would  be  submitted  immediately  to  the  Senate;  that  if  anything 
affecting  its  construction,  or,  still  more,  modifying  its  meaning,  were  to  be  presented 
on  the  part  of  the  Russian  Government  before  or  at  the  exchange  of  the  ratifications, 
it  must  be  laid  before  the  Senate,  and  could  have  no  other  possible  effect  than  of 
starting  doubts,  and,  perhaps,  hesitation,  in  that  body,  and  of  favoring  the  views  of 
those,  if  such  there  were,  who  might  wish  to  defeat  the  ratification  itself  of  the  con- 
vention   If,  therefore,  he  would  permit  me  to  suggest  to  him  what  I  thought 

would  be  his  best  course,  it  would  be  to  wait  for  the  exchange  of  the  ratifications, 
and  make  it  purely  and  simply;  that  afterwards,  if  the  instructions  of  his  Govern- 
ment were  imperative,  he  might  present  the  note,  to  which  I  now  informed  him 
what  would  be,  in  substance,  my  answer.  It  necessarily  could  not  be  otherwise. 
But,  if  his  instructions  left  it  discretionary  with  him,  he  would  do  still  better  to 
inform  his  Government  of  the  state  of  things  here,  of  the  purport  of  our  conference, 
and  of  what  my  answer  must  be  if  he  should  present  the  note.  I  believed  his  Court 
would  then  deem  it  best  that  he  should  not  present  the  note  at  all.  Their  apprehen- 
sion had  been  excited  by  an  interest  not  very  friendly  to  the  good  understanding  between  the 
United  States  and  Russia.  Our  merchants  would  not  go  to  trouble  the  Russians  on  the 
coast  of  Siberia,  or  north  of  the  fifty-seventh  degree  of  latitude,  and  it  was  wisest  not  to 
put  such  fancies  into  their  heads*  At  least  the  Imperial  Government  might  wait  to  see 
the  operation  of  the  convention  before  taking  any  further  step,  and  /  was  confident 
they  would  hear  no  complaint  resulting  from  it.  If  they  should,  then  would  be  the  time 
for  adjusting  the  construction  or  negotiating  a  modification  of  the  convention. 

Now,  the  Explanatory  Note  which  the  Baron  contemplated  forward- 
ing is  the  following: 

Explanatory  note  to  be  presented  to  the  Government  of  the  United  States  at  the 
time  of  the  exchange  of  ratifications,  with  a  view  to  removing  with  more  certainty 
all  occasion  for  future  discussions ;  by  means  of  which  note  it  will  be  seen  that  the 
Aleutian  Islands,  the  coasts  of  Siberia,  and  the  Russian  Possessions  in  general  on  the 
Northwest  Coast  of  America  to  55°  30'  of  north  latitude  are  positively  excepted  from 
the  liberty  of  hunting,  fishing,  and  commerce  stipulated  in  favor  of  citizens  of  the 
United  States  for  ten  years. 

This  seems  to  be  only  a  natural  consequence  of  the  stipulations  agreed  upon,  for 
the  coasts  of  Siberia  are  washed  by  the  Sea  of  Okhotsk,  the  Sea  of  Kamschatka,  and 
the  Icy  Sea,  and  not  by  the  South  Sea  mentioned  in  the  first  article  of  the  convention 
of  April  5-17  [1824].  The  Aleutian  Islands  are  also  washed  by  the  Sea  of  Kam- 
chatka, or  Northern  Ocean. 

It  is  not  the  intention  of  Russia  to  impede  the  free  navigation  of  the  Pacific  Ocean. 
She  would  be  satisfied  with  causing  to  be  recognized,  as  well  understood  and  placed 
beyond  all  manner  of  doubt,  the  principle  that  beyond  59°  30'  no  foreign  vessel  can 
approach  her  coasts  and  her  islands,  nor  fish  nor  hunt  within  the  distance  of  two 
marine  leagues.  This  will  not  prevent  the  reception  of  foreign  vessels  which  have 
beeu  damaged  or  beaten  by  storm. 

That  was  the  Note  which  was  to  be  presented.  Now  I  read  a  further 
extract  from  Mr.  Adams's  diary : 

The  Baron  said  that  these  ideas  had  occurred  to  himself;  that  he  had  made  this 
application  in  pursuance  of  his  instructions,  but  he  was  aware  of  the  distribution 
of  powers  in  our  Constitution  and  of  the  incompeteucy  of  the  Executive  to  adjust 
such  questions.  He  would  therefore  wait  for  the  exchange  of  the  ratifications  with- 
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out  presenting  his  note,  and  reserve  for  future  consideration  whether  i«.  |> 

Bbortly  afterwards  OT  to  inform  liis  Court  of  \\hat  In-  has  done  ;ind  ask  their  furtln 
instruct  ions  upon   what  li<-  shall  dHinilrh   do  on  the  sal) 

Sir  CHARLES  RUSSELL.  There  is  A  passage  folio  wing  that  —  the 

is  this  (reading): 


* 


Me  then-fore  requested  me  to  consider  what  had  now  passed  het\veen  us  as  if  it 
had  not  taken  place  ('non  avenu'^to  which  I  readily  assented,  assuring  him.  as  I 
had  done,  heretofore,  that  the  President  had  the  highest  personal  confidence  in  him, 
and  in  his  exertions  to  foster  the  harmony  between  the  two  countries.  I  reported 
immediately  to  the  President  the  Hiihsl.ance  of  this  eonversation,  and  he  concurred 
in  the  propriety  of  the  Baron's  final  determination, 

Mr.  CARTER.  At  the  close  of  page  277  these  extracts  that  I  hav 
read  are  embraced  in  a  letter  of  Mr.  Blaine,  and  after  giving  them,  h 
says  this: 

As  Baron  Tuyl  surrendered  his  opinions  to  the  superior  judgment  of  Mr.  Adams, 
the  ratifications  of  the  treaty  were  exchanged  on  the  llth  day  of  January,  and  on 
the  following  day  the  treaty  was  formally  proclaimed.  A  fortnight  later,  on  Jan- 
uary 25,  1825,  Baron  Tuyl,  following  the  instructions  of  his  Government,  filed  his 
note  in  the  Department  of  State. 

Sir  CHARLES  EUSSELL.  Is  there  any  evidence  of  that? 

Mr.  CARTER.  Yes,  we  have  it;  that  is  a  copy  of  the  Note  as  it  stands 
on  the  files  of  the  Department.  Now  that  is  a  pretty  important  trans- 
action bearing  upon  the  interpretation  of  the  Treaty.  What  is  the  sub- 
stance of  this  transaction?  It  means  that  members  of  the  Kussian- 
Ainerican  Company  had  an  apprehension  that  it  might  be  contended 
that  some  of  their  exclusive  rights  were  thrown  open  to  citizens  of  the 
United  States,  and  they  remonstrated  to  their  Government.  The  view 
which  the  Eussian  Government  took  in  regard  to  that  remonstrance 
appears  to  have  been  that  the  provisions  of  the  treaty  did  not  affect 
Bering  Sea  and  the  exclusive  rights  which  the  Company  had  there, 
and  they  instructed  their  Minister  in  Washington  to  make  representa- 
tions to  the  United  States  Government.  Baron  Tuyll  states  to  the 
American  Secretary  the  apprehensions  on  the  part  of  the  Eussian 
Government,  and  he  exhibits  to  him  a  note  which  he  proposed  to  deliver 
and  which  asserted  as  the  proper  interpretation  of  the  Treaty  thac  the 
phrase  "Pacific  Ocean"  does  not  include  Bering  Sea.  What  is  the 
reply  of  Mr.  Adams  to  the  Minister  of  Eussia?  TAhat  that  interpreta- 
tion was  ill-founded?  Does  he  contest  it  at  all?  No;  nothing  of  the 
sort.  He  says  that  the  question  of  the  interpretation  of  that  Treaty 
must,  according  to  American  law,  be  determined  by  another  Depart- 
ment of  the  Government — the  Judicial  Department,  it  being  a  judicial 
question.  He  does  not  state  what  his  own  interpretation  is,  for,  if  he 
did,  it  would  have  to  go  before  the  Senate,  and  it  might  raise  embar- 
rassing questions  there.  He  says  in  substance  "the  point  is  of  no 
practical  consequence,  for  our  people  will  never  go  there;  there  is  no 
danger  of  that;  and  if  you  say  anything  about  it,  the  effect  would  be 
to  put  fancies  into  their  heads  which  otherwise  they  would  not  enter- 
tain. The  best  thing  is  to  say  nothing  about  it,  and  let  this  Treaty  be 
ratified  as  it  stands.  If,  after  that,  your  Government  insists  upoi 
doing  anything  further,  let  them  do  it.  But  my  answer  to  that  not 
if  you  lodge  it  with  me,  must  be  that  it  raises  a  question  as  to  tin 
interpretation  of  the  Treaty — a  question  which  must  be  settled  by  th< 
judicial  Department  of  the  American  Government."  Now  I  cannol 
help  thinking  that  Mr.  Adams  and  the  American  Government  woul< 
be  open  to  the  charge  of  bad  faith  if  they  had  made  such  an  answ< 
as  that,  and  should  afterwards  assert  any  different  interpretation 
the  Treaty  than  that  which  Baron  Tuyll  suggested.  I  do  not  thin! 
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that  we  could  relieve  Mr.  Adams  or  the  American  Government  from 
the  imputation  of  bad  faith  if  they  then  believed  that  the  Treaty  bore 
a  different  construction  than  that  and  did  not  frankly  say  so  to  Baron 
Tuyll.  Baron  Tuyll  took  the  advice  and  acted  upon  it.  He  said:  "I 
will  not  file  this  note  until  the  Treaty  is  ratified,  ami  even  then  I  will 
not  unless  my  Government  tell  me  to  do  so."  He  waited,  and  his  Gov- 
ernment directed  him  to  file  his  note,  and  he  did — he  filed  a  note  which 
explicitly  stated  his  interpretation.  That  note  was  never  answered. 
Now,  if  the  American  Government  was  ever  at  any  time  to  dispute  the 
interpretation  thus  put  upon  the  Treaty,  then  was  the  time  for  them  to 
do  it,  and  if  they  did  not  do  it  then,  they  would  be  precluded  after- 
wards from  doing  so.  I  cannot  help  thinking,  therefore,  that  this 
transaction,  subsequent  to  the  actual  conclusion  of  the  Treaty,  but 
before  its  ratification,  is  conclusive  as  to  the  interpretation  of  the 
Treaty  suggested  by  the  Russian  Government  and  now  insisted  upon 
by  the  United  States. 

The  PRESIDENT.  Don't  you  think  the  silence  of  Mr.  Adams  was 
rather  significant?  Was  it  not  rather  unusual  not  to  answer  a  written 
communication? 

Mr.  CARTER.  It  was  significant  in  the  way  I  have  stated.  It  said  to 
Baron  Tuyll:  ".It  is  not  the  province  of  the  Executive  part  of  the 
Government  of  which  I  am  a  representative  to  put  a  construction  upon 
this  Treaty.  If  I  should  give  you  a  construction,  it  would  not  be  bind- 
ing; for  at  some  other  time  it  might  become  a  question,  and  the 
Supreme  Court  of  the  United  States  would  be  alone  competent  to 
decide  it."  But  he  goes  on  to  encourage  him  to  take  no  step  to  settle 
the  point;  and  that,  I  must  confess,  would  be  astonishing  on  the  part 
of  Mr.  Adams,  if  he  thought  that  at  any  time  the  American  Govern- 
ment would  set  up  a  different  interpretation. 

»The  PRESIDENT.  Did  not  the  silence  of  Mr.  Adams  leave  it  upon 
,  technical  grounds  f 

Mr.  CARTER.  Yes.  But  it  is  a  question  of  candor  among  the  repre- 
sentatives of  two  great  nations  approaching  each  other  in  that  way. 

Mr.  Adams  did  not  put  himself  upon  this  ground  and  say:  "You 
must  not  interpret  my  language,  or  my  silence,  beyond  what  it  may 
directly  import.'7  He  did  not  put  Baron  Tuyll  upon  his  guard  at  all. 
That  attitude  was  not  consistent  with  good  faith  on  the  part  of  Mr. 
Adams,  if  he  did  not  feel  satisfied  with  the  suggested  interpretation 
and  thought  that  a  different  one  would  at  any  time  be  set  up. 

.So  much  for  the  American  Treaty.  But  that  does  not  interpret  the 
British  Treaty,  and  it  is  to  that  that  the  attention  of  the  Tribunal  is 
more  immediately  directed.  The  language  of  this  latter,  although  not 
precisely,  is  substantially,  the  same;  and  in  the  first  Article  of  that 
Treaty,  found  on  page  39  of  the  first  volume  of  the  American  Appendix — 

Mr.  Justice  HARLAN.  The  word  "  Grand "  should  appear  before 
"  Ocean." 

Mr.  CARTER.  I  have  no  other  evidence  of  what  the  text  should  be 
than  the  American  original;  it  is  as  it  is  here,  for  aught  I  know. 

Mr.  Justice  HARLAN.  There  was  a  Treaty  in  English? 

Mr.  CARTER.  Yes.     (quoting): 

It  is  agreed  that,  in  any  part  of  the  Great  Ocean,  commonly  called  the  Pacific 
Ocean,  or  South  Sea,  the  respective  citizens  or  subjects  of  the  high  contractipg 
Powers  shall  be  neither  disturbed  nor  restrained,  either  in  navigation  or  in  fishing, 
or  in  the  power  of  resorting  to  the  coasts,  upon  points  which  may  not  already  have 
been  occupied,  for  the  purpose  of  trading  with  the  natives,  saving  always  the 
restrictions  and  conditions  determined  by  the  following  articles. 
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or  not,  is  of  no  consequence;  1  assume  that  the  same  thing  was  intended 

by  the  Articles  in  each  Treaty.  That  was  the  Treaty  negotiated  between 
Great  Britain  and  Russia.  Now,  applying  the  same  method  of  inter- 
pretation which  I  have  to  that  of  the  United  States,  let  me  say  that  we 
know,  of  course,  the  views  with  which  the  Russian  Government  entered 
into  the  negotiation  of  this  Treaty  with  Great  Britain,  for  they  were 
substantially  simultaneous  with  the  negotiations  with  the  United 
States;  and  of  course  the  Russian  Government  must  have  approached 
the  negotiations  with  Great  Britain  as  it  approached  those  with  the 
Government  of  the  United  States.  Jn  reference  to  the  views  of  Great 
Britain,  it  does  not  follow  that  she  had  the  same  purposes  as  animated 
the  United  States  Government.  Her  purposes  may  have  been  widely 
different  from  those  of  the  United  States  negotiators,  or  those  of  the 
United  States  Government;  but  we  have  this  lact,  that  the  negotiations 
were  carried  on  conjointly,  and,  presumably,  the  views  of  the  two  Gov- 
ernments were  substantially  alike.  But,  so  far  as  the  instructions  of 
Great  Britain  to  her  negotiators  are  concerned,  I  must  freely  and  fully 
admit  that,  instead  of  being  mainly  confined,  as  in  the  case  of  the 
United  States,  to  the  question  of  the  disputed  territory  on  the  North- 
West  Coast,  they  placed  special  importance  on  the  maritime  pretension 
of  one  hundred  miles  over  the  sea.  The  negotiators  representing  Great 
Britain  were  instructed  that  that  was  a  point  which  they  must  specially 
and,  primarily,  attend  to,  and  that  it  was  of  more  consequence  than 
the  disputed  question  of  territory  on  the  North- West  Coast.  In  that 
respect  there  was  a  difference.  But  how  was  this  point  arranged  ?  Mr. 
George  Canning  instructs  Mr.  Stratford  Canning  at  St.  Petersburg 
how  to  proceed  on  that  point.  At  page  260  of  the  first  volume  of  the 
American  Appendix  is  found  a  letter  of  instructions  from  Mr.  George 
Canning  to  Mr.  Stratford  Canning  at  the  Court  of  St.  Petersburg,  in 
reference  to  the  manner  in  which  he  was  to  conduct  the  negotiations 
(quoting): 

The  correspondence  which  has  already  passed  upon  this  subject  has  been  submitted 
to  your  perusal.  And  I  inclose  you  a  copy. 

1.  Of  the  "projet"  which  Sir  Charles  Bagot  was  authorized  to  conclude  and  sign 
some  months  ago,  and  which  we  had  every  reason  to  expect  would  have  been  entirely 
satisfactory  to  the  Russian  Government. 

2.  Of  a  "contre-projet"  drawn  up  by  the  Russian  plenipotentiaries,  and  presented 
to  Sir  Charles  Bagot  at  their  last  meeting  before  Sir  Charles  Bagot's  departure  from 
St.  Petersburg. 

3.  Of  a  dispatch  from  Count  Nesselrode,  accompanying  the  transmission  of  the 
"contre-projet"  to  Count  Lieven. 

Now  farther  on  it  said: 

The  whole  negotiation  grows  out  of  the  ukase  of  1821. 

So  entirely  and  absolutely  true  is  this  proposition,  that  the  settlement  of  the 
limits  of  the  respective  possessions  of  Great  Britain  and  Russia  on  the  northwest 
coast  of  America  was  proposed  by  us  only  as  a  mode  of  facilitating  the  adjustment 
of  the  difference  arising  from  the  ukase,  by  enabling  the  court  of  Russia,  under 
cover  of  the  more  comprehensive  arrangements,  to  withdraw,  with  less  appearance 
of  concession,  the  offensive  pretensions  of  that  edict. 

It  is  comparatively  indifferent  to  us  whether  we  hasten  or  postpone  all  question 
respecting  the  limits  of  territorial  possession  on  the  continent  of  America,  but  th 
pretensions  of  the  Russian  ukase  of  1821  to  exclusive  dominion  over  the  Pacifi 
could  not  continue  longer  unrepealed  without  compelling  us  to  take  some  measure 
of  public  and  effectual  remonstrance  against  it. 

You  will  therefore  take  care,  in  the  rirst  instance,  to  repress  any  attempt  to  give 
this  change  to  the  character  of  the  negotiation,  and  will  declare  without  reserve  that 
the  point  to  which  alone  the  solicitude  of  the  British  Government  and  the  jealousy 
of  the  British  nation  may  attach  any  great  importance  is  the  doing  away  (in  a  man 
ner  as  little  disagreeable  to  Russia  as  possible),  of  the  affect  of  the  ukase  of  1821 
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That  sets  forth  what  the  particular  character  of  their  complaint 
against  the  Ukase  was.  He  then  speaks  of  the  mode  in  which  the 
negotiation  should  be  conducted.  And,  finally,  he  says — and  I  read 
now  from  page  261 : 

The  right  of  the  subjects  of  His  Majesty  to  navigate  freely  in  the  Pacific  can  not 
be  held  as  matter  of  indulgence  from  any  power.  Having  once  been  publicly  ques- 
tioned, it  must  be  publicly  acknowledged. 

We  do  not  desire  that  any  distinct  reference  should  be  made  to  the  ukase  of  1821, 
but  we  do  feel  it  necessary  that  the  statement  of  our  right  should  be  clear  and  posi- 
tive, and  that  it  should  stand  forth  in  the  convention  in  the  place  which  properly 
belongs  to  it  as  a  plain  and  substantive  stipulation,  and  not  be  brought  in  as  an 
incidental  consequence  of  other  arrangements  to, which  we  attach  comparatively 
little  importance. 

This  stipulation  stands  in  the  front  of  the  convention  concluded  between  Russia 
and  the  United  States  of  America,  and  we  see  no  reason  why,  upon  similar  claims, 
we  should  not  obtain  exactly  the  like  satisfaction. 

For  reasons  of  the  same  nature  we  can  not  consent  that  the  liberty  of  navigation 
through  Bering's  Straits  should  be  stated  in  the  treaty  as  a  boon  from  Russia. 

The  tendency  of  such  a  statement  would  be  to  give  countenance  to  those  claims 
of  exclusive  jurisdiction  against  which  we,  on  our  own  behalf  and  on  that  of  the 
whole  civilized  world,  protest. 

No  specification  of  this  sort  is  found  in  the  convention  with  the  United  States  of 
America;  and  yet  it  can  not  be  doubted  that  the  Americans  consider  themselves  as 
secured  in  the  right  of  navigating  Behring  Straits  and  the  sea  beyond  them. 

It  can  not  be  expected  that  England  should  receive  as  a  boon  that  which  the 
United  States  hold  as  a  right  so  unquestionable  as  not  to  be  worth  recording. 

Perhaps  the  simplest  course,  after  all,  will  be  to  substitute,  for  all  that  part  of 
the  "Projet"  and  "Coiitre-Projet"  which  relates  to  maritime  rights,  and  to  naviga- 
tion, the  first  two  articles  of  the  convention  already  concluded  by  the  court  of  St. 
Petersburg  with  the  United  States  of  America,  in  the  order  in  which  they  stand  in 
that  convention. 

Russia  can  not  mean  to  give  to  the  United  States  of  America  what  she  withholds 
from  us,  nor  to  withhold  from  us  anything  that  she  has  consented  to  give  to  the 
United  States. 

The  uniformity  of  stipulation  in  pari  mater i a  gives  clearness  and  force  to  both 
arrangements,  and  will  establish  that  footing  of  equality  between  the  several  con- 
tracting parties  which  it  is  most  desirable  should  exist  between  three  powers  whose 
interests  come  so  nearly  in  contact  with  each  other  in  a  part  of  the  globe 'in  which 
no  other  power  is  concerned. 

This,  therefore,  is  what  I  am  to  instruct  you  to  propose  at  once  to  the  Russian 
minister  as  cutting  short  an  otherwise  inconvenient  discussion. 

There  is  his  instruction  to  the  representative  of  the  government  of 
Great  Britain  in  St.  Petersburg. 

Mr.  Justice  HARLAN.  Let  me  interrupt  you  just  a  moment.  I  call 
your  attention  to  the  apparent  omission  in  the  English  translation  of 
the  treaty  between  Russia  and  Great  Britain.  The  English  transla- 
tion in  the  British  case  accords  with  the  American  translation. 

Mr.  GARTER.  Very  likely  it  may ;  I  do  not  know. 

Lord  HANNEN.  The  word  "great"  is  omitted. 

Sir  GHARLES  RUSSELL.  Yes,  the  word  "  great'7  is  omitted,  too. 

Mr.  Justice  HARLAN.  I  do  not  know  whether  there  was  an  omission, 
or  whether  there  were  two  treaties,  one  signed  in  English  and  one 
signed  in  French,  or  whether  one  was  a  translation  of  the  other.  If 
there  was  an  error  in  the  translation,  both  sides  have  committed  the 
error  as  to  the  second  article,  because  the  word  "great"  is  left  out 
there. 

Mr.  GARTER.  There  is  one  in  Russian,  too. 

Mr.  PHELPS.  There  were  duplicate  drafts,  one  in  French  and  one  in 
English. 

Sir  CHARLES  RUSSELL.  There  was  one  in  English  and  one  in 
French. 

Mr.  FOSTER.  They  were  both  originals. 
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Mr.  CATITEB.  Is  there  anything  more  that    tin-  learned   Arbitra 
wished  to  ask  .' 

Mr.  .Justin  IIAK'LAN.  No. 

Mr.  CAKTKU.  1  re-sume,  then.  The  Ilrifish  Minister  of  Foreign  Atlairs 
instructs  the  British  Ambassador  in  Si.  Petersburg,  who  is  negotiating 
the  treaty,  to  carry  out  Ihe  object  \vliicli  (licat  liiilaiu  has  in  vic\v,  of 
displacing  the  assumption  of  Russian  dominion  in  Bering  Sea;  but  to 
carry  it  out,  if  he  can,  by  adopting  the  first  two  articles  of  the.  Ameri- 
can treaty,  thus  avoiding  any  discussion  with  the,  Government  of  IJus>ia 
in  respect  to  its  pretension  in  the  Ukase  of  ISiM.  That  was  done;  and 
there  appears  to  have  been  no  further  discussion  in  reference  to  it.  Now, 
what  is  the  consequence  of  that  as  a  matter  of  interpretation  1  The 
British  Government  says,  in  substance:  "Whatever  our  intentions  are 
upon  this  point,  we  are  satisfied  to  take  the  agreement  which  you  have 
made  with  the  United  States  as  a  settlement.  Whatever  that  agree- 
ment is,  we  are  satisfied  to  take  it  for  ourselves.  We  have  seen  it.  we 
are  satisfied  with  it,  and  we  are  satisfied  to  take  it  for  ourselves".  In 
thus  accepting  the  provisions  of  the  American  treaty,  I  respectfully 
submit  to  this  Tribunal  that  they  must  accept  the  interpretation  of  the 
American  treaty  with  Russia,  as  it  was  understood  by  both  powers,  and 
what  that  interpretation  was,  I  think  I  have  already  shown  to  this  body. 

The  PRESIDENT.  Do  you  not  think  Mr.  Canning  understood  it  other- 
wise than  you  have  explained  it  to  us;  for  Mr.  Canning  says  that  when 
right  of  free  navigation  has  been  questioned,  it  must  be  asserted?  I  do 
not  remember  the  words  exactly.  He  says  that,  though. 

Mr.  CARTER.  Yes;  very  explicitly. 

The  PRESIDENT.  He  says:  "If  you  give  us  the  text  which  may  be 
given  to  the  United  States,  we  will  be  satisfied"  ;  and,  he  seems  to  imply, 
that  the  right  of  British  ships  to  navigate  freely  in  the  Bering  Sea  and 
across  the  Bering  Straits  is  granted  in  the  text  of  the  American  treaty. 

Mr.  CARTER.  So  he  thought,  undoubtedly. 

The  PRESIDENT.  I  think  he  thought  so. 

Mr.  CARTER.  He  thought  so,  and  he  told  the  British  Minister  in  St. 
Petersburg  so ;  but  he  did  not  tell  the  Russian  Government  that. 

The  PRESIDENT.  He  made  a  mistake,  in  your  opinion. 

Mr.  CARTER.  1  do  not  say  he  made  a  mistake.  He  made  a  mistake 
in  one  thing.  He  may  not  have  gained  what  he  had  prominently  in 
view. 

The  PRESIDENT.  He  did  not  understand  the  American  treaty,  or  did 
not  construe  it  as  you  construe  it? 

Mr.  CARTER.  He  did  not  construe  it  as  I  construe  it.  I  say  he  made 
a  mistake  so  far  as  he  may  have  supposed  that  the  American  treaty 
would  gain  the  special  object  which  he  had  in  view.  If  he  had  supposed 
that  the  American  treaty  was  subject  to  the  interpretation  which  the 
American  and  Russian  Governments  put  upon  it,  it  would  not  answer  his 
purpose;  but  not  having  communicated  that  to  the  Russian  Govern- 
ment, and  a  settlement  having  been  proposed  with  the  Russian  Gov- 
ernment by  adopting  the  first  two  articles  of  the  American  treaty,  with- 
out making  any  interpretation  of  them,  adopting  them  as  they  stood,  I 
submit  that  in  adopting  that  agreement  between  the  United  States  and 
Russia,  the  interpretation  of  the  United  States  and  Russia  was  adopted 
with  it;  and  if  I  have  succeeded  in  showing  that  according  to  the 
interpretation  of  the  United  States  and  Russia  the  Pacific  Ocean  or 
South  Sea  did  not  include  the  Bering  Sea  under  the  American  Treaty, 
it  no  more  included  it  in  the  British  treaty. 
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Lord  HANNEN.  Would  you  say  that,  Mr.  Carter,  if  the  correspondence 
between  the  English  Government  and  the  Russian  Government  showed 
a  different  interpretation  had  been  put  upon  the  words  "Pacific  Ocean"? 

Mr.  CARTER.  I  beg  your  Lordship's  pardon. 

Lord  HANNEN.  I  say,  would  you  say  that  the  English  Government 
was  bound  by  the  interpretation  which  you  say  had  been  put  upon  it 
by  the  liussian  and  the  American  Governments,  if  the  correspondence 
between  the  English  Government  and  the  liussian  Government  showed 
that  they  understood  the  words  "Pacific  Ocean"  in  a  different  sense? 

Mr.  CARTER.  No,  my  Lord,  I  would  not. 

Lord  HANNEN.  You  would  not  in  that  event? 

Mr.  CARTER.  No;  I  would  not.  If  there  were  evidence  here  ten  ding 
to  show  that  the  Russian  Government  and  the  Government  of  Great 
Britain  in  the  course  of  that  negotiation  put  an  interpretation  upon 
these  very  terms  different  from  what  Eussia  and  the  United  States  had 
put  upon  them,  then  I  should  say  that  they  must  be  interpreted  accord- 
ing to  the  significance  in  which  they  were  understood  by  the  Govern- 
ments of  Great  Britain  and  Russia:  but  I  have  not  myself  discovered 
any  evidence  here  tending  to  show  that  the  terms  of  the  Treaty  were 
understood  by  the  Russian  Government  and  the  Government  of  Great 
Britain  differently  from  what  they  were  understood  by  the  Government 
of  the  United  States  and  the  Government  of  Russia. 

Something  has  been  said  here  to  the  effect  that  the  language  of  this 
treaty  as  contained  in  the  French  original  and  in  the  English  original 
is  different.  It  may  be  so.  What  I  mean  is  that  one  cannot  be  claimed 
to  have  any  superiority  over  the  other  in  establishing  any  particular 
interpretation.  The  Treaty  was  drawn  up  in  both  languages,  and  signed 
in  both  languages;  and  if  the  American  is  to  be  regarded  as  a  transla- 
tion of  the  French,  it  is  a  translation  which  is  incontestible  as  between 
the  parties,  as  being  a  correct  one,  because  it  bears  the  signatures  of 
both ;  and,  speaking  on  the  subject  of  translation,  it  brings  to  my  mind — 

Sir  CHARLES  RUSSELL.  I  do  not  think  there  is  any  material  differ- 
ence between  them. 

Mr.  CARTER.  Perhaps  not.  Speaking  npon  the  subject  of  transla- 
tions, it  brings  to  my  mind  a  matter  which  heretofore  has  not  been  made 
the  subject  of  discussion  at  all;  and  that  is  the  erroneous  translations 
of  Russian  documents  which  were  originally  incorporated  into  the 
American  Case.  The  learned  Arbitrators  have  observed  that  I  have 
in  no  part  of  my  argument  made  the  slightest  reference  to  them,  or 
made  any  use  of  them  whatever.  It  is  for  this  reason:  when  we  first 
discovered,  to  our  infinite  surprise,  that  we  had  been  imposed. upon  in 
some  inexplicable  manner  by  a  person  whom  we  had  employed  to  trans- 
late these  documents,  and  who  had  made  translations  of  them,  indis- 
putably fraudulent,  because  there  were  interpolations  contained  in  them 
for  which  there  was  no  corresponding  language  in  the  original,  the 
question  arose,  what  are  we  to  do  with  these  papers?  They  must  be 
corrected  in  some  form.  Very  fortunately  for  us — although  I  know  my 
learned  friends  would  not  suppose  that  we  were  in  any  manner  charge- 
able with  such  fraudulent  translations — but  I  say  very  fortunately  for 
the  United  States,  they  had  incorporated  into  the  same  book,  that  is, 
their  original  Case,  which  contained  these  erroneous  translations,  photo- 
graphs of  the  original  Russian  documents;  and  of  course  we  had  put 
it  into  the  power  of  our  adversary  to  convict  us  of  any  misinterpreta- 
tion, or  mistranslation,  which  might  have  been  given  to  those  documents. 
We  were  scarcely  the  less  mortified  on  that  account;  and  conceived  it 
to  be  the  best  course  on  the  whole  to  absolutely  withdraw  the  papers 
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from  the  Case,  so  that  no  allusion  mi-hf  be  made,  to  them.  They  never 
at  any  time,  \vcre  a  source  of  any  evidence  very  important  to  us,  nor  did 
they  constitute  any  means  of  any  Considerable  weight  in  establishing 
anyi)ortion  of  our  Case.  We  therefore  wholly  withdrew  them.  It  is 
unnecessary  to  say  anything  further  in  regard  to  them.  What  motive 
this  individual  may  have  had  in  thus  imposing  upon  us,  it  is  ditticult 
for  me  to  say.  His  avowed  motive  was  that-  In*  wanted  to  recommend 
himself  to  us  by  showing  that  he  had  found  in  these  Russian  documents, 
which  were  a  mystery  to  everybody  else,  something  very  much  in  our 
favor.  It  is  unnecessary  to  comment/upon  that.  That  explanation  has 
never  been  wholly  satisfactory  to  us;  and  we  have  never  been  able  to 
explain  the  ground  upon  which  such  a  fraud  as  this  was  attempted. 

I  have  now  concluded  what  I  have  to  say  in  reference  to  the  inter- 
pretation of  this  treaty;  and  I  submit,  upon  the  views  that  I  have  pre- 
sented, that  the  interpretation  of  Mr.  Elaine,  which  limits  the  meaning 
of  the  Pacific  Ocean  or  South  Sea,  to  so  much  of  the  Great  Pacific  Ocean 
as  is  south  of  the  Alaskan  Peninsula,  and  of  the  Aleutian  chain  of 
Islands,  is  the  correct  one.  What  part  does  that  play  in  our  present 
pretensions  here?  Does  it  demonstrate  our  claim  completely?  Rot  at 
all.  Suppose  we  failed  in  establishing  our  interpretation,  and  the 
Government  of  Great  Britain. should  succeed  in  establishing  theirs  to 
the  satisfaction  of  this  body,  would  it  establish  their  part  of  the  case1? 
Not  at  all.  It  has  only  a  remote  connection,  but  still  a  not  wholly 
unimportant  one.  It  operates  in  a  manner  to  confirm  by  the  evidence 
of  long  possession  and  long  acquiescence  those  rights  to  the  seal  fishery 
in  the  Bering  Sea  which  had  been  asserted  at  a  very  early  period,  and 
to  substantiate  our  claim  in  regard  to  them;  and  the  use  we  make  of 
the  Russian  pretensions  and  our  acquisition  of  Kussian  rights  in  our 
argument  is  substantially  this: 

First.  The  sealing  industry  on  the  Pribilof  Islands,  having  been 
established  prior  to  1821,  was  one  of  the  industries  to  which  Russia  by 
the  Ukase  in  question  asserted  an  exclusive  right,  and  to  defend  which 
she  claimed  the  right  to  exercise  authority  over  a  part  of  the  high  seas 
adjoining  her  shores. 

Second.  These  rights  were  not  abandoned,  displaced  or  modified  by 
the  treaties  of  1824  or  1825,  and  not  being  abandoned  or  modified 
by  those  treaties,  are  fairly  to  be  regarded  as  having  been  then,  and 
by  those  treaties,  assented  to  by  the  United  States  and  Great  Britain. 

Third.  The  subsequent  abstention  by  Great  Britain,  the  United 
States,  and  all  other  nations,  and  of  the  citizens  of  other  nations  from 
any  attempts  to  disturb  Russia  or  her  successor,  the  United  States,  in 
the  enjoyment  of  this  sealing  industry,  down  to  the  year  1883,  a  period 
of  more  than  sixty  years,  is  additional  and  satisfactory  evidence  of 
such  acquiescence. 

Fourth.  After  an  acquiescence  of  this  character  for  so  long  a  period, 
it  is  not  competent  for  Great  Britain  to  deny  the  existence  of  the 
right,  or  the  propriety  of  the  defensive  regulations  necessary  to  its 
preservation. 

The  Arbitrators  will  perceive,  therefore,  that  the  use  which  the  Gov- 
ernment of  the  United  States  makes  of  these  transactions  begins  at 
the  time  of  the  Ukase,  proceeds  upon  the  assertion  that  Russia  assumed 
an  exclusive  right  to  this  industry  at  that  time:  that  that  right,  so  far 
as  it  related  to  Bering  Sea,  and  of  course  to  the  Pribilof  Islands,  was 
not  disturbed  or  displaced  by  the  treaties  of  1824  and  1825,  and  not 
being  displaced,  was,  inferentially,  and  by  a  very  strong  implication, 
acceded  to  and  acquiesced  in.  Next,  that  implied  acquiescence  thus 
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fairly  derived  from  the  conduct  of  these  several  Governments,  is 
further  confirmed  by  a  uniform,  long-continued  acquiescence  of  sixty 
years,  down  to  the  year  1883,  during  which  no  nation  and  no  people  of 
any  nation  have  ever  undertaken  to  disturb  or  invade  in  Bering  Sea  the 
exclusive  right  and  proprietorship  of  Russia  in  this  sealing  industry. 

Those  facts  and  circumstances,  although  we  do  not  conceive  them  to 
be  vital  in  this  controversy,  yet  have  a  material  and  important  bearing. 

I  wish  to  explain  to  the  Tribunal  what  our  view  is  of  the  bearing  of 
these  arguments  which  I  have  laid  before  you  upon  the  answers  to  the 
first  questions  formulated  in  the  Treaty;  and  I  must  call  to  your 
minds  again  the  distinction  which  I  have  heretofore  attempted  to  draw 
between  the  exercise  by  a  nation  of  sovereign  jurisdiction  over  the  high 
seas — a  sovereign  jurisdiction  of  a  character  which  makes  the  high 
seas  over  which  such  jurisdiction  is  attempted  to  be  extended  a  part  of 
the  territory  of  the  nation,  giving  the  nation  an  exclusive  power  of  legis- 
lation over  it — the  difference  between  the  assertion  of  such  a  right  as 
that,  and  the  assertion  of  a  right  to  exercise  acts  of  force  on  the  high 
seas  for  the  purpose  of  protecting  a  property,  or  an  industry,  of  a  peo- 
ple; one  of  them  being  an  assertion  of  sovereign  jurisdiction,  the  other 
no  assertion  of  sovereign  jurisdiction  at  all,  but  simply  a  right  of  self- 
protection  and  self  defence,  which  a  nation,  acting  as  an  individual, 
always  has. 

I  have  stated  that  there  was  some  confusion  in  the  minds  of  jurists 
and  text- writers  in  reference  to  that  distinction.  The  same  confusion 
will  be  found  in  the  language  of  this  Treaty  which  draws  up  the  ques- 
tions which  are  submitted  to  the  Tribunal. 

^  1  refer  the  Arbitrators  to  Article  6  of  the  Treaty,  which  is  found  on 
page  2  of  the  original  Case. 

In  deciding  the  matters  submitted  to  the  Arbitrators,  it  is  agreed  that  the  follow- 
ing five  points  shall  be  submitted  to  them,  in  order  that  their  award  shall  embrace 
a  distinct  decision  upon  each  of  said  five  points,  to  wit: 

1.  What  exclusive  jurisdiction  in  the  sea  now  known  as  the  Behring's  Sea,  and 
what  exclusive  rights  in  the  seal  fisheries  therein,  did  Russia  assert  and  exercise 
prior  and  up  to  the  time  of  the  cession  of  Alaska  to  the  United  States? 

At  first  reading,  it  might  be  supposed  that  by  the  term  "  exclusive 
jurisdiction"  sovereign  jurisdiction  was  intended,  and  not  a  right  to 
defend  property  or  industry  by  self- defensive  measures.  That  might 
be  thought  at  first  blush  to  be  intended  by  the  language  of  that  first 
section ;  and  yet  I  am  inclined  to  think  it  was  not  the  intention  of  it, 
but  that  what  was  in  the  minds  of  the  authors  of  that  article  was  a 
power  to  defend  a  property  interest  by  defensive  regulations;  for  you 
will  observe  they  couple  that  language  of  "exclusive  jurisdiction"  with 
"exclusive  rights  in  the  seal  fisheries  "therein."  They  say:  "What 
exclusive  jurisdiction  in  the  sea  now  known  as  the  Bering  Sea,  and 
what  exclusive  rights  in  the  seal  fisheries  therein  did  Russia  assert  and 
exercise  prior  and  up  to  the  time  of  the  cession  of  Alaska  to  the  United 
States?" 

Those  two  things,  the  jurisdiction,  and  rights  in  the  seal  fisheries  are 
blended  together,  and  blended  together  inseparabty.  What  was  really 
in  the  minds  of  the  authors  of  the  treaty  was  the  question,  What  rights 
in  the  seal  fisheries  did  Russia  possess  and  what  rights  to  defend  them 
by  the  exercise  of  authority  in  that  sea? 

The  next  question  is : 

2.  How  far  were  these  claims  of  jurisdiction  as  to  the  seal  fisheries  recognized  and 
conceded  by  Great  Britain? 
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There  you  have  distinct  evidence  that  what  was  in  the  minds  of  the 
Trainers  of  this  treaty  was  nothing  but  rights  in  seal  fisheries.  Those 
rights  in  seal  fisheries  might  involve  indeed  a  right  to  exercise  ah  excep- 
tional authority  on  the  sea.  They  might  involve  thai,  hut  only  as  a 
means  of  protection.  We  perceive  that  by  the  second  section,  these 
claims  of  jurisdiction  are  confined  to  claims  of  jurisdiction  as  to  seal 
h'sheries.  a  Jurisdiction"  means  there  nnlln)rilit,/xncer.  It  means  rights 
to  exercise  ])ower  on  the  high  seas  iu  relation  to  the  seal  fisheries. 

3.  Was  tin'  l><><ly  of  water  now  known  as  the  Behriii'j;  Si-:i  included  in  tin-  ]• 

"  I'acilie  <  >eean  "  ;is  used  in  (lie  treaty  of  1825  between  (ireat  Britain  and  Ifnssia,  and 
what  rights,  if  any,  in  the  Behring  Sea  were  held  and  exclusively  exercised  bj 
Russia  alter  said  Treaty? 

That  clause  does  not  require  any  comment. 

4.  Did  not  all  the  rights  of  Russia  as  to  jurisdiction  and  as  to  the  seal  fisheries  in 
Behring  Sea  east  of  the  water  boundary  in  the  Treaty  between  the  United  States 
and  Russia  of  the  30th  of  March  1867  pass  unimpaired  to  the  United  States  under  that 
Treaty  f 

There  again  rights  of  Eussia  as  to  jurisdiction  and  as  to  the  seal 
fisheries  are  mentioned  together.  They  are  coupled  together.  They 
are  rights  of  jurisdiction  only  so  far  as  the  protection  of  the  seal  fish- 
eries require  the  exercise  of  something  which  they  choose  to  call 
jurisdiction. 

5.  Has  the  United  States  any  right,  and  if  so,  what  right,  of  protection  or  property 
in  the  fur-seals  frequenting  the  islands  of  the  United  States  in  Behriug  Sea,  when 
such  seals  are  found  outside  the  ordinary  three-mile  limit? 

Apparently  that  puts  a  question,  not  of  jurisdiction  at  all,  but  merely 
a  question  of  property;  but  the  Arbitrators  will  observe  that  it  is  a 
question  of  property  "when  such  seals  are  found  outside  of  the  ordi- 
nary three-mile  limit;"  and,  of  course,  property  thus  situated  neces- 
sarily supposes  some  power  or  authority  to  protect  it  there,  and  there- 
fore includes  the  question  of  jurisdiction  in  the  sense  of  authority. 

Article  7,  following  that,  says: 

If  the  determination  of  the  foregoing  questions  as  to  the  exclusive  jurisdiction  of 
the  United  States  shall  leave  the  subject  in  such  position  that  the  concurrence  of 
Great  Britain  is  necessary  to  the  establishment  of  Regulations  for  the  proper  protec- 
tion and  preservation  of 'the  fur-seal  in,  or  habitually  resorting  to,  the  Behring  Sea, 
the  Arbitrators  shall  then  determine  what  concurrent  Regulations  outside  the  juris- 
dictional  limits  of  the  respective  Governments  are  necessary,  and  over  what  waters 
such  regulations  should  extend,  and  to  aid  them  in  that  determination  the  report  of 
a  Joint  Commission  to  be  appointed  by  the  respective  Governments  shall  be  laid 
before  them,  with  such  other  evidence  as  either  Government  may  submit. 

I  rather  think  that  that  article  7  regards  all  the  five  questions  as 
properly  describable  as  questions  as  to  exclusive  jurisdiction,  and  con- 
templates them  as  such. 

It  will  therefore  be  seen  that  this  confusion  between  these  two  sub- 
jects has  found  its  way  into  the  draft  of  this  treaty. 

Having  concluded  my  argument  in  relation  to  the  rights  of  jurisdic- 
tion acquired  by  Eussia  in  Bering  Sea,  as  it  is  called,  I  wish  to  state 
to  the  learned  Arbitrators  how  those  facts  bear  upon  the  answers  which 
are  to  be  given  to  the  first  four  questions  submitted  to  the  Tribunal  by 
the  Treaty.  In  our  view  these  are  the  answers  which  should  be  given 
to  them. 

The  first  question,  "What  exclusive  jurisdiction  in  the  sea  now 
known  as  Bering  Sea"  etc.,  should  be  answered  thus: 

First.  Russia  never  at  any  time  prior  to  the  cession  of  Alaska  to  the  United  States 
claimed  any  exclusive  jurisdiction  in  the  sea  now  known  as  Bering  Sea,  beyond 
what  are  commonly  termed  territorial  waters.  She  did,  at  all  times  since  the  year 
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1821,  assert  and  enforce  an  exclusive  right  in  the  "seal  fisheries"  in  said  sea,  and 
also  asserted  and  enforced  the  right  to  protect  her  industries  in  said  "  fisheries"  and 
her  exclusive  interests  in  other  industries  established  and  maintained  by  her  upon 
the  islands  and  shores  of  said  sea,  as  well  as  her  exclusive  enjoyment  of  her  trade 
with  her  colonial  establishments  upon  said  islands  and  shores,  by  establishing  pro- 
hibitive regulations  interdicting  all  foreign  vessels,  except  in  certain  specified 
instances,  from  approaching  said  islands  and  shores  nearer  than  100  miles. 

To  the  second  question,  "how  far  were  these  claims  of  jurisdiction 
as  to  the  seal  fisheries  recognized  and  conceded  by  Great  Britain?" 
we  think  this  should  be  the  answer: 

Second.  The  claims  of  Russia  above  mentioned  as  to  the  "seal  fisheries"  in  Bering 
Sea  were  at  all  times,  from  the  first  assertion  thereof  by  Russia  down  to  the  time  of 
the  cession  to  the  United  States,  recognized  and  acquiesced  in  by  Great  Britain. 

To  the  third  question,  that  relating  to  the  scope  and  meaning  of 
''Pacific  Ocean,"  the  answer  should  be  this: 

Third.  The  body  of  water  now  known  as  Behring  Sea  was  not  included  in  the 
phrase  "Pacific  Ocean,"  as  used  in  the  treaty  of  1825,  between  Great  Britain  and 
Russia;  and  after  that  treaty  Russia  continued  to  hold  and  to  exercise  exclusively 
a  property  right  in  the  fur-seals  resorting  to  the  Fribilof  Islands,  and  to  the  fur- 
sealing  and  other  industries  established  by  her  on  the  shores  and  islands  above  men- 
tioned, and  to  all  trade  with  her  colonial  establishments  on  said  shores  and  islands, 
with  the  further  right  of  protecting,  by  the  exercise  of  necessary  and  reasonable 
force  over  Bering  Sea,  the  said  seals,  industries,  and  colonial  trade  from  any  invasion 
by  citizens  of  other  nations  tending  to  the  destruction  or  injury  thereof. 

This  is  the  answer  we  propose  to  the  fourth  question: 

Fourth.  All  the  rights  of  Russia  as  to  jurisdiction  and  as  to  the  seal  fisheries  in 
Behring  Sea  east  of  the  water  boundary  in  the  treaty  between  the  United  States  and 
Russia,  of  the  30th  of  March,  1867,  did  pass  unimpaired  to  the  United  States  under 
that  treaty. 


The  fifth  question,  which  is,  "Has  the  United  States  any  right  and 
if  so  what  right  of  protection  or  property  in  the  fur-seals  frequenting 
the  islands  of  the  United  States  outside  the  ordinary  three-mile  limit?" 
involves  more  particularly  the  discussion  of  the  question  of  property, 
to  which  I  now  proceed. 

I  am  glad  to  pass  from  these  questions  of  the  interpretation  of  trea- 
ties concluded  half  a  century  ago,  from  questions  which  involve  discus- 
sions as  to  the  intentions  of  governments  of  which  we  have  no  very 
certain  evidence,  from  questions  which  call  into  consideration  and 
debate  doubtful  matters  of  fact,  or  doubtful  interpretations  of  public 
documents,  and  recur  to  rights  which  rest  upon  fundamental  prin- 
ciples; and  I  approach  with  satisfaction  a  stage  of  this  debate  where  I 
have  an  opportunity  for  the  first  time  of  putting  the  claims  of  the  United 
States  in  this  controversy  upon  a  basis  which  I  feel  to  be  impregnable j 
I  mean  the  basis  of  a  property  interest. 

The  United  States  assert  a  property  interest  connected  with  these 
seals  in  two  forms,  which,  although  they  approach  each  other  quite 
closely,  and  to  a  very  considerable  extent  depend  upon  the  same  evi- 
dence and  the  same  considerations,  are  yet  so  far  distinct  and  separate 
as  to  deserve  a  separate  treatment.  Those  two  assertions  of  a  property 
interest  are  these : 

First,  that  the  United  States  have  a  property  interest  in  the  herd 
of  seals  which  frequents  the  Pribilof  Islands,  and  which  has  its  home 
and  its  breeding  place  there ;  and, 

Second,  that,  irrespective  of  any  property  interest  which  they  may 
have  in  that  herd,  and  even  if  it  were  held  that  they  had  no  property 
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interest  in  the  herd  at  all,  they  do  yet  have  a  property  interest  in  the 
inilutttrji\\]i\i'\\  li:is  been  established  by  them  on  those  islands,  of  caring 
lor  and  maintaining  that  herd  and  selecting  from  it  the  annual  increase, 
lor  t  lie  purposes  of  commerce;  in  other  words,  in  the  husbandry  which 
is  carried  on  by  the  I'nited  States  on  those  islands. 

We  assert  those  two  forms  of  property  interest;  but  my  discussion 
will  be  directed  in  the  lirst  place  to  an  endeavor  to  support  the  asser- 
tion of  property  in  its  first  form;  that  is  to  say,  in  the  herd  of  seals 

itself. 

Now,  questions  of  property  are  extremely  common  in  municipal  juris- 
prudence, as  \ve  know;  but  they  are  for  the  most  part  such  as  relate  to 
the  transfer  and  devolution  of  property,  and  do  not  touch  the  point 
whether  any  particular  thing  is  the  subject  of  property  at  all.  Jn  this 
discussion,  what  we  have  to  consider  chiefly  is  whether  these  fur-seals 
are,  while  they  are  on  the  high  seas,  the  subject  of  property  at  all. 
The  assertion  on  the  part  of  Great  Britain  I  assume  to  be — indeed, 
they  so  inform  us  in  their  Case,  Counter  Case,  and  Argument — that 
the  fur  seals  are  wild  animals — animals /krce  natural — and  that  they  are 
therefore  not  the  subject  of  property  at  all;  that  they  are  res  communes, 
as  the  civilians  sometimes  say,  or,  as  they  at  other  times  say,  re*  nul- 
lius — things  common  to  all  men, or  things  which  belong  to  no  one  man 
in  particular.  Their  contention  is  that  while  on  the  high  seas,  at  least, 
being  wild  animals,  they  are  not  the  subjects  of  property  at  all. 

The  United  States  take  the  contrary  position,  and  assert  that  such 
are  the  nature  and  habits  of  these  animals,  and  such  is  the  relation 
which  they  have  to  these  animals  on  the  breeding  places,  that  they  are 
at  all  times,  not  only  while  they  are  upon  the  Pribilof  Islands,  but  also 
while  upon  the  seas,  .the  property  of  the  United  States,  and  property 
which  they  are  entitled  to  defend  and  protect,  just  as  much  as  they 
would  one  of  their  ships  when  navigating  the  seas. 

My  learned  friend,  Sir  Charles  Eussell,  made  an  observation  when  he 
was  speaking  upon  one  of  the  preliminary  motions  which  have  been 
made  before  the  Tribunal  to  the  effect,  as  I  understood  him,  that  prop- 
erty could  not  be  established  outside  of  municipal  law,  or  that  any- 
thing, in  order  to  be  held  as  property,  must  have  its  characteristics  as 
property  u  rooted  in  municipal  law."  I  do  not  know  that  I  am  correctly 
stating  his  observation;  but  it  is  as  near  as  I  remember.  Well,  that 
appears  to  be  an  intimation  that  we  are  obliged,  in  order  to  determine 
whether  the  seals  are  the  subject  of  property,  to  recur  to  municipal 
law.  But  it  seems  to  me  that  if  we  were  limited  to  municipal  law  in 
our  inquiries,  we  might  find  the  greatest  difficulty.  The  municipal  law 
of  what  country?  If  we  speak  of  municipal  law,  we  must  go  to  the 
municipal  law  of  some  particular  country.  Will  you  settle  it  accord- 
ing to  the  municipal  law  of  the  United  States?  That  would  be  a  short 
settlement  of  it;  for  in  every  form  and  manner  in  which  a  nation  can 
declare  its  policy  by  the  adoption  of  municipal  laws,  the  United  States 
have  declared  seals  to  be  property.  My  learned  friend,  I  apprehend, 
would  not  agree  that  the  question  of  property  in  seals  should  be  deter- 
mined by  municipal  law,  if  we  are  to  determine  it  by  the  municipal  law 
of  the  United  States;  and  I  do  not  know  of  any  law  of  Great  Britain 
which  is  to  the  eifect  that  seals  are  not  property.  According  to  my 
view,  the  law  by  which  this  question,  as  any  question  which  arises 
between  nations,  is  to  be  determined  is  not  municipal  law,  but  interna- 
tional law.  To  be  sure,  any  question  in  reference  to  property  which 
has  a  situs  in  any  particular  country,  like  land,  must  be  determined  by 
the  municipal  law  of  the  country  where  it  is  situated.  That  is  undoubt- 
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edly  true,  if  it  has  a  situs;  but  T  suppose  that  my  learned  friends  would 
not  agree  with  me  that  seals  have  a  situs  in  the  territory  of  the  United 
States  at  all  times.  If  they  have  no  admitted  situs  in  the  United 
States,  the  question  as  to  whether  they  have  a,  situs  there  cannot  be 
determined  by  any  appeal  to  municipal  law  alone,  but  must  be  deter- 
mined by  an  appeal  to  international  law. 

In  all  this  I  do  not  mean  that  municipal  law  in  relation  to  property 
is  of  no  importance  in  this  discussion.  On  the  contrary,  it  is  of  the 
very  highest  importance  that  we  should  seek  it,  and  know  just  what  it 
is;  and  it  is  of  consequence  in  this  discussion  because  it  is  evidence  of 
what  the  law  of  nature  is.  Property  never  was  created  by  municipal 
law  at  all;  that  is  to  say,  by  positive  legislative  enactment.  Societies 
have  not  come  together  and  created  property.  Property  is  a  creation 
anterior  to  human  society.  Human  society  was  created  in  order  to 
defend  it  and  support  it.  It  is  one  of  its  main  objects.  It  rests  upon 
the  law  of  nature;  and  the  whole  jurisprudence  respecting  property  as 
it  stands  in  the  municipal  law  of  the  civilized  states  of  the  world  is  a 
body  of  unwritten  law  for  the  most  part.  It  is  derived  from  the  law  of 
nature.  Even  in  those  nations  where  the  civil  law  is  crystallized  into 
the  form  of  codes,  there  are  no  laws,  110  enactments,  which  declare 
what  shall  and  what  shall  not  be  the  subjects  of  property.  At  least, 
I  apprehend  so.  Property  is  assumed  as  already  existing.  It  stands 
upon  the  law  of  nature.  The  questions,  however,  what  shall  be  prop- 
erty and  what  shall  not  be  property,  and  what  shall  be  the  rules 
respecting  the  protection  which  is  given  to  it — all  these  questions  have 
been  discussed  for  a  thousand  years  and  more,  in  municipal  law,  by 
learned  tribunals,  in  many  different  forms;  and,  consequently,  the 
whole  law  of  nature,  so  far  as  it  affects  the  subject  of  property,  will 
be  found  to  be  developed  in  a  high  degree  in  municipal  law.  There- 
fore, and  to  that  extent,  I  concur  with  my  learned  friend,  that  it  is 
highly  important  to  investigate  the  municipal  law  upon  the  subject  of 
property;  and  wherever  it  is  found  universally  concurring  upon  a  given 
point,  it  may  be  taken  as  the  absolute  voice  of  the  law  of  nature,  and 
therefore  of  international  law. 

[The  Tribunal  thereupon  adjourned  until  Tuesday,  April  19,  1893,  at 
11.30  o'clock  a.  m.l 


ELEVENTH  DAY,  APRIL  ig™,  1893. 

The  Tribunal  convened  pursuant  to  adjournment. 

The  PRESIDENT.  If  you  please,  Mr.  Carter,  you  may  continue  your 
argument. 

Mr.  CARTER.  Mr.  President,  the  point  upon  which  I  am  now  engaged 
relates  to  that  branch  of  our  argument  which  deals  with  the  question 
of  the  alleged  property  interest  of  the  United  States  in  the  fur  seals  of 
Alaska.  I  had  briefly  spoken  yesterday  to  the  effect  that  the  rival  con- 
tentions of  the  two  Governments  upon  this  subject  are  to  be  determined 
by  international  law  and  pointed  out  our  means  of  ascertaining  what 
the  international  law  upon  any  particular  subject  was,  among  which  I 
mentioned  an  inquiry  into  what  has  been  decided  by  municipal  law 
and  by  the  municipal  law  of  various  nations  so  far  as  that  law  should 
be  found  to  be  consentaneous  upon  the  point,  in  dispute. 

The  rival  contentions  of  the  two  parties  upon  the  question  of  property 
I  should  perhaps  briefly  repeat.  That  of  Great  Britian  is  that  the  fur- 
seals  of  Alaska  are  res  communes,  not  the  subjects  of  property,  but  open 
to  the  appropriation  of  all  mankind;  and  that  because  they  are  wild 
animals.  The  position  taken  on  the  part  of  Great  Britian  is  in  sub- 
stance that  no  ivild  animals  are  the  subjects  of  property,  and  that  seals, 
being  wild,  are  not  the  subjects  of  property.  The  United  States  on  the 
other  hand,  insist  that  whether  an  animal  is  the  subject  of  property  or 
not  depends  upon  its  nature  and  habits;  that  the  two  terms  "  wild"  and 
"tame"  are  descriptive  of  nature  and  habits  to  a  certain  extent;  but, 
in  order  to  determine  whether  any  particular  animal,  whether  wild  or 
tame,  is  the  subject  of  property,  we  must  go  into  a  closer  inquiry  into 
its  nature  and  habits;  and  if  it  be  found  that  an  animal,  although  com- 
monly designated  as  wild,  has  such  nature  and  such  habits  as  enable 
man  to  deal  with  it  substantially  as  he  deals  with  domestic  animals,  to 
establish  a  species  of  husbandry  in  respect  to  it,  then,  in  respect  to  the 
question  of  property,  the  same  determination  must  be  made  as  in  the 
case  of  domestic  animals,  and  the  animal  must  be  declared  to  be  the 
subject  of  property.  The  point,  therefore,  upon  which  we  first  insist  is 
that  in  considering  whether  an  animal,  whether  he  is  designated  as 
"wild"  or  "  tame"  is  the  subject  of  property  or  not  we  must  institute  a 
careful  inquiry  into  its  nature  and  habits  and  the  results  of  that  inquiry 
will  determine  the  question.  In  this  particular  I  think  I  am  supported 
by  the  best  authorities.  Chancellor  Kent,  whose  authority  I  am  glad 
to  say  is  recognized  by  my  learned  friends  on  the  other  side,  for  they 
refer  to  this  very  passage  which  I  am  about  to  read  to  the  Tribunal, 
says  (Page  43  of  our  printed  Argument) : 

Animals  ferce  naturae,  so  long  as  they  are  reclaimed  by  the  art  and  power  of  man, 
are  also  the  subject  of  a  qualified  property;  but  when  they  are  abandoned,  or  escape, 
and  return  to  their  natural  liberty  and  ferocity,  without  the  animus  revertendi,  the 
property  in  them  ceases.  Wlrle  this  qualified  property  continues,  it  is  as  much  under 
the  protection  of  law  as  any  other  property,  and  every  invasion  of  it  is  redressed  in 
the  same  manner.  The  difficulty  of  ascertaining  with  precision  the  application  of 
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the  law  arises  from  the  want  of  some  certain  determinate  standard  or  rule  by  which  to 
determine  when  an  animal  is  ferce,  vel  domitce  natures.  If  an  animal  belongs  to  the 
class  of  tame  animals,  as,  for  instance,  to  the  class  of  horses,  sheep,  or  cattle,  he  is 
then  a  subject  clearly  of  absolute  property;  but  if  he  belongs  to  the  class  of  animals, 
which  are  wild  by  nature,  and  owe  all  their  temporary  docility  to  the  discipline  of 
man,  such  as  deer,  fish,  and  several  kinds  of  fowl,  then  the  animal  is  a  subject  of 
qualified  property,  and  which  continues  so  long  only  as  the  tameness  and  dominion 
remain.  It  is  a  theory  of  some  naturalists  that  all  animals  were  originally  wild,  and 
that  such  as  are  domestic  owe  all  their  docility  and  all  their  degeneracy  to  the  hand 
of  man.  This  seems  to  have  been  the  opinion  of  Count  Buffon,  and  he  says  that  the 
dog,  the  sheep,  and  the  camel  have  degenerated  from  the  strength,  spirit,  and  beauty 
of  their  natural  state,  and  that  one  principal  cause  of  their  degeneracy  was  the  per- 
nicious influence  of  human  power.  Grotius,  on  the  other  hand,  says  that  savage 
animals  owe  ail  their  untamed  ferocity  not  to  their  own  natures,  but  to  the  violence 
of  man ;  but  the  common  law  has  wisely  avoided  all  perplexing  questions  and  refine- 
ments of  this  kind,  and  has  adopted  the  test  laid  down  by  Puffemlorf,  by  referring 
the  question  whether  the  animal  be  wild  or  tame  to  our  knowledge  of  his  habits  derived 
from  fact  and  experience. 

In  addition  to  that  I  will  refer  the  Tribunal  to  two  other  authorities; 
and  those  are  decisions  of  British  tribunals.  The  first  is  the  case  of 
Dalies  vs.  Powell,  reported  in  Willes  Reports,  page  46. 

In  that  case  the  question  was  whether  deer  caught  in  an  enclosure 
and  having  certain  characteristics  and  used  for  certain  purposes  were 
distrainable  for  rent.  I  may  say  to  those  not  familiar  with  the  special 
doctrines  of  the  common  law  of  England  that  there  was  a  process  by 
which  a  landlord  might  recover  his  rent  by  going  upon  the  premises  of 
his  tenant  and  taking  property  on  the  premises;  but  it  was  confined  to 
personal  property.  So  the  question  whether  deer  were  distrainable  for 
rent  or  not  involved  the  question  whether  they  were  personal  property 
in  that  particular  instance.  The  court  in  that  case  took  notice  of  the 
proofs  which  were  offered  in  respect  to  the  nature  of  those  particular 
deer,  their  habits,  and  the  purposes  for  which  they  were  kept;  and, 
finding  that  they  were  kept,  not  for  pleasure,  but  for  profit,  that  they 
were  carefully  preserved,  and  reared  for  the  beneficial  purpose  of  taking 
venison  from  them  and  furnishing  a  supply  of  it  to  the  market,  deter- 
mined that  they  were  personal  property  and  therefore  distrainable  for 
rent.  The  ground  was  that  although  deer  belong  to  the  class  of  what 
are  commonly  designated  "wild"  animals,  nevertheless  when  they  are 
taken  and  kept  by  man  for  the  purposes  for  which  it  was  proved  in  that 
case  they  were  kept,  when  they  were  treated  by  man  in  the  way  in  which 
they  were  proved  to  have  been  treated  in  that  case,  although  wild  ani- 
mals, yet,  being  used  for  the  same  intents  and  purposes  as  domestic 
animals  are  used,  they  should  be  classed  as  personal  property  just  as 
domestic  animals  are  so  classed. 

Substantially  the  same  decision  was  made  in  reference  to  the  same 
animals  in  the  case  of  Morgan  vs.  the  Earl  of  Abergavenny,  which  is 
reported  in  the  8th  Common  Bench  Reports.  There  the  question  was, 
upon  the  death  of  the  owner  of  a  park,  whether  deer  contained  in  the 
park  went  to  the  heir  of  the  owner,  or  to  his  executor;  in  other  words, 
it  was  the  question  whether  they  were  attached  to  the  soil,  and  formed  a 
part  of  the  realty,  and  therefore  were  not  distinctly  personal  property, 
or  whether  they  went  to  the  executor,  as  being  distinctly  personal  prop- 
erty. In  that  case  a  great  deal  of  evidence  was  gone  into  upon  the  trial 
for  the  purpose  of  showing  the  habits  of  those  particular  deer,  and  how 
they  were  kept,  treated  and  used  in  that  park.  The  whole  question  of 
property  in  live  animals  was  very  much  gone  into  and  discussed.  It 
was  shown  by  evidence  that  there  was  a  large  number  of  deer  there; 
that  they  were  cared  for ;  that  at  times  they  were  fed;  that  they  were 
in  the  habit  of  resorting  to  particular  places  in  the  park;  and  that  from 
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time  to  time  selections  were  made  from  the  number  for  slaughter  and 
the  victims  were  sold  in  the  market  for  venison.  All  that  was  proved. 
There  was  a  verdict  in  that  case  for  the  plaintiff  which  was  based  upon 
the  charge  of  the  judge  to  the  jury  that  they  might  take  this  evidence 
into  consideration  in  determining  the  question  whether  the  deer  were 
personal  property  or  not;  and  that  verdict  for  the  plaintiff  established 
that  they  were  the  property  of  the  executor;  that  they  went  to  the 
executor  instead  of  to  the  heir,  and  were  therefore  personal  property. 
On  a  review  by  the  whole  court  of  that  verdict  it  was  decided  that  this 
evidence  was  all  proper  and  relevant  to  the  question ;  that  it  was  all 
appropriate,  and  relevant  to  the  point  whether  the  animals  were  prop- 
erty or  not;  and  that  it  did  satisfactorily  determine,  or  was  a  sufficient 
ground  upon  which  the  jury  might  find,  that  the  animals  were  personal 
property. 

These  authorities  to  which  I  have  thus  alluded  are  quite  sufficient 
to  establish  the  only  point  for  which  I  at  present  cite  them,  namely, 
that  in  order  to  determine  whether  an  animal  commonly  designated  as 
"wild"  is  the  subject  of  property  or  not  we  must  institute  an  inquiry 
into  the  nature  and  habits  of  the  animal — that  the  general  terms 
"wild"  and  "tame"  are  not  sufficiently  significant  for  the  purpose; 
that  a  close  inquiry  into  its  nature  and  habits  with  the  view  of  seeing 
whether  such  nature  and  habits  and  the  uses  to  which  the  animal  is 
put  are  the  same  as  in  the  case  of  ordinary  domestic  animals.  If  so, 
they  are  property  the  same  as  domestic  animals  are. 

Now,  then,  what  is  the  case  with  the  fur-seal?  So  far  as  respects 
municipal  law — for  I  am  now  examining  the  question  wholly  as  it  is 
affected  by  the  doctrines  of  municipal  law — it  must  be  admitted  that 
the  case  of  the  fur-seal  is  a  new  one.  It  has  nowhere  been  specifically 
decided ;  but  cases  as  to  whether  animals  more  or  less  resembling  the  seal 
may  or  may  not  be  the  subject  of  property  have  arisen  and  been  decided 
in  municipal  law.  There  have  been  a  great  many  cases  decided  in 
respect  to  animals  as  to  which  it  was  doubtful  whether  they  belong  to 
the  category  of  wild  or  tame — that  is  if  you  treat  the  terms  "wild" 
and  "tame"  as  a  juridical  classification — or  whether  their  nature  and 
habits  were  such  as  to  make  them  properly  the  subjects  of  property. 
Take  the  case  of  wild  bees,  for  instance.  There  is  an  animal  which  lies 
quite  near  the  boundary  line  which  separates  wild  from  tame  animals; 
and  the  inquiry  was  made  at  an  early  period  in  municipal  law — a  period 
so  early  that  tradition  does  not  inform  us  of  the  first  instance  when 
the  case  arose — whether  that  animal  was  the  subject  of  property  or  not. 
The  same  question  has  arisen  in  reference  to  wild  geese,  and  swans. 
Those  animals  belong  to  the  classes  commonly  designated  as  "wild"; 
but  they  lie  near  the  boundary.  They  may  sometimes  be  reclaimed,  as 
it  is  called.  The  question  has  arisen  and  been  determined  whether, 
when  reclaimed,  they  are,  notwithstanding  the  wildness  of  their  nature, 
the  subject  of  property.  The  same  question  has  also  arisen  in  reference 
to  deer  and  pigeons  and  other  animals. 

Now,  therefore,  we  are  to  examine  those  instances  in  which  the  munic- 
ipal law  has  dealt  with  the  cases  of  animals  commonly  designated  a 
"wild,"  but  which  still  have,  in  their  nature  and  habits,  some  charac- 
teristics which  assimilate  them  to  tame  ones,  and  see  what  conclusions 
municipal  law  arrives  at.  In  general  these  conclusions  are  all  exceed- 
ingly well  stated  by  the  most  familiar  of  authorities  in  the  English  law 
and  one  of  the  most  elegant  and  precise,  I  mean  Blackstorie.  I  refer 
to  his  treatment  of  the  question.  I  read  from  what  is  quoted  from  hi 
on  page  45  of  my  printed  argument: 
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II.  Other  animals  that  are  not  of  a  tame  and  domestic  nature  are  either  not  the 
objects  of  property  at  all  or  else  fall  under  our  other  division,  namely,  that  of  quali- 
fied, limited,  or  special  property,  which  is  such  as  is  not  in  its  nature  permanent,  but 
may  sometimes  subsist  and  at  other  times  not  subsist.  In  discussing  which  subject, 
I  shall,  in  the  first  place,  show  how  this  species  of  property  may  subsist  in  such 
animals  as  are /me  nature?,  or  of  a  wild  nature,  and  then  how  it  may  subsist  in  any 
other  things  when  under  particular  circumstances. 

First,  then,  a  man  may  be  invested  with  a  qualified,  but  not  an  absolute  property 
in  all  creatures  that  are  feroB  naturae,  either  per  industriam,  propter  impotentiam,  or 
prop  ter  privi  legium. 

1.  A  qualified  property  may  subsist  in  animals  ferce  natures,  per  industriam  hominis, 
by  a  man's  reclaiming  and  making  them  tame  by  art,  industry,  and  education,  or  by 
so  confining  them  within  his  own  immediate  power  that  they  can  not  escape  and 
use  their  natural  liberty.  And  under  this  head  some  writers  have  ranked  all  the 
former  species  of  animals  we  have  mentioned,  apprehending  none  to  be  originally 
and  naturally  tame,  but  only  made  so  by  art  and  custom,  as  horses,  swine,  and  other 
cattle,  which,  if  originally  left  to  themselves,  would  have  chosen  to  rove  up  and 
down,  seeking  their  food  at  large,  and  are  only  made  domestic  by  use  and  famili- 
arity, and  are,  therefore,  say  they,  called  mansueta,  quasi  manui  assueta.  But  how- 
ever well  this  notion  may  be  founded,  abstractly  considered,  our  law  apprehends  the 
most  obvious  distinction  to  be  between  such  animals  as  we  generally  see  tame,  and 
are  therefore  seldom,  if  ever,  found  wandering  at  large,  which  it  calls  dominatce 
naturae,  and  such  creatures  as  are  usually  found  at  liberty,  which  are  therefore  sup- 
posed to  be  more  emphatically  ferce  natures,  though  it  may  happen  that  the  latter 
shall  be  sometimes  tamed  and  confined  by  the  art  and  industry  of  man — such  as  are 
deer  in  a  park,  hares  or  rabbits  in  an  inclosed  warren,  doves  in  a  dove  house, 
pheasants  or  partridges  in  a  mew,  hawks  that  are  fed  and  commanded  by  their 
owner,  and  fish  in  a  private  pond  or  in  trunks.  These  are  no  longer  the  property  of 
a  man  than  while  they  continue  in  his  keeping  or  actual  possession;  but  if  at  any 
time  they  regain  their  natural  liberty  his  property  instantly  ceases,  unless  they  have 
animum  revertendi,  which  is  only  to  be  known  by  their  usual  custom  of  returning.  A 
maxim  which  is  borrowed  from  the  civil  law,  "reverdendi  animum  ridentur  desinere 
habere  tune,  cum  rerertendi  consuetudinem  deseruerint."  The  law,  therefore,  extends 
this  possession  further  than  the  mere  manual  occupation ;  for  my  tame  hawk,  that  is 
pursuing  his  quarry  in  my  presence,  though  he  is  at  liberty  to  go  where  he  pleases, 
is  nevertheless  my  property,  for  he  hath  animum  revertendi.  So  are  my  pigeons  that 
are  flying  at  a  distance  from  their  home  (especially  of  the  carrier  kind),  and  likewise 
the  deer  that  is  chased  out  of  my  park  or  forest,  and  is  instantly  pursued  by  the 
keeper  or  forester;  all  which  remain  still  in  my  possession,  and  I  still  preserve  my 
qualified  property  in  them.  But  if  they  stray  without  my  knowledge,  and  do  not 
return  in  the  usual  manner,  it  is  then  lawful  for  any  stranger  to  take  them.  But  if 
a  deer,  or  any  wild  animal  reclaimed,  hath  a  collar  or  other  mark  put  upon  him,  and 
goes  and  returns  at  his  pleasure,  or  if  a  wild  swan  is  taken  and  marked  and  turned 
loose  in  the  river,  the  owner's  property  in  him  still  continues,  and  it  is  not  lawful 
for  anyone  else  to  take  him ;  but  otherwise  if  the  deer  has  been  long  absent  without 
returning,  or  the  swan  leaves  the  neighborhood.  Bees  also  are  ferce  naturce;  but, 
when  hived  and  reclaimed,  a  man  may  have  a  qualified  property  in  them,  by  the  law 
of  nature,  as  well  as  by  the  civil  law.  And  to  the  same  purpose,  not  to  say  in  the 
same  words  with  the  civil  law,  speaks  Bracton ;  occupation,  that  is,  hiving  or  including 
them,  gives  the  property  in  bees;  for,  though  a  swarm  lights  upon  my  tree,  I  have 
no  more  property  in  them  till  I  have  hived  them  than  I  have  in  the  birds  which  make 
their  nests  thereon;  and,  therefore,  if  another  hives  them,  he  shall  be  their  pro- 
prietor ;  but  a  swarm,  which  fly  from  and  out  of  my  hive,  are  mine  so  long  as  I  can 
keep  them  in  sight  and  have  power  to  pursue  them,  and  in  these  circu instances  no 
one  else  is  entitled  to  take  them.  But  it  hath  been  also  said  that  with  us  the  only 
ownership  in  bees  is  ratione  soli,  and  the  charter  of  the  forest,  which  allows  every 
freeman  to  be  entitled  to  the  honey  found  within  his  own  woods,  affords  great  coun- 
tenance to  this  doctrine,  that  a  qualified  property  may  be  had  in  bees,  in  considera- 
tion of  the  property  of  the  soil  whereon  they  are  found. 

In  all  these  creatures,  reclaimed  from  the  wildness  of  their  nature,  the  property  is 
not  absolute,  but  defeasible:  a  property  that  may  be  destroyed  if  they  resume  their 
ancient  wildness,  and  are  found  at  large.  For  if  the  pheasants  escape  from  the  mew, 
or  the  fishes  from  the  trunk,  and  are  seen  wandering  at  large  in  their  proper  element 
they  become  ferce  naturce  again,  and  are  free  and  open  to  the  first  occupant  that  has 
ability  to  sieze  them.  But  while  they  thus  continue  my  qualified  or  defeasible 
property,  they  are  as  much  under  the  protection  of  the  law  as  if  they  were  absolutely 
and  indefeasibly  mine;  and  an  action  will  lie  against  any  man  that  detains  them 
from  me  or  unlawfully  destroys  them.  It  is  also  as  much  felony  by  common  law  to 
steal  such  of  them  a"?rare  fit  for  food  as  it  is  to  steal  tame  animals;  but  not  so  if  they 
are  only  kept  for  pleasure,  curiosity,  or  whim;  as  dogs,  bears,  cats,  apes,  parrots, 
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and  singing  birds;  because  their  value  is  iiot  intrinsic,  hut  depending  only  on 
caprice  of  the  owner;  though  it  is  such  an  invasion  of  |u<>|,n -fy  as  may  amount  to 
civil  injury,  and  In-  redressed   by  a  civil   action       Yet  to  Meal  a  reclaimed  ha 
felony  both  by  common  law  and  statute;   which  seems  to  be  a  relic  of  the  tyranny  of 
our  ancient  Sportsmen.     And,  among  our  elder  ancestors,  the  ancient  Unions,  another 
species  of  reclaimed  animals,  vi/.,  cats,  were  looked    upon  as  creatures  of  intrinsic 
value;   and  the  killing  or   stealing   one    was   a  grievous  crime,  and   subjected 
offender  to  a  line;  especially  if  it  belonged    to   the   King's  household,  and   was   the 
CHN/K.S  horrei  n •<//'/,  for  which  there  was  a  very  peculiar  forfeiture.     And  thus  much  of 
qualified  property  in  wild  animals,  reclaimed  per  industriam1 . 

The  term  which  describes  this  species  of  property  in  wild  animals — 
property  per  ituluxtriam — indicates  the  foundation  upon  which  it  r< 
It  is  property  created  by  the  art  and  industry  and  labor  of  man.  It 
points  out  that  this  labor,  art,  and  industry  would  not  be  called  into 
activity,  and  would  not  produce  its  useful  and  beneficial  results,  unless 
it  had  the  reward  of  property  in  the  product  of  it,  and  that  therefore 
the  law  assigns  to  such  animals  the  benefits  and  the  protection  of 
property  for  the  purpose  of  encouraging  the  industry  which  produces 
them. 

That  is  the  language  of  Blackstone.  It  is  taken  almost  bodily  from 
an  earlier  writer  in  the  law  of  England — I  mean  Bracton.  And  it  was 
by  him  undoubtedly  derived  from  the  civil  law  in  which  all  or  nearly 
all  of  these  doctrines  were  established  at  a  very  early  period  indeed. 
At  a  very  early  period  in  the  development  of  the  Roman  law  t! 
doctrines  were  established.  I  now  call  the  attention  of  the  Tribunal 
to  further  extracts  from  writers  upon  municipal  law  and  I  am  going  to 
read  from  page  108  of  our  printed  Argument,  and  first  from  "Studies 
in  the  Eoman  Law "  by  Lord  Makenzie,  a  well  known  authority.  He 
says: 

All  wild  animals,  whether  beasts,  birds  or  fish,  fall  under  this  rule,  so  that  even 
when  they  are  caught  by  a  trespasser  on  another  man's  land  they  belong  to  the,  taker, 
unless  they  are  expressly  declared  to  be  forfeited  by  some  penal  law,  (lust.,  1'.  1,  li'; 
Gaius,  2,66-69;  Dig.,  41,  1,  3,  pr.  55).  Deer  in  a  forest,  rabbits  in  a  warren,  fish  in 
a  pond,  or  other  wild  animals  in  the  keeping  or  possession  of  the  first  holder  can  not 
be  appropriated  by  another  unless  they  regain  their  liberty,  in  which  case  they  are 
free  to  be  again  acquired  by  occupancy.  Tame  or  domesticated  creatures,  such  as 
horse,  sheep,  poultry,  and  the  like,  remain  the  property  of  their  owners,  though 
strayed  or  not  confined.  The  same  rule  prevails  in  regard  to  such  wild  animals 
already  appropriated  as  are  in  the  habit  of  returning  to  their  owners,  such  as  pigeons, 
hawks  in  pursuit  of  game,  or  bees  swarming  while  pursued  by  their  owners  (lust.,  2, 
1,  14,  15). 

Then  again,  a  very  ancient  authority  in  the  Eoman  law,  Gaius,  says 
( " Elements  of  Eoman  Law" ) : 

SEC.  68.  In  those  wild  animals,  however,  which  are  habituated  to  go  away  and 
return,  as  pigeons,  and  bees,  and  deer,  which  habitually  visit  the  forests  and  return, 
the  rule  has  been  handed  down  that  only  the  cessation  of  the  instinct  of  returning 
is  the  termination  of  ownership,  and  then  the  property  in  them  is  acquired  by  the 
next  occupant;  the  instinct  of  returning  is  held  to  be  lost  when  the  habit  of  returning 
is  discontinued. 

Another  celebrated  writer  in  the  civil  law,  Savigny,  says : 

With  respect  to  the  possession  of  animals  these  rules  are  to  be  applied  thus: 
First.  Tame  animals  are  possessed  like  all  other  movables,  i.  e.,  the  possession  of 
them  ceases  when  they  can  not  be  found.  Second.  Wild  animals  are  only  possessed 
so  long  as  some  special  disposition  (custodia)  exists  which  enables  us  actually  to  get 
them  into  our  power.  It  is  not  every  custodia,  therefore,  which  is  sufficient ;  whoever, 
for  instance,  keeps  wild  animals  in  a  park,  or  fish  in  a  lake,  has  undoubtedly  done 
something  to  secure  them,  but  it  does  not  depend  on  his  mere  will,  but  on  a  variety 
of  accidents  whether  he  can  actually  catch  them  when  he  wishes,  consequently, 
possession  is  not  here  retained;  quite  otherwise  with  fish  kept  in  a  stew,  or  animals 
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in  a  yard,  because  then  they  may  be  caught  at  any  moment  (lib.  3,  sees.  14,  15,  <le 
puss.').  Third.  Wild  beasts,  tamed  artificially,  are  likened  to  domesticated  animals 
so  long  as  they  retain  the  habit  of  returning  to  the  spot  where  their  possessor  keeps 
them  (donee  animum,  i.  e.,  consuetudinem,  revertendi  habent}. 

And  another  very  celebrated  writer,  not  upon  municipal  law,  but  upon 
the  law  of  Nature  and  Nations,  Puft'endorf,  says  (lib.  3,  cap.  I,  sec.  3) : 

Although  a  loss  seems  to  refer  properly  to  property,  yet  by  us  it  will  be  generally 
accepted  as  embracing  all  injury  that  relates  to  the  body,  fame  and  modesty  of  man. 
So  it  signifies  every  injury,  corruption,  diminution  or  removal  of  that  which  is  ours, 
or  interception  of  that,  which  in  perfect  justice  we  ought  to  have;  whether  given  by 
nature  or  conceded  by  an  antecedent  human  actor  law;  or,  finally,  the  omission  or 
denial  of  a  claim  winch  another  may  have  upon  us  by  actual  obligation.  To  this 
tends  the  13th  Declamation  of  Quintilian,  where  he  plainly  shows  that  one  had 
inflicted  a  loss  who  poisoned  the  flowers  of  his  own  garden  whereby  his  neighbor's 
bees  perished.  Yet  the  convincing  reason  consists  in  this:  Since  all  agree  that  bees 
are  a  wandering  kind  of  animate  life,  and  because  they  can  in  no  way  be  accustomed 
to  take  their  food  from  a  given  place;  therefore,  whenever  there  is  a  right  of  taking 
them,  there  also,  it  is  understood,  is  laid  a  general  injunction  to  be  observed  by  all 
neighbors,  to  permit  bees  to  wander  everywhere  without  hindrance  from  anyone. 

The  passage  from  Bracton  which  follows.  I  will  not  read  because  it 
is  expressed  by  Blackstone  almost  in  the  same  terms  in  the  passage 
from  that  author  which  I  have  just  now  read.  The  doctrine  is  stated 
very  intelligently  and  clearly  by  Bowyer,  a  writer  upon  the  Civil  Law : 

Wild  animals,  therefore,  and  birds,  and  fish,  and  all  animals  that  are  produced  in 
the  sea,  the  heavens,  and  the  earth,  become  the  property,  by  natural  law,  of  whoever 
takes  possession  of  them.  The  reason  of  this  is,  that  whatever  is  the  property  of  no 
man  becomes,  by  natural  reason,  the  property  of  whoever  occupies  it. 

It  is  same  whether  the  animals  or  birds  be  caught  on  the  premises  of  the  catcher, 
or  on  those  of  another.  But  if  any  one  enters  the  land  of  another  to  sport  or  hunt, 
he  may  be  warned  off  by  the  owner  of  the  land.  When  you  have  caught  any  of 
these  animals  it  remains  yours  so  long  as  it  is  under  the  restraint  of  your  custody. 
But  as  soon  as  it  has  escaped  from  your  keeping  and  has  restored  itself  to  natural 
liberty  it  ceases  to  be  yours,  and  again  becomes  the  property  of  whoever  occupies  it. 
The  animal  is  understood  to  recover  its  natural  liberty  when  it  has  vanished  from 
your  sight,  or  is  before  your  eyes  under  such  circumstances  that  pursuit  would  be 
difficult. 

Here  we  find  the  celebrated  maxim  of  Gajus:  Quod  nullius  est,  id  rations  naturali 
occupanti  conceditur.  It  is  founded  on  the  following  doctrine:  Granting  the  institu- 
tion of  the  rights  of  property  among  mankind,  those  things  are  each  man's  property 
which  no  other  man  has  a  right  to  take  from  him.  Now,  no  one  has  a  right  to  that 
which  is  res  nuH'ms;  consequently  whoever  possesses  rem  nullius  possesses  that  which 
no  one  has  a  right  to  take  from  him.  It  is  therefore  his  property. 

I  pass  on  to  nearly  the  middle  of  page  III: 

The  general  principle  respecting  the  acquisition  of  animals  ferce  naturae  is,  that  it 
is  absurd  to  hold  anything  to  be  a  man's  property  which  is  entirely  out  of  his  power. 
But  Grotius  limits  the  application  of  that  principle  to  the  acquisition  of  things,  and 
therefore  justly  dissents  from  the  doctrine  of  Gajus  given  above,  that  the  animal 
becomes  again  res  nullius  immediately  on  recovering  its  liberty,  if  it  be  difficult  for 
the  first  occupant  to  retake  it.  He  argues  that  when  a  thing  has  become  the  prop- 
erty of  any  one,  whether  it  be  afterwards  taken  from  him  by  the  act  of  man,  or 
whether  he  lose  it  from  a  natural  cause,  he  does  not  necessarily  lose  his  right  to  it 
together  with  the  possession  ;  but  that  it  is  reasonable  to  presume  that  the  proprietor 
of  a  wild  animal  must  have  renounced  his  right  to  it  when  the  animal  is  gone 
beyond  the  hope  of  recovery  and  where  it  could  not  be  identified.  He,  therefore, 
argues  that  the  right  of  ownership  to  a  wild  animal  may  be  rendered  lasting,  not- 
withstanding its  flight,  by  a  mark  or  other  artificial  sign  by  which  the  creature  may 
be  recognized. 

Mr.  Jiistice  HARLAN.  The  last  paragraph  in  that  citation  is  important. 
Mr.  CARTER.  The  last  paragraph  from  Bowyer  is  pertinent.    It  is  on 
page  112: 

With  regard  to  creatures  which  have  the  habit  of  going  and  returning,  such  as 
pigeons,  they  remain  the  property  of  those  to  whom  they  belong  so  long  as  they 
retain  the  animus  revertendi  or  disposition  to  return.  But  when  they  lose  that  dis- 
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position  they  become  the  property  of  whomsoever  secures  them.  And  they  must  be 
held  to  have  lost,  the  (ixiiiuix  fcrrr/cmli  as  soon  as  they  have  lost  the  habit  of  return- 
ing. Such  arc  the  doctrines  of  the  Koinan  Law,  which  are  conformable  to  the  English 
law,  with  the.  <[iiali!icat ion  of  (Jrotius,  which  is  applicable  to  the  case  of  all  animals 
fera  naturce,  that  is  to  say,  that  a  mark  or  collar  prevents  the  rights  of  the  proprietor 
of  a  wild  animal  being  extinguished  by  iis  escape  from  his  sight  and  pursuit. 

I  call  the  attention  of  the  Tribunal  to  a  decision  by  the  Supreme 
Court  of  the  State  of  New  York,  one  of  the  courts  enjoying  the  highest 
authority  in  the  United  States,  and  especially  enjoying  the  highest 
authority  at  the  time  this  decision  ws«s  made.  It  is  the  case  of  Amory 
vs.  Flyn  and  is  reported  in  10th  Johnson's  Reports  102.  It  is  contained 
on  page  116  of  our  printed  Argument. 

In  that  case  one  Amory  brought  an  action  of  trover,  as  it  is  called  in 
the  English  law,  against  Flyn  before  a  justice  of  the  peace  for  two 
geese.  That  is  to  say  he  brought  an  action  for  damages  for  a  trespass 
done  to  him  in  taking  geese  which  he  alleged  to  be  his  property. 

This  was  a  case  where  geese  wild  by  nature  had  been  reclaimed  by 
man  to  such  an  extent  that  they  were  wonted  to  a  particular  spot,  and 
yet  were  in  the  habit  of  straying  away  from  it;  and  having  strayed  off 
upon  a  certain  occasion  another  man  took  them  and  handed  them  over 
to  still  another  and  that  other  refused  to  give  them  up  on  demand.  The 
question  was  whether  the  plaintiff  had  a  property  in  them. 

It  appears  to  have  been  held  in  the  court  below  that  he  had  no  prop- 
erty; but  the  Supreme  Court  reversed  this  judgment,  saying: 

The  geese  ought  to  have  been  considered  as  reclaimed  so  as  to  be  the  subject  of 
property.  Their  identity  was  ascertained,  they  were  tame  and  gentle,  and  had  lost 
the  power  or  disposition  to  fly  away.  They  had  been  frightened  and  chased  by  the 
defendant's  son,  with  the  knowledge  that  they  belonged  to  the  plaintiff  and  the  case 
affords  no  color  for  the  inference  that  the  geese  had  regained  their  natural  liberty  as 
wild  fowl,  and  that  the  property  in  them  had  ceased.  The  defendant  did  not  con- 
sider them  in  that  light,  for  he  held  them  in  consequence  of  the  lien  which  he 
supposed  he  had  acquired  by  the  pledge.  This  claim  was  not  well  founded,  for  he 
showed  no  right  in  the  persons  who  pawned  them  for  the  liquor  so  to  pawn  them, 
and  he  took  them  at  his  peril.  Here  was  clearly  an  invasion  of  private  right. 

I  call  attention  to  a  later  decision  by  the  same  Supreme  Court  of  New 
York  which  is  reported  in  15  Wendell's  Reports.  So  much  as  we  have 
printed  of  it  is  on  page  117  of  the  printed  Argument.  The  propositions 
which  are  prefixed  to  the  report  in  the  case  as  being  those  which  are 
decided  by  it  are  these : 

The  owner  of  bees  which  have  been  reclaimed,  may  bring  an  action  of  trespass 
against  a  person  who  cuts  down  a  tree  into  which  the  bees  have  entered  on  the  soil  of 
another,  destroys  the  bees  and  takes  the  honey. 

Where  bees  take  up  their  abode  in  a  tree,  they  belong  to  the  owner  of  the  soil,  if 

they  are  unreclaimed;  but  if  they  have  been  reclaimed,  and  their  owner  is  able  to 

identify  his  property,  they  do  not  belong  to  the  owner  of  the  soil,  but  to  him  who 

had  the  former  possession,  although  he  can  not  enter  upon  the  lands  of  the  other  to 

,  retake  them  without  subjecting  himself  to  an  action  of  trespass. 

The  facts  of  that  case  appear  to  be  these:  One  Kilts  had  brought  an 
action  against  Goff  in  a  justice's  court,  an  action  in  the  nature  of  an 
action  of  trespass,  for  taking  and  destroying  a  swarm  of  bees  and  the 
honey  made  by  them. 

The  plaintiff  in  his  suit  before  the  justice  recovered  a  judgment  and 
that  was  affirmed  on  appeal  by  the  court  of  Common  Pleas  of  the  county 
where  the  suit  was  brought.  The  defendant  then  carried  the  case  by 
what  is  called  a  writ  of  error,  to  the  principal  court  of  the  State  of  New 
York  at  that  time — not  the  highest  appellate  court,  but  yet  a  high  appel- 
late court.  Mr.  Justice  Nelson,  very  celebrated  in  the  United  States 
as  one  of  the  most  distinguished  judges  of  his  time,  delivered  the  opiu. 
ion  of  the  court.  He  says : 
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Animals  fercp  natural,  when  reel  aimed  by  the  art  and  power  of  man,  are  the  subject 
of  a  qualified  property ;  if  they  return  to  their  natural  liberty  and  wildness,  without 
the  animus  revertendi,  it  ceases.  During  the  existence  of  the  qualified  property,  it  is 
under  the  protection  of  the  law  the  same  as  any  other  property,  and  every  invasion 
of  it  is  redressed  in  the  same  manner.  Bees  are  ferov  natures,  but  when  hived  and 
reclaimed,  a  person  may  have  a  qualified  property  in  them  by  the  law  of  nature,  as 
well  as  the  civil  law.  Occupation,  that  is  hiving  or  inclosing  them,  gives  property 
in  them.  They  are  now  a  common  species  of  property,  and  an  article  of  trade,  and 
the  wildness  of  their  nature,  by  experience  and  practice,  has  become  essentially  sub- 
jected to  the  art  and  power  of  man.  An  unreclaimed  swarm,  like  all  other  wild  ani- 
mals, belongs  to  the  first  occupant — in  other  words,  to  the  person  who  first  hives 
them ;  but  if  the  swarm  fly  from  the  hive  of  another,  his  qualified  property  continues 
so  long  as  he  can  keep  them  in  sight,  andpossesses  the  power  to  pursue  them.  Under 
these  circumstances,  no  one  else  is  entitled  to  take  them.  (2  Black.  Comm.,  393;  2 
Kent's  Comm.,  394.) 

A  case  decided  by  the  Court  of  Common  Bench  in  Great  Britain,  and 
to  which  I  have  already  referred,  that  of  Morgan  and  another  against 
the  earl  of  Abergavenuy  is  printed  almost  in  extenso,  beginning  on  page 
119  of  our  printed  argument.  It  is  too  long  to  be  read ;  but  the  whole  of 
it  has  been  printed  in  order  that  the  Tribunal  may  observe  the  circum- 
stances under  which  that  case  arose,  and  thus  ascertain  the  precise 
point  which  was  decided.  But  I  will  call  the  attention  of  the  Arbi- 
trators to  the  paragraph  near  the  bottom  of  page  125.  I  have  said  that 
in  that  case,  the  question  being  whether  deer  were  property  or  not, 
evidence  was  given  tending  to  show  their  nature  and  habits  and  the 
purposes  to  which  they  were  applied.  The  court  says : 

In  considering  whether  the  evidence  warranted  the  verdict  upon  the  issue  whether 
the  deer  were  tamed  and  reclaimed,  the  observations  made  by  Lord  Chief  Justice 
Willes  in  the  case  of  Davies  v.  Powell,  are  deserving  of  attention.  The  difference  in 
regard  to  the  mode  and  object  of  keeping  deer  in  modern  times  from  that  which 
anciently  prevailed,  as  pointed  out  by  Lord  Chief  Justice  Willes.  can  not  be  over- 
looked. It  is  truly  stated  that  ornament  and  profit  are  the  sole  objects  for  which 
deer  are  now  ordinarily  kept,  whether  in  ancient  legal  parks  or  in  modern  inclosures 
so  called ;  the  instances  being  very  rare  in  which  deer  in  such  places  are  kept  and  used 
for  sport;  indeed,  their  whole  management  differing  very  little,  if  at  all,  from  that  of 
sheep,  or  of  any  other  animals  kept  for  profit.  And,  in  this  case,  the  evidence  before 
adverted  to  was  that  the  deer  were  regularly  fed  in  the  winter;  the  does  with  young 
were  watched;  the  fawns  taken  as  soon  as  dropped,  and  marked;  selections  from 
the  herd  made  from  time  to  time,  fattened  in  places  prepared  for  them,  and  after- 
wards sold  or  consumed,  with  no  difference  of  circumstance  than  what  attached,  as 
before  stated,  to  animals  kept  for  profit  and  food. 

As  to  some  being  wild,  and  some  tame,  as  it  is  said,  individual  animals,  no  doubt, 
differed,  as  individuals  in  almost  every  race  of  animals  are  found,  under  any  circum- 
stances to  differ,  in  the  degree  of  tameness  that  belongs  to  them.  Of  deer  kept  in 
stalls,  some  would  be  found  tame  and  gentle,  and  others  quite  irreclaimable,  in  the 
sense  of  temper  and  quietness. 

Upon  a  question  whether  deer  are  tamed  and  reclaimed,  each  case  must  depend 
upon  the  particular  facts  of  it;  and  in  this  case,  the  court  think  that  the  facts  were 
such  as  were  proper  to  be  submitted  to  the  jury;  and,  as  it  was  a  question  of  fact 
for  the  jury,  the  court  cannot  perceive  any  sufficient  grounds  to  warrant  it  in  saying 
that  the  jury  have  come  to  a  wrong  conclusion  upon  the  evidence,  and  do  not  feel 
authorized  to  disturb  the  verdict. 

The  decision  therein  referred  to  with  approval  was  made  by  Lord 
Chief  Justice  Willes  in  the  case  of  Davies  vs.  Powell,  a  report  of  which 
is  printed  on  page  126  of  the  printed  argument. 

The  point  in  controversy  is  stated  on  page  127: 

And  the  single  question  that  was  submitted  to  the  judgment  of  the  court  is 
whether  these  deer  under  these  circumstances,  as  they  are  set  forth  in  the  pleadings, 
were  distrainable  or  not.  It  was  insisted  for  the  plaintiff'  that  they  were  not; 

(1)  Because  they  vreref  era  natures,  and  no  one  can  have  absolute  property  in  them. 

(2)  Because  they  are  not  chattels,  but  are  to  be  considered  as  hereditaments  and 
incident  to  the  park. 

(3)  Because,  if  not  hereditaments,  they  were  at  least  part  of  the  thing  demised. 

(4)  Their  last  argument  was  drawn  ab  inusitato,  because  there  is  no  instance  in 
•which,  deer  have  been  adjudged  to  be  distraiuable. 
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Then  the  learned  jiulijv  goes  on  to  say: 

First.  To  support  the  lirst  object  ion,  :ui<l  which  was  principally  relied  on  by  the 
counsel  for  llic,  plaintitr,  they  cited  Finch  17<i;  P.ro.  Abr..  tit.  "  Property,"  pi.  20; 
Keilway,  30  b,  Co.  Lit.  47  a  ;  1  Rol.  Al»r.  (ilih';  and  several  other  ol<l  hooks,  wherein  it 
is  laid  down  as  a  rule  that  deer  are  not  dist  rainahle :  and  the  case  of  Mat  locker. 
Kastley,  3  Lev.  227,  where  it  was  holden  that  trespess  will  not  lie  for  deer  unless  it 
appears  that  they  are  tame  and  reclaimed.  They  likewise  cited  3  Inst.  109, 110,  and  1 
Hawk.  P.  C.  94  to  prove  that  it  is  not  felony  to  take  away  deer,  conies,  etc.,  unless 
tame  and  reclaimed. 

I  do  admit  that  it  is  generally  laid  down  as  a  rule  in  the  old  books  that  deer, 
conies,  etc.,  are/era;  ixilitnr,  arid  that  they  .are  not distrainable;  and  a  man  can  only 
have  a  property  in  them  ralione  loci.  And  therefore  in  the  case  of  swans,  (7  Co.  15, 
16, 17,  18)  and  in  several  other  books  there  cited  it  is  laid  down  as  a  rule  that  where 
a  man  brings  an  action  for  chasing  and  taking  away  deer,  hares,  rabbits,  etc.,heshall 
not  say  snos,  because  he  has  them  only  for  his  game  and  pleasure  ratlone  privilegii 
whilst  they  are  in  his  park,  warren,  etc.  But  there  are  writs  in  the  register  (fol. 
102),  a  book  of  the  greatest  authority,  and  several  other  places  in  that  book  which 
show  that  this  rule  is  not  always  adhered  to.  The  writ  in  folio  192  is  "  quarc  clausum 
il>8'uts  A.  freyit  et  intravit,  $•  cuniculos  suos  cepit." 

The  reason  given  for  this  opinion  in  the  books  why  they  are  not  distrinable  is 
that  a  man  can  have  no  valuable  property  in  them.  But  the  rule  is  plainly  too  general, 
for  the  rule  in  Co.  Lit.  is  extended  to  dogs,  yet  it  is  clear  now  that  a  man  may  have 
a  valuable  property  in  a  dog.  Trover  has  been  several  times  brought  for  a  dog,  and 
great  damages  have  been  recovered.  Besides  the  nature  of  things  is  now  very  much 
altered,  and  the  reason  which  is  given  for  the  rule  fails.  Deer  were  formerly  kept 
only  in  forests  or  chases,  or  such  parks  as  were  parks  either  by  grant  or  prescrip- 
tion, and  were  considered  rather  as  things  of  pleasure  than  of  profit;  but  now  they 
are  frequently  kept  in  inclosed  grounds  which  are  not  properly  parks,  and  are  kept 
principally  for  the  sake  of  profit,  and  therefore  must  be  considered  as  other  cattle. 

On  page  129  I  read  again : 

Fourth.  The  last  argument,  drawn  db  inusitato,  though  generally  a  very  good  one, 
does  not  hold  in  the  present  case.  When  the  nature  of  things  changes,  the  rules  of 
law  must  change  too.  When  it  was  holden  that  deer  were  not  distrainable,  it  was 
because  they  were  kept  principally  for  pleasure  and  not  for  profit,  and  were  not  sold 
and  turned  into  money  as  they  are  now.  But  now  they  are  become  as  much  a  sort  of 
husbandry  as  horses,  cows,  sheep,  or  any  other  cattle.  Whenever  they  are  so  and  it 
is  universally  known,  it  would  be  ridiculous  to  say  that  when  they  are  kept  merely 
for  profit  they  are  not  distrainable  as  other  cattle,  though  it  has  been  holden  that 
they  were  not  so  when  they  were  kept  only  for  pleasure.  The  rules  concerning  per- 
sonal estates,  which  were  laid  down  when  personal  estates  were  but  small  in  pro- 
portion to  lands,  are  quite  varied  both  in  courts  of  law  and  equity,  now  that  personal 
estates  are  so  much  increased  and  become  so  considerable  a  part  of  the  property  of 
this  kingdom 

From  all  those  authorities  drawn  from  the  municipal  law  of  different 
nations,  and  confirmed  by  the  ancient  Roman  law,  these  propositions 
are  exceedingly  clear:  That,  in  respect  to  wild  animals,  if  by  the  art, 
and  industry  of  man  they  may  be  made  to  return  to  a  particular  place 
to  such  an  extent  that  the  possessor  of  that  place  has  a  power  and  con- 
trol over  them  which  enables  him  to  deal  with  them  as  if  they  were 
domestic  animals,  they  are  in  the  law  likened  to  domestic  animals  and 
are  made  property  just  as  much  as  if  they  were  domestic  animals;  and 
that  property  continues,  not  only -while  they  are  in  the  actual  custody 
of  the  owner  of  that  particular  place,  but  when  they  are  away  from  his 
custody,  and  no  matter  how  far  away,  so  long  as  they  have  an  intention 
of  returning  to  it.  The  property  in  them  ceases  only  when  this  inten- 
tion ceases;  and  the  cessation  of  that  intention  is  to  be  inferred,  and 
can  only  be  inferred,  from  the  cessation  of  the  habit  of  returning.  When 
they  have  abandoned  that  habit  and  have  returned  to  their  ancient  wild- 
ness,  they  cease  to  be  property  and  may  be  taken  by  any  person  with- 
out an  invasion  of  property  right.  I  may  state  another  proposition  fully 
substantiated  by  these  authorities.  It  is  scarcely  another  proposition 
indeed.  It  is  almost  the  same;  but  the  language  is  somewhat  different, 
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and  I  may  be  justified  therefore  in  stating1  it  in  a  different  form:  That 
wherever  man  is  capable  of  establishing  a  husbandry  in  respect  to  an 
animal  commonly  designated  as  "wild'1,  such  a  husbandry  as  is  estab- 
lished in  reference  to  domestic  animals,  so  that  he  can  take  the  increase 
of  the  animal  and  devote  it  to  the  public  benefit  by  furnishing  it  to  the 
markets  of  the  world,  in  such  cases  the  animal,  although  commonly  des- 
ignated as  wild,  is  the  subject  of  property  and  remains  the  property  of 
that  person  as  long  as  the  animal  is  in  the  habit  of  voluntarily  subject- 
ing itself  to  the  custody  and  control  of  that  person. 

Those  are  doctrines  of  the  municipal  law  everywhere  agreed  to.  There 
is  no  dissent  that  I  am  aware  of  in  reference  to  them;  and  being  the  uni- 
versal doctrines  of  municipal  law  they  may  be  taken,  I  apprehend,  in 
the  absence  of  evidence  to  the  contrary,  as  being  the  doctrine  of  inter- 
national law. 

Sir  CHARLES  BTJSSELL.  You  must  not  assume  that  I  agree  to  that. 
You  say  it  is  universally  admitted. 

Mr.  CARTER.  I  do  not  assume  that  you  agree  to  anything. 

Sir  CHARLES  EUSSELL.  I  should  not  have  interposed  but  my  learned 
friend  said  it  was  universally  admitted. 

Mr.  CARTER.  I  must  understand  a  permanent  exception  then  to  that; 
but  I  cannot  be  very  well  deprived  of  the  use  of  the  word  "general"  or 
"universal",  because  it  may  be  held  not  to  include  my  learned  friend. 
Let  it  be  understood  that  I  do  not  mean  to  include  him.  So  far  as  my 
knowledge  extends  these  doctrines  are  universally  acceded  to. 

The  PRESIDENT.  Mr.  Carter,  what  would  be  your  legal  definition  of 
the  word  "husbandry"  as  you  just  used  it.  Would  it  be  merely  the 
fact  of  gathering  the  increase  of  an  animal? 

Mr.  CARTER.  Yes. 

The  PRESIDENT.  That  is  enough  to  constitute  husbandry  in  your 
view? 

Mr.  CARTER.  Taking  an  animal,  caring  for  it,  preserving  the  stock, 
and  taking  the  increase  for  the  markets  of  the  community — that  is 
husbandry  I  suppose;  the  same  sort  of  husbandry  that  is  exercised  in 
respect  to  sheep,  horses,  cattle,  or  any  other  of  our  domestic  animals. 

The  PRESIDENT.  I  better  understand  your  meaning  by  your  defini- 
tion, than  by  your  simile  or  your  comparison. 

Mr.  CARTER.  Well,  it  seems  to  me  that  the  definition  is  good;  and 
it  seems  to  me  that  the  analogies  of  the  animals  to  which  I  allude  are 
appropriate. 

There  are  certain  observations  which  I  shall  venture  to  make  respect- 
ing the  law  so  far  as  I  conceive  myself  to  have  established  it,  so  far 
as  I  have  stated  it.  I  mean,  in  th^  first  place,  that  it  is  uniform 
in  all  countries  and  that  it  may  therefore  be  taken  to  be  international. 
Second,  that  it  is  not  founded  upon  legislation,  but  upon  the 
principles  of  the  law  of  nature;  declared  by  the  decisions  of  judicial 
tribunals  as  founded  upon  the  law  of  nature;  that  that  doctrine  is  made 
to  turn  upon  the  existence  of  an  animus  revertendi;  but  I  may  say  that 
this  animus  revertendi  must  be  of  itself  wholly  unimportant.  It  is  indeed 
a  mere  fiction  anyway.  What  do  we  know  about  the  animus  of  one  of 
these  wild  animals?  All  we  know  of  the  intention  of  the  wild  animal 
is  that  exhibited  by  its  habits;  and  indeed  the  law  says  that  the  inten- 
tion is  to  be  inferred  only  from  its  habits.  As  long  as  the  habit  of  return- 
ing exists,  the  intention  exists,  and  when  the  habit  of  returning  ceases 
then  the  intention  to  return  is  held  to  cease.  Of  what  consequence,  in 
itself  considered,  is  this  habit  of  returning,  unless  it  has  some  social 
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uses  and  purposes?  Why  should  it  be  said  that  a  wild  animal  is  the 
subject  of  property  if  he  has  the  habit  of  returning  to  the  same  place, 
and  is  not  the  subject  of  property  if  he  has  not  that  habit,  and  erases  to  be 
the  subject  of  property  when  ouce  he  has  lost  that  habit?  Why  should 
we  say  that?  There  must  be  some  reason  for  that.  Can  it  be  anything1 
else  than  this  that  the  existence  of  the  habit  enables  man  to  treat  the 
animal  in  the  same  way  as  he  treats  domestic  animals  and  to  make 
the  animal  subserve  the  same  useful  public  and  social  purposes  which 
domestic  animals  subserve?  Plainly  that  must  be  the  reason  for  it. 

Take  the  case  of  wild  swans  and  geese.  They  are  generally  held 
not  to  be  the  subject  of  property.  The  law,  however  takes  notice  of  the 
exception  where  those  animals  have  been  so  far  reclaimed  that  they  will 
continually  and  habitually  resort  to  a  particular  place.  There  the  law 
says  they  are  property;  and  so  long  as  they  have  that  intention  nobody 
save  the  owner  can  lay  hands  on  them,  wherever  they  are,  whether  in 
that  particular  place  or  not.  Why  does  the  law  say  that?  Because 
there  is  a  public  utility  which  may  be  subserved  by  that.  If  you  allow 
the  possessor  of  the  place  to  which  they  resort  to  have  the  right  of 
property  in  them  he  will  devote  himself  to  the  business  of  reclaiming 
those  animals;  and  consequently  society  will  be  supplied  with  those 
animals,  whereas  otherwise  it  will  not.  Property  is  the  price  which 
society  must  pay  for  the  benefit  which  is  thus  gained  from  those  ani- 
mals. They  are  the  product  of  the  art,  and  the  industry,  and  the 
labor  which  is  expended  upon  them ;  and  being  that  product,  the  bene- 
fit of  it  is  properly  awarded  to  the  person  who  exhibits  that  art  and 
industry. 

The  PRESIDENT.  Do  you  mean  to  say  that  the  seals  reverted  to  the 
Pribilof  Islands  on  account  of  the  industry  carried  on  there? 

Mr.  CARTER.  Yes. 

The  PRESIDENT.  Perhaps  you  will  come  to  that  later  in  your  argu- 
ment. 

Mr.  CARTER.  I  hope  my  argument  will  not  be  anticipated.  I  shall 
not  fail  to  complete  the  analogy.  I  am  now  looking  to  these  other 
instances.  Take  deer.  Why  is  it  that  as  long  as  deer  are  kept  for  the 
purposes  of  sport  the  law  will  not  regard  them,  as  property?  Because 
as  long  as  they  are  kept  for  such  purposes  they  subserve  no  useful 
social  purpose ;  but  the  moment  a  man  undertakes  to  reclaim  deer,  to 
take  care  of  them,  to  feed  them,  to  treat  them  as  he  does  domestic  ani- 
mals and  to  supply  the  markets  of  society  with  venison  from  them,  he 
is  awarded  the  rights  of  property  in  them.  That  is  because  he  is  doing  a 
useful  public  service ;  because  it  is  a  public  service  that  Avould  not  be  per- 
formed unless  it  was  paid  for,  and  because  it  can  be  paid  for  only  by  the 
award  of  the  right  of  property  to  the  one  who  thus  expends  his  labor. 

Take  the  case  of  bees.  Nothing  can  be  more  wild  in  its  nature  than  a 
bee.  That  nature  is  not  in  the  slightest  degree  changed  when  a  hive  is 
put  inside  of  a  box  on  the  premises  of  a  private  individual;  and  that  is 
all  it  is  necessary  to  do.  But  what  is  the  consequence  of  that?  It  is 
that  a  supply  of  honey  may  be  taken  from  that  animal,  and  a  much 
greater  supply  than  if  you  were  driven  to  hunt  through  the  woods  to 
find  hives.  The  consequence  is  that  when  that  hive  swarms,  the  swarm, 
can  be  taken  and  put  in  another  box  and  thus  the  number  of  swarms 
be  multiplied  indefinitely  and  the  product  of  honey  indefinitely  increased. 
That  is  a  great  service  to  society.  It  furnishes  it  with  an  article  of  great 
utility  which  otherwise  it  would  not  have,  or  would  not  have  in  any- 
thing like  the  same  degree  of  abundance;  and  therefore  the  art  and 
industry,  simple  though  it  be,  which  is  expended  upon  those  particular 
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bees,  is  rewarded  by  assigning  to  the  possessor  of  the  place  where  the 
hives  are  a  right  of  property  in  the  bees.  When  a  hive  swarms  he  can 
pursue  it  away  from  his  own  premises  upon  the  premises  of  another 
man.  It  remains  his  property;  and,  as  appears  from  the  decision  which 
I  read  to  the  learned  Arbitrators,  if  the  bees  go  onto  the  premises  of 
another  person  who  will  not  permit  the  owner  of  the  swarm  to  go  there 
and  take  them,  they  still  remain  his  property;  and  if  they  are  appro- 
priated by  the  owner  of  the  land  where  they  take  refuge,  he  is  guilty 
of  a  trespass. 

All  of  those  privileges  are  awarded  to  the  owner  of  bees  as  a  reward 
and  encouragement  to  him  tor  protecting  the  bees.  It  is  an  appeal  to 
the  great  motive  of  self-interest  so  powerful  in  human  nature,  and  which 
is  the  foundation  of  a  great  part  of  all  the  blessings  of  society.  It  is  call- 
ing into  activity  a  care,  industry,  labor,  and  diligence  which  otherwise 
would  not  be  exercised. 

I  might  add  instances  of  other  animals;  but  the  learned  Arbitrators 
will  perceive  what  the  rule  is  which  has  been  established,  the  different 
animals  to  which  it  is  applied,  and  the  obvious  grounds  upon  which  the 
doctrine  is  based. 

Now  let  me  see  whether  those  doctrines  apply  to  the  case  of  the  fur- 
seal  or  not.  It  is  only  necessary  to  allude  to  a  few  of  the  characteristics 
of  the  seal.  In  the  first  place  he  comes  upon  the  Pribilof  Islands  volun- 
tarily, and  there  submits  himself  absolutely  to  the  control,  custody,  and 
disposition  of  the  owner  of  that  place.  He  is  defenceless  against  man. 
Still  he  voluntarily  comes  there  and  submits  himself  to  the  power  of 
man.  In  the  next  place,  after  migrating  from  that  place  he  returns  to 
it  in  obedience  to  the  most  imperious  of  all  animal  instincts.  Nothing 
can  stop  him  unless  he  is  driven  away.  Although  his  absence  from 
that  spot  is  very  prolonged  and  the  distances  over  which  he  travels 
very  great,  that  instinct  to  return  is  never  for  a  moment  absent.  It  is 
superior — very  far  superior — to  any  instinct  that  a  deer  may  have  to  go 
to  a  particular  place,  or  the  wild  swans,  or  geese,  or  pigeons,  or  animals 
of  that  sort.  Seals  will  go  through  all  obstacles  and  all  dangers  and 
certainly  return  to  that  spot.  What  is  the  social  utility  to  subserve 
which  this  habit  offers  an  opportunity?  Man  is  enabled  by  means  of  it 
to  practice  a  species  of  husbandry.  He  can  take  the  annual  increase 
of  that  animal  without  in  any  respect  diminishing  its  stock.  In  other 
words,  he  can  deal  with  the  animal  precisely  as  he  does  with  domestic 
animals  and  precisely  as  if  the  animal  were  domestic.  Therefore  we 
find  here  all  the  elements,  all  the  foundations,  upon  which  as  Black- 
stone  calls  it,  property  per  industriam  stands.  You  may  ask  what  care, 
what  industry  man  practices  in  reference  to  the  seal.  He  does  not  take 
him  and  teach  him  to  return;  he  does  not  laboriously  wont  him  to  this 
particular  spot;  the  animal  is  inclined  to  go  there  anyway;  but  you 
will  perceive  upon  a  very  little  reflection  the  degreeof  care  and  industry 
which  is  exercised.  In  the  first  place  the  United  States,  or  Russia 
before  the  United  States,  carried  thither  to  these  islands  several  hun- 
dred people,  arid  instituted  a  guard  over  those  islands  and  preserved 
the  seals  and  protected  them  against  all  other  dangers  except  that  of 
being  slaughtered  in  the  manner  which  I  have  described — a  very  great 
labor  and  a  great  deal  of  expense.  The  seals  are  freely  invited  to  come 
to  those  islands.  ISTo  obstacle  is  thrown  in  their  way.  Their  annual 
return  is  cherished  in  every  way  in  which  it  can  be  cherished.  Very 
great  expense  is  undergone  in  extending  this  sort  of  protection  over 
them.  In  the  next  place,  and  what  is  particularly  important,  the 
United  States,  and  Russia  before  the  United  States,  practiced  a  self- 
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denial,  :in  absl  inence,  in  I  efei  nice  to  that  animal.  They  did  not.  Hub 
liiin  the-  moment  lie  landed  and  apply  iiiin  to  their  purposes  indiscrimi- 
nately, male  and  female,  They  did  not  lake  one  in  this  way.  They 
carefully  avoided  it.  They  practiced  a  self-denial.  And  t  hat  seif  denial, 
and  the  care  and  industry  in  other  respects  which  I  have  mentioned, 
Jead  those  seals  to  come  to  those  islands  year  after  year,  where  they 
thus  submit  themselves  to  human  power  so  as  to  enable  the  whole 
benefit  of  the  animal  to  be  applied  to  the  uses  of  man.  Let  me  ask  what 
would  have  been  the  case  if  this  care  and  industry  had  not  have  been 
applied?  Suppose  the  art  and  industry  of  the  United  States  and  its 
self-denial  had  not  been  exerted,  what  would  have  been  the  result? 
We  have  only  to  look  to  the  fate  of  the  seal  in  other  quarters  of  the  globe 
where  no  such  care  was  exerted,  to  learn  what  would  have  been  the  result. 
They  would  have  been  exterminated  a  hundred  years  ago.  That  herd 
would  not  exist  there  now,  and  could  not  exist.  Every  marauder  who 
thought  he  could  make  a  profitable  voyage  by  descending  upon  the 
islands  in  the  hope  of  getting  seals  would  have  gone  there  and  killed 
indiscriminately  all  that  he  could  find.  The  herd  would  have  been 
exterminated  just  as  such  herds  have  been  exterminated  in  every  other 
quarter  of  the  globe  where  this  care  has  not  been  exercised. 

Therefore,  I  respectfully  submit  to  you  that  the  present  existence  of 
that  herd  on  those  islands — the  life  of  every  one  of  those  seals,  be  they 
a  thousand,  or  be  they  five  millions — is  the  direct  product  of  the  care, 
industry,  labor  and  expense  of  the  United  States;  and  they  would  not 
be  there  except  for  that  care  and  industry. 

What  is  contended  for  upon  the  part  of  Great  Britain  here  is  the 
right  to  prey  upon  a  herd  of  animals  which  are  in  every  sense  the  crea- 
tion of  the  labor  and  industry  of  the  United  States  and  which  would 
not  exist — would  not  exist  for  the  world,  would  not  exist,  even  for  those 
who  thus  prey  upon  them,  except  for  the  exercise  of  that  care  ami 
industry.  There  is  no  contradicting  that  position  at  all.  It  is  not  sus- 
ceptible of  denial,  or  of  doubt.  It  is  absolutely  certain  that  this  herd 
would  not  exist  a  day  on  the  Pribilof  Islands,  nor  would  it  have  existed 
on  any  day  within  the  last  half  century,  but  for  the  exercise  of  the  care, 
labor,  industry,  and  self  denial  by  Kussia,  and  her  successor,  the  United 
States. 

If  the  exercise  of  those  qualities  in  the  case  of  the  wild  swan,  of  deer, 
of  bees,  and  of  the  other  animals  to  which  I  have  alluded  are  sufficient 
grounds  and  reasons  why  an  award  of  property  should  be  made  to  those 
who  exhibit  them,  why  should  it  not  be  made  in  this  case?  Therefore 
I  say  that  upon  the  plain  doctrine  of  the  municipal  law,  the  position  of 
the  United  States,  that  these  seals  are  the  subject  of  property,  and  that 
they  belong  to  the  United  States,  not  only  while  they  are  on  the  islands, 
but  at  all  times  during  their  migrations,  near  or  remote,  is  fully  estab- 
lished. 

I  might  properly  leave  the  argument  here.  The  propositions  in  respect 
to  property  which  I  have  shown  to  be  true  in  reference  toother  animals, 
wild  in  their  nature  but  reclaimed  by  man,  are  true  in  respect  to  seals. 
There  are  indeed  differences  between  seals  and  the  other  animals;  but 
the  differences  are  wholly  immaterial  to  the  question  in  dispute.  They 
do  not  affect  it  at  all.  The  right  of  property  is  awarded  in  those 
instances  for  social  reasons  and  in  consequence  of  great  social  benefits; 
and  these  social  reasons  and  social  benefits  are  as  strong — I  may  say 
much  stronger — in  the  case  of  the  seals  than  they  are  in  the  case  of  any 
other  animals  to  which  allusion  has  been  made  as  being  subjects  of 
property  after  they  are  reclaimed.  It  may  be  said  that  in  the  case  of 
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the  other  animals,  like  wild  geese,  and  swans  and  deer,  that  the  dispo- 
sition to  return  has  been  created  by  man.  Suppose  it  was  created  by 
man  in  those  instances,  and  not  created  by  man  in  the  case  of  the  seals. 
Would  that  make  any  difference?  No.  The  public  and  social  benefits 
which  result  from  an  award  of  property  are  the  same  in  the  one  case 
as  in  the  other.  But  it  is  not  true,  this  suggestion  that  the  instinct  is 
created  in  the  case  of  the  other  animals.  The  instinct  to  return  is  nat- 
ural in  all  the  cases  alike.  Man  only  acts  upon  it;  and  he  acts  upon  it 
in  the  one  case  just  as  he  acts  upon  it  in  the  other.  If  there  was  not  a 
natural  instinct  to  return  in  the  case  of  wild  geese  and  swans,  they 
conJd  not  be  made  to  return.  It  is  their  native  qualities,  their  natural 
instincts,  which  are  acted  upon  by  the  art -and  industry  of  man  and 
which  produce  the  useful  result;  and  they  are  acted  upon  in  the  case  of 
the  seals  just  as  much.  Of  course  it  is  true  that  the  wanderings  of  the 
seals  from  the  place  to  which  they  thus  resort  are  much  wider  and  more 
protracted  than  in  the  case  of  the  other  animals;  but  has  it  ever  been 
suggested  in  the  case  of  the  other  animals  that  the  question  whether 
an  award  of  property  could  be  made  would  depend  upon  the  extent  of 
their  wanderings'?  Not  at  all.  No  matter  how  widely  they  may  stray, 
no  matter  how  long  they  maybe  absent,  so  long  as  you  can  say  that  the 
animus  revertendi  remains,  so  long  the  property  exists  and  will  be  pro- 
tected. 

In  respect  to  seals,  we  may  say,  with  a  certainty  and  absoluteness 
which  cannot  be  declared  with  reference  to  other  animals,  that  the  ani- 
nuix  revertendi  does  always  exist.  It  may  be  said — indeed,  is  said,  as  I 
observe,  in  the  argument  of  my  learned  friends  on  the  other  side — that 
the  seals  do  not  return  to  the  same  particular  spot.  It  is  said  that  a 
seal  may  go  one  year  to  the  Island  of  St.  George  and  in  another  year 
he  may  go  to  the  Island  of  St.  Paul.  Of  what  consequence  is  that? 

Mr.  FOSTER.  That  is  not  proved.     It  is  a  mere  supposition. 

Mr.  CARTER.  That  may  well  enough  be  true,  for  aught  we  know.  I 
shall  not  take  pains  to  undertake  to  show  that  it  is  not  true;  for  it  is  a 
circumstance  of  absolutely  no  importance.  The  only  important  thing 
about  it  is  that  the  animal  should  return  to  the  human  owner;  that  he 
should  return  to  the  custody  of  the  owner  who  has  exhibited  the  care 
and  diligence  which  enables  him  to  put  that  return  to  advantage.  All 
these  islands  are  the  property  of  one  proprietor,  and  all  the  benefits 
which  can  possibly  arise  from  the  return  of  an  animal  to  a  particular 
place,  and  a  submission  of  himself  to  the  power  of  man,  can  be  reaped 
in  the  case  of  the  seals. 

It  is  suggested  that  we  are  not  certain  that  the  seals  that  come  this 
year  are  the  same  seals  that  were  there  last  year,  and  it  is  suggested 
that  there  is  an  intermingling  between  the  two  herds  on  the  two  sides 
of  the  Pacific  Ocean;  that  seals  which  frequent  the  Commander  Islands, 
belonging  to  Kussia,  are  found  mingled  with  the  herds  which  go  to  the 
Pribilof  Islands.  That  is  all  conjecture.  There  is  not  an  item  of  evi- 
dence tending  to  show  that  any  such  commingling  as  that  occurs  in  point 
of  fact.  It  is  against  the  teachings  of  natural  history.  It  is  against 
everything  which  we  know  in  reference  to  the  habits  of  this  particular 
herd.  All  parties  were  agreed,  until  it  became  of  some  importance  to 
suggest  some  failure  of  identification,  that  this  particular  herd  that 
visits  the  Pribiiof  Islands  confines  itself  to  the  western  coast  of  America. 
It  goes  nowhere  else.  These  are  its  sole  places  of  resort  for  the  pur- 
poses of  breeding;  and  it  is  proved  with  a  certainty  which  any  court  of 
justice  would  act  upon  anywhere  that  any  seal  found  upon  the  western 
c(  HI- t  of  America  belongs  to  that  particular  herd  and  makes  those  islands 
his  home. 
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The  PRESIDENT.  Mr.  Carter,  would  you  call  the  Pribilof  Islands 
home  of  those  seals.  You  have  explained  th^nnimum  revertendim  such 
a  way  as  to  lead  us  jo  suppose  that  the  animal  which  reverts  to  its  usual 
haunts,  reverts  111  some  measure  to  its  home.  Would  you  say  the  same 
for  the  seals? 

Mr.  CARTER.  I  call  the  Pribilof  Islands  their  home.  I  am  not  par- 
ticular about  the  name  which  is  applied  to  it.  You  may  call  it  their 
place  of  resort,  their  breeding  ground,  or  what  not.  Whatever  you 
choose  to  call  it,  the  fact  is  clear  thai  they  go  there  for  the  purposes  of 
breeding;  they  stay  there  five  months  in  the  year;  they  bring  forth 
their  young  there;  and  you  can  go  there  and  easily  separate  the  super- 
fluous males  from  the  rest  of  the  herd,  for  the  purpose  of  affording 
them  to  the  commerce  of  the  world.  The  name  is  of  course  unimpor- 
tant. It  is  the  facts  which  determine  the  question. 

I  have  said  that  these  doctrines  are  clear  upon  the  settled  rules  of 
municipal  law;  and  for  reasons  which  we  find  plainly  apparent  in  the 
doctrines  of  municipal  law.  But  I  am  not  disposed  to  leave  the  ques- 
tion there;  because  the  argument  can  be  strengthened.  I  have  said 
nothing  about  the  original  principles  and  rules  upon  which  the  institu- 
tion itself  of  property  stands.  The  institution  of  property  is  anterior 
to  municipal  law,  or  anterior,  at  least,  to  any  considerable  degree  of 
development  of  that  law.  It  is  assumed  to  exist  by  municipal  law ;  and 
it  is  only  in  these  comparatively  rare  instances,  exceptional  instances, 
such  as  swans  and  bees,  pigeons  and  deer,  that  the  question  of  the 
foundation  of  the  institution  of  property  has  been  inquired  into  by  those 
who  administer  the  municipal  law.  There  are  those  instances;  but 
what  if  we.  should  inquire  into  the  foundations  of  property  generally, 
and  see  what  the  reasons  are  which  support  it?  Why  is  it  that  the 
institution  of  property  exists  at  all?  Why  is  it  that  one  man  is  per- 
mitted to  own  one  hundred  thousand  acres,  if  you  please,  of  the  earth's 
surface,  and  another  man  have  not  where  to  lay  is  head?  Why  is  it 
that  society  permits  one  man  to  hold,  and  defends  him  in  holding,  store- 
houses, whole  magazines  of  provisions  while  another  is  starving  for 
hunger?  Those  things  cannot  be  arbitrary.  Such  an  institution  can- 
not be  the  result  of  chance,  cannot  rest  upon  any  arbitrary  reasons.  It 
must  stand  upon  great  social  grounds;  and  therefore  it  is  very  perti- 
nent to  inquire  what  those  social  grounds  are. 

I  therefore  invite  this  Tribunal  to  accompany  me  in  a  somewhat  larger 
inquiry,  very  pertinent  to  the  matter  which  is  now  before  them,  —  an 
inquiry  as  broad  as  the  social  interest  of  all  nations,  which  this  Tribunal 
is  supposed  to  represent. 

The  PRESIDENT.  You  want  to  take  us  into  a  discussion  of  socialist 
theories  or  principles? 

Mr.  CARTER.  I  do  not  object  to  discussing  socialist  theories,  provided 
they  are  pertinent,  and  I  can  reduce  them  into  some  brief  compass. 

The  President's  question  reminds  me  of  an  observation  of  one  of  his 
countrymen,  called  illustrious  by  his  friends,  and,  1  suppose,  denounced 
as  notorious  by  his  enemies.  It  was  the  Frenchman  Prudhon,  who  said 
that  property  is  robbery;  and  he  was  right.  Property  is  robbery, 
unless  you  can  defend  it  on  some  great  social  grounds,  and  support  it 
upon  the  basis  of  great  social  benefits.  If  you  can  show  .that  it  is 
necessary  to  society,  necessary  to  order,  necessary  to  civilization,  and 
necessary  to  progress  then  you  can  defend  it.  Otherwise,  it  is  robbery. 

What  is  property?  It  is  sometimes  said  to  be  the  right  to  the  exclu- 
sive enjoyment  of  a  thing;  but  that  rather  indicates  the  jnral  right 
which  belongs  to  it  and  is  attached  to  it,  and  not  the  thing  itself. 
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What  is  it?  I  think  it  is  well  expressed  by  one  or  two  writers  to  whom 
I  will  call  attention.  It  is  very  hard  to  define  what  property  is.  We 
can  feel  it;  it  is  hard  to  define  it. 

Savigny  says  (page  51  of  our  printed  Argument) :  "  Property  accord- 
ing to  its  true  nature,  is  a  widening  of  individual  power.  It  is,  as  far 
as  tangible  things  are  concerned,  an  extension  of  the  individual  to 
some  part  of  the  material  world,  so  that  it  is  affected  by  his  personality". 

And  the  philosopher  Locke  expresses  the  same  idea.     He  says : 

The  fruit  or  venison  which  nourishes  the  wild  Indian must  be  his,  and  so  his, 

i.e.,  a  part  of  him,  that  another  can  no  longer  have  any  right  to  it,  etc.  (Civil 
Government,  Ch.  V,  §  25.) 

A  German  writer  of  great  distinction,  Ihering,  gives  substantially 
the  same  definition  of  it: 

In  making  the  object  my  own  I  stamped  it  with  the  mark  of  my  own  person ;  who- 
ever attacks  it  attacks  me;  the  blow  struck  it  strikes  me,  for  I  am  present  in  it. 
Property  is  but  the  periphery  of  my  person  extended  to  things.  (Ihering,  quoted  by 
George  B.  Newcomb,  Pol.  Science  Quarterly,  vol.  1,  p.  604.) 

That  is  a  very  happy  definition  of  what  property  really  is.  It  is  a 
part  of  the  person,  and  whoever  touches  the  property  of  a  person 
touches  him.  Whoever  touches  the  property  of  a  nation  touches  the 
nation  itself. 

That  is  a  description  of  the  thing  itself.  Now,  what  is  the  right  on 
which  it  is  founded?  In  going  into  this  inquiry  as  to  what  the  right  of 
property  is  founded  upon,  I  am  not  going  to  deal  with  any  abstract 
question;  nor  am  I  going  to  deal  with  questions  that  have  not  been 
considered  as  within  the  province  of  jurists.  On  the  contrary,  I  am 
entering  on  a  question  which  has  been,  from  the  first,  considered  pecul- 
iarly the  province  of  jurists,  and  especially  of  jurists  dealing  with  the 
law  of  nature  and  the  law  of  nations.  The  great  writers  upon  that 
law,  beginning  with  Grotius,  have  considered  that  no  ethical  system 
could  be  complete,  and,  consequently,  that  no  system  of  the  law  of 
nature  and  nations  could  be  complete,  which  did  not  deal  with  the  insti- 
tution of  property  and  the  foundations  upon  which  it  it  rested.  And 
in  what  I  am  going  to  say,  I  shall  do  little  more  than  recall  views  which 
have  been  before  stated  and  developed  by  very  many  different  writers. 
Possibly  I  may  carry  them  a  little  further  in  the  development;  but  for 
the  most  part  I  shall  only  repeat  what  has  been  said  before. 

These  writers,  in  endeavoring  to  ascertain  the  foundations  of  the  insti- 
tution of  property,  take  first  into  consideration  its  universal  prevalence 
everywhere  all  over  the  globe;  and  in  every  stage  of  human  history, 
and  then  recognize  in  this  the  truth  that  it  is  and  must  be  founded 
upon  the  facts  of  man's  nature,  and  the  circumstances,  the  environment, 
in  which  he  is  placed.  They  tell  us  that  man  is  by  nature  a  social  ani- 
mal, and  must  live  in  society,  and  that  society  is  not  possible  unless 
we  can  have  order  and  peace.  Wherever  there  is  anything  desirable 
to  men,  wherever  there  is  an  object  of  human  desire,  of  which  the  sup- 
ply is  limited — where  there  is  not  enough  for  all — there  will  necessarily 
be  struggle  and  contention  for  the  possession  of  it;  and  if  there  were 
nothing  to  prevent  it,  those  who  had  the  most  power  would  engross 
the  most  valuable  things  of  the  world.  There  would  be  constant  war- 
fare for  the  possession  of  desirable  things  where  there  was  not  enough 
for  all,  unless  there  were  some  rule  and  some  means  by  which  that  war- 
fare should  be  prevented.  Therefore,  property  at  once  becomes  a  neces- 
sity, in  order  that  there  may  exist  peace  and  order  in  human  society. 

We  may  say,  therefore,  that  the  foundation  of  property,  its  first  and 
original  foundation,  was  in  necessity,  the  necessity  of  peace  and  order; 
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and  that  necessity  requires  that  property  be  carried  to  this  exl 
that  every  object  of  desire,  the  *«/>;>///  of  u-hu-h  in  limited,  must  be  owned 
by  xomebody.  When  you  have  that  state,  of  tilings,  you  have  pea<  <•, 
and  until  that  state  of  things  is  established,  you  cannot  have  p<-;. 
Therefore  we  find  that  everywhere  wlirre  men  are-  formed  into  human 
societies,  a  determinate  owner  is  assigned  to  every  object  of  human 
desire,  the  supply  of  which  is  limited.  Those  views  are  well  expressed 
in  the  early  part  of  Blackstone's  Commentaries  on  the  Law  of  Kngland. 
He  has  a  very  elegant  chapter,  to  which  I  would  refer  the  particular 
attention  of  the  members  of  the  Tribunal.  I  shall  read  here  only  an 
extract  from  it,  on  page  54,  of  our  printed  Argument.  He  says: 

Again,  there  are  other  things  in  which  a  permanent  property  may  subsist,  not  only 
as  to  the  temporary  use,  but  also  the  solid  substance;  and  which  yet  would  fre- 
quently be  found  without  a  proprietor  had  not  the  wisdom  of  the  law  provided  a 
remedy  to  obviate  this  inconvenience.  Such  are  forests  and  other  waste  grounds, 
which  were  omitted  to  be  appropriated  in  the  general  distribution  of  lands.  Such 
also  are  wrecks,  estrays,  and  that  species  of  wild  animals  which  the  arbitrary  <-<in- 
stitutions  of  positive  law  have  distinguished  from  the  rest  by  the  well  known  appel- 
lation of  game.  With  regard  to  these  and  some  others,  as  disturbances  and  quarrels 
would  frequently  arise  among  individuals,  contending  about  the  acquisition  of  this 
species  of  property  by  first  occupancy,  the  law  has  therefore  wisely  cut  up  the  root 
of  dissension  by  vesting  the  things  themselves  in  the  sovereign  of  the  State,  or  else 
in  his  representatives  appointed  and  authorized  by  him,  being  usually  the  lords  of 
manors.  And  thus  the  legislature  of  England  has  universally  promoted  the  grand 
ends  of  civil  society,  the  peace  and  security  of  individuals,  by  steadily  pursuing 
that  wise  and  orderly  maxim  of  assigning  to  everything  capable  of  ownership  a  legal  and 
determinate  owner. 

Sir  Henry  Maine  has  also  made  an  allusion  to  this  doctrine,  which 
is  well  worthy  of  consideration.  He  speaks  of  this  rule  of  assigning 
a  determinate  owner  to  everything  capable  of  ownership,  not  simply 
as  an  original  feature  in  human  society,  but  one  which  from  the  long 
habitudes  of  society  comes  to  be  regarded  as  essential  by  every  one. 
He  says: 

It  is  only  when  the  rights  of  property  gained  a  sanction  from  long  practical  invio- 
lability, and  when  the  vast  majority  of  objects  of  enjoyment  have  been  subjected 
to  private  ownership,  that  mere  possession  is  allowed  to  invest  the  first  possessor 
with  dominion  over  commodities  in  whicli  no  prior  proprietorship  has  been  asserted. 
The  sentiment  in  which  this  doctrine  originated  is  absolutely  irreconcilable  with 
that  infrequency  and  uncertainty  of  proprietary  rights  which  distinguish  the  begin- 
ning of  civilization.  The  true  basis  seems  to  be  not  an  instinctive  bias  towards  the 
institution  of  property,  but  a  presumption,  arising  out  of  the  long  continuance  of 
that  institution,  that  everything  ought  to  have  an  owner.  When  possession  is  taken  of 
a  "res  nulUus",  that  is,  of  an  object  which  is  not,  or  has  never  been  reduced  to 
dominion,  the  possessor  is  permitted  to  become  proprietor  from  a  feeling  that  all 
valuable  things  are  naturally  subjects  of  an  exclusive  enjoyment,  and  that  in  the 
given  case  there  is  no  one  to  invest  with  the  rights  of  property  except  the  occupant. 
The  occupant,  in  short,  becomes  the  owner,  because  all  things  are  presumed  to  be 
somebody's  property,  and  because  no  one  can  be  pointed  out  as  having  a  better  right 
than  he  to  the  proprietorship  of  this  particular  thing.  (Ancient  Law,  Ch.  vm,  p.  249.) 

And  Lord  Chancellor  Chelmsford  made  use  of  the  same  doctrine  in 
rendering  the  decision  of  the  House  of  Lords  in  the  case,  very  familiar 
to  my  friends  on  the  other  side,  doubtless,  of  Blades  v.  Higgs.  That 
was  a  case  where  a  trespasser  entered  the  grounds  of  another  where  he 
had  no  right,  and  killed  some  game  there;  and  the  question  was,  to 
whom  the  game  belonged,  whether  to  the  trespasser,  or  to  the  owner  of 
the  property.  The  judgment  of  Lord  Chancellor  Chelmsford  proceeded 
along  this  line:  he  says,  everything  that  is  capable  of  ownership  must 
be  owned  by  somebody,  and  therefore  in  this  case,  this  dead  game  must 
be  owned  either  by  the  man  who  killed  it,  the  trespasser,  or  by  the  man 
upon  whose  ground  it  was  killed.  He  says  it  cannot  be  the  property 
of  the  trespasser,  for  a  man  cannot  be  permitted  to  work  out  for  him- 
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self  an  advantage  by  the  commission  of  a  wrong;  and  it  must  therefore 
be  the  property  of  the  owner  of  the  soil-.  That  was  the  conclusion  of 
the  court — quite  contrary  to  what  the  rule  of  the  civil  law  would  be  in 
the  same  case;  but  I  cite  it  for  the  purpose  of  showing  that  this  doc- 
trine upon  which  I  am  insisting,  that  the  necessities  of  society  require, 
and  always  have  required,  that  everything  should  have  a  determinate 
owner,  is  one  which  is  everywhere  received,  and  even  so  far  received 
as  to  be  made  the  foundation  of  judicial  decision. 

[The  Tribunal  thereupon  took  a  recess.] 

The  Tribunal.     Upon  resuming. 

Mr.  CARTER  said:  In  the  inquiry  as  to  the  origin  of  the  institution 
of  property,  I  had  reached  the  conclusion  that  the  original  basis  of  it 
was  the  necessity  of  peace  and  order,  which  is  of  course  an  absolute 
requisite  of  human  society.  And  therefore  the  institution  of  property 
is  coeval  with  the  existence  of  human  society  upon  the  earth.  That 
institution  stands  upon  the  immutable  basis  of  necessity ;  and,  to  employ 
the  language  of  Blackstoue,  I  may  say  that u  necessity  begat  property." 
Necessity  requires  that  everything  capable  of  being  property  must  be 
assigned  to  some  legal  and  determinate  owner.  If  that  is  done  peace 
is  secured;  if  that  is  not  done,  there  is  strife  and  warfare  in  society, 
and  society  can  no  longer  exist.  But  what  is  capable  of  being  properly? 
All  things  are  not  thus  capable;  and  we  must,  therefore,  clearly  under- 
stand the  requisites  which  enable  anything  to  be  the  subject  of  property. 
Now,  there  are  three  things  necessary  in  order  that  j)roperty  may  subsist 
in  anything;  first,  the  thing,  in  order  to  be  a  subject  of  property,  must 
be  an  object  of  human  desire;  that  is  to  say,  it  must  have  a  recognized 
utility.  Property  cannot  exist  in  noxious  animals,  such  as  reptiles,  or 
in  weeds.  A  thing  that  is  not  an  object  of  human  desire  cannot  be 
property.  Nobody  wants  such  things,  and  what  nobody  wants  nobody 
will  seek  to  appropriate  to  himself.  In  the  second  place,  the  thing- 
must  be  limited  in  supply;  there  must  not  be  enough  for  all.  It  must 
be  exhaustible.  Therefore,  there  cannot  be  any  property  in  the  air,  in 
the  sunlight,  in  running  water,  or  things  of  that  sort.  They  exist  to 
an  infinite  extent,  and  there  is  abundance  to  satisfy  the  wants  of  every- 
one, and  there  can  be  no  contention  respecting  the  ownership  ot  such 
things.  Then,  thirdly,  the  thing  must  be  susceptible  of  exclusive  appro- 
priation. Take  animals  called  game,  for  instance.  There  is  no  ques- 
tion as  to  their  utility.  There  is  not  enough  for  all;  yet  they  cannot 
be  made  the  subjects  of  exclusive  appropriation ;  no  man  can  take  them 
and  hold  them.  If  one  should  attempt  to  do  it  to-day,  they  would 
escape  to-morrow,  and  he  could  not  re  capture  or  identify  the  fugitives. 
The  three  fundamental  conditions  of  property  are,  therefore,  first,  that 
the  subject  of  it  should  be  useful;  second,  that  it  should  be  limited  in 
supply;  and,  third,  that  it  should  be  capable  of  exclusive  appropriation. 
These  are  deductions  of  reason  from  the  admitted  facts  of  man's  nature, 
and  from  the  circumstances  in  which  he  is  placed;  but  they  will  be 
found  at  once  confirmed  upon  appeal  to  experience.  We  cannot  now 
find,  we  could  not  find,  in  any  stage  of  civilized  human  society,  any- 
thing embracing  these  three  conditions — utility,  exhaustibility,  and 
capacity  of  exclusive  appropriation — which  is  not  regarded  as  the 
determinate  property  of  some  individual  or  corporation. 

Now  this  is  true  not  only  of  property  as  between  individuals,  but  also 
of  property  as  between  nations;  for  the  same  necessity  of  peace  and 
order  exists  in  the  larger  society  of  nations  as  in  the  smaller  municipal 
societies  of  the  world.  The  larger  society  of  nations  cannot  exist  in 
comfort  unless  there  is  established  the  means  of  putting  an  end  to  strife 
B  s,  PT  xn 11 
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and  contention.  If  there  is  no  rule  to  settle  disputes,  nations  would 
be  always  at  war;  and  consequently  we  find  that,  in  respect  to  such 
things  as  are  not  susceptible  of  ownership  by  individuals,  if  they  an 
objects  of  desire,  if  the  supply  is  limited,  and  if  they  are  capable  of 
exclusive  appropriation,  they  must  be  owned  by  some  nation.  Now  that 
principle  in  respect  to  nations  finds  its  apt  illustration  in  the  case  of 
newly  discovered  countries.  When  the  New  World  was  revealed  to 
the  Old,  there  were  vast  tracts  of  the  earth's  surface  which  became  the 
object  of  contending  ambitions,  and  there  would  have  been  wide-spread 
war  among  the  different  nations  had  there  not  been  some  rule  by  which 
international  strife  could  be  appeased,  a  rule  which  ordained  that  every- 
thing must  be  owned  by  somebody.  It  is  there  that  we  find  the  efficacy 
of  the  title  of  first  discovery.  The  rule  was  early  established  that  the 
nation  that  first  discovered  any  new  region  should  be  regarded  as  hav- 
ing a  fixed  and  perfect  title  to  it.  Why  should  that  be?  Why  should 
the  mere  circumstance  that  the  citizen  of  one  nation  had  coasted  along 
the  shore  of  a  hitherto  unknown  region  give  his  country  as  a  nation 
the  power  of  enjoying  the  benefits  of  the  discovery?  Because  the 
nations  felt  the  necessity  of  some  rule  which  would  prevent  strife  among 
them ;  and  therefore  the  least  circumstance  giving  a  superior  moral  right 
to  one  over  another  was  recognized,  and  new  territory  was  awarded  to 
the  one  who  first  discovered  it. 

The  PRESIDENT.  Where  did  you  find  that  rule?  Did  the  mere  fact 
of  discovery  confer  a  title?  That  is  not  the  law  as  it  stands  now.  The 
Conference  which  met  in  Berlin  two  years  ago  held  that  discovery 
would  not  create  title  without  occupation. 

Mr.  CARTER.  I  think  that  doctrine  does  not  vary  from  the  one  I  am 
endeavoring  to  state.  Of  course,  if  a  nation  has  discovered  a  new 
region  and  has  abandoned  all  intention  of  occupying  it,  it  should  not 
be  regarded  as  the  owner  of  it,  and  such  abandonment  is  evidenced  by 
the  fact  that  the  nation  does  not  follow  up  discovery  by  occupation. 
The  failure,  after  a  sufficient  lapse  of  time,  to  occupy  the  tract  would 
be  considered  as  a  reliuquishment  of  the  right  to  occupy. 

The  PRESIDENT.  The  practical  consequences  are  the  same. 

Mr.  CARTER.  Yes.  I  fully  agree  to  the  apparent  modification  sug- 
gested by  the  learned  President.  Authority  for  the  view  I  have  just 
taken  will  be  found  frequently  stated  by  the  writers  on  the  law  of  nature 
and  the  law  of  nations.  It  is  very  clearly  put  by  Chief  Justice  Marshall 
of  the  Supreme  Court  of  the  United  States,  in  the  noted  case — in 
America,  at  least — of  Johnson  v.  Mclntosh,  which  will  be  found  at  page 
56  of  our  printed  Argument  (quoting) : 

As  the  right  of  society  to  prescribe  those  rules  by  which  property  may  be  acquired 
and  preserved  is  not,  and  can  not  be,  drawn  into  question;  as  the  title  to  lands, 
especially,  is,  and  must  be  admitted,  to  depend  entirely  on  the  law  of  the  nation  in 
which  they  lie,  it  will  be  necessary,  in  pursuing  this  inquiry,  to  examine,  not  simply 
those  principles  of  abstract  justice  which  the  Creator  of  all  things  has  impressed  on 
the  mind  of  his  creature,  man,  and  wbicb  are  admitted  to  regulate  in  a  great  degree 
tbe  rights  of  civilized  nations,  whose  perfect  independence  bas  been  acknowledged, 
but  those  principles  also  whicb  our  own  Government  has  adopted  in  tbe  particular 
case,  and  given  as  tbe  rule  of  decision. 

On  tbe  discovery  of  this  immense  continent,  the  great  nations  of  Europe  were 
eager  to  appropriate  to  themselves  so  much  of  it  as  tbey  could  respectively  acquire. 
Its  vast  extent  afforded  an  ample  field  to  the  ambition  and  enterprise  of  all ;  and  the 
character  and  religion  of  its  inhabitants  afforded  an  apology  for  considering  tbem 
as  a  people  over  whom  the  superior  genius  of  Europe  migbt  claim  an  ascendency. 
Tbe  potentates  of  tbe  old  world  found  no  difficulty  in  convincing  themselves  tbat  tbey 
made  ample  compensation  to  the  inhabitants  of  the  new,  by  bestowing  upon  tbem 
civilization  and  Christianity,  in  exchange  for  unlimited  independence.  But,  as  tbey 
were  all  in  pursuit  of  nearly  tbe  same  object,  it  was  necessary  in  order  to  avoid  con- 
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dieting  settlements,  and  consequent  war  with  each  other,  to  establish  a  principle 
which  all  should  acknowledge  as  the  law  by  which  the  right  of  acquisition,  which 
they  all  asserted,  should  be  regulated  as  between  themselves.  This  principle  was 
that  discovery  gave  title  to  the  government  by  whose  subjects,  or  by  whose  author- 
ity, it  was  made,  against  all  other  European  governments,  which  title  might  be  con- 
summated by  possession.  The  exclusion  of  all  other  Europeans  necessarily  gave  to 
the  nation  making  the  discovery  the  sole  right  of  acquiring  the  soil  from  the  natives 
and  establishing  settlements  upon  it. 

It  was  a  right  with  which  no  Europeans  could  interfere.  It  was  a  right  which  all 
asserted  for  themselves,  and  to  the  assertion  of  which  by  others  all  assented. 

Property  in  newly  discovered  lauds  is  founded,  therefore,  upon  the 
right  of  discovery,  which  gives  the  title,  although  a  failure  to  occupy 
may  be  evidence  of  abandonment.  There  is  another  circumstance  that 
I  may  mention  as  having  a  tendency  to  support  the  line  of  argument 
which  I  am  following.  It  will  be  remembered  that  at  this  period,  when 
the  riches  of  the  ISew  World  were  dicovered  and  there  was  danger  of 
so  much  strife,  one  of  the  Popes  made  a  grant  to  Spain  of  all  undiscov- 
ered regions  of  the  globe  west  of  the  100th  meridian  of  longitude. 
Well,  we  should  perhaps  not  recognize  such  a  title  in  these  days;  but 
it  will  be  remembered  that  at  that  time  the  authority  of  the  Papacy 
was  more  highly  held  than  now — 

The  PRESIDENT.  It  was  more  universal. 

Mr.  CARTER.  Yes,  more  universal.  And  who  will  say  that  when  the 
object  is  to  find  a  rule  to  prevent  war,  the  acquisition  of  a  title  like  that 
would  be  insignificant?  No,  it  was  respected  by  a  great  many,  and  it 
was  not  so  absolutely  unfounded  and  preposterous  as  some  at  the  pres- 
ent day  may  think  it;  it  had  a  weight  and  importance  at  that  time 
which  we  cannot  fully  appreciate  now.  These  things  go  to  show  that 
the  institution  of  property  was  to  prevent  strife,  and  they  prove  that 
we  must  find  an  owner  for  everything. 

But,  so  far  as  the  prevention  of  strife  is  concerned,  it  is  not  necessary 
that  private,  individual,  property  should  exist.  The  institution  of  prop- 
erty is  necessary,  but  there  are  two  forms  of  that  institution.  One  is 
community  property,  and  the  other  private,  individual,  property;  and 
the  single  necessity  of  the  prevention  of  warfare  and  strife  would  be 
satisfied  by  the  institution  of  community  property.  And,  accordingly, 
we  find  that  in  the  earlier  periods  of  society,  under  rude  social  condi- 
tions, private  individual  property  did  not  exist,  but  the  community,  the 
tribe,  the  gens,  owned  all  the  property,  and  there  was  substantially  no 
individual  property. 

Whence,  then,  have  we  derived  that  other  form  of  property  called 
private,  individual,  property?  It  does  not  proceed  upon  the  ground 
of  the  necessity  for  the  prevention  of  strife  and  warfare;  it  comes  from 
another  circumstance  to  which  I  will  now  call  the  attention  of  the  Tri- 
bunal. That  circumstance  is  the  necessity  of  civilization,  and  the 
irresistible  tendency  towards  it,  coming  from  the  fact  that  man  has 
a  desire  "to  better  his  condition,  to  enjoy  more  and  more  the  good 
things  of  life.  He  has  a  desire  to  establish  a  family  and  to  increase 
the  number  of  those  dependent  upon  him,  and  to  these  ends  he 
is  ambitious  for  more  and  more  property,  and  it  is  upon  those  tend- 
encies that  the  civilization  of  the  earth  is  founded.  Civilization  brings 
along  with  it  several  distinguishing  features.  In  the  first  place,  there 
comes  a  desire  for  fixed  habitations,  instead  of  a  wandering  life.  Then 
there  follows  a  great  increase  in  the  population  of  the  earth.  In  the 
next  place  there  comes  the  division  of  employments  and  the  exchange 
of  products,  which  is  called  commerce;  and,  lastly,  the  introduction  and 
use  of  money.  All  these  elements  are  features  of  civilization;  they 
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make  their  appearance  simultaneously,  and  gradually,  and  by  deg 
they  change  the  face  of  the  earth;  and  they  arc.  as  1  shall  suttmit  to 
you,  not  the  foundation  of  the  institution  of  property  itself,  but  of  that 
form  of  it  which  is  called  private,  individual,  property.  And  the  prin- 
cipal one  of  these  features  which  constitutes  the  foundation  of  private 
property  and  makes  it  necessary  is  the  increase  of  the  population  of 
the  earth ;  and  it  is  to  this  fact  that  I  wish  to  ask  your  attention.  Under 
barbaric  conditions  men  live  upon  the  spontaneous  fruits  of  the  earth 
and  upon  such  animals  as  they  can  obtain  by  hunting.  They  cultivate 
nothing;  the  earth  affords  them  support,  but  it  is  a  support  sufficient 
for  but  very  few,  and  there  can  be  only  a  sparse  population  under  these 
conditions.  But  as  civilization  advances  increasing  numbers  make  their 
appearance  upon  the  earth,  and  these  increasing  numbers  must  be  fed. 
The  necessity  of  feeding  them  requires  the  cultivation  of  the  earth  and 
the  turning  to  account  of  all  the  bounties  of  nature  and  making  them 
sufficiently  productive  to  supply  the  increasing  wants  of  the  increasing 
population.  Labor  therefore  becomes  at  once  necessary.  And  how  are 
you  going  to  induce  men  to  labor f  Society  cannot  compel  them  to  it; 
that  is  not  practicable.  The  way  in  which  they  are  induced  to  labor  is 
to  promise  them  the  fruits  of  their  labor;  it  is  an  appeal  to  the  imperi- 
ous and  everywhere  present  motive  of  self-interest.  No  man  will  cul- 
tivate fields,  none  will  sow,  if  another  be  permitted  to  reap  the  prod- 
uce. No  man  will  undertake  to  tame  the  animals  of  the  earth  and 
increase  their  numbers  if  the  increase  can  be  taken  from  him  by  anyone 
who  will.  Labor  cannot  be  brought  into  activity,  men  cannot  be  induced 
to  exert  their  natural  powers,  unless  you  promise  and  secure  to  them 
the  product  of  their  labor;  and  it  is  in  these  necessities  that  the  insti- 
tution of  private  property  begins;  it  is  the  necessity  of  supplying  the 
wants  of  the  increasing  numbers  which  civilization  brings  along  with 
it  which  has  established  that  form  of  property  known  as  private,  indi- 
vidual, property.  It  is  now  that  the  land  comes  to  be  cultivated;  and 
society  says  to  its  members:  "If  you  cultivate  this  land  you  shall  have 
the  product  of  the  fields'7.  Society  says  again:  "  Here  are  the  various 
races  of  animals.  If  you  will  domesticate  them,  you  shall  have  the 
increasing  numbers  for  yourself".  Society  says  also,  in  reference  to  all 
articles  of  manufacture :  "  If  you  will  make  these  weapons,  those  imple- 
ments, that  furniture,  they  shall  be  yours".  Society  everywhere  says 
to  its  members :  "  The  products  of  your  art  and  industry  and  labor  shall 
belong  to  you".  And  therefore  we  have,  with  the  increasing  numbers 
which  civilization  brings  with  it,  the  change  from  community  property 
into  private,  individual,  property. 

Now  I  have  said  all  I  intend  to  say  for  the  purpose  of  showing  how 
property,  whether  in  the  form  of  community  property,  o&private  individ- 
ual property,  has  its  origin;  and  I  now  wish  to  say  something  as  to  the 
extent  of  the  dominion  over  things  which  is  implied  by  the  term  "  prop- 
erty". And,  first,  it  is  not  an  absolute  dominion.  No  man  and  no 
nation  has,  under  the  law  of  nature,  or  under  the  moral  law,  or  in  any 
view  consistent  with  the  moral  order  of  the  world,  an  absolute  property 
in  anything.  It  is  at  all  times  coupled  with  what  may  be  called  a  trust 
for  the  benefit  of  mankind.  There  is  no  absolute  right  in  any  man  to 
anything  on  the  face  of  the  earth.  The  earth  and  all  its  bounties  were 
originally  the  gifts  of  Almighty  God  to  mankind  in  general;  not  to  this 
nation,  not  to  that  nation,  but  to  all  men  equally  and  alike;  and  that 
title,  that  beneficial  title,  belongs  to  all  men  without  exception.  Nor 
does  it  wholly  disappear  with  the  establishment  of  individual  property. 
The  custody  of  the  thing  is  indeed  given  to  individuals,  or  to  particular 
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nations;  but  it  is  at  all  times  accompanied  with  a  trust  for  the  benefit 
of  mankind  for  whom  it  was  originally  designed  and  for  whom  Nature 
still  designs  it.  Well  now,  how  is  that  trust  worked  out?  How  shall 
men  all  over  the  earth  be  enabled  to  enjoy  this  beneficial  interest  which 
nature  originally  intended  them  to  have  in  all  the  productions  of  the 
earth  ?  It  is  through  the  instrumentality  of  commerce,  which  is  another 
result  of  civilization.  It  is  by  means  of  the  exchange  of  products 
between  different  regions  of  the  earth,  and  between  different  peoples, 
that  all  are  enabled  to  en.joy  this  beneficial  interest  in  the  things  of  the 
earth  which  was  originally  designed  by  Providence.  They  could  not 
indeed  have  these  products  except  through  the  agency  of  individual 
property,  or  national  property  and  the  instrumentality  of  commerce. 
Take  these  seals  for  instance.  They  were  intended  and  created  for  the 
benefit  of  mankind— for  mankind  in  Europe,  as  well  as  for  the  people 
living  in  the  vicinity  of  the  islands  where  they  have  their  home.  But  how 
were  they  used  before  commerce  existed  ?  They  were  turned  to  account 
only  by  the  few  hundreds,  or  thousands,  of  Indians  who  lived  along  that 
coast,  and  no  other  people  were  benefited,  or  could  be  benefited  by  them, 
for  there  were  no  means  of  getting  them.  But  when  commerce  is  intro- 
duced, the  sealskins,  through  the  instrumentality  of  commerce,  make 
their  way  all  over  the  world,  and  eventually  come  into  the  possession 
of  the  very  persons  who  want  them,  wherever  those  persons  dwell.  In 
that  way  the  general  benefit  of  all  mankind  is  fully  and  effectively 
worked  out,  although  the  custody  and  possession  of  the  thing  is  given 
to  some  particular  nation,  or  to  some  particular  men. 

And  how  perfectly  this  operates  will  be  seen  when  we  consider  that, 
originally,  the  seals,  even  to  the  people  capable  of  gathering  them  and 
taking1  their  skins — I  mean  the  tribes  of  Indians — were  of  no  utility 
except  for  supplying  their  immediate  wants;  and  a  few  hundreds  or  a 
few  thousands  were  sufficient  for  this  purpose.  The  rest  were  not  util- 
ized, because  there  were  no  means  by  which  the  benefits  to  be  derived 
from  these  animals  could  be  carried  to  the  other  parts  of  the  world  to 
be  enjoyed  by  distant  peoples.  But  when  commerce  was  instituted, 
then  the  inhabitant  of  Europe  who  wished  to  possess  a  sealskin  could 
furnish  some  of  his  own  products  to  those  who  gathered  the  seals  and 
thereby  obtain  some  of  the  skins.  In  other  words,  the  giving  of  these 
seals  to  commerce,  or  the  product  of  them  to  commerce,  is  tantamount 
to  putting  them  up  at  auction,  and  the  man  who  lives  in  Europe  can 
thus  have  them  on  the  same  terms  as  the  man  in  the  United  States. 
And  therefore  there  is  a  supply  to  all  mankind,  that  is,  to  alt  who  want 
them.  And  this  truth  will  be  further  illustrated  when  we  inquire  who 
would  be  the  losers  if  this  commerce  did  not  exist.  For  instance,  if 
the  seals  were  destroyed,  who  would  lose?  You  may  say  that  the  loss 
would  fall  upon  those  who  gathered  them;  but  that  would  be  a  tempo- 
rary loss,  for  the  persons  so  engaged  could  direct  their  energies  to 
other  forms  of  industry.  So  also  of  the  persons  engaged  in  the  manu- 
facture of  sealskins  in  Great  Britain.  A  temporary  loss  might  fall 
upon  them;  but  there  are  plenty  of  other  kinds  of  employment,  and 
the  loss  would  be  only  a  temporary  one.  But  when  you  come  to  the 
person  who  wants  the  sealskin  for  his  own  use,  his  loss  is  irreparable 
and  cannot  be  supplied. 

Now  I  have  said  that  the  title,  whether  of  nations  or  of  men,  to  par- 
ticular things  is  not  absolute,  but  coupled  with  a  trust  for  the  benefit 
of  mankind.  So  far  as  any  man  or  any  nation  has  more  of  a  particular 
thing  than  is  necessary  for  his,  or  its,  own  purposes,  there  is  an  obliga- 
tion to  let  others  share  in  the  enjoyment  of  it:  the  thing  is  held  upon 
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trust.  Of  course  I  do  not  mean  a  trust  eo forcible  in  an  ordinary 
judicial  tribunal,  but  a  moral  trust,  and  one  which  is,  in  a  manner, 
eiiforcible.  And  we  shall  see  that  the  law  of  nature  perfectly  recog- 
nizes that  trust;  for  commerce  is  by  the  law  of  nature  obligatory.  No 
nation  has  a  right,  without  sufficient  cause,  to  withdraw  itself  from 
commercial  communication  with  the  rest  of  the  world,  and  say  to  the 
other  peoples  that  it  will  not  afford  to  them  a  share  of  its  own  bless- 
ings and  benefits.  I  may  read  from  the  authorities  collected  in  a  note 
at  page  61  of  the  printed  Argument  of  the  United  States.  And  first  a 
passage  from  a  work  on  the  "  Rights  and  Duties  of  Neutral  Nations  in 
Time  of  War"  by  M.  Hautefeuille  (quoting): 

The  Sovereign  Master  of  nature  did  not  confine  himself  to  giving  a  particular  dis- 
position to  every  man;  he  also  diversified  climates  and  the  nature  of  soils.  To  each 
country,  to  each  region,  he  assigned  different  fruits  and  special  productions,  all  or 
nearly  all  of  which  were  susceptible  of  being  used  by  man  and  of  satisfying  his 
wants  or  his  pleasures.  Almost  all  regions  doubtless  produced  what  was  indispensa- 
ble for  the  sustenance  of  their  inhabitants,  but  not  one  produced  all  the  fruits  that 
were  necessary  to  meet  all  real  needs,  or  more  particularly  all  conventional  needs. 
It  was,  therefore,  necessary  to  have  recourse  to  other  nations  and  to  extend  com- 
merce. Man,  impelled  by  that  instinct  which  leads  him  to  seek  periection,  created 
new  needs  for  himself  as  he  made  new  discoveries.  He  accustomed  himself  to  the 
use  of  all  the  productions  of  the  earth  and  of  its  industry.  The  cotton,  sugar,  coffee, 
and  tobacco  of  the  New  World  have  become  articles  of  prime  necessity  for  the  Euro- 
pean, and  an  immense  trade  is  carried  on  in  them.  The  American,  in  turn,  can  not 
dispense  with  the  varied  productions  of  European  manufacture.  The  development 
of  commerce,  that  is  to  say,  the  satisfaction  of  man's  instincts  of  sociability  and 
perfectibility,  has  greatly  contributed  to  connecting  all  the  nations  of  the  universe; 
it  has  served  as  a  vehicle,  so  to  speak,  for  the  performance  of  the  duties  of  human- 
ity. Commerce  is  really,  therefore,  an  institution  of  primitive  law;  it  has  its  source 
and  its  origin  in  the  divine  law  itself. 

And  Vattel  on  the  same  subject  (p.  62)  says: 

SEC.  21.  All  men  ought  to  find  on  earth  the  things  they  stand  in  need  of.  In  the 
primitive  state  of  communion  they  took  them  wherever  they  happened  to  meet  with 
them  if  another  had  not  before  appropriated  them  to  his  own  use.  The  introduction 
of  dominion  and  property  could  not  deprive  men  of  so  essential  a  right,  and,  conse- 
quently, it  can  not  take  place  without  leaving  them,  in  general,  some  means  of  pro- 
curing what  is  useful  or  necessary  to  them.  This  means  commerce;  by  it  every  man 
may  still  supply  his  wants.  Things  being  now  become  property,  there  is  no  obtain- 
ing them  without  the  owner's  consent,  nor  are  they  usually  to  be  had  for  nothing, 
but  they  may  be  bought  or  exchanged  for  other  things  of  equal  value.  Men  are, 
therefore,  under  an  obligation  to  carry  on  that  commerce  with  each  other  if  they  wish 
not  to  deviate  from  the  views  of  nature,  and  this  obligation  extends  also  to  whole 
nations  or  states.  It  is  seldom  that  nature  is  seen  in  one  place  to  produce  everything 
necessary  for  the  use  of  man;  one  country  abounds  in  corn,  another  in  pastures  and 
cattle,  a  third  in  timber  and  metals,  etc.  If  all  those  countries  trade  together,  as  is 
agreeable  to  human  nature,  no  one  of  them  will  be  without  such  things  as  are  useful 
and  necessary,  and  the  views  of  nature,  our  common  mother,  will  be  fulfilled.  Fur- 
ther, one  country  is  fitter  for  some  kind  of  products  than  for  another,  as,  for 
instance,  fitter  for  the  vine  than  for  tillage.  If  trade  and  barter  take  place,  every 
nation,  on  the  certainty  of  procuring  what  it  wants,  will  employ  its  lands  and  its 
industry  in  the  most  advantageous  manner,  and  mankind  in  general  prove  gainers 
by  it.  Such  are  the  foundations  of  the  general  obligations  incumbent  on  nations 
reciprocally  to  cultivate  commerce. 

And  I  might  greatly  amplify  this.  I  will  read  a  passage  at  the  bottom 
of  page  62  from  Felice  on  International  Commerce  (quoting) : 

The  need  of  this  exchange  is  based  upon  the  laws  of  nature  and  npon  the  wise 
arrangement  which  the  Supreme  Being  has  established  in  the  world,  each  region  and 
each  portion  of  which  furnishes,  indeed,  a  great  variety  of  productions,  but  also 
lacks  certain  things  required  for  the  comfort  or  needs  of  man;  this  obliges  men  to 
exchange  their  commodities  with  each  other  and  to  form  bonds  of  friendship, 
whereas,  otherwise,  their  passions  would  impel  them  to  hate  and  destroy  each 
other 

The  law  of  commerce  is  therefore  based  npon  the  obligation  under  which  nations 
are  to  assist  each  other  mutually,  and  to  contribute,  as  far  as  lies  in  their  power,  to 
the  happiness  of  each  other. 
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And  Levi,  in  his  work  upon  International  Commercial  Law,  says: 

Commerce  is  a  law  of  nature,  and  the  right  of  trading  is  a  natural  right.  But  it 
is  only  an  imperfect  right,  inasmuch  as" each  nation  is  the  sole  judge  of  what  is 
advantageous  or  disadvantageous  to  itself;  and  whether  or  not  it  be  convenient  for 
her  to  cultivate  any  branch  of  trade,  or  to  open  trading  intercourse  with  any  one 
country.  Hence  it  is  that  no  nation  has  a  right  to  compel  another  nation  to  enter 
into  trading  intercourse  with  herself,  or  to  pass  laws  for  the  benefit  of  trading  and 
traders.  Yet  the  refusal  of  this  natural  right,  whether  as  against  one  nation  only, 
or  as  against  all  nations,  would  constitute  an  offense  against  international  law,  and 
it  was  this  refusal  to  trade,  and  the  exclusion  of  British  traders  from  her  cities  and 
towns,  that  led  to  the  war  with  China. 

That  war  with  China  may  well  be  referred  to  as  illustrating  the 
proposition,  that  no  nation  has  an  absolute  property  in  any  of  the  gifts 
of  Providence,  but  that  they  are  given  in  part  upon  a  trust  to  share 
them  with  others.  Let  me  suppose  an  article  like  India  rubber,  which 
has  become  a  supreme  necessity  to  the  human  race  all  over  the  world. 
It  is  produced  in  very  few  places.  It  is  possible  that  the  nation  which 
has  dominion  over  those  places  might  seek  to  exclude  it  from  the  com- 
merce of  the  world.  It  might  go  so  far  as  to  attempt  to  destroy  the 
plantations  which  produce  the  tree  from  which  the  gum  is  extracted. 
Would  such  an  attempt  give  any  right  to  any  other  nation?  Most 
certainly  it  would!  It  would  give  a  right  to  other  nations  to  interfere 
and  take  possession,  if  necessary,  of  the  regions  in  which  that  article 
so  important,  so  necessary  to  mankind,  was  alone  grown,  in  order  that 
they  might  supply  themselves;  and  the  ground  of  such  action  would 
be  that  the  nation  which  had  possession  of  this  product  refused  to 
perform  its  trust  by  sharing  that  blessing. 

The  PRESIDENT.  Do  you  mean  a  legal  right? 

Mr.  CARTER.  I  mean  a  perfect  legal  right  in  international  law.  Let 
me  carry  that  a  little  further,  if  there  be  any  doubt  about  it.  In  inter- 
national law  we  have  a  whole  chapter  in  regard  to  the  instances  in 
which  one  nation  may  justly  interfere  in  the  affairs  of  another ;  and 
there  are  numerous  instances  in  history  in  which  such  interferences 
have  been  had.  Take  one  instance,  which  is  generally  spoken  of  as  the 
means  adopted  to  "preserve  the  balance  of  power".  When  one  nation 
in  Europe  seeks  to  so  extend  itself  as  to  threaten  what  has  been  styled 
the  balance  of  power,  this  has  from  an  early  period  in  European  history 
been  deemed  a  cause  of  interference  by  other  nations,  and,  if  necessary, 
of  war.  That  interference  is  defended  upon  moral  grounds,  and  it  is 
perfectly  defensible;  for  what  right  has  a  nation  to  threaten  the  peace 
of  the  world? 

The  PRESIDENT.  It  is  one  of  the  forms  of  self-defence. 

Mr.  CARTER.  JST  ow,  as  I  have  said  before,  the  benefits  of  nature  were 
originally  given  to  mankind,  and  all  the  members  of  the  human  family 
have  a  right  to  participate  in  them.  The  coffee  of  Central  America 
and  Arabia  is  not  the  exclusive  property  of  those  two  nations;  the  tea 
of  China,  the  rubber  of  South  America,  are  not  the  exclusive  property 
of  those  nations  where  it  is  grown;  they  are,  so  far  as  not  needed  by 
the  nations  which  enjoy  the  possession,  the  common  property  of  man- 
kind; and  if  the  nations  which  have  the  custody  of  them  withdraw 
them,  they  are  failing  in  their  trust,  and  other  nations  have  a  right  to 
interfere  and  secure  their  share. 

Lord  HANNEN.  May  they  sell  them  at  their  own  price,  although  it 
may  be  a  very  high  price? 

Mr.  CARTER.  Yes,  until  they  come  to  put  a  price  upon  them  which 
amounts  to  a  refusal  to  sell  them — when  they  arrogate  to  themselves 
the  exclusive  benefits  of  blessings  which  were  intended  for  all,  then 
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you  can  interfere.  I  do  not  dispute  the  rig-lit  of  a  nation  to  say:  "For 
certain  reasonable  purposes  we  must  interdict  commerce  with  such  and 
mch  a  place."  There  may  be  grountls  and  reasons  for  that;  there  may 
be  reasons  why  a  nation  should  refuse  for  a  time  to  carry  on  commerce 
at  all;  there  may  be  exceptional  circumstances  which  would  entitle  a 
nation  to  act  in  this  manner.  But  what  I  do  assert  is  that  where  a 
nation  says:  "We  will  forever  exclude  the  world  from  participating 
in  these  benefits  of  which  we  have  sole  possession,"  that  nation  com- 
mits a  violation  of  natural  law,  and  gives  other  nations  a  right  to 
interpose  and  assert  for  themselves  a  claim  to  those  blessings  to  which 
they  are  entitled  under  the  law  of  nature. 

And  let  me  next  assert  that  the  practice  of  mankind  has  universally 
proceeded  upon  these  principles.  Upon  what  other  ground  can  we 
defend  the  seizures  by  the  European  Powers  of  the  territories  of  the 
New  World — the  great  continents  of  North  and  South  America?  Eng- 
land, France,  Spain,  nearly  all  the  European  maritime  nations,  engaged 
in  the  enterprise  of  taking  possession  of  enormous  tracts  of  territory 
in  the  New  World  from  the  peoples  which  occupied  them.  They  never 
asked  permission ;  they  took  them  forcibly  and  against  the  will  of  the 
natives.  They  said  to  those  uncivilized  nations:  "These  countries  are 
not  intended  for  your  sole  benefit,  but  for  ours  also,  and  we  choose  to 
treat  them  as  such."  That  policy  has  been  pursued  by  civilized  nations 
for  centuries.  Is  it  robbery,  or  is  it  defensible?  I  assert  that  it  is  not 
robbery,  because  those  barbarous  and  uncivilized  peoples  did  not  apply 
the  bounties  they  possessed  to  the  purposes  for  which  nature  and 
nature's  God  intended  them ;  they  were  not  faithful  to  the  trust  which 
was  imposed  upon  them;  they  were  incapable  of  discharging  to  man- 
kind the  duties  which  the  possessors  of  such  blessings  ought  to  dis- 
charge. The  nations  of  Europe  say:  "These  vast  tracts  of  the  most 
fertile  parts  of  the  earth,  capable  of  affording  measureless  comforts  to 
mankind,  and  of  sustaining  a  valuable  commerce  shall  not  be  allowed 
to  remain  a  waste  and  a  desolation.  It  was  not  for  such  purposes  that 
the  earth  was  given  to  man,  and  it  is  the  mission  of  civilized  man  to  take 
out  of  the  possession  of  barbarous  man  whatever  can  contribute  to  the 
benefit  of  the  human  race  in  general,  but  which  is  left  unimproved. 

Senator  MORGAN  here  asked  a  question  as  to  the  Conference  at  Berlin 
previously  referred  to  by  the  President,  and  at  which  this  point  was 
considered.  He  was  understood  to  ask  whether  the  doctrine  now  upheld 
had  been  then  settled  as  a  principle  of  international  law. 

Mr.  CARTER.  I  cannot  say;  but  I  am  certain  that  the  practice  of  man- 
kind from  an  early  period  of  history  has  been  based  upon  these  princi- 
ples; and  unless  these  principles  are  well  founded,  the  whole  course  of 
the  settlement  of  the  New  World  is  indefensible  robbery.  What  did 
England  do  in  the  case  of  China  in  1840,  for  instance?  She  made  war 
upon  China  and  subdued  her.  Why?  The  real  cause  of  war  is  not 
always  correctly  stated  in  the  pretext  given  for  it,  and  in  that  instance 
the  pretext  was,  I  believe,  some  discourtesy  which  had  been  shown  to 
individuals,  some  maltreatment  of  British  officials.  But  if  we  look  into 
the  history  of  the  matter,  we  find  that  the  dispute  began  when  China 
closed  her  ports,  and  that  it  terminated  with  the  treaty  by  which  she 
bound  herself  to  keep  them  open.  This  war  was  defensible;  I  do  not 
put  it  as  an  offence  on  the  part  of  Great  Britain.  When  a  nation  refuses 
to  perform  the  duties  incumbent  upon  her  in  respect  to  the  blessings 
confided  to  her  care,  there  is  a  cause  for  the  intervention  of  other 
nations. 
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Take  the  case  of  Peruvian  bark.  This  product  is  commonly  regarded 
as  absolutely  necessary  in  the  economy  of  society;  it  is  a  necessity  for 
the  cure  of  certain  diseases;  it  is  a  specific  for  them;  they  will  rage 
unrestrained  unless  you  have  Peruvian  bark.  Now,  suppose  the  coun- 
tries where  it  is  grown  should  say  that  for  some  reason  or  other  they 
will  not  carry  on  commerce;  and  not  only  that,  but  that  they  propose 
to  devastate  the  plantations  where  the  bark  is  cultivated:  is  mankind 
going  to  permit  that?  I  will  refer  to  another  and  recent  example  which 
we  read  about  every  day  in  the  newspapers.  Why  is  Great  Britain  in 
Egypt  maintaining  a  control  over  the  destiny  of  that  nation?  What 
reason  .has  she  for  asserting  a  dominion  over  these  poor  Egyptians?  Is 
it  because  they  are  weak  and  defenceless?  Is  that  the  only  reason? 
No ;  I  suppose  that  those  who  have  the  destinies  of  Great  Britain  in  their 
charge  can  make  out  a  better  case  than  that.  Egypt  is  the  pathway  of 
a  mighty  commerce;  it  is  necessary  that  that  commerce  should  be  free 
and  unrestrained — that  great  avenue  and  highway  of  traffic  must  be 
made  to  yield  the  utmost  benefit  of  which  it  is  capable.  If  the  Govern- 
ment of  Egypt  is  not  capable  of  making  it  yield  its  utmost — if  that 
Government  is  incapable  of  doing  so,  other  nations  have  a  right  to 
interfere  and  see  that  the  trust  is  performed. 

The  PRESIDENT.  I  am  afraid  that  you  take  a  very  high  point  of  view, 
Mr.  Carter,  because  you  seem  to  anticipate  the  judgments  of  history. 
I  cannot  say  more  at  present. 

Mr.  CARTER.  Not  a  higher  view  than  is  sustained  by  the  practice  of 
mankind  for  three  hundred  years.  It  may  be  a  high  point  of  view,  as 
you  say,  Mr.  President;  but  it  is  a  view  which  is  defensible  both  as  to 
theory  and  practice.  Will  any  one  maintain  that  where  a  broad  tract 
of  the  earth's  surface  happening  to  be  in  the  possession  of  an  inhospit- 
able nation,  abounds  in  a  blessing  sufficient  to  afford  comfort  and  conven- 
ience to  a  very  large  part  of  mankind — will  any  one  maintain  that  that 
nation  may,  if  she  choose,  wholly  withhold  from  other  countries  the 
benefits  she  is  capable  of  conferring?  If  that  is  true,  then  all  that  the 
writers  upon  the  law  of  nature  tell  us  to  the  effect  that  the  gifts  of 
Providence  were  bestowed  upon  mankind  in  general — all  that  is  errone- 
ous! Are  these  statements  erroneous?  I  must  appeal  to  some  of 
them.  I  may  refer  to  Vattel.  He  says: 

Sec.  203.  Hitherto  we  have  considered  the  nation  merely  with  respect  to  itself, 
without  any  regard  to  the  country  which  it  possesses.  Let  us  now  see  it  established 
in  a  country  which  becomes  its  own  property  and  habitation.  The  earth  belongs  to 
mankind  in  general;  destined  by  the  Creator  to  be  their  common  habitation,  and  to 
supply  them  with  food,  they  all  possess  a  natural  right  to  inhabit  it,  and  to  derive 
from  it  whatever  is  necessary  for  their  subsistence,  and  suitable  to  their  wants.  (7th 
Amer.  ed.  1849,  ch.  XVIII.) 

I  also  quote  from  Bowyer,  a  distinguished  English  writer,  and  from 
page  127  of  his  "Commentaries  on  the  Constitutional  Law  of  England": 

The  institution  of  property,  that  is  to  say,  the  appropriation  to  particular  persons 
and  uses  of  things  which  were  given  by  God  to  aU  mankind  is  of  natural  law. 

And  the  great  philosopher  Locke  says  in  his  Treatise  on  Civil 
Government: 

God  who  hath  given  the  world  to  men  in  common  hath  also  given  them  reason  to 
make  use  of  it  to  the  best  ad  vantage  of  life  and  convenience.  The  earth  and  all  that 
is  therein  is  given  to  men  for  the  support. and  comfort  of  their  being;  and  th-  ugh 
all  the  fruits  it  naturally  produces,  and  beasts  it  feeds,  belong  to  mankind  in  com- 
mon, as  they  are  produced  by  the  spontaneous  hand  of  nature;  and  nobody  has 
originally  a  private  dominion  exclusive  of  the  rest  of  mankind  in  any  of  them,  as 
they  are  thus  in  their  natural  state,  yet  being  given  for  the  use  of  men.  there  must 
of  necessity  be  a  means  to  appropriate  them  some  way  or  other  before  they  can  be 
of  any  use,  or  at  all  beneficial  to  any  particular  mail. 
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I  read  from  Sergeant  Stephen's  Commentaries  on  the  Laws  of 
land,  Vol.  1,  Book  2,  pages  159-165: 

In  the  beginning  of  the  world,  as  we  are  informed  by  Holy  Writ,  the  All  Bounti- 
ful Creator  gave  to  man  "dominion  over  all  the  earth;  and  over  the  fish  of  the  aea, 
and  over  the  fowls  of  the  air,  and  over  every  living  thing  that  moveth  upon 
the  earth". 

Hence  the  earth  and  all  things  therein  are  the  general  property  of  all  mankind, 
exclusive  of  other  beings,  from  the  immediate  gift  of  the  Creator.  And  while  the 
earth  con  tinned  bare  of  inhabitants,  it  is  reasonable  to  suppose  that  all  was  in  com- 
mon among  them,  and  that  every  one  took  from  the  public  stock,  to  his  own  use. 
such  things  as  his  immediate  necessities  required. 

From  Vattel,  7th  American  Edition,  Book  2,  section  21: 

All  men  ought  to  find  on  earth  the  things  they  stand  in  need  of.  In  the  primitive 
state  of  communion,  they  took  them  wherever  they  happened  to  meet  with  them,  if 
another  had  not  before  appropriated  them  to  his  own  use.  The  introduction  of 
dominion  and  property  could  not  deprive  men  of  so  essential  a  right;  and,  con- 
sequently, it  cannot  take  place  without  leaving  them,  in  general,  some  means  of 
procuring  what  is  useful  or  necessary  to  them.  This  means  commerce;  by  it  every 
man  may  still  supply  his  wants.  Things  being  now  become  property,  there  is  no 
obtaining  them  without  the  owner's  consent,  nor  are  they  usually  to  be  had  for 
nothing;  but  they  may  be  bought,  or  exchanged  for  other  things  of  equal  value. 
Men  are,  therefore,  under  an  obligation  to  carry  on  that  commerce  with  each  other,  if 
they  wish  not  to  deviate  from  the  views  of  nature;  and  this  obligation  extends  also  to 
whole  nations  or  states.  It  is  seldom  that  nature  is  seen  in  one  place  to  produce 
everything  necessary  for  the  use  of  man;  one  country  abounds  in  corn,  another  in 
pastures  and  cattle,  a  third  in  timber  and  metals,  &c.  If  all  those  countries  trade 
together,  as  is  agreeable  to  human  nature,  no  one  of  them  will  be  without  such 
things  as  are  useful  and  necessary;  and  the  views  of  nature,  our  common  mother, 
will  be  fulfilled.  Further,  one  country  is  fitter  for  some  kind  of  products  than  for 
another,  as,  for  instance,  fitter  for  the  vine  than  for  tillage.  If  trade  and  barter 
take  place,  every  nation,  on  the  certainty  of  procuring  what  it  wants,  will  employ 
its  lands  and  its  industry  in  the  most  advantageous  manner,  and  mankind  in  general 
prove  gainers  by  it.  Such  are  the  foundations  of  the  general  obligations  incumbent 
on  nations  reciprocally  to  cultivate  commerce. 

International  law  is  filled  with  statements  of  the  general  doctrine, 
that  the  earth  was  given  to  all  mankind  for  their  common  benefit,  that 
that  original  gift  cannot  be  changed  or  perverted,  and  that  it  must  be 
so  administered  as  to  enable  mankind  to  enjoy  that  common  benefit; 
that  commerce  is  the  means  by  which  that  common  benefit  can  be 
extended  to  all  nations,  and  therefore  the  carrying  on  of  commerce  is 
an  obligation  resting  upon  all  nations. 

When  we  speak  of  an  obligation  resting  upon  nations,  as  it  is  spoken 
of  by  almost  every  writer  who  has  dealt  with  the  question,  we  are  not 
dealing  in  mere  empty  words.  These  things  are  not  mentioned  by 
them  as  meaning  nothing.  They  mean  what  they  say.  They  mean 
that  this  is  an  obligation,  and  that  it  is  an  obligation  which  in  a  suit- 
able case  can  be  enforced. 

So  much  for  the  first  limitation  which  I  have  stated  property  was 
subject  to,  whether  held  by  nations  or  by  individuals.  It  is  held  sub- 
ject to  a  trust  for  the  benefit  of  the  world.  As  to  so  much  of  it  as  is 
not  needed  for  the  purposes,  of  the  particular  owner,  be  that  owner 
nation,  or  man,  the  benefit  of  it  must  be  extended  on  just  terms  to 
those  for  whose  benefit  it  was  designed. 

I  now  have  to  state  a  second  limitation  upon  property  whether  held 
by  nations  or  by  men,  and  that  is,  that  things  themselves  are  not  given, 
but  only  the  use  of  them.  That  is  all — the  use  of  them.  The  world  is 
given  to  be  used,  and  only  to  be  used,  not  to  be  destroyed.  Men  bring 
into  the  world  their  children,  those  who  are  to  follow  them.  They  are 
under  an  obligation  to  leave  the  means  of  support  to  them.  Is  it 
necessary  for  me  to  argue  that  no  man  has  so  absolute  a  property  in 
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anything  that  lie  can  be  permitted  to  destroy  it?  Surely  that  is  not 
necessary. 

The  PRESIDENT.  Uti  et  abuti,  say  the  Eomans. 

Mr.  CARTER.  Yes,  uti  et  abuti,  so  that  a  man  has  power  not  only  to 
use,  but  abuse.  It  is  given  to  us  to  use;  it  is  not  given  to  us  to  abuse 
and  destroy.  We  have  no  right  to  do  that.  Property  is  sometimes 
said,  in  municipal  law,  to  be  regarded  as  absolute.  If  a  man  chooses 
to  throw  away  a  bushel  of  wheat,  there  is  nobody  to  call  him  to 
account.  The  state  does  not  call  him  to  account.  It  does  not  do  that, 
because  the  probability  that  such  a  thing  will  be  done  is  extremely 
remote.  We  can  safely  rely  upon  the  selfish  element  in  human  nature 
to  prevent  such  action  on  any  considerable  scale.  But  suppose  it  was 
a  common  thing,  and  likely  to  occur,  would  the  laws  be  silent  about  it 
then?  By  no  means.  I  think  I  have  some  citations  upon  that  very 
point.  I 'will  read  from  a  writer  of  admitted  authority,  and  that  is 
Ahrens.  I  read  from  page  97  of  our  printed  argument: 

The  definitions  of  the  right  of  property  given  by  positive  laws  generally  concede  to 
the  owner  the  power  to  dispose  of  his  object  in  an  almost  absolute  manner,  to  use 
and  abuse  it,  and  even  through  caprice  to  destroy  it;  but  this  arbitrary  power  is  not 
in  keeping  with  natural  law,  and  positive  legislation,  obedient  to  the  voice  of  com- 
mon sense  and  reason  in  the  interest  of  society,  has  been  obliged  itself  to  establish 
numerous  restrictions,  which,  examined  from  a  philosophic  view  of  law,  are  the 
result  of  rational  principles  to  which  the  right  of  property  and  its  exercise  are  sub- 
jected. 

The  principles  which  govern  socially  the  right  of  property  relate  to  substance  and 
to  form. 

I.  As  to  substance,  the  following  rules  may  be  established: 

1.  Property  exists  for  a  rational  purpose  and  for  a  rational  use;  it  is  destined  to  sat- 
isfy the  various  needs  of  human  life;  consequently,  all  arbitrary  abuse,  all  arbitrary 
destruction,  are  contrary  to  right  (droit)  and  should  be  prohibited  by  law  (loi).  But 
to  avoid  giving  a  false  extension  to  this  principle,  it  is  important  to  recall  to  mind 
that,  according  to  personal  rights,  that  which  is  committed  within  the  sphere  of 
private  life  and  of  that  of  the  family  does  not  come  under  the  application  of  public 
law.  It  is  necessary,  therefore,  that  the  abuse  be  public  in  order  that  the  law  may 
reach  it.  It  belongs  to  the  legislations  regulating  the  various  kinds  of  agricultural, 
industrial,  and  commercial  property,  as  well  as  to  penal  legislation,  to  determine  the 
abuses  which  it  is  important  to  protect;  and,  in  reality,  legislations  as  well  as  police 
laws,  have  always  specified  a  certain  number  of  cases  of  abuses.  Besides,  all  abusive 
usage  is  hurtful  to  society,  because  it  is  for  the  public  interest  that  the  object  should 
give  the  owner  the  advantages  or  the  services  it  admits. 

He  refers  also  to  the  occasion  of  a  debate  *ipon  the  adoption  of  the 
French  Civil  Code,  and  in  respect  to  article  544,  which  defined  property; 
in  which  Napoleon  expressed  energetically  the  necessity  of  suppress- 
ing abuses,  in  this  language: 

The  abuse  of  property,  said  he,  should  be  suppressed  every  time  it  becomes  hurt- 
ful to  society.  Thus,  it  is  not  allowed  to  cut  down  unripe  grain,  to  pull  up  famous 
grapevines.  I  would  not  suffer  that  an  individual  should  smite  with  sterility  20 
leagues  of  ground  in  a  grain-bearing  department,  in  order  to  make  for  himself  a  park 
thereof.  The  right  of  abuse  does  not  extend  so  far  as  to  deprive  a  people  of  its 
sustenance. 

All  this  supports  the  views  which  I  am  endeavoring  to  present  to  the 
Tribunal.  The  definition  of  property  does  concede  formally  to  the 
individual  the  right  to  abuse  it,  a  right  to  destroy  it.  It  concedes  the 
power — I  will  not  say  it  concedes  the  right  j  for  it  does  not  concede  the 
right.  On  the  contrary,  legislation  in  a  thousand  forms  is  aimed 
against  unnecessary  destruction  of  property ;  and  wherever  there  is 
any  considerable  probability  that  individuals  will  abuse  the  right  of 
property,  the  law  will  step  in  to  repress  it. 

The  law  of  nature,  the  philosophy  upon  which  all  law  is  founded, 
must  necessarily  preserve  property,  and  apply,  wherever  it  may  be 
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needed,  such  remedies  as  may  be  suitable  to  prevent  any  destruction 
of  it.  Let  me  call  to  mind  in  bow  many  ways  our  municipal  law  exerts 
its  efforts  in  that  direction.  We  impose  public  taxes  for  the  purpose  of 
sustaining  bodies  of  men  to  make  scientific  in<|iiiry  by  which  agriculture 
maybe  encouraged,  and  the  production  of  the  earth  increased;  and 
this  shows  the  effort  that  society  makes  not  only  to  prevent  the  destruc- 
tion of  property,  but  to  increase  it.  We  re-stock  the  rivers:  we  attempt 
even  to  re-stock  the  seas,  and  expend  a  great  deal  of  money  in  those 
attempts.  These  are  efforts  going  further  than  the  effort  to  preserve 
property.  They  are  efforts  to  increase  it.  They  are  efforts,  indeed,  to 
preserve  the  sources  of  blessings  which  are  in  the  course  of  extinction. 
And  see  how  the  use  of  private  property  is  interfered  with.  Here  is  an 
individual;  he  may  be  an  idiot,  a  lunatic,  a  drunkard  or  a  spendthrift, 
having  a  large  property.  Does  society  permit  that  man  to  deal  with 
his  property  as  he  likes?  No.  He  is  likely  to  abuse  it;  he  is  likely  to 
destroy  it.  He  will  not  manage  it  well.  It  is  taken  out  of  his  control 
and  put  into  the  hands  of  a  trustee.  Is  it  to  benefit  him  particularly  1 
Is  it  out  of  tenderness  to  the  feelings  or  the  convenience  of  a  worthless 
wretch  like  him?  No;  it  is  for  the  preservation  of  society.  It  is  for 
the  preservation  of  that  property  for  the  use  of  society  generally.  This 
individual  might  himself  have  no  heirs  at  all.  and  the  state  might  be 
the  next  person  who  would  come  in  and  take  possession  of  it  at  his 
death.  Would  that  alter  the  action  of  society  in  reference  to  it?  No; 
it  would  take  the  control  of  it  out  of  his  hands  just  as  quickly. 

Take  a  familiar  doctrine  in  the  law  of  admiralty.  Here  is  a  vessel  at 
sea.  She  meets  with  disaster.  She  has  been  dismasted,  and  is  lying 
helpless  upon  the  bosom  of  the  sea.  Another  vessel  comes  there  in 
pertect  condition,  well  rigged,  and  able  to  take  her  into  some  port  in 
safety.  This  vessel  newly  arriving  offers  the  captain  on  board  of  this 
stricken  vessel  to  take  him  into  port  for  a  reasonable  salvage.  He 
says,  "No,  I  will  find  my  own  way  in  there.  I  think  I  can  get  there". 
"Well",  the  salvor  says,  "I  don't  think  you  can  get  there;  you  haven't 
the  means".  "No  matter  whether  I  have  or  not",  he  answers;  "1  am 
the  owner  of  this  vessel" — and  it  may  be  that  he  is  the  owner  of  it— 
"  I  am  not  only  the  owner  of  the  vessel,  but  I  am  the  owrner  of  the 
cargo.  The  whole  thing  may  be  lost,  but  that  is  no  concern  of  yours. 
If  it  be  lost,  I  shall  be  the*)nly  loser."  Now,  suppose  it  to  be  clear  that 
that  man  has  not  the  ability  to  take  his  vessel  into  port,  has  the  salvor, 
the  person  who  comes  there  any  right?  Yes;  he  can  take  that  vessel 
out  of  the  possession  of  the  master. 

Lord  HANKEN.  I  should  like  to  have  an  authority  for  that. 

Mr.  CARTER.  I  do  not  know  that  I  can  give  anyj  but  I  think  those 
are  the  principles  of  the  law  of  admiralty. 

Lord  HANNEN.  I  think  I  should  like  to  see  an  authority  for  it — that 
a  man  can  insist  upon  saving  a  vessel  against  the  wishes  of  the  owner. 

Mr.  CARTER.  I  think  it  is  true.  I  will  make  some  effort  to  discover 
an  authority  of  that  kind.  If  I  am  unable  to  discover  it,  I  will  withdraw, 
certainly,  any  assertion  to  the  effect  that  it  is  the  law,  but  not  the  asser- 
tion that  it  ought  to  be  the  law,  until  I  can  find  some  authority  against 
it.  It  is  not  the  first  time  that  I  have  heard  the  proposition  stated,  how- 
ever. I  have  heard  it  stated  by  professional  brethren. 

What  I  have  said  goes  to  show  that  the  right  of  property,  whether  of 
nations  or  of  individuals,  is  not  absolute  under  the  law  of  nature,  but 
is  subject  to  limitations — limitations  of  a  twofold  character;  one  that  it 
is  held  subject  to  a  trust  for  the  benefit  of  mankind;  another  that  the 
use  only  is  given,  and  not  the  absolute  thing  itself.  If  the  absolute  thing 
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itself  were  given,  so  that  the  individual  had  a  right  to  destroy  it,  then 
it  would  not  be  proper  for  human  society  to  take  notice  of  any  attempts 
to  destroy  property ;  bnt  there  is,  as  I  have  said,  a  vast  deal  of  legis- 
lation on  the  statute  books  of  municipal  states  based  upon  this  law  of 
nature  of  which  I  speak,  based  upon  this  policy  which  ought  always  to 
animate  the  jurisprudence  of  any  nation,  namely,  to  prevent  the  destruc- 
tion of  property.  The  preservation  of  property,  and  the  increase  of  the 
amount  of  property  in  a  community  is,  or  ought  to  be — is,  indeed — the 
policy  of  all  states.  All  their  legislation,  or  a  great  part  of  their  legis- 
lation, is  enacted  for  the  purpose  of  securing  that  end;  and  indeed  the 
extent  to  which  the  institution  of  property  is  permitted  to  be  carried  is 
only  an  illustration  of  the  importance  which  society  attaches,  not  only 
to  the  preservation  of  property,  but  to  the  increase  of  the  amount  of  it. 
Society  places  no  limit  to  the  extent  to  which  property  may  be  held. 
Attention  is  often  called  to  the  enormous  fortunes  which  individuals 
acquire,  especially  in  recent  times;  aud  the  question  is  sometimes  asked, 
why  should  individuals  be  permitted  to  en  gross  property  by  the  hundreds 
of  millions'?  When  we  look  into  the  real  nature  of  it,  we  see  that  the 
permission  of  carrying  the  institution  of  property  to  that  extent,  of 
allowing  individual  possessions  to  that  extent,  is  only  a  part  of  this 
generally  wise  and  beneficent  system  which  encourages  the  preservation 
of  property.  Those  who  are  most  successful  in  the  acquisition  of  prop- 
erty, and  who  acquire  it  to  such  an  enormous  extent  are  the  very  men 
who  ai  e  able  to  control  it,  to  invest  it,  and  to  manage  it  in  the  way  most 
useful  to  society.  It  is  because  they  have  those  qualities  that  they  are 
able  to  engross  it  to  so  large  an  extent.  They  really  own,  in  any  just 
sense  of  the  word,  only  what  they  consume.  The  rest  is  all  held  for  the 
benefit  of  the  public.  They  are  the  custodians  of  it.  They  invest  it; 
they  see  that  it  is  put  into  this  employment,  that  employment,  another 
employment.  Labor  is  employed  by  it,  and  employed  in  thebestmanner; 
and  it  is  thus  made  the  most  productive.  These  men  who  acquire  these 
hundreds  of  millions  are  really  groaning  under  a  servitude  to  the  rest 
of  society;  for  that  is  practically  their  condition.  Aud  society  really 
endures  it  because  it  is  best  that  it  should  be  so. 

I  have  called  the  attention  of  the  Tribunal  to  the  various  forms  and 
methods  in  which  society  manifests  and  enforces  its  policy  of  preserving 
property  and  increasing  the  amount  of  property  and  making  the  natural 
bounties  of  the  earth  more  productive.  I  have  pointed  out  several  modes 
in  which  that  policy  is  illustrated.  I  could  point  out  many  more.  I  have 
this  further  suggestion  to  make  upon  that  point:  that  it  is  one  of  the 
duties  particularly  incumbent  upon  civilized  society  to  take  these  methods 
and  meausof  preserving  property  and  of  preserving  the  sources  from  which 
property  proceeds,  because  civilization  makes  a  very  dangerous  attack 
upon  the  fruits  of  the  earth.  The  moment  the  numbers  of  mankind  are 
increased,  the  attack  which  is  made  upon  the  fruits  of  the  earth  which 
can  support  and  maintain  mankind,  are  proportionately  increased;  and 
there  is  danger,  therefore,  of  destroying  them.  There  is  danger  of 
destroying  the  races  of  animals,  and  therefore  with  the  increased  attack 
which  civilization  brings  there  comes  a  corresponding  duty  resting  upon 
civilization  to  prevent  those  attacks  from  becoming  effective.  I  might, 
and  shall  by  and  by,  bring  this  argument  to  bear  upon  the  case  of  these 
seals.  When  these  seals  were  discovered  a  hun  dred  years  ago,  they  were 
a  blessing  tributary  only  to  barbaric  man.  A  few  hundreds  were  all  that 
were  taken.  And  those  few  hundreds — it  may  have  been  a  few  thou 
sands — sufficed  to  supply  all  the  wants  of  the  inhabitants  along  the  shores 
where  they  were  found.  That  was  the  only  attack  which  the  barbaric 
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world  made  upon  this  bounty  of  Providence;  but  civilization  and  com- 
merce come  in  now,  and  what  is  the  result?  The  whole  world  is  attack- 
ing them.  Everybody  that  wants  a  seal-skin,  in  Europe,  or  Asia,  or 
South  America,  or  China  is  attacking  these  lew  remaining  herds;  and 
of  course  there  is  nothing  that  can  withstand  that  attack  unless  civili/a- 
tion  brings  along  with  it  some  remedy  by  which  it  can  be  resisted  and 
its  consequences  averted. 

The  PRESIDENT.  Did  those  Indians  take  the  seal  at  sea  as  well  as  on 
the  islands'? 

Sir  CHARLES  RUSSELL.  At  sea. 

Mr.  CARTER.  They  did.  That  was  their  only  mode,  indeed,  of  taking 
them.  There  were  no  inhabitants  originally  on  the  Pribilof  Islands. 

The  PRESIDENT.  It  was  the  original  mode  of  catching  the  seal,  to 
take  him  at  sea? 

Mr.  CARTER.  It  was  the  only  mode  by  which  they  were  originally 
caught.  The  weapon  with  which  they  were  thus  taken  was  the  spear. 

Senator  MORGAN.  Mr.  Carter,  I  understand  that  the  statutes  of  the 
United  States  claim  the  property  in  seals  as  against  their  own  citizens, 
as  an  absolute  right? 

Mr.  CARTER.  Yes. 

Senator  MORGAN.  They  protect  them  by  criminal,  penal  enactment? 

Sir  CHARLES  RUSSELL.  There  is  no  statute  that  says  anything  about 
property  in  seals. 

Mr.  CARTER.  There  is  a  statute — it  does  not  say  anything  about  it, 
but  it  has  the  effect.  It  is  the  effect  of  laws  we  are  speaking  about. 

Senator  MORGAN.  It  forbids  citizens  taking  seals  at  all,  or  holding 
any  property  in  them. 

Mr.  CARTER.  Yes. 

Senator  MORGAN.  Suppose  this  Tribunal  should  hold  that  the  United 
States  Government  have  no  property  in  seals,  either  absolute  or  quali- 
fied; then  following  that  decision,  would  it  be  the  moral  duty  of  the 
United  States  to  repeal  her  statutes  on  that  subject? 

Mr.  CARTER.  No;  I  hardly  think  it  would  be.  As  a  matter  of 
moral  duty,  I  think  the  United  States,  notwithstanding  such  a  decision 
of  this  Tribunal,  would  be  well  justified  in  saying  that  to  allow  those 
animals  to  be  destroyed  upon  the  high  seas  is  an  inhuman  and  bar- 
barous practice  which  they,  at  least,  would  forbid,  so  far  as  they  could 
do  it. 

Senator  MORGAN.  Suppose  the  United  States  should  conclude  to 
repeal  her  laws  on  that  subject;  what  would  become  of  the  seals? 

Mr.  CARTER.  The  seals  will  disappear,  whether  she  repeals  her  laws 
or  not,  if  pelagic  sealing  is  allowed  to  continue.  It  is  not  worth  while 
to  discuss — at  least,  I  so  think — as  to  what  the  fate  of  these  seals  will 
be  if  pelagic  sealing  is  permitted.  Of  course,  following  up  the  sugges- 
tion of  the  learned  Arbitrator,  we  can  easily  see  this;  that  the  moment 
when  from  any  cause  it  ceases  to  be  remunerative  to  the  United  States 
and  the  lessees  of  the  Pribilof  Islands  to  maintain  a  watch  over  those 
islands,  they  will  leave  the  islands  and  give  up  the  watch,  and  that 
moment,  of  course,  the  seals  are  gone;  because  they  then  will  be  sub- 
ject to  the  depredations  of  every  marauder  who  chooses  to  go  there. 
They  will  go  then  as  they  have  gone  on  the  islands  of  the  Southern 
Pacific.  The  moment  the  guard  is  taken  from  the  Pribilof  Islands,  the 
fate  of  the  seals  is  fixed. 

I  must  finish  this  line  of  my  argument  by  summarizing  the  conclu- 
sions which  I  think  I  have  established.  They  are: 
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First.  The  institution  of  property  springs  from  and  rests  upon  two 
prime  necessities  of  the  human  race: 

1.  The  establishment  of  peace  and  order,  which  is  necessary  to  the 
existence  of  any  form  of  society. 

2.  The  preservation  and  increase  of  the  useful  products  of  the  earth, 
in  order  to  furnish  an  adequate  supply  for  the  constantly  increasing 
demands  of  civilized  society. 

Second.  These  reasons,  upon  which  the  institution  of  property  is 
founded,  require  that  every  useful  thing,  the  supply  of  which  is  limited, 
and  which  is  capable  of  ownership,  should  be  assigned  to  some  legal 
and  determinate  owner. 

Third.  The  extent  of  the  dominion  which,  by  the  law  of  nature,  is 
conferred  upon  particular  nations  over  the  things'of  the  earth,  is  lim- 
ited in  two  ways : 

1.  They  are  not  made  the  absolute  owners.    Their  title  is  coupled 
with  a  trust  for  the  benefit  of  mankind.    The  human  race  is  entitled  to 
participate  in  the  enjoyment. 

2.  As  a  corollary  or  part  of  the  last  foregoing  proposition,  the  things 
themselves  are  not  given;  but  only  the  increase  or  usufruct  thereof. 

I  think  I  will  devote  the  few  remaining  minutes  before  the  hour  of 
adjournment  arrives  to  the  perusal  of  some  authorities  bearing  upon 
these  conclusions  which  are  not  in  my  written  argument,  but  which  I 
have  had  printed,  and  a  copy  of  which  I  will  hereafter  deliver  to  my 
friends  on  the  other  side. 

The  PRESIDENT.  Are  those  the  citations  mentioned  in  our  first  sit- 
ting, which  were  left  out  by  the  printer? 

Mr.  CARTER.  No,  Mr.  President,  they  are  not  those,  but  they  are  the 
best  substitute  that  I  have  been  able  to  make  for  them.  Quite  a  num- 
ber of  citations  have  been  sent  to  me  from  New  York;  but  they  do  not 
include  that  special  list,  although  some  of  them  may  belong  to  it. 

The  PRESIDENT.  You  will  never  be  able  to  make  up  that  list  again? 

Mr.  GARTER.  No;  I  cannot  reproduce  that,  but  it  is  the  best  substi- 
tute I  can  furnish.  It  is  composed,  let  me  say,  in  part  of  quite  a  num- 
ber of  authorities  which  I  had  thought  less  significant,  and  which  I  had 
rejected  in  making  up  that  list.  I  have  been  compelled  to  use  them  in 
the  preparation  of  this.  I  will  read  from  Schouler,  an  American  writer 
on  the  law  of  personal  property,  and  from  his  introductory  chapter, 
part  I : 

Prior  to  all  positive  institutions  exists  the  truth  that  to  mankind  belong  the  things 
of  this  earth  as  a  gift  from  above.  The  right  to  acquire,  and  to  exercise  dominion 
over  these  things  "to  subdue"  the  earth,  as  it  is  said — is  universally  felt  to  be  a 
natural  right;  while  the  corresponding  desire  of  acquisition  is  one  of  the  strongest 
in  the  human  heart; — that  which  prompts  the  unlettered  and  undisciplined  savage  to 
plunder  and  kill  for  the  sake  of  greedy  spoils,  but  among  a  well  ordered  and  refined 
people  may  be  found  the  mainspring  of  civilization.  Nor  is  the  gift  of  external  things 
to  the  human  race  absolute  and  without  limitation,  for  it  is  conceded  to  be  something 
designed  for  beneficial  use  and  not  for  wanton  injury;  to  be  enjoyed  and  not  to  be 
abused.  The  inferior  animals  may  minister  to  our  wants;  else  they  should  not  be 
killed  and  maimed  by  us  for  mere  pastime,  or  when  the  duty  of  self-protection  can 
afford  no  reasonable  excuse.  The  soil  should  be  cultivated  and  improved  as  far  as 
possible— not  ravished,  laid  waste,  and  left  desolate,  save  where  some  terrible  lesson 
of  good  to  mankind  may  furnish  a  sufficient  means  of  justification.  Nature  teaches 
the  lesson  doubly  enforced  by  revelation,  that  the  right  of  the  human  race  to  own 
and  exercise  dominion  over  the  things  of  this  earth  in  successive  generations  carries 
with  it  a  corresponding  moral  obligation  to  use,  enjoy,  and  transmit  in  due  course 
for  the  benefit  of  the  whole  human  race,  not  for  ourselves  only  or  for  those  who  pre- 
ceded us,  but  for  all  who  are  yet  to  come  besides,  that  the  grand  purpose  of  the 
Creator  and  Giver  may  be  fully  accomplished. 
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And  from  <<aul  field  Herron,  an  English  writer,  in  his  " Introduction 
to  the  History  of  Jurisprudence,"  Bk.  I.  ch.  IV,  p.  71: 

Property  is  the  right  of  using.  The  right  of  property  is  founded  upon  its  sub- 
serviency to  the  subsistence  and  well-being  of  mankind.  The  institution  of  prop- 
cm  is  necessary  for  social  order.  The  exclusive  appropriation  of  things  is  essential 
for  the  full  enjoyment  of  them.  .  .  It  is  the  principal  foundation  of  social  improve- 
ment; it  leads  to  the  cultivation  of  the  earth,  the  institution  of  government,  the 
establishment  of  justice.  In  the  right  of  property  Beutham  includes  lour  things: 
1.  The  right  of  occupation;  2.  The  right  of  excluding  others;  3.  The  right  of  dis- 
position ;  4.  The  right  of  transmission. 

The  Arbitrators  will  perceive  that  these  authorities  fully  support 
what  1  have  been  endeavoring  to  lay  down. 

I  now  read  from  De  Rayneval,  a  French  writer,  in  his  work  "On  the 
Law  of  Nature  and  Nations,"  Section  2,  page  1)6 : 

Property  did  not  exist  in  the  primitive  state  of  the  world,  and  it  is  no  more 
inherent  in  human  nature  than  heredity.  Originally  men  did  not  possess  more  than 
the  animals  possess  to-day.  The  earth  was  common  to  all  and  belonged  to  no  one. 
When  agriculture  became  necessary  for  the  sustenance  of  man,  each  was  partial 
naturally  to  the  earth  which  he  had  cleared  by  the  sweat  of  his  brow,  and  which 
offered  him  the  fruit  and  the  recompense  of  his  labor;  whence  the  first  idea  of  pres- 
ervation and  property;  whence  also,  the  quarrels  which  the  exclusive  right  must 
have  caused  upon  the  ground  that  it  was  invoked  for  the  first  time.  These  quarrels 
must  have  finally  led  to  compromises;  these  compromises  introduced  the  right  to 
enjoy  exclusively  the  earth  which  each  had  cleared  and  cultivated,  and  this  is  the 
most  reasonable  origin  of  property.  It  has  then  been  introduced  for  the  maintenance 
of  peace  among  men.  It  has  then  been  the  principle  of  their  union  and  social  order. 

From  John  Penford  Thomas,  an  English  writer,  iu  his  "Treatise  on 
Universal  Jurisprudence,"  ch.  II,  p.  25: 

All  things  belonged  originally  to  mankind  in  common.  The  benign  Giver  of  all 
gifts  did  not  distribute  them  to  some  to  the  exclusion  of  the  rest  of  the  species.  In 
the  state  of  a  community  of  things  the  first  bodily  "ccupancy  and  use  of  so  much 
only  as  human  wants  from  time  to  time  required  supplied  the  place  of  property.  In 
the  primitive  state  every  man  had  a  right  not  to  be  hindered  from  using  whatever 
land  or  produce  he  had  appropriated  to  himself  and  he  immediately  wanted  for 
rational  use,  and  the  bestowmeut  of  bodily  labour  on  a  thing  was  the  only  mode 
of  acquiring  a  positive  title  to  it.  Agriculture  could  not  flourish,  nor  its  fruits  be 
improved  or  ripened  into  maturity.  Ingenuity  was  not  sufficiently  rewarded,  dis- 
putes continually  arose;  the  ingenuity  and  industry  of  man  were  checked.  Pre- 
occupation by  slow  degrees  communicated  with  the  consent  of  man  either  express 
or  implied  a  right  of  appropriation;  and  the  introduction  of  money  has  greatly 
extended  it.  The  increased  wants,  improved  agriculture,  and  valuable  elegancies 
of  incipient  civilization  gave  birth  to  the  distinctions  of  property. 

[The  Tribunal  thereupon  adjourned  until  Thursday,  April  20, 1893, 
at  11.30  o'clock  a.  m.l 


TWELFTH    DAY,    APRIL   20™,  1893. 

[The  Tribunal  convened  pursuant  to  adjournment.] 

The  PRESIDENT.  Mr.  Carter,  will  you  proceed? 

Mr.  CARTER.  Mr.  President,  my  argument  yesterday  had  a  twofold 
character.  It  was  designed,  in  the  first  place,  to  show  that  by  the 
doctrines  of  municipal  law  everywhere  accepted,  the  fur-seals  were  the 
property  of  the  United  States.  In  the  next  place,  my  purpose  was,  if 
there  were  any  doubts  concerning  that  conclusion  arising  out  of  differ- 
ences between  the  nature  and  habits  of  the  seals  and  those  of  other 
animals,  in  respect  to  which  the  question  of  property  had  been  decided 
by  the  municipal  law,  to  more  particularly  explain  that  the  proper  way 
to  remove  them  was  to  look  to  the  foundation  upon  which  the  institu- 
tion of  property  itself  stood,  and  that  if  we  should  find  that  there 
were  the  same  reasons  for  awarding  to  the  United  States  property  in 
the  fur-seals  as  there  were  for  awarding  property  in  anything,  the  con- 
clusion would  become,  as  it  seemed  to  me,  irresistible.  With  that 
view  I  engaged  in  an  inquiry  into  the  general  foundations  of  the  law 
of  property  in  order  to  show  that  property  was  not  founded  upon  rob- 
bery or  force,  or  based  upon  any  arbitrary  distinctions,  but  that  it  was 
established  for  great  social  purposes  and  to  satisfy  great  social  neces- 
sities; that  the  earth  was  originally  the  common  property  of  the  race, 
and  that  the  division  of  the  face  of  the  earth  into  distinct  possessions 
allotted  to  different  nations,  did  not  displace  the  right  of  mankind  in 
general  to  an  enjoyment  of  all  the  benefits  of  the  earth;  that  the 
establishment  of  the  institution  of  property,  so  far  from  displacing  this 
right,  was  really  the  principal  means  and  the  effective  means,  by  which 
that  right  was  worked  out  and  made  practicably  available;  that  con- 
sequently the  right  of  property,  whether  in  nations  or  in  individuals, 
was  subject  to  two  limitations;  the  first  was  that  it  was  not  held  by 
an  absolute  title;  that  so  far  as  any  nation  had  more  of  a  thing  than 
its  necessities  required  it  held  the  superabundance  subject  to  a  trust 
for  the  benefit  of  mankind.  Second,  that  the  use  only  of  things  is 
given,  not  the  stock,  or  principal  thing;  that  that  was  to  be  preserved 
for  the  benefit  of  future  generations.  I  next  endeavored  to  show  that 
these  deductions  from  the  law  of  nature  were  confirmed  by  the  actual 
practice  and  usage  of  mankind;  that,  although  under  municipal  law 
as  between  individuals  one  could  not  call  another  to  account  for  an 
abuse  of  the  right  of  property  or  for  an  attempt  to  destroy  it,  and  there 
were  not  generally  laws  for  the  correction  of  abuses  of  the  law  of 
property  by  individuals,  the  motive  of  self-interest  being  sufficient  for 
the  purposes  of  protection,  yet  there  were,  or  might  be,  exceptional 
cases  even  in  municipal  policy,  where  there  were  dangers  that  indi- 
viduals would  abuse  the  right  of  property,  in  which  the  state  would 
prevent  tha,t  abuse;  that  the  practice  of  nations  still  further  illustrated 
the  truth  that  the  title  to  property  was  not  absolute,  and  that  wher- 
ever there  was  a  nation  in  possession  of  a  great  bounty  of  Providence, 
B  s,  PT  xii 12  177 
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any  source  of  happiness  and  advantage  to  mankind,  which  it  foiled  to 
use  for  the  benefit  of  mankind,  other  nations  might  assert  a  right  to 
interfere  and  take  possession  of  it  and  turn  it  to  the  general  benefit; 
that  the  whole  policy  of  the  colonization  by  civilized  states  of  the 
newly  discovered  regions  of  the  globe  was  a  constant  illustration  of 
that  truth  and  of  that  policy,  and  that  it  was  defensible  upon  that 
ground  and  upon  that  ground  alone.  It  is  true  that  there  have  been  a 
thousand  excesses  committed  in  the  course  of  carrying  out  those 
policies  of  colonization.  The  excesses  cannot  be  defended,  but  the 
policy  itself  is  entirely  defensible. 

These  views,  as  it  .seems  to  me,  respecting  the  origin  and  foundation 
of  property  and  the  reasons  upon  which  it  stands  furnish  a  true  and 
sufficient  answer,  and  the  only  sufficient  answer,  to  the  attacks  of 
socialism  upon  the  institution  of  property.  They  regard  the  institu- 
tion of  property  as  proceeding  from  great  social  necessities,  and  as 
founded  upon  the  nature  of  man  himself,  and  consequently  they  assure 
the  everlasting  perpetuity  of  the  institution.  So  long  as  the  nature  of 
man  remains  unchanged  the  institution  of  private  property,  the  most 
beneficent  of  all  the  fruits  of  civilization,  will  remain  also. 

In  the  course  of  my  observations  on  the  value  which  municipal  law 
assigns  to  the  preservation  of  property  itself,  I  had  occasion  to  recur 
to  an  instance  which  I  supposed  the  law  of  Admiralty  furnished, 
namely,  in  cases  of  salvage.  I  stated,  what  I  supposed  to  be  the  law, 
that  a  salvor  on  the  high  seas  meeting  with  a  ship  that  was  absolutely 
disabled  and  unable  to  save  itself  by  its  own  means  and  its  own 
resources,  might  take  possession  of  it,  even  against  the  will  of  the 
master,  and  even  though  the  master  were  himself  the  owner.  One  of 
the  learned  Arbitrators  (Lord  Hannen)  requested  to  be  furnished  with 
an  authority  upon  that  point.  It  was  rather  disturbing  to  me,  I  con- 
fess, to  have  a  doubt  suggested  from  such  a  source. 

Lord  HANNEN.  I  thought  you  were  stating -it  too  broadly;  that 
was  all. 

Mr.  CARTER.  Yes;  I  was  afraid  I  had  stated  it  too  broadly.  I  have 
no  access  here  to  books  of  reports  either  American  or  English,  to  ascer- 
tain fully  what  has  passed  into  judgment;  but  I  did  recur  to  one  or  two 
text-writers,  and  I  have  something  upon  that  subject  which  may  be 
deemed  pertinent.  Prof.  Parsons  in  his  work  upon  maritime  law,  which 
is  a  book  of  recognized  authority,  he  having  been  for  many  years  a 
leading  professor  in  the  principal  law  school  of  the  United  States  (that 
of  Harvard)  says  this,  (page  264,  Yol.  II,  "Parsons  on  Shipping  and 
Admiralty") : 


It  has  beeii  made  a  question  whether  persons  forcibly  taking  possession  of 
sel  against  the  will  of  the  master  can  claim  as  salvors.  But  we  think  it  must  be 
obvious  and  certain  that,  on  the  one  hand,  the  master's  reluctance  or  resistance  to 
the  saving  of  the  property  under  his  charge  should  not  bar  the  claims  of  salvors,  but 
rather  enhance  them,  if  their  services  were  necessary,  or  in  all  respects  meritorious 
and  useful.  But  on  the  other  hand  his  opposition  would  be  a  circumstance  of  great 
weight  in  determining  whether  their  services  were  necessary  or  meritorious. 

Sir  CHARLES  RUSSELL.  I  think  that  is  not  the  case  where  the  master 
is  the  owner. 

Mr.  CARTER.  I  think  it  is.  Do  you  mean  to  say  that  Prof.  Parsons 
does  not  so  intend? 

Sir  CHARLES  RUSSELL.  No;  he  is  dealing  with  the  case  of  the  repre- 
sentative of  the  owner — the  master,  not  the  owner  himself. 

Mr.  CARTER.  What  the  case  is,  with  which  he  is  dealing  I  am  unable 
to  say,  not  having  access  to  any  Reports;  but  the  principle  which  he 
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lays  down  is,  that  the  reluctance  of  the  person  in  charge  of  the  prop- 
erty, his  opposition  to  the  taking  of  possession  by  the  salvor,  does  not 
detract  from  the  claim  of  the  salvor,  but  rather  enhances  it;  and  if  that 
be  true  in  reference  to  the  master  of  the  ship,  I  rather  think  it  follows 
as  a  necessary  consequence  that  it  would  be  true  even  if  he  were  the 
owner  at  the  same  time.  If  the  owner  of  a  vessel  has  the  right  to  say 
to  the  salvors,  u  You  must  not  take  possession  of  it,"  he  can  commit 
that  right  to  an  agent. 

It  will  be  my  purpose  now  to  endeavor  to  make  an  application  of 
these  views  as  to  the  grounds  and  reasons  upon  which  the  institution  of 
property  rests  to  the  particular  question  which  is  before  us.  The  gen- 
eral principles  I  have  gone  through  at  some  length.  I  make  no  apology 
for  going  into  them  at  that  length;  for  the  question  which  this  Tribunal 
is  to  try  is  a  question  of  property  as  between  nations.  It  is  the  first 
time,  so  far  as  I  am  aware,  that  any  such  question  has  been  submitted 
to  an  international  tribunal,  or  indeed  to  any  tribunal  at  all;  and  the 
decision  of  it,  therefore,  requires  a  thorough  investigation  into  the 
grounds  and  reasons  upon  which  the  institution  of  property  rests. 

In  order  to  apply  these  views  to  the  case  before  us  it  is  necessary,  of 
course,  that  we  should  have  a  more  particular  and  precise  view  of  the 
facts  in  relation  to  the  fur-seals  themselves;  we  should  have  a  clear 
knowledge  of  the  facts  respecting  their  nature  and  habits;  the  methods 
by  which  they  are  pursued  and  captured;  the  dangers  which  threaten 
the  existence  of  this  species  of  animal,  and  the  means  which  we  can 
employ  to  avert  those  dangers. 

The  Arbitrators  will  bear  in  mind  one  of  the  general  conclusions 
which  I  had  reached  in  respect  to  the  right  of  property  was  this:  That 
it  extended  to  everything  which  embraced  these  three  conditions :  First, 
that  it  was  an  object  of  utility  and  desire  to  man ;  second,  that  the  sup- 
ply was  limited,  that  there  was  not  enough  for  all;  and  third,  that  it 
was  capable  of  exclusive  appropriation. 

Now,  first  as  to  the  utility  of  these  animals.  That  is  obvious  and 
conceded.  Every  part  of  them  is  useful  to  man,  their  skins,  their  flesh 
and  the  oil  which  they  afford;  but  their  skins  are  the  most  useful  part, 
as  they  furnish  a  garment  of  great  beauty  and  utility  and  which  is 
greatly  desired  all  over  the  globe.  The  extraordinary  eagerness  with 
which  the  animals  are  pursued  is  full  evidence  of  their  utility,  and  the 
great  prices  which  these  skins  bear  in  the  market  also  evidences  that 
fact  so  completely  that  I  need  not  dwell  upon  it  any  further. 

Next,  as  to  their  nature  and  habits.  Where  are  we  to  go  for  our  sources 
of  information  upon  that  topic.  What  is  the  evidence  before  this  Tribu- 
nal to  which  it  can  resort  for  the  purpose  of  informing  itself  respecting 
those  facts?  There  are  several  classes  of  evidence.  In  the  first  place, 
there  is  a  large  body  of  common  knowledge  in  respect  to  animals,  their 
nature  and  habits,  which  every  intelligent  person  is  supposed  to  pos- 
sess, and  all  this  may  properly  be  appealed  to.  In  the  next  place,  there 
are  the  works  of  naturalists  of  recognized  authority  which  may  also  be 
appealed  to,  works,  written  in  whatever  language,  by  men  who  have 
given  attention  to  those  studies  to  such  an  extent  as  to  establish  them- 
selves as  authorities  upon  the  topics  of  which  they  treat.  In  the  next 
place  there  are  the  reports  of  the  Commissioners  appointed  under  the 
terms  of  the  Treaty,  which  as  will  be  perceived,  from  examining  the 
treaty,  are  made  evidence;  and  although  the  Commissioners  could  be 
personally  cognizant  of  only  a  small  part  of  the  facts  which  it  was  neces- 
sary for  them  to  learn,  still  their  reports,  and  their  opinions  are  made 
evidence,  not  only  in  relation  to  facts  which  fell  under  their  observa- 
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tion,  but  facts  of  which  they  gained  their  knowledge  by  such  methods 
as  seemed  to  them  suitable  and  best.  Hoth  the  joint  and  several  reports 
are  alike  made  evidence.  I  do  not  say  they  are  made  evidence  of  equal 
value,  but  they  are  both  made  evidence  for  the  information  of  this 
Tribunal. 

Besides  that,  we  have,  from  each  side,  a  very  large  number  of  deposi- 
tions of  witnesses  whose  testimony  has  been  taken,  ex  parte,  of  course, 
because  there  was  no  opportunity  for  cross-examination;  but  never- 
theless they  are  a  source  of  information  of  the  character  of  testimony, 
the  best  which  the  nature  of  the  case  admits  of;  and  both  parties 
have  resorted  to  them.  Upon  two  of  those  desciptions  of  evidence  I 
have  an  observation  to  make  as  to  their  relative  and  comparative 
utility  and  trustworthiness  before  this  body.  First  let  me  speak  in 
reference  to  the  depositions  of  the  witnesses.  These  will  be  found,  to 
a  certain  extent  concurring,  and  to  a  certain  extent,  conflicting.  They 
are  the  depositions  of  witnesses  whose  characters,  stations  and  appar- 
ent trustworthiness  are  very  different.  We  have  some  of  great  intel- 
ligence, and  supposed  impartiality,  who  have  had  opportunities  of 
observing  the  habits  of  these  animals;  and  among  these  may  be 
mentioned  the  various  agents  of  the  United  States,  and  of  the  lessees 
of  the  United  States,  who  have  lived  upon  these  islands  for  years  and 
made  the  seals  a  subject  of  observation.  Obviously  the  testimony  of 
those  men,  intelligent  observers,  is  entitled  to  very  great  weight.  In 
the  next  place  there  are  depositions  of  other  witnesses  who  have  visited 
the  islands  for  other  reasons,  but  have  had  means  of  observation,  not 
so  extensive  as  those  to  whom  I  have  alluded,  but  still  good  means  of 
observation;  and  their  evidence  is  also  of  considerable  weight.  Then 
we  have  the  evidence  of  a  great  number  of  what  I  may  call  common 
witnesses — the  Indians,  the  Aleuts,  the  natives  on  the  islands;  the 
Indians  along  the  shore;  the  Indians  and  whites  engaged  in  pelagic 
sealing.  There  are  depositions  in  multitude  from  persons  of  that  char- 
acter and  description.  Their  opportunitiess  for  observation  are  good. 
The  trouble  about  them  is  that  they  do  not  practice  much  care  in 
expressing  themselves;  and  their  trustworthiness  is  by  no  means  so 
good  as  the  witnesses  which  I  have  before  mentioned.  We  know  that 
they  belong  to  a  class  whose  characters,  interests,  and  habits  do  not 
furnish  the  strongest  assurance  that  they  are  speaking  the  truth;  and 
therefore  the  testimony  of  such  witnesses  must  be  taken  with  a  consid- 
erable— a  very  great — degree  of  caution. 

In  the  British  Counter  Case  will  be  found  various  affidavits  tending 
to  show  that  certain  persons  whose  affidavits  were  given  in  the  Case 
of  the  United  States  were  not  correctly  reported  by  the  persons  who 
took  their  affidavits;  statements  by  them  that  they  did  not  say  things 
which  were  imputed  to  them ;  and  those  impeaching  evidences  go  very 
far,  necessarily,  to  discredit  those  witnesses.  Where  it  is  shown  that 
a  witness  has  made  two  different  statements  at  two  different  times,  it 
does  not  show,  indeed,  which  one  of  the  statements  is  true,  or  whether 
either  of  them  is  true,  but  it  does  show  that  that  witness  is  not  to  be 
credited.  The  number  of  the  instances,  however,  in  which  the  testi- 
mony of  witnesses  on  the  part  of  the  United  States  has  been  success- 
fully impeached  on  those  grounds  is  comparatively  small.  The  great 
bulk  of  the  testimony  remains  unimpeached. 

The  value  of  testimony  of  this  character  depends  very  largely  upon 
whether  the  side  against  which  it  is,  or  is  sought  to  be,  used,  has  had 
any  opportunity  of  scrutinizing  it,  and  of  impeaching  it  in  the  various 
ways  in  which  the  testimony  of  a  witness  can  be  impeached.  If  it 
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passes  that  ordeal,  that  is  one  very  considerable  circumstance  in  its 
favor,  and  it  may  be  the  more  properly  relied  upon  if  it  has  success- 
fully passed  such  an  ordeal  as  that.  All  the  testimony  of  this  character, 
or  substantially  all,  upou  which  ttie  Government  of  the  United  States 
relies  has  been  freely  and  fully  submitted  to  Great  Britain  and  its  agents 
for  the  purposes  of  criticism  and  impeachment.  The  testimony  on  the 
part  of  Great  Britain  of  the  same  character,  however,  has  never  been 
submitted  to  us.  I  have  already  remarked  in  speaking  upon  one  of  the 
motions  made  at  the  preliminary  hearings  before  the  Tribunal  of  the 
inequality  to  which  the  United  States  was  subjected  in  that  particular. 
I  have  remarked  upon  the  plain  and  obvious  advantages  which  Great 
Britain  enjoyed  in  the  way  of  refuting,  criticising  and  impeaching  the 
testimony  of  our  witnesses.  I  have  now  to  say,  in  view  of  the  circum- 
stance that  ours  was  freely  submitted  to  them,  and  that  they  chose, 
without  any  good  reason,  to  reserve  theirs  from  our  criticism,  that  ours 
is  entitled  to  the  greater  credit  wherever  they  come  in  conflict. 

So  much  for  the  testimony  of  these  witnesses.  I  am  not  going  to 
criticise  them  in  detail  because  I  have  not  the  time.  That  work  will 
be  done  by  another.  But  I  have  something  to  say  in  reference  to  the 
comparative  merits  of  these  joint  and  several  reports  of  Commissioners. 

Senator  MORGAN.  Mr.  Carter,  is  there  any  motion  to  exclude  that 
part  of  the  testimony  in  the  British  Counter  Case — on  the  ground  that 
it  ought  to  have  gone  into  the  Case? 

Mr.  CARTER.  No;  we  have  made  none.  No  motion  of  that  kind  is 
made.  I  have  pointed  out  the  difficulties  which  would  attend  the  mak- 
ing of  such  a  motion;  the  embarrassing  results  which  success  upon 
such  a  motion  wouid  lead  to;  and  the  final  conclusion  of  the  counsel 
for  the  United  States  that  they  would,  on  the  whole,  accept  that  tes- 
timony, and  deal  with  it — with  its  weight,  its  credibility  and  its  trust- 
worthiness— by  bringing  to  bear  upon  it  the  considerations  which  I 
have  now  mentioned.  In  commenting  upon  its  weight  and  trustworth- 
iness before  this  Tribunal,  we  shall  rely  upon  the  circumstance  that 
our  testimony  of  this  sort  was  submitted  to  our  opponents  and  they 
carefully  reserved  theirs  from  our  attack. 

As  to  these  Reports :  What  was  the  purpose  for  which  these  Joint 
Commissioners  were  appointed?  I  have  spoken  to  that  point  already 
in  what  I  said  upon  the  argument  of  the  motion  to  which  I  have 
referred.  The  idea  was  originally  suggested  in  the  scheme  of  settle- 
ment which  Sir  Julian  Pauncefote  proposed  to  Mr.  Blaine. 

Senator  MORGAN.  You  mean  the  draft  convention? 

Mr.  CARTER.  That  draft  convention,  in  1890.  The  suggestion  came 
from  Sir  Julian  Pauncefote  that  the  two  Governments  were  not  agreed 
as  to  what  the  facts  were  in  reference  to  seal  life,  and  the  modes  by 
which  the  seals  were  pursued  upon  the  sea  and  upon  the  islands.  His 
notion  was  that  if  they  were  agreed  upon  the  facts  it  would  probably 
be  easy  to  settle  the  controversy  by  a  convention,  and  that  the  proper 
course  was  to  make  an  attempt  to  arrive  at  an  agreement  upon  the 
facts  by  appointing  men.  of  intelligence,  men  of  science — in  one  word 
experts — whose  testimony  could  be  trusted;  make  them  joint  commis- 
sioners, send  them  out  to  the  islands ;  have  them  make  an  investiga- 
tion of  all  the  facts  connected  with  seal  life  and  the  methods  by  which 
seals  were  pursued,  and  report  the  facts  and  report  what  in  their  opin- 
ion would  be  proper  regulations  designed  to  preserve  the  seals  from 
extermination.  The  idea,  therefore,  assumed  that  these  joint  commis- 
sioners were  persons  who  were  entirely  to  be  trusted — trusted  as  to 
their  intelligence,  as  to  their  impartiality,  as  to  their  scientific  attain- 
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ments,  and  as  to  all  qualities  which  serve  to  recommend  the  opinions 
men.    They  were  to  be  a  commission  of  experts. 

My  learned  friend,  Sir  Charles,  made  the  observation  while  he  was 
speaking  upon  the  motion  referred  to  that  it  did  not  appear  to  him 
that  there  was  any  particular  sanctity  connected  with  the  reports  of 
these  Joint  Commissioners.  I  beg  leave  to  differ  with  him  upon  that 
point.  There  was  a  great  deal  of  sanctity— using  that  word  in  the 
sense  of  importance — attached  to  them.  It  was  supposed  that  these 
Joint  Commissioners  would  furnish  these  two  Governments  with  the 
absolute  truth  upon  the  questions  which  they  were  appointed  to  exam- 
ine and  that  they  would  so  furnish  them  with  the  truth  that  there 
would  be  no  difficulty  in  reaching  an  adjustment  of  the  controversy  by 
the  establishment  of  regulations  designed  to  preserve  the  seals. 

That  was  the  view  upon  which  these  Joint  Commissioners  were 
appointed;  and  we  have  their  reports  here.  These  gentlemen  were 
all  of  them  men  of  the  highest  character.  They  were  all  of  high 
attainments  and  perfectly  competent  to  make  a  thorough  investigation 
of  the  questions  submitted  to  them  and  to  ascertain  the  truth  and 
make  that  truth  apparent  in  their  reports.  The  Commissioners  on  the 
part  of  the  United  States  adopted  that  view  of  their  functions.  They 
conceived  that  they  had  nothing  to  do  with  differences  between  the 
two  Governments;  that  the  question  whether  the  United  States  had  a 
superior  claim  or  right  to  that  of  citizens  of  other  nations  to  the  seals 
was  something  with  which  they  had  no  concern;  that  the  question 
whether  the  citizens  of  other  nations  had  the  right  to  pursue  the  seals 
on  the  high  seas  was  a  question  with  which  they  had  no  concern;  that 
the  only  point  which  they  were  to  investigate  was  what  methods  must 
be  pursued  in  order  that  the  race  of  fur  seals  might  be  preserved  from 
extinction.  In  other  words,  they  looked  upon  the  question,  not  from 
the  point  of  view  that  here  are  different  nations  both  of  them  capable 
of  reaching  the  seals,  the  United  States  capable  of  reaching  them  on 
land,  and  other  nations  capable  of  reaching  them  on  the  sea,  and  that 
there  was  no  common  authority  to  control  those  rights — not  from  that 
point  of  view;  they  looked  upon  it  as  if  the  whole  world  were  one 
country,  and  as  if  all  mankind  had  the  same  interest  in  the  question 
and  the  only  thing  to  be  ascertained  was  what  measures  were  neces- 
sary in  order  to  preserve  the  seals,  leaving  the  question  as  to  whether 
those  measures  might  be  agreeable  to  the  views  of  different  countries 
to  be  settled  by  diplomatic  agencies  which  had  power  over  such 
questions. 

This  is  what  the  Commissioners  of  the  United  States  say  as  to  what 
they  conceive  to  be  their  functions,  (page  315  Case  of  the  United 
States) : 

Desiring  to  remove  every  obstacle  in  the  way  of  the  immediate  consideration  of 
this  subject,  the  question  of  the  formality  of  the  Conference  was  waived  on  our 
side  and  the  formal  meetings  of  the  Commissioners  in  Joint  Conference  began  on  the 
afternoon  of  February  11,  at  the  Department  of  State. 

Mr.  Joseph  Stanley- Brown  was  selected  as  the  secretary  of  the  Joint  Commission 
on  the  part  of  the  United  States,  and  Mr.  Ashley  Froude  on  the  part  of  Great  Britain. 
In  determining  the  nature  of  the  Conference  it  was  agreed  that  in  order  to  allow  of 
the  freest  possible  discussion  and  presentation  of  views,  no  formal  record  of  the  pro- 
ceedings should  be  kept  and  that  none  but  the  four  members  of  the  Commission 
should  be  present  during  its  deliberations.  In  further  attempt  to  remove  all  restric- 
tions upon  the  fullest  expression  of  opinions  during  the  Conference,  it  was  agreed 
that  in  our  several  reports  no  reference  to  persons,  as  related  to  views  or  opinions 
expressed  by  members  of  the  Commission  during  the  Conference,  should  be  made. 

Meetings  of  the  Joint  Commission  were  held  almost  daily  from  the  llth  of  Feb- 
ruary until  the  4th  of  March,  on  which  day  the  joint  report  was  signed  and  the 
Conference  adjourned  sine  die. 


. 
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Early  ill  the  progress  of  the  Conference  it  became  evident  that  there  were  wide 
differences  of  opinion,  not  only  as  to  conclusions,  but  also  as  to  facts.  It  seems 
proper  here  to  refer  briefly  to  the  attitude  of  the  Commissioners  on  the  part  of  the 
United  States  or  to  the  standpoint  from  which  they  endeavored  to  consider  the 
questions  involved. 

The  instructions  under  which  we  acted  are  contained  in  Article  IX  of  the  Arbi- 
tration Convention,  and,  as  far  as  relates  to  the  nature  of  the  inquiry,  are  as  follows : 

"Each  Government  shall  appoint  two  Commissioners  to  investigate  conjointly 
with  the  Commissioners  of  the  other  Government  all  the  facts  having  relation  to 
seal  life  in  Bering  Sea,  and  the  measures  necessary  for  its  proper  protection  and 
preservation." 

This  sentence  appears  to  be  simple  in  its  character  and  entirely  clear  as  to  its 
meaning.  The  measures  to  be  recommended  were  such  as  in  our  judgment  were 
necessary  and  sufficient  to  secure  the  proper  protection  and  preservation  of  seal  life. 
With  questions  of  international  rights,  treaty  provisions,  commercial  interests,  or 
political  relations  we  had  nothing  to  do.  It  was  our  opinion  that  the  consideration 
of  the  Joint  Commission  ought  to  have  been  restricted  to  this  phase  of  the  question, 
so  clearly  put  forth  in  the  agreement  under  which  the  Commission  was  organized, 
and  so  evidently  the  original  intent  of  both  Governments  when  the  investigation 
was  in  contemplation. 

Had  the  preservation  and  perpetuation  of  seal  life  alone  been  considered,  as  was 
urged  by  us,  there  is  little  doubt  that  the  joint  report  would  have  been  of  a  much 
more  satisfactory  nature,  and  that  it  would  have  included  much  more  than  a  mere 
reiteration  of  the  now  universally  admitted  fact  that  the  number  of  seals  on  and 
frequenting  the  Pribilof  Islands  is  now  less  than  in  former  years,  and  that  the  hand 
of  man  is  responsible  for  this  diminution. 

That  our  own  view  of  the  nature  of  the  task  before  us  was  not  shared  by  our  col- 
leagues representing  the  other  side  was  soon  manifest,  and  it  became  clear  that  no 
sort  of  an  agreement  sufficiently  comprehensive  to  be  worthy  of  consideration  and 
at  the  same  time  definite  enough  to  allow  its  consequences  to  be  thought  out,  could 
be  reached  by  the  Joint  Commission  unless  we  were  willing  to  surrender  absolutely 
our  opinions  Vs  to  the  effect  of  pelagic  sealing  on  the  life  of  the  seal  herd,  which 
opinions  were  founded  upon  a  careful  and  impartial  study  of  the  whole  question, 
involving  the  results  of  our  own  observations  and  those  of  many  others. 

Under  such  circumstances  the  only  course  open  to  us  was  to  decline  to  accede  to 
any  proposition  which  failed  to  offer  a  reasonable  chance  for  the  preservation  and 
protection  of  seal  life,  or  which,  although  apparently  looking  in  the  right  direction, 
was,  by  reason  of  the  vagueness  and  ambiguity  of  its  terms,  incapable  of  definite 
interpretation  and  generally  uncertain  as  to  meaning.  In  obedience  to  the  require- 
ments of  the  Arbitration  Convention  that  "the  four  Commissioners  shall,  so  far  as 
they  may  be  able  to  agree,  make  a  joint  report  to  each  of  the  two  Governments," 
the  final  output  of  the  Joint  Commission  assumed  the  form  of  the  joint  report  sub- 
mitted on  March  4,  it  being  impossible  in  the  end  for  the  Commissioners  to  agree 
upon  more  than  a  single  general  proposition  relating  to  the  decadence  of  seal  life  on 
the  Pribilof  Islands.  It  therefore  becomes  necessary,  in  accordance  with  the  further 
provision  of  said  Convention,  for  us  to  submit  in  this,  our  separate  report,  a  tolera- 
bly full  discussion  of  the  whole  question,  as  we  view  it  from  the  standpoint  referred 
to  above  as  being  the  only  method  of  treatment  which  insures  entire  independence 
of  thought  or  permits  a  logical  interpretation  of  the  facts. 

But  the  British  Commissioners  took  an  entirely  different  view  of  their 
functions.  Their  view  was  that  this  herd  of  seals  having  its  home  on 
the  Pribilof  Islands,  certain  superior  advantages  and  facilities  were 
enjoyed  by  the  Government  of  the  United  States  for  taking  them  on 
the  Islands;  that,  on  the  other  hand,  the  seals  were  during  a  large 
part  of  the  year  in  the  high  seas,  where  they  could  be  pursued  by  the 
citizens  of  other  nations;  that  under  these  circumstances  the  citizens 
of  other  nations  had  the  same  right  to  pursue  them  on  the  sea  that  the 
United  States  had  to  take  them  on  the  land,  and  that  their  function 
and  office  was  to  contrive  such  regulations  consistent  with  that  sup- 
position of  respective  national  rights  as  would  best  tend  to  preserve 
the  seals.  That  view  is  manifest  all  over  their  report;  but  I  will  read 
a  section  or  two  which  serves  to  bring  it  out  very  clearly;  beginning 
with  Section  123  found  on  page  20 : 

123.  Besides  the  general  right  of  all  to  hunt  and  take  the  fur-seal  on  the  high  seas, 
there  are,  however,  some  special  interests  in  such  hunting,  of  a  prescriptive  kind, 
arising  from  use  and  immemorial  custom,  such  as  those  of  the  "natives"  of  the 
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Pribyloff  Islands,  and  of  the  inhabitants  of  the  Aleutian  Islands,  of  South-eastern 
Alaska,  of  the  coast  of  British  Columbia,  and  of  the  State  of  Washington.  Tin-re 
are  also  rights  dependent  on  local  position,  such  as  those  of  the  Governments  pos- 
ing the  breeding  islands  and  those  controlling  the  territorial  waters  in  or  adjacent 
to  which  the  seals  spend  the  winter  half  of  the  year.  Such  rights  do  not,  however, 
depend  on  position  only,  but  also  on  tlie  fact  that  the  seals  necessarily  derive  their 
sustenance  from  the  iish  which  frequent  these  waters,  which,  if  not  thus  consumed 
by  tho  seals,  would  be  available  for  capture  by  the  people  of  the  adjacent  coa-t^. 
The  rights  of  this  kind  which  flow  from  the  possession  of  the  breeding  islands  aiv 
well  known  and  generally  acknowledged,  but  those  of  a  similar  nature  resulting 
from  the  situation  of  the  winter  home  of  the  seal  along  the  coast  of  British  Colum- 
bia have  not  till  lately  been  fully  appreciated. 

124.  Referring  more  particularly  to  the  Pribyloff  Islands,  it  must  perhaps  be 
assumed  that  no  arrangement  would  be  entertained  which  would  throw  tho  cost  of 
the  setting  apart  of  these  islands  as  breeding  grounds  on  the  United  States  Govern- 
ment, together  with  that  of  the  support  of  some  300  natives. 

It  may  be  noted,  however,  that  some  such  arrangement  would  offer  perhaps  the 
best  and  simplest  solution  of  the  present  conflict  of  interests,  for  the  citizens  of  the 
United  States  would  still  possess  equal  rights  with  all  others  to  take  seals  at  sea, 
and  in  consequence  of  the  proximity  of  their  territory  to  the  sealing  grounds,  they 
would  probably  become  the  principal  beneficiaries. 

125.  Any  such  disinterested  protection  of  breeding  islands  either  by  Russia  or  the 
United  States  would  possess  the  extreme  simplicity  of  being  entirely  under  the  con- 
trol of  a  single  Government,  whereas  in  every  other  project  it  becomes  necessary  to 
face  the  far  more  difficult  problem  of  international  agreement  to  some  code  of  regu- 
lations involving  an  accompanying  curtailment  of  rights.     In  other  words,  any  such 
arrangement  must  be  viewed  either  as  a  concession  of  certain  rights  on  the  high 
seas,  or  a  concession  of  peculiar  rights  devolving  from  territorial  possession  of  tin- 
breeding  islands  of  the  seal,  made  in  each  case  for  the  purpose  of  inducing  equiva- 
lent concessions  on  the  other  side  in  the  common  interest. 

126.  For  practical  purposes,  the  main  consideration  is  that  any  scheme  of  meas- 
ures of  protection  shall  absolutely  control,  so  far  as  maybe  necessary,  any  and  every 
method  of  taking  seals;  and  from  industrial  considerations,  and  in  order  properly  to 
determine  on  reciprocal  concessions,  it  is  necessary  to  assume  some  ruling  principle 
in  accordance  with  which  these  shall  be  governed,  and  such  may  be  found,  in  a  rough 
way,  in  postulating  a  parity  of  interests  as  between  pelagic  sealing  and  sealing  on 
the  breeding  islands.     This  would  involve  the  idea  that  any  regulation  of  the  fishery, 
as  a  whole,  should  be  so  framed  as  to  afford  as  nearly  as  possible  an  equal  share  in 
benefit  or  proceeds  to  these  two  interests. 

There  we  see  the  views  upon  which  the  Commissioners  on  the  part  of 
Great  Britain  proceeded.  They  conceived  that,  here  was  a  conflict 
between  the  rights  of  nations,  which  must  betaken  into  accouut  in  any 
consideration  of  measures  necessary  to  the  preservation  of  the  seals, 
because  that  conflict  between  the  different  rights  of  nations  could  not 
be  settled  by  any  scheme  of  regulations  which  would  in  eflect  take  away 
the  supposed  right  of  one  nation.  In  their  view  the  seals  must  perish 
before  that  could  be  done;  and  they  conceived  that  they  should  postu- 
late a  parity  of  interest  between  the  United  States  Government  having 
the'control  of  the  breeding  places,  and  the  pelagic  sealers  who  could 
pursue  them  at  sea.  All  their  investigations,  their  opinions  and  their 
reports  are  made  upon  that  basis.  In  other  words,  they  conceived  them- 
selves to  be  in  charge  of  the  interests  of  pelagic  sealing,  then,  for  the 
most  part,  represented  by  Canada. 

They  conceived  themselves  to  be  in  charge  of  that  interest,  and  bound 
to  defend  it;  and  consequently  their  report  will  be  found  to  be  from  one 
end  to  the  other  a  defence  of  the  interest  of  pelagic  sealing.  That  is 
the  character  of  it.  I  do  not  mean  to  complain  of  this,  or  to  urge  it 
against  those  distinguished  gentlemen  who  were  the  authors  of  this 
report  as  any  piece  of  unfairness.  I  only  state  the  fact  that  that  was 
their  conception  of  their  duties,  and  that  we  must  take  that  fact  into 
account  in  considering  their  report.  And  this  is  a  pretty  decisive  fact. 
In  what  category  does  it  place  them  t  It  makes  them  partisans  at  once, 
just  as  much  as  my  learned  friends  on  the  other  side  are.  TLey  are 
defending,  from  beginning  to  end.  the  interest  of  pelagic  sealers. 
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How  does  that  operate  on  the  measure  of  confidence  which  this  Tri- 
bunal should  place  in  their  conclusions  1  It  is  entirely  destructive  of  it. 
That  is  the  simple  result.  It  is  destructive,  except  to  a  very  limited 
extent.  Where  these  gentlemen  speak  and  testify  as  to  facts  which 
they  say  fell  under  their  personal  observation,  they  are  to  be  treated  as 
witnesses  to  those  facts  of  the  most  unimpeachable  character,  but, 
nevertheless,  witnesses  testifying  under  a  strong  bias.  Where,  on  the 
other  hand,  they  proceed  to  give  us  their  opinions  as  to  what  the  facts 
are,  such  opinions  are  to  be  discarded  altogether  as  being  the  opinions 
of,  not  impartial,  but  of  partisan  observers.  They  are  like  the  opinions 
of  counsel,  and  they  differ  in  no  respect  from  them. 

That,  I  venture  to  say,  was  an  entirely  erroneous  construction  of  their 
duties  as  marked  out  by  the  treaty.  The  conception  of  the  treaty  was 
that  the  opinions  of  these  gentlemen  as  to  facts,  should  have  the  high- 
est value  and  should  prove  the  existence  of  the  facts  themselves  quite 
independently  of  the  question  as  to  whether  they  had  actually  observed 
the  facts  themselves.  What  tbe  two  Governments  wanted  to  know  was 
wh  at  the  facts  were.  They  sen  t  these  Commissioners  there  to  inquire  what 
th e  facts  were.  Of  course  they  could  not  ascertain  them  all,  or  but  a  very 
small  part  of  them,  by  personal  observation.  They  were  sent,  to  make 
inquiries,  and  to  communicate  to  the  two  Governments  concerned  the 
results  of  their  inquiries  upon  questions  of  fact,  and,  therefore,  their 
opinions  were  designed  to  be — and,  if  they  acted  in  accordance  with  this 
conception  of  their  functions,  would  justly  be — good  evidenceof  the  facts. 
They  were  to  make  joint  inquiries  too;  but  I  would  not  draw  a  very 
close  line  between  the  methods  by  which  they  gained  their  information, 
whether  by  joint,  or  by  separate  inquiry. 

If  they  had  the  proper  conception  of  their  functions,  their  opinions, 
drawn  from  the  best  sources  which  were  open  to  them,  as  to  the  facts 
and  as  to  the  measures  necessary  for  the  preservation  of.  the  fur-seal, 
would  be  regarded  as  evidence,  and  evidence  of  the  highest  character; 
but  it  all  depends  upon  the  question  whether  they  were  acting  impar- 
tially, and  whether  they  were  acting  in  accordance  with  that  conception 
of  their  duties  under  which  they  were  appointed. 

The  PRESIDENT.  In  point  of  fact  they  made  separate  observations, 
did  they  not? 

Mr.  CARTER.  Oh  yes;  they  did  make  separate  observations.  Of 
course  the  general  intent  of  the  treaty  undoubtedly  was  that  these 
observations  were  to  be  joint.  If  both  sets  of  Commissioners  had  acted 
in  accordance  with  that  conception  of  their  duties  which  is  marked  out 
in  the  treaty,  I  do  not  think  any  serious  differences  would  have  arisen 
between  them  upon  facts  which  they  did  not  jointly  investigate. 

With  these  observations  concerning  the  relative  weight  which  is  to 
be  assigned  to  the  reports  of  the  Commissioners,  I  proceed  to  state  the 
facts  in  reference  to  the  nature  and  habits  of  the  seals;  and  for  that 
purpose  I  shall  employ  the  report  of  the  American  Commissioners;  for 
it  states  them  with  the  greatest  precision,  with  the  greatest  apparent 
impartiality;  and  I  think  it  will  be  found  that  that  statement  of  facts 
thus  made  by  them  is  abundantly  established  by  the  testimony  in  the 
Case. 

The  PRESIDENT.  Do  you  intend  to  make  your  observations  in  regard 
to  the  parts  in  which  both  sets  of  Commissioners  were  agreed,  or  do  you 
intend  to  make  them  merely  as  to  the  American  observations? 

Mr.  CARTER.  I  now  take  the  American  observations — the  report  of 
the  American  Commissioners  as  to  the  nature  and  habits  of  the  fur-seal 
as  showing  what  the  fact  is. 
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The  PRESIDENT.  Without  noticing  what  tbe  British  Commissioners 
concur  in ? 

Mr.  CARTER.  Without  noticing  whether  the  Britisli  Commissioners 
concur  or  not.  I  shall  point  out  presently  that  the  Britisli  Commis- 
sioners, although  their  report  contains  a  multitude  of  doubts  as  to 
whether  this  or  that  is  true,  of  conjectures  that  this  or  that  other 
thing  may  be  true,  yet  when  you  come  to  see  whether  they  really  dis- 
sent from  this  statement  of  facts  by  the  American  Commissioners,  the 
dissent  will  be  found  to  be  very  inconsiderable. 

Now  to  show  the  facts  as  to  the  life-history  of  the  fur-seal,  I  road 
from  the  report  of  the  American  Commissioners : 

1.  The  Northern  fur-seal  (CaUorliinus  ursinus)  is  an  inhabitant  of  Bering  Sea  and 
the  Sea  of  Okhotsk,  where  it  breeds  on  rocky  islands.     Only  four  breeding  colonies 
are  known,  namely,  (1)  on  the  Fribilof  Islands,  belonging  to  the  United  States;  (2) 
on  the  Commander  Islands,  belonging  to  Russia;  (3)  on  Robben  Reef,  belonging  to 
Russia,  and  (4)  on  the  Kurile  Islands,  belonging  to  Japan.     The  Pribilof  and  Comman- 
der Islands  are  in  Bering  Sea;  Robben  Reef  is  in  the  Sea  of  Okhotsk  near  the  island 
of  Saghalien,  and  the  Kurile  Islands  are  between  Yezo  and  Kamchatka.     The  species 
is  not  known  to  breed  in  any  other  part  of  the  world.     The  fur-seals  of  Lobos  Island 
and  the  south  seas,  and  also  those  of  the  Galapagos  Islands  and  the  islands  off  Lower 
California,  belong  to  widely  different  species  and  are  placed  in  different  genera  from 
the  Northern  fur-seal. 

2.  In  winter  the  fur-seals  migrate  into  the  North  Pacific  Ocean.     The  herds  from 
the  Commander  Islands,  Robben  Reef,  and  the  Kurile  Islands  move  south  along  the 
Japan  coast,  while  the  herd  belonging  to  the  Pribilof  Islands  leaves  Bering  Sea  by 
the  eastern  passes  of  the  Aleutian  chain. 

3.  The  fur-seals  of  the  Pribilof  Islands  do  not  mix  with  those  of  the  Commander 
and  Kurile  Islands  at  any  time  of  the  year.     In  summer  the  two  herds  remain 
entirely  distinct,  separated  by  a  water  interval  of  several  hundred  miles;  and  in 
their  winter  migrations  those  from  the  Pribilof  Islands  follow  the  American  coast 
in  a  southeasterly  direction,  while  those  from  the  Commander  and  Kurile  Islands 
follow  the  Siberian  and  Japan  coasts  in  a  southwesterly  direction,  the  two  herds 
being  separated  in  winter  by  a  water  interval  of  several  thousand  miles.     This 
regularity  in  the  movements  of  the  different  herds  is  in  obedience  to  the  well  known 
law  that  migratory  animals  follow  definite  routes  in  migration  and  return  year  after 
year  to  the  same  places  to  breed.     Were  it  not  for  this  law  there  would  be  no  such  thing 
as  stability  of  species  for  interbreeding  and  existence  under  diverse  physiographic 
conditions  would  destroy  all  specific  characters.1 

The  pelage  of  the  Pribilof  fur-seals  differs  so  markedly  from  that  of  the  Com- 
mander Islands  fur-seals  that  the  two  are  readily  distinguished  by  experts,  and  have 
very  different  values,  the  former  commanding  much  higher  prices  than  the  latter  at 
the  regular  London  sales. 

4.  The  old  breeding  males  of  the  Pribilof  herd  are  not  known  to  range  much  south 
of  the  Aleutian  Islands,  but  the  females  and  young  appear  along  the  American  coast 
as  far  south  as  northern  California.     Returning,  the  herds  of  females  move  north- 
ward along  the  coasts  of  Oregon,  Washington,  and  British  Columbia  in  January, 
February,  and  March,  occurring  at  varying  distances  from  shore.     Following  the 
Alaska  coast  northward  and  westward  they  leave  the  North  Pacific  Ocean  in  June, 
traverse  the  eastern  passes  in  the  Aleutian  chain,  and  proceed  at  once  to  the  Pribilof 
Islands. 

5.  The  old  (breeding)  males  reach  the  islands  much  earlier,  the  first  coining  the 
last  week  in  April  or  early  in  May.     They  at  once  land  and  take  stands  on  the  rook- 
eries, where  they  await  the  arrival  of  the  females.     Each  male  (called  a  bull)  selects 
a  large  rock  on  or  near  which  he  remains  until  August,  unless  driven  off  by  stronger 
bulls,  never  leaving  for  a  single  instant  night  or  day,  and  taking  neither  food  nor 
water.     Both  before  and  for  some  time  after  the  arrival  of  the  females  (called  cows) 
the  bulls  fight  savagely  among  themselves  for  positions  on  the  rookeries  and  for 
possession  of  the  cows,  and  many  are  severely  wounded.    All  the  bulls  are  located 
by  June  20. 

'  The  home  of  a  species  is  the  area  over  which  it  breeds.  It  is  well  known  to 
naturalists  that  migratory  animals,  whether  mammals,  birds,  fishes,  or  members  of 
other  groups,  leave  their  homes  for  a  part  of  the  year  because  the  climatic  conditions 
or  the  food  supply  become  unsuited  to  their  needs;  and  that  wherever  the  home  of 
a  species  is  so  situated  as  to  provide  a  suitable  climate  and  food  supply  throughout 
the  year  such  species  do  not  migrate.  This  is  the  explanation  of  the  fact  that  the 
Northern  fur-seals  are  migrants,  while  the  fur-seals  of  tropical  and  warm  temperate 
latitudes  do  not  migrate. 
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6.  The  bachelor  seals  (holluschickie)  begin  to  arrive  early  in  May,  and  large  num- 
bers are  on  the  hauling  grounds  by  the  end  of  May  or  first  week  of  June. 

They  begin  to  leave  the  islands  in  November,  but  many  remain  into  December  or 
January,  and  sometimes  into  February. 

7.  The  cows  begin  arriving  early  in  June,  and  soon  appear  in  large  schools  or 
droves,  immense  numbers  taking  their  places  on  the  rookeries  each  day  between  the 
middle  and  end  of  the  month,  the  precise  dates  varying  with  the  weather.     They 
assemble  about  the  old  bulls  in  compact  groups  called  harems. 

The  harems  are  complete  early  in  July,  at  which  time  the  breeding  rookeries  attain 
their  maximum  size  and  compactness. 

8.  The  cows  give  birth  to  their  young  soon  after  taking  their  places  on  the  harems 
in  the  latter  part  of  June  and  in  July,  but  a  few  are  delayed  until  August.     The 
period  of  gestation  is  between  eleven  and  twelve  months. 

9.  A  single  young  is  born  in  each  instance.     The  young  at  birth  are  about  equally 
divided  as  to  sex. 

10.  The  act  of  nursing  is  performed  on  land,  never  in  the  water.    It  is  necessary, 
therefore,  for  the  cows  to  remain  at  the  islands  until  the  young  are  weaned,  which 
is  not  until  they  are  four  or  five  months  old.     Each  mother  knows  her  own  pup  and 
will  not  permit  any  other  to  nurse.     This  is  the  reason  so  many  thousand  pups  starve 
to  death  on  the  rookeries  when  their  mothers  are  killed  at  sea.     We  have  repeatedly 
seen  nursing  cows  come  out  of  the  water  and  search  for  their  young,  often  traveling 
considerable  distances  and  visiting  group  after  group  of  pups  before  finding  their 
own.     On  reaching  an  assemblage  of  pups,  some  of  which  are  awake  and  others 
asleep,  she  rapidly  moves  about  among  them,  sniffing1  at  each,  and  then  gallops  off 
to  the  next.     Those  that  are  awake  advance  toward  her  with  the  evident  purpose  of 
nursing,  but  she  repels  them  with  a  snarl  and  passes  on.     When  she  finds  her  own 
she  fondles  it  a  moment,  turns  partly  over  on  her  side  so  as  to  present  her  nipples, 
and  it  promptly  begins  to  suck.    In  one  instance  we  saw  a  mother  carry  her  pup 
back  a  distance  of  fifteen  meters  (fifty  feet)  before  allowing  it  to  nurse.     It  is  said 
that  the  cows  sometimes  recognize  their  young  by  their  cry,  a  sort  of  bleat. 

11.  Soon  after  birth  the  pups  move  away  from  the  harems  and  huddle  together 
in  small  groups,  called  "pods",  along  the  borders  of  the  breeding  rookeries  and  at 
some  distance  from  the  water.     The  small  groups  gradually  unite  to  form  larger 
groups,  which  move  slowly  down  to  the  water's  edge.     When  six  or  eight  weeks  old 
the  pups  begin  to  learn  to  swim.    Not  only  are  the  young  not  born  at  sea,  but  if  soon 
after  birth  they  are  washed  into  the  sea  they  are  drowned. 

12.  The  fur-seal  is  polygamous,  and  the  male  is  at  least  five  times  as  large  as  the 
female.     As  a  rule  each  male  serves  about  fifteen  or  twenty  females,  but  in  some 
cases  as  many  as  fifty  or  more. 

13.  The  act  of  copulation  takes  place  on  land,  and  lasts  from  five  to  ten  minutes. 
Most  of  the  cows  are  served  by  the  middle  of  July,  or  soon  after  the  birth  of  their 
pups.     They  then  take  the  water,  and  come  and  go  for  food  while  nursing. 

14.  Many  young  bulls  succeed  in  securing  a  few  cows  behind  or  away  from  the 
breeding  harems,  particularly  late  in  the  season  (after  the  middle  of  July,  at  which 
time  the  regular  harems  begin  to  break  up).    It  is  almost  certain  that  many,  if  not 
most,  of  the  young  cows  are  served  for  the  first  time  by  these  young  bulls,  either  on 
the  hauling  grounds  or  along  the  water  front. 

These  bulls  may  be  distinguished  at  a  glance  from  those  on  the  regular  harems  by 
the  circumstance  that  they  are  fat  and  in  excellent  condition,  while  those  that  have 
fasted  for  three  months  on  the  breeding  rookeries  are  much  emaciated  and  exhausted. 
The  young  bulls,  even  when  they  have  succeeded  in  capturing  a  number  of  cows, 
can  be  driven  from  their  stands  with  little  difficulty,  while  (as  is  well  known)  the 
old  bulls  on  the  harems  will  die  in  their  tracks  rather  than  leave. 

15.  The  cows  are  believed  to  take  the  bull  first  when  two  years  old,  and  deliver 
their  first  pup  when  three  years  old. 

16.  Bulls  first  take  stands  on  the  breeding  rookeries  when  six  or  seven  years  old. 
Before  this  they  are  not  powerful  enough  to  fight  the  older  bulls  for  positions  on  the 
harems. 

17.  Cows  when  nursing  regularly  travel  long  distances  to  feed.    They  are  frequently 
found  one  hundred  or  one  hundred  and  fifty  miles  from  the  islands,  and  sometimes 
at  greater  distances. 

18.  The  food  of  the  fur-seal  consists  of  fish,  squids,  crustaceans,  and  probably 
other  forms  of  marine  life  also.     (See  Appendix  E.) 

19.  The  great  majority  of  cows,  pups,  and  such  of  the  breeding  bulls  as  have  not 
already  gone,  leave  the  islands  about  the  middle  of  November,  the  date  varying  con- 
siderably with  the  season. 

20.  Part  of  the  non-breeding  male  seals  (holluschickie),  together  with  a  few  old 
bulls,  remain  until  January,  and  in  rare  instances  until  February,  or  even  later. 

21.  The  fur-seal  as  a  species  is  present  at  the  Pribilof  Islands  eight  or  nine  months 
of  the  year,  or  from  two-thirds  to  three-fourths  of  the  time,  and  in  mild  winters 
sometimes  during  the  entire  year.     The  breeding  bulls  arrive  earliest  and  remain 
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eontiiniouRly  on  the  islands  about  four  months;  the  breeding  cows  remain  about  six 
months,  and  part  of  the  non-breediug  male  seals  about  eight  or  nine  months,  and 
NiuiH'tinujH  throughout  the  entire  year. 

L'L'.  During  the  northward  migration,  as  has  been  stated,  the  last  of  the  body  or 
ln-nl  of  fiirseals  leave  the  North  1'acilic  and  enter  Behring  Sea  in  the  latter  part  of 
. I  une.  A  few  scattered  individuals,  however,  are  seen  during  the  summer  at  various 
points  along  the  Northwest  Coast;  these  are  probably  seals  that  were  so  badly 
wounded  by  pelagic  sealers  that  they  could  not  travel  with  the  rest  of  the  herd  to 
the  Pribilof  Islands.  It  has  been  alleged  that  young  furseals  have  been  found  in 
early  summer  on  several  occasions  along  the  coasts  of  British  Columbia  and  south- 
eastern Alaska.  While  no  authentic  case  of  the  kind  has  come  to  our  notice,  it 
would  be  expected  from  the  large  number  of  cows  that  are  wounded  each  winter  and 
spring  along  these  coasts  and  are  thereby  rendered  unable  to  reach  the  breeding 
rookeries  and  must  perforce  give  birth  "to  their  young— perhaps  prematurely — 
wherever  they  may  be  at  the  time. 

23.  The  reason  the  Northern  fur-seal  inhabits  the  Pribilof  Islands  to  the  exclusion 
of  all  other  islands  and  coasts  is  that  it  here  finds  the  climatic  and  physical  condi- 
tions necessary  to  its  life  wants.  This  species  requires  a  uniformly  low  temperature 
and  overcast  sky  and  a  foggy  atmosphere  to  prevent  the  sun's  rays  from  injuring  it 
during  the  long  summer  season  when  it  remains  upon  the  rookeries.  It  requires  also 
rocky  beaches  upon  which  to  bring  forth  its  young.  No  islands  to  the  northward  or 
southward  of  the  Pribilof  Islands,  with  the  possible  exception  of  limited  areas  on 
the  Aleutian  chain,  are  known  to  possess  the  requisite  combination  of  climate  and 
physical  conditions. 

All  statements  to  the  effect  that  fur-seals  of  this  species  formerly  bred  on  the 
coasts  and  islands  of  California  and  Mexico  are  erroneous,  the  seals  remaining  there 
belonging  to  widely  different  species. 

Their  migrations  as  described  in  this  report  are  roughly  represented 
on  this  map  (indicating  on  map}.  When  they  leave  the  Pribilof  Islands 
in  the  autumn  to  go  on  their  Southern  migration  they  take  this  general 
course  (indicating)  to  the  coast  of  California  and,  comparatively  speak- 
ing, widely  disperse;  on  their  return,  following  a  course  nearer  the 
shore,  they  pass  through  the  Eastern  passes  of  the  Aleutian  chain 
back  to  the  Pribilof  Islands  (indicating  on  map). 

The  PRESIDENT.  You  mentioned  that  they  pass  nearer  the  coast  on 
their  return.  Do  you  mean  that  they  follow  the  territorial  waters? 

Mr.  GARTER.  Do  you  mean  by  "territorial  waters"  within  three  miles 
of  the  shore? 

The  PRESIDENT.  Yes. 

Mr.  CARTER.  I  believe  never.  Scattered  seals  may.  occasionally  go 
in,  but  as  a  herd,  never,  I  think,  so  near  the  shore  as  that.  When  they 
go  through  the  passes  of  the  Aleutian  Chain — those  narrow  passes — 
very  likely  they  pass  within  that  distance  of  the  shore. 

Senator  MORGAN.  I  think,  Mr.  Carter,  there  is  some  testimony  to 
show  the  fur-seals  sometimes  have  entered  and  been  captured  in  the 
Straits  of  San  Juan  de  Fucca. 

Mr.  CARTER.  Oh,  yes;  there  is  a  great  deal  of  suggestion  here  and 
there  in  the  Case  and  Counter  Case  of  Great  Britain,  evidence  of  a 
conjectural  character,  that  seals  visit  this  place,  and  haul  out  at  that 
place,  and  breed  on  other  places  than  the  Pribilof  Islands;  but  I  am 
taking  now,  as  correctly  representing  the  facts  as  established  by  the 
evidence,  the  report,  the  views,  of  the  American  Commissioners.  I 
feel  tolerably  certain  that  when  their  report  comes  to  be  compared  with 
the  evidence,  and  when  all  the  evidence  is  thoroughly  sifted,  it  will  be 
found  that  their  statement  will  stand  in  the  main  as  a  truthful  and 
accurate  account. 

Senator  MORGAN.  Is  their  statement  based  upon  the  same  evidence 
that  this  Tribunal  has  to  consider,  or  is  it  based  upon  facts  which  have 
come  to  their  knowledge  as  experts  ? 

Mr.  CARTER.  Upon  both  sorts  of  evidence.  Their  statements  have 
the  character  of  evidence.  They  were  appointed  for  the  purpose  of 
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giving  their  opinions  upon  these  questions  and  their  opinions,  from 
whatever  sources  derived,  are  therefore  evidence  of  the  facts  which 
they  state.  They  are  original  evidence  of  the  fact  which  need  not  be 
further  substantiated.  At  the  same  time  they  are  substantiated  by 
the  great  weight — as  we  think  the  overwhelming  weight — of  the  testi- 
mony which  is  before  this  Tribunal. 

Senator  MORGAN.  Suppose  the  same  effect  is  conceded  to  the  report 
of  the  Commissioners  on  behalf  of  Great  Britain? 

Mr.  CARTER.  I  have  had  occasion  already  to  observe  that  so  far  as 
the  opinions  of  those  commissioners  go  as  to  facts,  so  far  as  their  state- 
ments purported  to  be  based  upon  other  observations  than  their  own,  I 
have  submitted  grounds  and  reasons  which  lead  me  to  the  belief,  and  I 
think  will  lead  the  Tribunal,  or  should  lead  the  Tribunal,  to  the  belief, 
that  those  statements  are  not  to  be  taken  where  they  conflict  with  the 
statements  of  the  American  Commissioners. 

The  PRESIDENT.  Do  you  take  the  opinions  of  the  American  Com- 
missioners as  evidence? 

Mr.  CARTER.  I  do. 

The  PRESIDENT.  And  you  reject  the  British  opinions  as  evidence? 

Mr.  CARTER.  I  do,  in  general;  and  that  for  the  reasons  stated,  that 
the  opinions  of  the  American  Commissioners  have  been  formed  in  pur- 
suance of  the  duties  imposed  upon  them  by  the  terms  of  the  treaty, 
and  in  accordance  with  that  conception  of  their  functions  which  is  con- 
tained in  the  treaty;  and  the  views  of  the  British  Commissioners  are 
based  upon  a  different  conception. 

That  is  all  I  purpose  to  read  at  present  from  this  report.  It  gives  a 
general  description  of  the  nature  and  habits  of  this  animal,  the  condi- 
tions of  seal  life  upon  the  islands  and  the  facts  attending  the  migra- 
tions of  the  seal. 

There  are  some  further  matters  of  fact  in  addition  to  these  which  I 
desire  to  lay  before  the  Arbitrators,  and  for  this  purpose  I  read  some 
statements  in  our  argument  which  we  conceive  to  be  clearly  established. 

First.  In  addition  to  the  climatic  and  physical  conditions  above  enumerated  as 
necessary  to  render  any  place  suitable  for  a  breeding  ground  for  the  seals,  exemption 
from  hostile  attack  or  molestation  by  man,  or  other  terrestrial  enemies,  should  be 
included.  The  defenceless  condition  of  these  animals  upon  the  land  renders  this 
security  indispensable.  If  no  terrestrial  spot  could  be  found  possessing  the  favor- 
able climate  and  physical  requirements  above  mentioned,  and  which  was  not  at  the 
same  time  exempt  from  the  unregulated  and  indiscriminate  hostility  of  man,  the  race 
would  speedily  pass  away. 

Second.  The  mere  presence  of  man  upon  the  breeding  places  does  not  repel  the 
seals,  nor  operate  unfavorably  upon  the  work  of  reproduction.  On  the  contrary,  the 
presence  of  man  and  the  protection  which  he  alone  is  capable  of  affording,  by  keep- 
ing off  marauders,  are  absolutely  necessary  to  the  preservation  of  the  species  in  any 
considerable  numbers. 

That  statement  is,  of  course,  substantiated  by  what  we  know  respect- 
ing the  numbers  of  seals  of  similar  character  in  the  South  Seas.  In 
former  periods  they  existed  in  great  multitudes.  Xot  however  being 
protected  upon  the  breeding  places  by  man  they  were  visited  by  ves- 
sels fitted  out  for  their  capture  and  were  very  speedily  destroyed. 

Third.  If  man  invites  the  seals  to  come  upon  their  chosen  resorts,  abstains  from 
slaughtering  them  as  they  arrive,  and  cherishes  the  breeding  animals  during  their 
sojourn,  they  will  as  confidingly  submit  themselves  to  his  power  as  domestic  animals 
are  wont  to  do.  It  then  becomes  entirely  practicable  to  select  and  separate  from 
the  herd  for  slaughter  such  a  number  of  non-breeding  animals  as  may  be  safely  taken 
without  encroaching  upon  the  permanent  stock. 

That  statement,  if  disputed  would  be  abundantly  proved  by  the  evi- 
dence. We  know,  of  course,  from  the  experience  upon  these  islands 
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that  the  mere  presence  of  man  does  not  repel  the  seals  at  all.  They 
come  up  and  land  upon  those  islands  with  perfect  confidence  that  they 
will  not  be  disturbed.  After  they  arrive  there  it  is  entirely  possible 
for  man  to  separate  from  the  herd  the  non-breeding  males.  They  do 
not  intermingle  with  the  breeding  animals.  The  old  bulls  drive  them 
away  immediately.  It  is  not  until  the  age  of  six  or  seven  years  that 
they  are  tit  for  service,  or  called  upon  to  render  service,  upon  the  rook- 
eries. And  until  they  arrive  at  that  age  they  haul  out,  as  it  is  called, 
by  themselves,  in  places  behind  the  rookeries,  or  upon  sandy  beaches 
away  from  them.  While  thus  hauled  out  by  themselves  these  young 
males  are,  of  course,  separated  from  the  rest  of  the  herd,  and  they  can 
be  driven  from  the  places  where  they  are  to  a  convenient  place  for 
slaughter,  without  working  any  disturbance  to  the  breeding  rookeries. 

Fourth.  If  the  herd  were  exempt  from  any  depredation  by  man,  its  numbers  would 
reach  a  point  of  equilibrium  at  which  the  deficiency  of  food,  or  other  permanent 
conditions,  would  prevent  a  further  increase.  At  this  point,  the  animal  being  of  a 
polygamous  nature,  an  annual  draft  from  non-breeding  males  might  be  made  by  man 
of  100,000 — perhaps  a  larger  number — without  causing  any  appreciable  permanent 
diminution  of  the  herd. 

The  fact  that  is  there  stated  that  if  this  animal  were  not  disturbed 
at  all  by  man,  the  numbers  of  the  herd  would  eventually  reach  a  max- 
imum at  which  they  would  remain  is  more  fully  stated,  explained  and 
justified  by  the  American  Commissioners  in  their  report.  It  is,  I  sup- 
pose, a  perfectly  familiar  conclusion  to  all  naturalists  that  all  races  of 
animals,  if  undisturbed  by  man,  have  a  tendency  to  increase,  up  to  a 
certain  maximum.  They  are  subject  to  the  attacks  of  enemies  other 
than  man;  and  there  are  certain  causes  at  all  times  operating  upon 
them  which  would  eventually  prevent  their  increase  beyond  a  certain 
amount.  If  this  were  not  so  of  course  the  marine  animal  races  would 
fill  the  seas  eventually.  In  the  case  of  the  fur-seals  they  do  have  ene- 
mies other  than  man.  We  dp  not  know  what  all  their  enemies  are. 
Their  greatest  marine  enemy  is  known.  It  is  the  killer- whale,  which 
follows  these  herds,  makes  its  attack  upon  them,  and  doubtless  kills  a 
great  many.  How  many  of  those  that  are  born  each  year  are  thus 
killed  by  their  natural  marine  enemies  there  is,  of  course,  no  means  of 
determining. 

The  PRESIDENT.  Is  that  killer- whale  hunted  and  destroyed  by  man? 

Mr.  GARTER.  No;  I  do  not  think  it  is.    1  never  heard  that  it  was. 

The  PRESIDENT.  It  is  not  an  object  of  whaling? 

Senator  MORGAN.  I  think  that  it  is  the  one  which  yields  oil  and 
whalebone;  and,  of  course,  if  it  is,  it  is  hunted  by  man  assiduously. 

Mr.  CARTER.  It  maybe  true;  but  I  have  never  heard  myself  that 
the  killer- whale  was  hunted  by  man.  Its  means  of  escape  are  too  great. 

Lord  HANNEN.  Is  it  really  a  whale? 

Mr.  CARTER.  It  is  suggested  to  me  that  the  killer-whale  is  a  small 
whale,  and  not  taken  either  for  its  bone,  or  its  oil.  That  I  shall  venture 
to  state  as  our  view  of  the  fact,  so  far  as  that  is  important. 

The  PRESIDENT.  In  point  of  fact,  the  protection  by  man  of  the  seals 
does  not  go  to  the  extent  of  taking  this  killer- whale  for  the  sake  of  pre- 
serving the  seal  herds? 

Mr.  CARTER.  No;  man  does  not  extend  his  protection  to  the  herd  in 
that  direction. 

If  this  herd  of  seals  were  left  to  its  natural  enemies,  I  have  said,  it 
would  increase  to  a  certain  maximum  point,  which  point  would  be 
determined  by  the  operation  of  various  causes.  Sufficiency  of  food 
would  be  one.  That  would  furnish  a  natural  limit  to  the  increase  of 


ORAL  ARGUMENT  OF  JAMES  C.  CARTER,  ESQ.       191 

the  herd.  Another  limit  to  the  increase  of  the  herd,  or  another  cir- 
cumstance that  would  operate  to  limit  the  increase  of  the  herd,  if  left 
to  natural  conditions,  is  the  contests  among  the  males  themselves  for 
the  possession  of  females.  Of  course,  as,  presumably,  there  is  an  equal 
number  of  males  and  females  born  each  year,  and  as  the  animal  is  in  a 
high  degree  polygamous,  one  male  answering  for  anywhere  from  twenty 
to  forty  or  fifty  females,  there  are  fierce  conflicts  between  the  males  for 
gaining  possession  of  the  females,  and  gaining  places  on  these  rooker- 
ies. Those  contests  are  very  deadly,  and  result  disadvantageously  to 
seal  life  upon  the  rookeries  in  different  ways.  It  leads  to  the  slaughter 
of  a  great  many  males;  and  it  interferes  very  greatly  with  the  process 
of  reproduction  during  the  season  of  reproduction.  The  way  in  which 
these  contests  between  the  males  operate  to  reduce  the  numbers  of  the 
herd,  is  evidenced  in  various  other  classes  of  highly  polygamous  ani- 
mals ;  for  instance,  the  buffalo — the  American  bison — now  nearly  extinct. 
That  was  a  highly  polygamous  animal ;  and  the  extent  to  which  the 
males  were  disabled  and  killed  by  conflicts  with  each  other  was  very 
great.  I  believe  the  same  thing  is  true  of  all  other  animals  which  are 
highly  polygamous,  with  deer,  and  elk,  and  moose  and  such  animals. 

The  PRESIDENT.  Are  the  bodies  of  those  animals  that  are  killed  by 
one  another  picked  up  for  the  use  of  their  furs? 

Mr.  CARTER.  No;  I  apprehend  not. 

The  PRESIDENT.  They  are  quite  lost. 

Mr.  GARTER.  They  are  lost.  The  breeding  rookeries  are  left  undis- 
turbed, as  far  as  possible.  Such  bodies  cannot  be  recovered  without 
going  among  the  rookeries  for  the  purpose  of  taking  them.  When  the 
supply  of  males  is  not  excessive,  of  course' the  conflicts  are  not  so  fre- 
quent in  number,  and  not  so  fierce  and  deadly  in  character. 

Take  this  herd  of  seals  when  it  has  reached  its  maximum  under  con- 
ditions where  it  is  not  disturbed  by  man.  If  man  appears  upon  the 
scene,  and  makes  a  draft  upon  it,  he  can  take  a  certain  number  without 
affecting  the  normal  numbers  of  the  herd.  That  arises  from  the  cir- 
cumstance that  the  animal  is  polygamous  in  its  character.  If  he  takes 
no  females,  but  confines  his  draft  to  males,  and  leaves  enough  males  for 
the  service  of  the  whole  herd,  he  does  not  touch  the  birth  rate  of  the 
herd.  Consequently  there  continues  still  to  be  as  many  born  as  before, 
and  the  herd  would  preserve  its  numbers  at  that  maximum  point,  suf- 
fering a  slight  diminution  at  first  by  the  number  of  males  that  are  taken. 

The  PRESIDENT.  Do  you  mean  to  say  that  would  be  a  sort  of  peace- 
making, and  consequently  a  sort  of  taming  the  animals,  changing  their 
modes  of  life  and  a  domestication? 

Mr.  CARTER.  No;  I  do  not  mean  that,  in  that  sense. 

The  PRESIDENT.  If  you  suppress  the  occasions  of  fighting  between 
them,  of  course  you  make  them  tamer. 

Mr.  CARTER.  You  do  not  suppress  them.  You  affect  them  to  a  slight 
degree,  but  not  to  a  sufficient  degree  to  make  any  appreciable  differ- 
ence. You  still  leave  a  large  number.  You  still  leave  a  superfluous 
number.  They  are  still  abundant  after  you  have  made  your  draft  from 
them. 

The  PRESIDENT.  That  is  one  of  the  modes  of  man,  of  going  among 
these  animals  and  domesticating  them. 

Mr.  CARTER.  It  is  what  I  call  husbandry.  I  do  not  go  so  far  as  to 
assert  that  it  makes  a  substantial  change  in  their  nature.  I  only  assert 
the  fact  that  you  can  take  a  very  large  number  from  them  without  in 
any  degree  diminishing  the  normal  numbers  of  the  herd.  You  dimin- 
ish it  at  first,  of  course.  If  you  have  a  herd  of  five  millions,  male  and 


192       ORAL  ARGUMENT  OF  JAMES  C.  CARTER,  ESQ. 

ftMiuile,  and  take  a  hundred  thousand  of  them,  you  diminish  the  herd 
at  iirst  by  that  100,000;  but  you  will  soon  reduce  th<»,  size  of  the  herd 
to  a  number,  below  which  this  annual  draft  of  100,000 — that  particular 
number  I  assume — will  not  carry  it.  They  continue  the  same.  Of 
course  it  is  the  same  with  seals  as  it  is  with  any  other  polygamous 
animal,  the  same  as  it  is  with  sheep  or  horses  or  cows.  You  can  take 
a  certain  number  of  males  without  in  any  degree  diminishing  the  num- 
bers of  the  herd.  It  is  a  matter,  not  of  scientific  knowledge  alone;  it  is 
a  matter  not  for  abstruse  investigation.  It  is  a  matter  of  common 
barnyard  observation.  That  is  all  it  is. 

I  have  stated  as  a  fact  which  I  suppose  to  be  capable  of  substantia- 
tion that,  taking  this  particular  herd  of  seals,  you  can  make  a  draft 
upon  it  of  100,000  young  males  without  any  danger  to  the  stock,  and 
without  diminishing  the  normal  numbers  of  the  herd.  What  is  the 
evidence  upon  which  that  statement  can  be  supported?  Of  course 
experience  must  alone  determine  the  question  of  how  many  you  can 
take;  because  we  do  not  know  what  the  number  is  of  the  different 
sexes  on  the  island.  We  do  not  know  how  many  males  there  are,  and 
we  do  not  know  how  many  females  there  are.  We  do  not  know  how 
many  are  destroyed  annually.  We  have  no  knowledge  of  that  sort  to 
appeal  to ;  and  of  course  we  must  rely  on  experience  alone.  But  we 
have  a  very  long  experience. 

The  PRESIDENT.  Are  the  seals  counted  on  the  islands? 

Mr.  CARTER.  No. 

The  PRESIDENT.  No  one  knows  their  numbers? 

Mr.  CARTER.  Oh  no;  attempts  have  been  made  to  estimate  their 
numbers  in  ways  like  these.  Those  occupying  a  space,  say,  100  feet 
square  would  be  counted,  and  then  the  whole  area  would  be  ascertained 
and  upon  the  assumption  that  each  100  feet  contained  as  many,  a  com- 
putation would  be  made;  but  all  accounts  now  agree  that  all  the 
methods  now  relied  upon  for  the  purpose  of  determining  what  the  pre- 
cise number  there  is  are  only  misleading.  You  can  say  there  are  more 
than  a  million;  but  whether  there  are  two,  or  three,  or  four,  or  five, 
millions,  no  man  knows  or  can  know.  Conjectures  have  been  made, 
and  conclusions  have  been  stated  by  observers,  based  upon  conjecture, 
and  those  statements  have  received  a  certain  degree  of  credence;  but 
the  result  of  the  evidence  is  that  it  is  impossible  to  tell  with  any 
approach  even  to  precision,  what  the  numbers  are;  and  the  failure  to 
reach  accuracy  is  so  complete  that  it  is  best  not  to  rely  upon  any 
attempts. 

The  PRESIDENT.  As  a  matter  of  fact,  the  herdsman  does  not  know 
much  of  his  herd,  except  as  to  killing  part  of  the  increase? 

Mr.  CARTER.  He  does  not  know  how  many  there  are;  that  is  very 
certain.  He  knows,  however,  that  there  are  a  great  many  there.  I 
have  said  that  a  draft  of  100,000,  can  be  made  from  this  particular 
herd.  The  evidence  of  that  is  this. 

.  The  Russians  discovered  those  islands  in  1786  or  1787.  They  did 
not  know,  or  if  they  did  know,  paid  no  attention  to,  the  laws  of  nature 
in  reference  to  the  increase  of  these  animals  and  the  decrease  of  them; 
and  they  made  indiscriminate  drafts  upon  them,  taking  both  males 
and  females.  They  were  governed  probably  by  the  consideration  of 
the  state  of  the  market — how  many  the  market  would  take  profitably. 
Of  course  it  would  not  do  to  throw  a  very  great  many  upon  the 
market,  because  that  would  not  be  profitable.  But  this  sort  of  indis- 
criminate attack  upon  them  very  soon  greatly  reduced  the  numbers 
of  the  herd.  They  then  found  themselves  compelled  to  take  notice  of 
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tlie  fact  tliat  the  animal  was  polygamous,  and  that  it  was  only  by  the 
exercise  of  care,  and  by  attending  to  natural  laws,  that  they  could 
preserve  this  valuable  race.  They  then  began  to  confine  their  drafts  to 
young  males;  and  finally  established  a  system  under  which  the  draft 
was  wholly  limited  to  young  males;  and  that  system  was  fully  and 
perfectly  established  somewhere  about  1846. 

The  PRESIDENT.  That  system  was  not  yet  fully  established  under 
the  Eussian  Ukase  of  1799! 

Mr.  CARTER.  No;  it  was  not. 

The  PRESIDENT.  Nor  even  during  the  greater  part  of  the  second 
Ukase  of  1821? 

Mr.  CARTER.  No;  not  perfectly,  it  was  not. 

The  PRESIDENT.  But  it  was  established  in  the  Eussian  time  before 
the  American  possession  ? 

Mr.  CARTER.  Oh,  fully  established  for  twenty  years  before  the  Ameri- 
cans took  possession.  The  Kussians  at  first,  upon  the  establishment  of 
this  system,  confined  their  drafts  of  young  males  to  various  numbers, 
ranging  from  thirty  to  forty  thousand,  or  thereabouts.  Those  were 
their  annual  drafts. 

The  PRESIDENT.  And  females  were  never  slaughtered  then  before 
pelagic  sealing  was  observed? 

Mr.  CARTER.  Oh  no;  not  after  this  system  was  fully  established  by 
Eussia — not  after  that. 

The  PRESIDENT.  What  became  of  the  females? 

Mr.  CARTER.  They  lived  their  natural  lives  and  died,  subject  to  such 
attacks  as  their  natural  enemies  made  upon  them. 

The  PRESIDENT.  They  were  never  taken  for  their  skins? 

Mr.  CARTER.  They  were  never  taken.  Of  course  a  female  might  be 
taken  without  damage  if  she  had  completed  her  period  of  reproductive 
usefulness  and  became  barren ;  but  that  is  a  fact  that  cannot  be  ascer- 
tained; so  they  were  never  taken.  The  drafts  were  confined,  as  I  have 
said,  to  something  like  thirty  to  forty  thousand  young  males.  Under 
that  system,  taking  no  larger  number  than  that,  the  numbers  of  the 
herd  greatly  increased  and  toward  the  close  of  the  Eussian  occupation, 
the  size  of  the  drafts  were  increased  much  over  thirty  or  forty  thousand, 
sometimes  going  as  high  as  fifty  to  seventy-five  thousand. 

Senator  MORGAN.  Were  those  drafts  from  the  herd  always  regulated 
by  the  Eussian  Government  before  the  United  States  got  possession 
of  it? 

Mr.  CARTER.  They  were  regulated  by  the  company  which  had  con- 
trol of  the  islands.  That  company  fixed  upon  a  number  which  would 
be  taken  each  year,  and  directed  the  slaughter  to  be  confined  to  that 
number. 

Senator  MORGAN.  That  was  by  authority? 

Mr.  CARTER.  By  the  authority  of  the  company;  not  by  the  authority 
of  the  Eussian  Government,  so  far  as  I  am  aware. 

Senator  MORGAN.  Still  it  operated  as  a  rule  of  action,  a  law. 

Mr.  CARTER.  A  perfect  rule  of  action  to  those  on  the  Islands. 
Toward  the  close  of  the  Eussian  occupation,  as  I  have  said,  larger 
drafts  were  made,  from  50  to  75  thousand;  and  yet,  notwithstanding 
those  drafts  at  the  time  the  islands  passed  into  the  possession  of  the 
United  States  in  1807,  the  herds  were  probably  larger  than  they  had 
been  before  during  a  knowledge  of  them  by  man;  so  that  it  is  easily 
inferable  from  this  that  a  larger  draft  even  than  a  number  varying  from 
from  50  to  75  thousand  annually  might  be  taken. 
B  s,  PT  xn 13 
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When  they  passed  into  the  control  of  the  United  States,  and  during 
the  year  1808,  there  was  no  regular  authority  established  upon  the 
islands,  and  consequently  the  islands  were  open  to  predatory  excursions 
of  all  sorts;  many  expeditions  were  sent  thither  and  made  raids  upon 
the  islands,  if  raids  they  could  be  called.  There  was  nobody  there  to 
prevent  them,  and  they  took  an  enormous  number. 

The  PRESIDENT.  The  Russian  lessees  had  no  more  power? 

Mr.  CARTER.  The  Russians  had  no  authority  to  prevent  it.  The 
United  States  Government  had  established  no  authority. 

The  PRESIDENT.  Was  the  Russian  company  dissolved  by  the  very 
fact>— 

Mr.  CARTER.  No;  but  it  had  no  longer  any  title  to  the  breeding 
places. 

The  PRESIDENT.  And  no  American  company  had  been  formed? 

Mr.  CARTER.  No;  no  new  American  company  had  been  formed,  and 
the  United  States  Government  had  established  no  authority  over  them. 
So  there  was  a  period  of  lawlessness  there.  Anyone  could  do  as  he 
pleased.  There  was  a  sort  of  interregnum  so  to  speak.  That  was 
availed  of  by  many  persons  who  made  an  indiscriminate  attack — or  to 
some  extent  indiscriminate— upon  the  seals.  In  the  first  year  they  took 
about  240,000. 

Mr.  Justice  HARLAN.  What  year  was  that? 

Mr.  CARTER.  LSG8.  They  tried  to  confine  themselves,  even  then,  to 
the  taking  of  males;  and  they  were  greatly  aided  in  that  effort,  and  the 
seals  were  greatly  spared,  by  the  natural  aversion  which  the  natives 
who  did  the  driving  had  acquired  against  killing  a  female.  The  estab- 
lishment of  the  system  and  its  long  maintenance  upon  the  island,  of 
saving  the  females,  its  obvious  benefits  and  utilities,  its  manifest  neces- 
sity to  a  preservation  of  the  herd,  had  so  habituated  the  natives  to  it 
that  they  had  acquired  an  aversion  to  the  killing  of  females;  and  that 
aversion  had  a  beneficial  effect  even  during  this  period  of  unregulated 
capture.  Still,  it  is  not  improbable,  and  there  is  some  evidence  to  show, 
that  there  were  perhaps  thirty  or  forty  thousand  females  taken  at  that 
time.  Subsequently  to  that  the  United  States  established  its  authority, 
leased  the  property  to  a  company  by  a  lease,  one  of  the  regulations  of 
which  gave  the  United  States  power  to  control  the  number  that  should 
be  taken  annually;  and  under  that  the  lessees,  from  the  first,  began  to 
take  JOO,dOO  young  males  a  year. 

The  PRESIDENT.  Can  the  Government  fix  the  number  every  year? 

Mr.  CARTER.  Every  year. 

The  PRESIDENT.  And  alter  the  number  every  year? 

Mr.  CARTER.  Alter  the  number. 

The  PRESIDENT.  Without  owing  any  indemnity  to  the  company? 

Mr.  CARTER.  Absolutely  at  its  own  pleasure;  and  it  has  agents, 
superintendents,  there,  for  the  purpose  of  observing  the  condition  of 
the  herd  in  order  to  enable  it  to  exercise  that  discretion  the  more 
wisely. 

I  may  say  further  in  reference  to  the  slaughter  of  females,  and  to  the 
protections  against  it,  the  United  States  upon  acquiring  the  sover- 
eignty over  the  islands,  passed  laws  making  it  a  penal  offence  to  kill 
any  female.  It  was  a  penal  offence  to  kill  any  seal  at  all  without  its 
authority,  and  a  penal  offence  to  kill  any  female  under  any  circum- 
stances. It  began,  as  I  say,  by  taking  100,000  a  year. 

The  PRESIDENT.  Is  that  written  down  in  the  grant  also,  that  they 
are  not  to  kill  females? 

Mr.  CARTER.  I  cannot  say. 
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The  PRESIDENT.  No  other  person  has  authority  to  kill  a  seal,  you 
just  said.  There  are  laws  against  the  killing  of  seals.  Then  if  the 
only  ones  who  have  authority  to  kill  a  seal  are  the  company,  then  the 
company  must  be  interdicted  from  kill  ing  fern  ales? 

Mr.  CARTER.  It  is  interdicted  by  law — the  law  of  the  United  States. 
A  statute  of  the  United  States  binds  even  the  action  of  the  executive 
government.  The  executive  government  of  the  United  States  could 
not  give  authority  to  kill  a  female  seal.  It  is  a  crime. 

Mr.  Justice  HARLAN.  Mr.  Carter,  some  of  the  Arbitrators  want  to 
know  whether  the  concession  granted  to  this  company  was  granted  by 
the  executive  department  under  the  authority  of  an  act  of  Congress? 

Mr.  CARTER.  It  was.  There  was  a  special  act  of  Congress  providing 
that  the  islands  might  be  leased  out  and  provision  made  for  putting 
the  privilege  up  at  auction  and  selling  it  to  the  highest  bidder;  and 
the  lease  was  executed  in  pursuance  of  those  provisions.  The  govern- 
ment was  compensated  in  two  forms;  first,  by  a  gross  sum  paid  annu- 
ally, and  then  by  a  royalty  upon  each  seal  killed. 

Lord  HANNEN.  It  was  only  the  source  of  the  lease  that  we  wanted 
to  get  at — whether  it  was  under  the  direct  power  of  an  act  of  parlia- 
ment, or  whether  it  was  done  by  the  executive. 

Mr.  CARTER.  It  was  done  by  the  executive  department  of  the  gov- 
ernment under  the  authority  and  in  the  discharge  of  its  duties  imposed 
upon  it  by  the  act  of  Congress. 

The  PRESIDENT.  By  a  special  act  of  Congress! 

Mr.  CARTER.  By  a  special  act  of  Congress. 

The  PRESIDENT.  Not  made  for  this  company,  but  made  for  the 
leasing? 

Mr.  CARTER.  Oh  no;  not  made  for  this  company. 

Mr.  Justice  HARLAN.  In  Section  4  of  the  Act  of  Congress  of  July 
1st,  1870,  it  is  provided  "That  the  Secretary  of  the  Treasury  shall  lease 
for  the  rental  mentioned  in  section  six  of  this  act"  the  privilege  of 
taking  seals  on  these  islands. 

The  PRESIDENT.  The  act  of  leasing  to  such  company  was  the  mere 
action  of  the  executive. 

Mr.  Justice  HARLAN.  Under  the  authority  of  the  act  of  Congress. 

[The  Tribunal  thereupon  took  a  recess.] 

[The  Court  resumed  at  2.15  p.  m.] 

Mr.  CARTER.  Whan  the  Tribunal  rose  for  its  recess  I  was  stating 
that,  as  a  matter  of  fact,  it  is  possible  to  take  100,000  young  males 
from  the  herd  without  diminishing  its  normal  number. 

Mr.  Justice  HARLAN.  Are  you  speaking  of  the  present  time  or  a 
previous  period? 

Mr.  CARTER.  I  was  taking  the  herd  at  its  maximum  amount;  that 
is,  I  assume  that  if  man  withholds  his  hand  the  herd  will  reach  a 
certain  maximum  beyond  which  it  will  not  go  if  left  to  exclusively 
natural  causes.  If  man  interferes  and  confines  his  draft  to  the  young 
males  he  may  take  100,000  annually  without  diminishing  the  normal 
numbers  of  the  herd.  The  first  draft  will  of  course  diminish  the 
number  by  the  number  taken;  but  after  the  first  few  years  the  normal 
number  will  remain  the  same.  I  had  stated,  as  supporting  that  view, 
that  drafts  to  the  extent  of  from  fifty  to  seventy-five  thousand  had 
been  taken  under  Russian  occupation,  and  the  herd  had  increased 
from  a  depressed  condition,  so  that  at  the  time  when  it  passed  into  the 
hands  of  the  American  Government  its  numbers  were  as  large  as,  if 
not  larger  than,  ever.  I  had  spoken  of  the  irregular  and  indiscrim- 
inate drafts  of  1868,  when  240,000  were  taken  in  one  year.  When  the 
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United  States  came  into  possession  its  lessees  began  by  taking  100,000 
annually,  and  they  continued  to  take  that  number  annually  until  1>*7— 
a  period  of  seventeen  years.  It  was  not  until  1884  that  any  real  dim- 
inution in  the  size  of  the  herd  was  observed. 

Now  let  us  see  what  fortunes  the  herd  had  been  subjected  to  in  the 
course  of  that  period  of  seventeen  years.  This  inquiry  introduce 
to  the  subject  of  pelagic  sealing  and  the  attack  which  was  thus  nia  h 
upon  the  seals  by  man.  If  the  members  of  the  Tribunal  will  turn  to 
page  306  of  the  Case  of  the  United  States  they  will  there  see  the 
amounts  of  the  draft  proceeding  from  this  kind  of  attack  by  the  hand 
of  man,  that  is  by  pelagic  sealing.  The  practice  of  pelagic  sealing 
began  in  1872.  Now,  speaking  of  pelagic  sealing,  I  do  not  mean  that 
kind  of  pelagic  sealing  that  had  been  carried  on  always  by  the  Indians 
on  the  coast;  I  class  that  kind  of  pelagic  sealing  with  the  causes  of 
diminution  which  proceed  from  natural  enemies  of  the  seal  other  than 
the  acts  of  man.  The  herd  had  assumed  a  normal  maximum  with 
that  element  prior  to  the  time  which  I  am  taking  into  consideration 
began.  Pelagic  sealing  increased  from  year  to  year,  as  indicated  by 
the  table  of  figures  which  I  now  read : 

The  number  of  seal  skins  actually  recorded  as  sold  as  a  result  of  pelagic  sealing  is 
shown  in  the  following  table : 


No.  of 
skins. 

1,029 


Year. 

1872 

1873 

1874 4,949 

1875 J.G46 

1876 2,042 


1877 5,700 

1878 9,593 

1879  12,500 

1880 13,600 

1881 13,  54 1 


Year. 


No.  of 
skins. 


1882 17,700 

1883 9, 195 

18>-4 *14.  000 

1885 13,  000 

1886 ,  38, 907 

1887 33  800 

1888 37,789 

18S!) 40,998 

1890 48  519 

1891 62,500 


*  Number  estimated  from  value  given. 

Now,  during  a  period  of  more  than  ten  years,  this  draft  of  100,000 
young  males  was  made  by  the  United  States  upon  this  herd  without 
any  substantial  diminution  of  its  number.  The  contrary  of  that  will 
be  asserted ;  at  least  that  proposition  will  not  be  admitted  to  the  extent 
to  which  I  have  stated  it  here.  So  far  as  the  evidence  is  dealt  with  on 
that  subject  on  the  part  of  the  United  States,  it  will  be  dealt  with  by 
Mr.  Coudert,  I  have  not  the  time  to  go  through  the  evidence;  never- 
theless I  shall  state  the  main  grounds  upon  which  that  statement  is 
supported.  The  evidence  showing,  as  the  United  States  contends,  that 
up  to  the  year  1884  there  was  no  substantial  or  perceptible  diminution 
of  the  number  is  derived  from  the  testimony  of  persons  who  were  on 
the  islands  and  who  knew  the  facts.  There  is  no  evidence  to  the  con- 
trary substantially  contradicting  that.  There  are  some  vague  and 
untrustworthy  conjectures  that  a  diminution  had  been  observed  prior 
to  that  time,  but  the  substantial  evidence,  I  think  I  am  well  justified  in 
assuming,  confirms  the  position  which  I  now  take;  and  that  is,  that  for 
a  period  of  ten  years  and  more  this  draft  of  100,000  was  taken  by  the 
United  States  without  any  substantial  diminution  of  the  numbers  of 
the  herd.  In  1884  it  will  be  seen  that  pelagic  sealing  had  assumed 
large  proportions,  the  numbers  taken  in  that  year  being  14,000,  while 
in  1885  13,000  were  taken  in  this  manner;  and,  as  I  shall  presently  show 
to  the  Arbitrators,  that  number  consisted  in  great  part,  if  not  entirely, 
of  females.  Of  course  this  taking  of  females,  operating,  as  it  did,  upon 
the  birth-rate,  was  a  fact  of  the  most  important  character. 
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We  do  not  pretend  that  the  United  States  can  continue  to  take 
100,000  annually  from  that  herd  if  pelagic  sealing  is  permitted,  if 
pelagic  sealing  is  carried  on  to  the  extent  of  taking  five  or  ten  thou- 
sand annually  it  would  be  perfectly  impossible  for  the  United  States 
to  take  that  number  of  young  males.  My  assertion  is  that  if  all  other 
attacks  by  man  are  prevented,  and  if  pelagic  sealing  is  prohibited,  it 
is  possible  for  the  United  States  to  take  100,000  annually.  And  expe- 
rience proves  it.  They  did  it  for  ten  years  and  always  without  any 
diminution.  In  1884,  or  perhaps  a  little  later,  it  may  have  been  in  1887, 
they  began  to  find  it  difficult  to  obtain  these  100,000  young  males.  They 
were  not  easily  discoverable  on  the  sealing  grounds.  Drives  had  to  be 
made  more  and  more  frequently  in  order  to  procure  that  number,  and 
difficulty  was  experienced  in  getting  it.  Prior  to  that  time  the  same 
number  of  young  males  was  taken,  and  still  there  remained  large  num- 
bers of  the  same  class  untouched.  But  when  the  ravages  of  pelagic 
sealing  began  to  extend,  then,  the  birth-rate  being  diminished,  the 
young  males  were  fewer  in  number.  Still  the  drafts  were  continued — 
they  ought  not  to  have  been — they  were  continued  until  1890,  when,  in 
consequence  of  the  difficulty  of  making  the  drafts  and  of  the  certainty 
which  then  became  manifest  that  too  large  a  draft  was  being  taken 
from  the  herd,  the  taking  was  stopped  when  the  number  of  23,000  had 
been  reached. 

The  PRESIDENT  asked  how  this  stoppage  occurred. 

Mr.  CARTER.  This  was  done  by  order  of  the  Government  Agent 
representing  the  United  States  on  the  islands,  who  had  charge  of  the 
fishery  and  was  clothed  with  discretionary  power  to  diminish  the  num- 
ber when  such  a  step  was  thought  to  be  necessary.  The  time  had 
arrived  when  he  thought  it  was  necessary  to  take  a  smaller  number,  and 
he  stopped  the  killing  when  the  number  of  23,000  had  been  reached. 
But  during  the  three  years  preceding  that  date  more  and  more  diffi- 
culty had  been  experienced  in  easily  finding  the  100,000  young  males  to 
be  taken.  Had  due  consideration  been  given  to  the  subject  of  pelagic 
sealing,  had  full  account  been  taken  of  the  serious  ravages  which  it 
made  on  the  herd,  it  would  have  been  the  part  of  prudence  to  stop 
before  that  time.  But  the  subject  was  new,  the  practice  of  pelagic 
sealing  was  new,  and  the  matter  did  not  challenge  the  attention  of  the 
authorities  on  the  islands  until  it  had  reached  considerable  proportions. 
It  was  not  until  the  year  1883  that  pelagic  sealers  had  ventured  into 
Bering  Sea.  Up  to  that  time  they  had  only  carried  on  their  operations 
in  the  iNorth  Pacific  Ocean  south  of  the  Aleutian  Islands.  In  that 
year  sealers  entered  Bering  Sea,  and  from  that  time  onwards  the  prac- 
tice gradually  increased  of  entering  Bering  Sea.  But  I  think  it  is  quite 
clear  that  it  is  possible,  if  pelagic  sealing  were  prohibited,  to  take  100,000 
annually.  Such  a  draft  would  not  affect  the  regular  normal  increase 
of  these  animals.  That  number  and  possibly  a  larger  number  may  be 
taken,  but  I  think  the  figure  I  have  given  is  substantially  correct.  I 
think  a  larger  draft  could  be  made. 

I  quote  from  page  80  of  my  printed  Argument,  and  continue  with 
our  propositions  of  fact: 

Fifth.  Omitting  from  view,  as  being  inconsiderable,  such  killing  of  seals  as  is 
carried  on  by  Indians  in  small  boats  from  ihe  shore,  there  are  two  forms  of  capture 
at  present  pursued:  That  carried  on  under  the  authority  of  the  United  States  upon 
the  Pribilof  Islands,  and  that  carried  on  at  sea  by  vessels  with  boats  and  other 
appliances. 

Sixth.  The  killing  at  the  Pribilof  Islands  if  confined,  as  is  entirely  practicable, 
to  a  properly  restricted  number  of  non-breeding  males,  and  if  pelagic  sealing  is 
prohibited,  does  not  involve  any  danger  of  the  extermination  of  the  herd,  or  of 
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appreciable  diminution  in  its  normal  numbers.  It  is  far  less  expensive  than  any 
other  mode  of  slaughter,  and  furnishes  the  skins  to  the  markets  of  the  world  iii  the 
best  condition. 

That  fact  is  of  course  incontestable.  The  expense  of  killing  seals 
upon  land,  where  they  may  be  put  to  death  at  the  rate  of  1,000  daily, 
must  be  much  less  than  where  it  is  necessary  to  fit  put  vessels  with 
appliances  and  send  them  on  distant  voyages.  Audit  furnishes  tin- 
seals  to  the  markets  in  the  best  condition.  The  difference  is  indeed 
very  substantial,  for  the  sealskins  from  the  Pribilof  Islands  are  held  at 
a  much  higher  price.  I  proceed  with  the  statement: 

The  killing  at  these  islands,  since  the  occupation  by  the  United  States,  has  been 
restricted  in  the  manner  above  indicated.  It  has  been  the  constant  endeavor  of  the 
United  States  to  carefully  cherish  the  seals  and  to  make  no  draft  except  from  the 
normal  and  regular  increase  of  the  herd.  If  there  has  at  any  time  been  any  failure 
in  carrying  out  such  intention,  it  has  been  from  some  failure  to  carry  out  instruc- 
tions, or  want  of  knowledge  respecting  the  condition  of  the  herd.  The  United 
States  are  under  the  unopposed  influence  of  the  strongest  motive,  that  of  sHl- 
interest,  to  so  deal  with  the  herd  as  to  maintain  its  numbers  at  the  highest  possible 
point.  The  annual  draft  made  at  the  islands  since  the  occupation  of  the  United 
States  has  been  until  a  recent  period  about  100,000.  This  draft  would  be  in  no  way 
excessive  were  it  the  only  one  made  upon  the  herd  by  man. 

Now  I  have  said  that  if  the  killing  by  the  United  States  has  not 
been  confined  to  this  number,  it  is  on  account  of  some  failure  to  carry 
out  instructions  at  the  islands,  or  from  want  of  proper  knowledge 
respecting  the  actual  condition  of  the  herd.  The  United  States  lessees 
carry  on  their  enterprise  under  the  influence  of  the  strongest  possible 
motive,  that  of  self-interest.  It  is  to  their  interest  to  prevent  any 
diminution  of  the  herd.  Of  course  it  is  only  the  plainest  of  fools  who 
kills  the  goose  that  lays  the  golden  eggs.  Here  is  a  property  the 
annual  income  of  which  is  very  large,  and  that  annual  income  can  be 
made  permanent,  but  only  on  condition  that  the  normal  numbers  of 
the  herd  are  maintained.  It  is  therefore  the  interest  of  the  United 
States  Government  to  prevent  the  taking  of  excessive  drafts.  It  is  a 
question  of  self-interest — of  that  interest  which  operates  most  strongly 
upon  the  minds  of  men.  What  is  the  interest  of  the  United  States  is 
also  the  interest  of  the  lessees  themselves.  The  United  States  Gov- 
ernment has  adopted  the  policy  of  leasing  out  these  islands  for  a  long 
term — twenty  years — and  the  lessees  pay  a  considerable  gross  sum  for 
the  privilege.  It  is  therefore  to  their  interest  to  keep  the  herd  at  its 
highest  remunerative  strength.  I  proceed: 

Seventh.  Pelagic  sealing  has  three  inseparable  incidents: 

(1)  The  killing  can  not  be  confined  to  males;  and  such  are  the  greater  facilities 
for  taking  females  that  they  comprise  three-fourths  of  the  whole  catch. 

(2)  Many  seals  are  killed,  or  fatally  wounded,  which  are  not  recovered.     At  least 
one-fourth  as  many  as  are  recovered  are  thus  lost. 

(3)  A  large  proportion  of  the  females  killed  are  either  heavy  with  young,  or  have 
nursing  pups  on  the  shore.     The  evidence  upon  these  point  is  fully  discussed  in  the 
Appendix. 

Eighth.  Pelagic  sealing  is,  therefore,  by  its  nature,  destructive  of  the  stock.  It 
cannot  be  carried  on  at  all  without  encroaching, pro  tanto,  upon  the  normal  numbers 
of  the  herd,  and,  if  prosecuted  to  any  considerable  extent,  will  lead  to  such  an 
extermination  as  will  render  the  seal  no  longer  a  source  of  utility  to  man. 

There  can  be  no  discrimination  exercised  in  pelagic  sealing.  Every 
seal  that  is  found  is  killed,  and  no  distinction  of  sex  can  be  observed; 
and,  in  point  of  fact,  the  amount  of  the  catch  is,  as  we  maintain,  three- 
fourths  females.  Now  the  evidence  upon  that  point  will  be  more  fully 
discussed  by  my  brother  Coudert.  I  have  time  only  to  call  the  attention 
of  the  Tribunal  to  some  leading  features.  In  the  first  place,  to  what 
we  should  suppose  to  be  true  from  the  probabilities  of  the  case.  Here 
is  a  herd  of  seals— animals  which  from  their  nature  are  highly  polyg- 
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amous,  insomuch  that  one  male  suffices  to  serve  from  twenty  to  forty 
females,  and  for  a  long  series  of  years  large  drafts  have  been  made 
upon  the  males.  The  females  therefore  greatly  outnumber  the  males — 
perhaps  three  or  four  to  one.  Therefore  the  catch  of  females  would 
naturally  outnumber  the  catch  of  males  by  three  or  four  to  one.  Again, 
while  the  seals  are  on  their  northerly  migration  the  females  are  easily 
approached  and  more  easily  killed.  Such  are  the  probabilities;  now 
what  is  the  evidence  as  to  the  fact?  The  testimony  given  on  our  side 
by  a  multitude  of  depositions  proves  that  the  catch  of  females  is  as 
much  as  eighty  or  ninety  per  cent,  of  the  whole  number  taken.  That 
evidence  is  derived  from  individuals  engaged  in  pelagic  sealing.  In  the 
next  place  we  have  the  evidence  of  the  furriers  who  handle  the  skins, 
and  who  can  tell  at  a  glance  the  difference  between  a  male  and  female 
skin;  and  their  evidence  tends  to  show  that  the  proportion  of  females 
is  very  much  greater  than  seventy  five  per  cent.  Against  this  we  have 
a  very  large  number  of  conflicting  affidavits  on  the  part  of  Great 
Britain,  and  I  may  allude  to  these  affidavits.  There  are  twenty-six 
witnesses  whose  depositions  were  given  on  the  part  of  Great  Britain 
who  state  that  the  catch  of  females  is  larger  than  that  of  males. 
Nineteen  agreed  that  the  proportion  of  females  in  the  whole  catch  was 
sixty  per  cent,  one  placing  it  as  high  as  eighty  per  cent.  There  were 
thirty-five  witnesses  who  said  that  the  numbers  were  nearly  the  same. 
Thirty-eight  stated  generally  that  more  males  than  females  were  taken; 
and  then  there  were  thirty  who  stated  that  there  were  sometimes  more 
females  and  sometimes  more  males. 

Now,  putting  all  that  together,  it  does  not  displace  the  superior  evi- 
dence submitted  on  the  part  of  the  United  States,  fortified  as  it  is  by 
the  probabilities  of  the  case,  that  at  least  seventy-five  per  cent,  of  the 
catch  is  composed  of  females.  In  the  next  place,  in  pelagic  sealing 
there  are  of  course — it  must  be  so — a  great  many  seals  fatally  wounded 
which  are  not  captured.  Now  the  general  purport  of  the  evidence  of 
the  United  States  is  to  the  effect  that  at  least  a  quarter  of  the  number 
of  seals  that  are  wounded  and  eventually  killed  are  lost  and  not  recov- 
ered. And  the  other  fact  which  I  have  stated  as  an  inseparable  feature 
of  pelagic  sealing  is  that  a  large  proportion  of  females  are  either  heavy 
with  young,  or  nursing  mothers.  Those  killed  on  their  migration  North 
to  the  Pribilof  Islands  are  heavy  with  young.  They  give  birth  to  their 
young  a  day  or  two  after  landing.  They  appear  to  land  only  when 
forced  to  do  so  for  the  purpose  of  giving  birth  to  the  young.  And 
these  affidavits  give  sickening  details  which  I  do  not  think  it  proper 
to  dwell  upon  now  respecting  the  slaughter  of  females  heavy  with 
young.  They  are  skinned  upon  the  deck  of  the  vessel,  and  the  young 
drop  out  bleating  and  crying  upon  the  deck  and  remain  in  that  condition ; 
sometimes  for  days.  After  giving  birth  to  their  young  on  the  island 
the  females  are  obliged  to  go  out  to  sea  in  search  of  food,  and  they 
travel  great  distances,  sometimes,  it  is  said  as  far  as  a  hundred  and 
fifty  miles.  They  have  been  found  and  killed  at  such  a  distance,  and 
it  was  apparent  from  their  condition  that  they  had  young  on  shore. 
The  details  of  the  killing  of  these  nursing  animals — mammals  with 
distended  breasts,  are  sickening;  but  I  do  not  dwell  upon  them  here 
because  I  am  only  dealing  with  the  material  facts  which  I  shall 
endeavor  to  bring  to  bear  upon  this  question  of  property.  Now  this 
recital  of  the  principal  facts  which  it  is  needful  to  take  into  considera- 
tion in  determining  the  question  of  property  embraces  the  following 
propositions  which  I  believe  cannot  be  disputed  by  the  other  side: 

1.  The  seal  is  a  mammal,  highly  polygamous,  but  producing  one  only 
each  year.  Its  rate  of  increase  is,  therefore,  exceedingly  slow. 
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2.  It  is  defenceless  against  man  on  the  land,  and  is  easily  found  and 
captured  at  sea. 

3.  The  present  draft  made  upon  the  herd  by  pelagic  sealers  is  not  by 
a  few  barbarians  to  supply  their  immediate  wants,  but  by  civilized  man 
to  supply  the  eager  demand  of  the  whole  world. 

4.  The  race  may  be  substantially  exterminated  by  man  *by  either 
form  of  attack,  that  on  the  land,  or  that  upon  the  sea. 

Now  as  to  the  land,  the  possibility  of  extermination  is  admitted. 
The  race  can  be  exterminated  by  the  United  States.  The  seals  ax- 
there,  absolutely  within  the  power  of  man,  for  five  or  six  months  of  the 
year,  and  they  could  all  be  killed.  And  if  any  remained  after  an  indis- 
criminate slaughter  in  one  year  they  could  be  killed  in  the  next.  It 
would  take  but  two  or  three  years  to  exterminate  the  whole  of  them. 
So  far  as  they  constitute  an  ingredient  of  the  commerce  of  the  world 
and  a  bounty  of  nature  useful  to  man,  they  could  be  absolutely  exter- 
minated by  the  United  States  if  the  United  States  chose  to  do  such  a 
thing.  They  can  also  be  exterminated  by  pursuit  at  sea.  That  will 
not  be  admitted  by  the  other  side,  but  the  members  of  the  Tribunal 
will  see  that  that  point  is  beyond  dispute.  The  learned  counsel  for 
Great  Britain  take  the  ground  that  this  herd  will  not  stand  the  annual 
draft  of  100,000  young  males  which  is  rnadeupouthe  islands — that  that  is 
destructive.  Now  we  contend  that  it  will  stand  a  draft  of  that  amount. 
There  is  of  course  a  certain  number  of  young  males  that  may  be  taken, 
and  we  think  it  ranges  as  high  as  100,000.  If  you  go  beyond  that  point 
you  begin  to  destroy  the  herd,  because  you  do  not  leave  a  sufficient 
number  of  males  for  reproduction.  Our  position  is  that  the  limit  to 
which  a  draft  may  go  is  as  high  as  100,000.  The  position  of  Great 
Britain  is  that  that  is  too  great  a  draft,  and  they  offer  what  they  con- 
ceive to  be  evidence  tending  to  show  that  this  is  so.  They  point  to  the 
limited  draft  which  Eussia  made  as  being  the  safer  number  and  they 
say  that  the  herd  began  to  diminish  under  the  larger  draft  made  by  the 
United  States  before  pelagic  sealing  began;  well,  according  to  them, 
the  herd  will  not  stand  a  draft  of  100,000  young  males  annually.  Then, 
if  it  will  not,  what  draft  of  females  will  it  stand?  Why,  under  the 
system  of  pelagic  sealing,  that  has  already  reached  between  sixty  and 
seventy  thousand  a  year ;  and  when  we  take  into  consideration  the 
number  killed  but  not  recovered — 

The  PRESIDENT.  Is  the  number  killed  by  American  vessels  in- 
cluded? 

Mr.  GARTER.  On  page  207  of  the  Eeport  of  the  British  Commission- 
ers will  be  found  such  evidence  as  we  have  in  the  Case  showing  the 
catch  of  the  United  States  vessels.  I  thought  that  was  included  in 
the  pelagic  catch  contained  in  the  tables  of  the  American  commission- 
ers. But  I  am  corrected  in  that  particular,  so  that  the  table  from 
which  I  read  must  be  increased  by  the  amount  of  the  American  catch, 
whatever  it  may  be,  in  order  to  get  the  true  figures.  *  But  the  American 
catch  cannot  be  easily  determined. 

Sir  CHARLES  EUSSELL.  I  thought  the  figures  at  page  207  embraced 
all. 

Mr.  CARTER.  There  is  a  difference,  however,  between  the  American 
and  British  Eeports  as  to  the  amount  of  the  catch  of  the  Canadian 
pelagic  sealers.  The  table  contained  in  the  American  Case  says  the 
catch  was  62,500  in  1891,  whilst  the  British  Eeport  says  68,000.  But 
so  far  as  these  details  are  important,  they  will  be  dealt  with  by  my 
brother  Coudert  when  he  comes  to  treat  upon  the  evidence.  The  point 
to  which  I  wish  to  draw  the  attention  of  the  Arbitrators  here,  is  that 
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it  is  perfectly  manifest  that  the  race  can  be  exterminated  by  pelagic 
sealing  as  well  as  by  the  sealing  on  land,  because  if  it  cannot  stand 
a  draft  of  100,000  males  it  most  certainly  cannot  stand  a  draft  of 
50,000  females  annually.  It  could  not  stand  a  draft  of  5,000  females, 
because  the  killing  of  the  females  operates  upon  the  birth-rate  and  con- 
sequently upon  the  increase.  I  think  it  will  be  demonstrable  upon  the 
assumption  favored  by  my  learned  friends  on  the  other  side  that  if  it 
will  not  stand  a  draft  of  100,000  males  it  will  not  stand  a  draft  of 
10,000  females.  The  race  may  be  exterminated  therefore  as  well  by 
capture  on  the  sea  as  by  capture  on  the  land. 

Mr.  Justice  HARLAN.  What  is  the  duration  of  life  of  these  seals? 

Mr.  CARTER.  I  take  their  productive  life  to  be  about  eighteen  years 5 
that  is,  the  female  seal,  according  to  the  Report  of  the  American  Com- 
missioners. 

Mr.  Justice  HARLAN.  My  recollection  is  that  the  average  life  of  the 
seal  is  about  fifteen  years. 

Mr.  CARTER.  Now  let  me  call  the  attention  of  the  Tribunal  to  the 
striking  difference  between  dealing  with  a  herd  of  fur-seals  like  these, 
as  regards  keeping  up  their  numbers,  and  dealing  with  polygamous 
domestic  animals  of  any  sort,  such  as  horses,  cattle,  or  fowls.  The  lat- 
ter can  be  raised  all  over  the  surface  of  the  globe;  there  is  hardly  a 
spot  where  they  cannot  be  produced.  If  there  is  a  great  demand  for 
them  in  the  market  the  production  of  these  animals  will  be  stimulated, 
and  there  is  immediately  a  saving  of  females,  and  the  numbers  killed 
will  be  taken  from  the  males.  Consequently,  there  is  an  immense 
increase,  and  that  increase  can  be  carried  on  indefinitely.  In  refer- 
ence to  the  females  of  domestic  animals,  there  need  be  no  rule  against 
killing  females,  because  these  animals  can  be  multiplied  to  a  perfectly 
indefinite  extent.  With  the  seals,  however,  the  case  is  far  different. 
There  are  only  four  places  on  the  globe  where  this  animal  is  produced, 
and  the  demand  for  sealskins  far  exceeds  the  supply;  and  the  object  is 
not  only  to  preserve  the  present  normal  number,  but  to  increase  it.  To 
do  this  there  is  no  way  except  by  saving  all  the  females.  Every  rea- 
son and  motive  unite  to  condemn  the  slaughter  of  any  single  female 
unless  she  be  barren;  for  you  cannot  destroy  one  without  diminishing 
the  race  pro  tanto.  And,  owing  to  the  circumstance  that  there  are 
only  four  places  on  the  globe  where  these  useful  animals  can  be  pro- 
duced, we  must  accept  the  conditions  and  content  ourselves  with  them. 

Now,  having  shown  the  difference  between  these  animals  and  do- 
mestic animals  of  polygamous  character,  I  will  proceed  to  speak  of  the 
difference  between  the  seals  and  wild  animals,  such  as  birds  of  the  air, 
wild  ducks,  fishes  of  the  sea,  mackerel,  herring  and  all  those  fishes 
which  constitute  food  for  man  and  upon  which  he  makes  prodigious 
attacks. 

There  you  cannot  confine  yourself  to  the  annual  increase.  Ton  do 
not  know  it;  you  cannot  separate  it  from  the  stock;  you  cannot  tell 
male  from  female,  and  you  do  not  know  whether  there  are  any  more 
males  than  females.  There  is  no  reason  why,  in  making  drafts,  you 
should  make  them  from  males  rather  than  females.  Therefore  you 
cannot  practise  any  kind  of  husbandry  in  reference  to  wild  animals  of 
the  description  I  have  mentioned.  That  is  one  of  the  distinguishing 
characteristics  of  these  seals  as  compared  with  other  animals  over 
which  man  has  no  control.  With  the  seal,  man,  if  he  does  his  duty, 
and  accommodates  himself  to  the  law  of  nature,  can  practise  a  hus- 
bandry and  obtain  the  whole  benefit  which  the  animal  is  capable  of 
affording  without  diminishing  the  stock j  but  with  other  wild  animals, 
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such    as  ducks,  fishes,  wild   game,  &C.,  he  can   practise   no   such    1ms 
bandry  at  all. 

Ami  here  it  will  be  observed  how  Nature  seems  to  take  notice  of  the 
impotence  of  man  and  furnishes  means  of  perpetuating  the  species  of 
the  wild  animals  last  mentioned.  In  the  first  place,  she  makes  pro- 
\  ision  lor  the  production  of  prodigious  numbers.  Take  the  herring,  the 
mackerel,  the  cod  :  they  do  not  produce  one  only  at  a  birth, but  a  million  ! 
They  produce  enough,  not  only  to  supply  all  the  wants  of  man,  but  the 
wants  of  other  races  of  fishes  that  feed  upon  them.  They  inhabit  the. 
illimitable  regions  of  the  sea;  their  sources  of  food  are  illimitable,  and 
their  productive  powers  are  illimitable  also,  and  therefore  man  can 
make  such  drafts  upon  them  as  he  pleases  without  working  any  de- 
st  ruction  of  them.  There  is  another  mode  designed  by  nature  for  their 
preservation,  and  that  is  the  facility  which  she  gives  them  to  escape 
capture.  Man  lays  hold  of  some  of  them  which  come  within  his  range, 
but  the  great  body  of  them  never  come  there.  With  the  seals  it  is 
otherwise.  They  have  no  defence.  They  are  obliged  to  spend  five 
months  of  the  year  on  the  land  where  man  can  slaughter  them ;  and 
even  at  sea  they  cannot  escape  him,  as  the  evidence  clearly  proves. 
The  distinction  between  the  seals  and  the  dome>tic  polygamous  ani- 
mals and  other  wild  animals  is  extremely  important  and  worthy  of 
careful  observation  because  of  its  bearing  upon  this  question  of 
property. 

Marquis  ViSGONTi-VENOSTA.  Do  you  know  any  other  animals  beside 
the  seal  that  are  situate  in  like  conditions'? 

Mr.  CARTER.  None  under  precisely  the  same  conditions.  I  hear  my 
learned  friend  whisper  "  sea-otter''  ;  but  you  cannot  practise  any  sort 
of  husbandry  with  the  sea-otter.  It  never  places  itself  like  the  seal 
under  the  power  of  man.  And  yet,  such  is  the  value  of  the  sea-otter, 
that  man  has  almost  exterminated  that  animal,  notwithstanding  its 
facilities  for  escape. 

The  PRESIDENT.  They  are  not  protected. 

Mr.  CARTER.  They  are  nominally  protected  by  the  laws  of  the  United 
States;  they  are  a  part  of  the  wealth  of  the  Northern  Sea.  They  were 
formerly  the  principal  element  of  value  in  those  northern  seas;  and  the 
value  attached  to  the  skin  of  this  animal  was  very  great  even  when  it 
was  found  in  larger  numbers. 

The  PRESIDENT.  You  will  not  put  the  sea-otter  on  the  same  legal 
footing  as  you  do  the  fur-seal? 

Mr.  CARTER.  No.  So  far  as  I  am  aware,  man  has  no  sure  means  of 
preserving  the  sea-otter,  for  it  seems  to  me  that  he  has  exterminated 
it  almost  altogether.  Then  take  the  case  of  the  canvas-back  duck,  a 
bird  which  abounded  in  America.  As  long  as  man  made  but  a  slight 
attack  upon  its  numbers — fifty  years  ago,  when  there  were  no  railroads 
and  when  the  means  of  transporting  it  were  quite  imperfect — this  bird 
was  found  in  great  plenty,  but  the  abundance  was  confined  to  the  local- 
ity where  it  was  found.  But  now  it  can  be  transported  five  thousand 
miles  without  injury,  and  the  whole  world  makes  an  attack  upon  it. 
The  law  may  protect  it  a  little,  but  it  cannot  protect  it  altogether  from 
the  cupidity  of  man;  and  this  creature,  too,  is  fast  disappearing. 

In  other  words,  these  birds  have  all  the  characteristics  of  wild  ani- 
mals, and  none  of  the  characteristics  of  tame  animals.  You  cannot 
practice  any  husbandry  in  regard  to  them.  No  man  and  no  nation  can 
say  to  the  rest  of  the  world  that  he  has  a  mode  of  dealing  with  them 
which  will  enable  him  to  take  the  annual  increase  without  destroying 
the  stock.  I  shall  make  use  of  that  hereafter:  and  you  see  now  the 
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important  bearing  it  has.  jSTo  man  and  no  nation  can  say  with  regard 
to  the  fish  in  the  sea  that  they  can  protect  them.  If  they  are  in  dan- 
ger of  destruction,  they  cannot  say  "We  can  enforce  by  our  power  a 
limitation  of  the  annual  draft  to  the  annual  increase."  There  may  be 
some  fish  as  to  which  that  may  perhaps  be  said.  When  a  more  accu- 
rate knowledge  is  had  of  the  habits  of  fishes,  it  may  come  to  be  ascer- 
tained that  the  inhabitants  of  some  shores  can  protect  some  races  of 
fishes  which  resort  to  that  shore,  provided  other  persons  are  required 
to  keep  their  hands  off. 

The  PRESIDENT.  And  that  would  give  a  right  of  appropriation,  in 
your  view? 

Mr.  CARTER.  Yes;  that  would  tend  that  way.  If  they  could  furnish 
the  protection  and  no  one  else  could.  That  would  be  the  tendency  of 
my  argument.  I  am  glad  to  see  that  the  learned  President  catches  it. 

The  consequence  of  the  proved  facts  is  that  the  fur-seal  cannot  main- 
tain itself  against  unrestricted  human  attack.  It  cannot  do  it.  That 
is  admitted  here.  We  have  a  joint  report  by  all  these  Commissioners 
which  is  to  the  effect  that  the  fur-seal  is  at  present  in  the  process  of 
extermination,  and  that  this  is  in  consequence  of  the  hand  of  man. 
The  treaty  itself  under  which  you  are  sitting  admits  it:  for  it  admits 
the  necessity  of  regulations  designed  to  prevent  extermination.  The 
cause  of  this  diminution,  the  grounds  and  reasons  which  are  working 
the  extermination  of  the  seal  are  disputed  between  us.  My  learned 
friends  upon  the  other  side  say  it  is  this  taking  of  the  seals  on  the 
islands  that  is,  in  part,  causing  it.  We  say  it  is  the  pursuit  of  them 
by  pelagic  sealers;  but,  whatever  the  cause,  there  is  no  dispute  between 
us  as  to  the  fact.  These  seals  are  being  exterminated;  and  that  means 
that  the  race  cannot  maintain  itself  against  the  hand  of  man  unless  the 
assaults  of  man  are  in  some  manner  restricted  and  regulated.  As  I 
have  already  shown,  this  consequence  of  the  inability  of  the  race  to 
maintain  itself  is  inseparable  from  the  killing  of  females.  That  race 
cannot  maintain  itself  unless  the  slaughter  of  females  is  prohibited. 
It  is  a  mammal,  producing  one  at  a  birth.  The  rate  of  increase  is 
extremely  slow,  and  that  increase  can  be  cut  down  by  a  very  small 
annual  killing  of  the  mothers  from  whom  the  offspring  is  produced. 
This  inability  of  the  race,  this  infirmity  of  the  race  to  hold  its  own  in 
presence  of  the  enormous  temptation  to  slaughter  which  is  held  out  to 
man,  is  inseparable  from  the  slaughter  of  females.  The  killing  of  males, 
if  it  were  excessive,  would  produce  the  same  effect.  No  doubt  about 
that.  We  do  not  dispute,  or  deny,  that.  All  we  say  is  that  you  can 
carry  the  killing  of  males  to  a  certain  point  without  any  injury  whatever. 

The  PRESIDENT.  Mr.  Carter,  may  1  beg  to  ask  you  a  question? 

Mr.  CARTER.  Certainly. 

The  PRESIDENT.  The  American  Company,  the  lessees  of  the  Pribilol 
Islands,  consider  the  fur-seals  as  their  property,  or  the  property  which 
they  are  to  dispose  of,  according  to  the  grant  by  the  United  States.  If 
they  consider  that  they  have  a  direct  right  to  these  animals  do  you  not 
think  they  have  reason  to  complain  that  the  United  States  allowed 
pelagic  fishing  by  some  of  their  fishermen  on  the  American  coasts,  and 
can  you  state,  as  a  matter  of  fact,  whether  the  Company,  or  the  lessees, 
have  applied  to  the  United  States  Government  to  make  an  enactment 
to  prevent  that  fishing,  that  pelagic  sealing,  according  to  the  right 
which  has  been  given  to  them.  If  1  understand  well  your  purport,  and 
if  your  purport  is  the  same  as  the  lessees  or  the  American  Company, 
it  is  an  injury  to  them  that  pelagic  sealing  should  be  carried  on  and 
practical  destruction  of  female  seals  be  carried  on  by  American  fisher- 
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men.  Do  you  not  think  that  they  have  a  right  to  complain,  and  \ 
inquire  whether  they  ever  did  complain  to  the  American  Government 
since  1884  for  instance,  which  is  the  date  you  state  as  being  the  initial 
date  when  they  began  to  perceive  that  pelagic  sealing  was  offensive  i«> 
their  rights. 

Mr.  CARTER.  I  think  the  lessees  of  the  islands  would  have  a  moral 
right  to  complain  to  the  United  States  if  the  United  States,  having 
leased  these  islands  to  them  under  certain  conditions,  allowed  their  own 
citizens  to  carry  on  pelagic  sealing,  or  any  other  form  of  destruction. 
They  would  have  a  moral  right  undoubtedly  to  complain  and  a  very 
strong  equity  to  complain;  but  under  the  circumstances  they  have  not, 
for  the  very  first  thing  the  United  States  Government  did  was  to  ] 
laws  against  it. 

The  PRESIDENT.  On  the  islands? 

Mr.  CARTER.  Oh  no;  on  waters  as  well. 

The  PRESIDENT.  In  the  adjacent  waters.  It  did  not  pass  laws 
against  American  fishermen  doing  it  elsewhere? 

Mr.  CARTER.  But  the  United  States  Government  exercised  all  the 
power  which  Congress  at  the  time  supposed  it  had  to  prevent  pelagic 
sealing.  It  supposed  that  in  prohibiting  pelagic  sealing  over  the  waters 
of  Alaska — that  is  the  phrase  used — it  embraced  all  those  waters  which 
it  had  acquired  from  Russia  by  the  cession.  The  western  boundary 
was  that  line  which  is  seen  drawn  down  there  (indicating  on  map). 

The  PRESIDENT.  That  is  not  the  question. 

Mr.  CARTER.  They,  Congress,  assumed  that  "all  the  waters  of 
Alaska"  embrace  all  that  portion  of  Bering  Sea,  and  that,  therefore, 
their  enactments  prohibit  pelagic  sealing  over  all  those  waters;  and 
the  United  States  Executive  Government  has  so  considered  those 
enactments.  It  does  seize  whenever  it  can,  and  exercises  its  utmost 
diligence  in  seizing  any  American  vessel  caught  anywhere  in  these 
waters  engaged  in  pelagic  sealing. 

Mr.  FOSTER.  And  always  condemns  them. 

The  PRESIDENT.  That  is  not  quite  my  question.  My  question  is,  does 
the  American  Company  contend,  as  I  understand  you  to  contend,  that 
the  owners  whoever  they  be,  of  the  Pribilof  herd,  have  a  right  of 
property  or  protection  in  these  animals  wherever  they  be;  and  if  they 
have  the  right  of  property  and  protection,  have  they  a  legal  right  as 
well  as  moral  right  to  complain  of  the  United  States  not  punishing 
pelagic  sealing  anywhere  else  wherever  the  seals  may  go;  for  if  I  under 
stand  your  purport  they  have  a  right  of  property  or  protection  any- 
where— not  only  in  Alaskan  waters. 

Mr.  CARTER.  I  agree  to  your  suggestion  that  the  lessees  of  these 
islands  would  have  a  moral  right. 

The  PRESIDENT.  No:  I  ask  you  whether  they  have  a  legal  right? 

Mr.  CARTER.  Not  quite  a  legal  right,  perhaps,  because  at  the  time 
when  their  lease  was  executed  and  their  rights  were  acquired  it  might 
be  said  to  be  the  fair  interpretation  of  that  document  that  they  took 
their  right  to  the  fur  seals  subject  to  the  existing  condition  of  things 
and  that  if  there  was  any  failure  on  the  part  of  the  United  States  to 
repress  pelagic  sealing  they  took  it  subject  to  that  failure.  I  should, 
therefore,  not  consider  that  they  have  what  is  called  a  legal  right;  but 
I  should  think  at  the  same  time  they  had  a  moral  ground  to  say  to  the 
United  States:  "You  are  the  owners  of  this  herd,  arid  being  the 
owners  of  the  herd,  and  being  a  nation,  you  have  a  right  to  protect 
them  wherever  that  herd  goes.  Having  that  right  and  having  let  the 
privilege  of  taking  these  seals  on  the  Pribilof  Islands  to  us,  we  think 
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that  you  are  bound — bound  in  the  exercise  of  your  just  powers — to 
repress  this  pelagic  sealing."  I  think  they  would  have  a  right  to  insist 
upon  that. 

The  PRESIDENT.  I  would  call  that  a  legal  right. 

Mr.  CARTER.  Ko;  I  do  not  quite  consider  it  a  perfect  legal  right 
because  it  might  be  said  to  these  people:  L-  No,  we  have  never  under- 
taken to  protect  this  herd  everywhere  on  the  seas.  We  executed  to 
you  this  lease.  You  knew  what  the  laws  were.  You  knew  what  pro- 
tection you  would  get.  You  did  not  ask  for  anything  more.  Having 
accepted  your  lease  under  those  circumstances  you  must  be  content 
with  it." 

The  PRESIDENT.  In  fact  they  have  not  asked  for  anymore?  They 
have  not  asked  for  an  act  of  Congress,  a  statute  against  American 
pelagic  sealing? 

Mr.  CARTER.  I  cannot  speak  upon  that  point.  I  know  of  no  evidence 
in  the  Case. 

Mr.  PHELPS.  They  have. 

Senator  MORGAN.  I  would  like  to  say,  Mr.  Carter,  in  that  connection 
that  the  number  of  seals  that  is  permitted  to  the  lessees  to  be  taken  is 
regulated  by  the  lease  and  by  the  law.  Under  the  lease  of  1870  they 
were  permitted  to  take  not  exceeding  100,000  seals  annually,  which 
number  might  be  reduced  by  the  Government  of  the  United  States 
without  any  liability  whatever  for  damages,  according  to  their  estimate 
and  opinion  as  to  what  public  policy  required.  Under  the  lease  of  18DO 
they  were  allowed  to  take  not  exceeding  60,000  under  the  same  condi- 
tions. So  that  whatever  number  the  United  States  fixes  annually  or 
at  any  time  of  the  year  they  choose  to  fix,  it  is  the  number  that  they 
may  take  and  is  the  number  they  have  agreed  to  abide  by.  They 
have  no  right  to  any  greater  number  than  the  United  States  chooses  to 
award  to  them.  Therefore  they  cannot  have  any  interest  direct  or  indi- 
rect in  the  question  whether  we  are  preserving  the  seal  herds  or  not  if 
they  get  their  number. 

The  PRESIDENT.  They  have  no  direct  right  to  the  average  of  the 
herd? 

Senator  MORGAN.  Not  at  all — not  the  slightest. 

Mr.  CARTER.  I  should  still  be  disposed  to  agree  with  the  suggestion 
of  the  learned  President  even  under  those  conditions. 

Senator  MORGAN.  That  there  would  be  a  moral  right? 

Mr.  CARTER.  That  there  would  be  a  moral  right. 

Senator  MORGAN.  I  do  not  think  so. 

Mr.  CARTER.  That  there  would  be  a  moral  right  in  the  lessees  to  call 
upon  the  United  States  to  exercise  that  authority  to  preserve  this  herd ; 
for  they  might  argue :  If  you  did  exercise  that  authority  this  herd  would 
be  in  a  condition  in  a  few  years  to  give  us,  instead  of  60,000,  100,000. 

Senator  MORGAN.  If  you  will  allow  me,  the  Congress  of  the  United 
States  which  has  but  recently  adjourned  has  made  a  provision  of  law 
by  which  all  of  the  statutes  that  now  apply  to  the  Bering  Sea  shall  be 
extended  in  their  full  force  over  any  area  of  waters  that  might  be  deter- 
mined by  this  Tribunal  as  being  within  the  prohibition  or  within  the 
regulations  which  they  have  prescribed.  The  Congress  of  the  United 
States  have  prepared  in  advance  so  as  to  extend  their  penal  and  other 
laws  over  the  area  that  this  Tribunal  is  to  determine  upon.  It  has  done 
all  that  can  be  done  under  the  circumstances. 

Sir  CHARLES  EUSSELL.  That  was  merely  a  provision  to  enable  the 
United  States  to  give  legal  effect  to  any  regulations,  if  any,  that  should 
be  enjoined  by  this  Tribunal. 
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Senator  MOIKJAN.  That  was  iu  the  hope  of  a  proper  adjustment  of 
(his  question. 

Mr.  CARTER.  It  was  a  looking  forward  on  the  part  of  the  United 
States  to  a  concurrence  in  any  measures  which  this  Tribunal  might 
adopt  which  would  insure  the  preservation  of  the  fur-seal. 

The  PRESIDENT.  \Vhat  I  wanted  to  come  to,  if  you  will  allow  me  to 
make  my  point  a  little  more  clear,  is  this:  According  to  the  5th  ques- 
tion of  our  article  6  we  have  to  determine  whether  there  is  a  right  of 
property  and  protection  in  these  seals.  1  think  your  contention  is  that 
there  is  a  legal  right  of  property  and  protection. 

Mr.  CARTER.  Yes;  it  is. 

The  PRESIDENT.  That  is  for  the  United  States;  but  you  do  not 
admit  of  a  legal  right  or  a  moral  right  for  the  lessees  of  the  United 
States  to  claim  the  right  of  property  and  protection.  I  think  what  Mr. 
Senator  Morgan  just  explained  accounts  for  that. 

Mr.  CARTER.  Yes. 

The  PRESIDENT.  I  wanted  to  make  the  distinction  clear. 

Mr.  CARTER.  Yes;  I  apprehend.  If  these  islands  were  not  in  the 
possession  of  the  United  States  Government,  but  were  in  the  posses 
sion  of  private  individuals,  I  think  there  would  be  a  moral  right  on  the 
part  of  those  individuals  to  call  upon  the  United  States  Government  to 
exercise  its  powers  on  the  high  seas  to  prevent  the  destruction  of  those 
seals. 

The  PRESIDENT.  That  is  what  the  United  States  demand  from  us 
to  day? 

Mr.  CARTER.  It  is  what  the  United  States  demand  from  you  to  day. 
It  is  what  I  am  now  endeavoring  to  show  to  this  Tribunal.  I  am  taking 
one  step,  and  that  is  to  say  that  the  United  States  has  a  right  of  prop- 
erty here.  My  next  step  will  be  that  having  that  right  of  property, 
they  have  a  right  to  go  there  with  force  and  protect  it;  and  my  next 
step  will  be  that  if  they  have  not  the  right  to  go  there  with  force  and 
protect  it,  you  ought  to  pass  some  regulation  giving  them  that  right. 

The  PRESIDENT.  Then  they  do  not  protect  their  own  property, — as 
yet,  against  the  pelagic  sealing. 

Mr.  CARTER.  They  do  not  protect  their  own  property  as  yet,  for  the 
reason  that  they  do  not  want  to  disturb  the  peace  of  the  world. 

The  PRESIDENT.  Would  it  disturb  the  peace  of  the  world  if  they 
were  to  act  against  their  own  citizens  engaged  in  pelagic  sealing? 

Mr.  CARTER.  No;  not  at  all ;  and  we  continue  to  act  against  our  own 
citizens. 

The  PRESIDENT.  No,  you  do  not  do  that.  You  do  not  act  against 
your  own  citizens  everywhere. 

Mr.  CARTER.  So  far  as  our  laws  go. 

The  PRESIDENT.  I  say  your  laws  do  not  go  as  far  as  your  contention. 

Mr.  CARTER.  No ;  the  laws  do  not  go  as  far  as  our  contention  goes. 
The  Congress  of  the  United  States  is  a  different  body  from  the  execu- 
tive department  of  the  United  States.  The  executive  department  of 
the  United  States  submits  questions  of  law,  takes  its  position,  here.  I 
am  here  for  the  purpose  of  arguing  them.  Perhaps  the  Congress  of 
the  United  States  may  not  have  gone  through  all  the  processes  of  rea- 
soning which  I  have  gone  through.  They  act  upon  their  own  views 
and  upon  their  own  conclusions.  They  have  taken  the  ground  and  have 
evinced  their  intention  of  protecting  these  fur-seals,  and  protecting  them 
for  their  own  benefit,  against  the  attacks  of  pelagic  sealing,  from  what- 
ever quarter — their  own  citizens  or  others.  They  maty  have  supposed 
that  their  powers  were  confined  to  Bering  Sea,  and  therefore  limited 
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their  jurisdiction  to  the  Bering  Sea.  They  may  have  acted  upon  that 
assumption — an  erroneous  one,  in  my  judgment. 

Mr.  Justice  HARLAN.  The  President  refers  to  the  failure  of  Congress 
to  enact  a  statute  forbidding  American  citizens  from  taking  seals  on 
the  North  Pacific.  Supposing  that  Congress  could  pass  such  a  law, 
and  did,  what  effect  would  that  have  upon  the  pelagic  sealing,  if  the 
subjects  of  Canada  were  left  at  liberty  to  pursue  it? 

The  PRESIDENT.  That  is  another  question. 

Mr.  CARTER.  It  would  tend,  possibly,  to  diminish  the  attacks,  to 
some  extent;  how  much,  would  be  a  question.  Of  course,  it  might  be 
argued  by  the  Congress  of  the  United  States,  it  might  be  said  by  Con- 
gressmen :  "  If  all  the  world  is  to  be  permitted  to  go  up  there  and  take 
the  seals,  we  might  as  well  let  our  own  citizens  go.  We  will  not  pro- 
tect the  seals  against  attacks  by  our  own  citizens  if  other  people  are 
to  be  allowed  to  attack  them". 

The  PRESIDENT.  You  want  to  convince  us  first  and  the  American 
Congress  afterwards,  while  you  ought  to  convince  the  American  Con- 
gress first  and  us  afterwards.  That  is  what  I  mean.  It  is  merely  a 
point  in  my  mind. 

Mr.  CARTER.  That  the  American  Congress,  after  this  Tribunal  shall 
have  established  American  rights,  will  hesitate  at  all  in  exercising  the 
utmost  degree  of  protection,  is  scarcely  to  be  apprehended. 

The  PRESIDENT.  But  it  might  have  been  in  argument  before  us  that 
the  American  Congress  had  already  admitted  the  right. 

Senator  MORGAN.  You  will  remember  that  Lord  Salisbury,  I  think, 
or  Lord  Kosebery,  in  discussing  the  modus  vivendi  which  is  now  gov- 
erning this  matter,  made  the  objection  that  the  British  Government  and 
the  American  Government  would  be  tying  their  hands  by  agreeing  upon 
the  prohibition  of  pelagic  sealing  during  the  pendency  of  this  litigation, 
and  permitting  other  nations  to  come  in  arid  take  the  seals  at  their  will. 
Both  Governments  had  to  take  the  risk  of  it. 

Mr.  CARTER.  Yes;  that  is  undoubtedly  true.  But  still  the  observa- 
tion of  the  President  is  correct,  namely,  that  if  the  United  States  had 
a  property  in  these  seals  and  a  right  to  protect  them  upon  its  own  pos- 
sessions, it  could  at  all  times  have  prevented  its  own  citizens  from  taking 
seals  even  in  the  northern  Pacific  Ocean.  It  could  have  done  that.  It 
has  not  done  it;  and  so  far  as  that  is  an  argument  bearing  upon  the 
merits  of  this  question  of  property,  I  must  allow  it  to  pass  unanswered ; 
but  as  to  the  force  and  weight  of  it,  I  must  be  permitted  to  say  that  it 
does  not  seem  to  be  very  significant. 

The  PRESIDENT.  It  merely  shows  the  question  is  a  delicate  and  dis- 
puted one. 

Mr.  CARTER.  The  policy  of  passing  laws  of  that  character,  the  direct 
operation  of  which  would  be — allowing  that  these  pelagic  sealers  were 
mere  marauders — to  restrain  your  own  marauders  for  the  benefit  of  the 
marauders  of  another  nation,  is  not  a  very  obvious  one. 

There  is  one  other  fact  perfectly  indisputable  in  regard  to  pelagic 
sealing,  and  that  is  this:  the  moment  its  destructive  effect  reaches  a 
point  where  the  maintenance  of  the  industry  on  the  Pribilof  Islands 
ceases  to  be  remunerative — that  is,  when  it  reaches  that  point  where  it 
is  no  longer  worth  while  to  maintain  that  establishment  of  two  or  three 
hundred  Indians  which  are  kept  upon  the  islands — then,  of  course,  that 
industry  must  be  given  up;  and  when  that  industry  is  given  up,  that 
population  must  be  withdrawn.  They  cannot  live  there  without  outside 
support.  And  then,  of  course,  all  protection  to  those  islands  against 
the  marauding  excursions  of  people  who  want  to  kill  them  upon  tho 
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land  is  gone,  and  when  that  guard  is  withdrawn  and  all  protection 
taken  away,  that  herd  of  seals  is  exterminated.  It  is  exterminated  for 
the  United  States.  It  is  exterminated  lor  these  lcs>ees.  They  can  no 
longer  get  anything  out  of  it.  It  is  exterminated  for  the  whole  world. 
It  is  exterminated  even  in  respect  to  these  pelagic,  sealers,  for  their 
occupation  is  gone  also.  They  are  all  gone,  in  a  common  calamity,  and 
gone  very  quick,  too,  after  the  guard  is  withdrawn,  and  that  will  take 
place  just  as  soon  as  it  ceases  to  be  profitable  to  maintain  it  there. 

Now,  there  is  a  superfluity  of  young  males.  That  superfluity  of 
young  males  can  be  taken  upon  the  islands,  and  the  taking  can  be  lim- 
ited to  that,  provided  all  interference  is  prevented  by  sea,  provided 
pelagic  sealing  is  stopped.  That  fact — although  it  appears  to  be  man- 
ifest— that  there  is  a  superfluity  of  young  males,  is  one  which  I  wish  to 
place  beyond  doubt.  We  say  it  amounts  to  100,000;  but  whether  it 
amounts  to  50,000  or  100,000  or  200,000,  there  is  a  superfluity,  and  that 
superfluity  can  be  separated  and  taken  by  the  United  States  on  those 
islands  without  injuring  the  stock.  As  I  say,  that  seems  to  be  self- 
evident,  but  I  do  not  know  that  it  will  be  admitted,  and  I  choose  to 
state  one  or  two  circumstances  which  prove  it. 

We  have  witnesses  long  resident  upon  the  islands  and  in  charge  of 
this  business,  who  swear  to  it;  but  it  is  also  proved  by  the  overwhelm- 
ing experience  of  one  hundred  years.  It  is  proved  by  the  fact  that 
Eussia,  after  her  occupation  of  the  islands,  and  while  she  did  not  con- 
fine her  draft  to  this  superfluity  of  males,  adopted  a  course  which 
tended  towards  the  destruction  of  the  herd  and  came  very  near  destroy- 
ing it.  It  is  proved  by  the  fact  that  when  she  corrected  her  methods 
and  confined  her  draft  to  this  superfluity,  in  1846,  the  herd  continued 
to  increase;  so  that  when  twenty  years  later  it  passed  into  the  posses- 
sion of  the  United  States,  it  had  reached  as  great  a  magnitude  as  it 
had  ever  had.  It  is  proved,  in  the  next  place,  by  the  experience  of  the 
United  States  during  more  than  ten  years  of  their  occupation,  and 
until  the  excessive  drafts  occasioned  by  the  pelagic  sealing  made  this 
draft  of  100,000  males  an  undue  draft  upon  the  herd. 

Therefore  this  statement  is  fully  substantiated  by  the  uniform  experi- 
ence on  the  islands — an  experience  extending  over  a  period  of  one 
hundred  years.  It  is  substantially,  I  think,  admitted  by  the  British 
Commissioners  themselves. 

In  Section  37,  at  page  7,  of  their  report,  they  say : 

37.  During  the  early  years  oi  the  Russian  control,  the  conditions  of  seal  life  were 
very  imperfectly  understood,  and  but  little  regard  was  paid  to  the  subject.  A  rapid 
diminution  in  the  number  of  seals  frequenting  the  islands,  however,  eventually 
claimed  attention,  and  improvements  of  various  kinds  followed.  Among  the  first  of 
the  more  stringent  measures  adopted  was  the  restriction  of  killing  to  males,  which 
followed  from  the  discovery  that  a  much  larger  number  of  males  were  born  than  were 
actually  required  for  service  on  the  breeding  "rookeries."  The  killing  of  females 
was  practically  forbidden  on  the  Pribilof  Islands  about  1847,  and  on  the  Commander 
Islands  probably  about  the  same  date. 

I  pass  to  section  41 : 

41.  It  is  also  noteworthy,  that  for  many  years  previous  to  the  close  of  the  Russian 
control  (probably  from  about  1842)  under  a  more  enlightened  system  of  management 
than  that  of  the  earlier  years,  the  number  of  seals  resorting  to  the  islands  was 
slowly  increasing,  and  that  the  average  number  taken  annually  was  gradually 
raised  during  these  years  from  a  very  low  figure  to  about  30,000,  without  apparently 
reversing  this  steady  improvement  in  the  numbers  resorting  to  the  islands. 

I  pass  to  section  116,  on  page  19 : 

116.  It  is,  moreover,  equally  clear,  from  the  known  facts,  that  efficient  protection 
is  much  more  easily  afforded  on  the  breeding  islands  than  at  sea.  The  control  of  the 
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number  of  seals  killed  on  shore  might  easily  be  made  absolute,  and,  as  the  area  of 
the  breeding  islands  is  small,  it  should  not  be  difficult  to  completely  safeguard  these 
from  raiding  by  outsiders  and  from  other  illegal  acts. 

And  Section  327,  on  page  58 : 

327.  Thus,  on  the  Pribyloif  Islands,  one  particular  instance  has  been  recorded, 
when,  in  consequence  of  the  long  persistence  of  field-ice  about  the  islands,  the  seals 
were  very  greatly  depicted.  This  occurred  in  1836,  when,  according  to  native  count, 
the  number  of  adult  seals  on  St.  Paul  Island  was  reduced  to  about  4,000,  and  the 
greater  part  of  the  small  number  of  seals  killed  in  that  year  consisted  of  pups. 
Other  thought  less  disastrous  instances,  of  the  same  kind  have  occurred  since,  and 
a  study  of  available  information  respecting  the  amount  and  position  of  the  ice  in 
Behring  Sea  in  various  years  shows  that  such  adverse  conditions  may  recur  in  any 
year,  though  probably  seldom  with  the  same  intensity  as  in  1836. 

That  serves  to  show  from  how  low  a  point  the  numbers  of  the  seal  herd 
on  the  island,  under  the  practice  of  limiting  the  draft  to  young  males, 
increased  to  their  subsequent  magnitude. 

I  now  read  section  659,  page  114 : 

659.  The  system  adopted  for  the  regulation  and  working  of  the  Pribiloff  Islands 
by  the  United  States  Government,  when  its  control  had  been  established,  and  after 
the  irregular  and  excessive  killing  which  at  first  followed  on  the  withdrawal  of  the 
Russian  authorities,  was  substantially  that  which  had  gradually  been  introduced  by 
the  Russians,  as  the  result  of  their  prolonged  experience,  but  with  one  very  impor- 
tant exception.     This  exception  related  to  the  number  of  seals  allowed  to  be  killed 
annually.     The  number  was  at  this  time  suddenly  and  very  largely  increased,  being 
in  fact  more  than  doubled,  as  is  elsewhere  pointed  out  in  detail;  and  while  the 
experience  of  many  former  years  showed  that  the  Russian  system,  with  a  limited 
annual  killing,  might  be  maintained  with  a  reasonable  certainty  of  the  continued 
well-being  of  the  breeding  grounds,  it  had  in  fact,  according  to  the  best  available 
information,  resulted  in  a  gradual  and  nearly  steady  increase  in  the  number  of  seals. 
The  much  larger  number  permitted  to  be  killed  under  the  new  regulations  at  once 
removed  the  new  control  into  the  region  of  experiment. 

That  shows  that  the  former  control,  the  Eussian  control,  at  least, 
resulted  in  a  steady,  and  gradual  increase  in  the  number  of  seals. 
I  continue  to  read, 

660.  Theoretically,  and  apart  from  this  question  of  number  and  other  matters  inci- 
dental to  the  actual  working  of  the  methods  "employed,  these  were  exceedingly 
proper  and  well  conceived  to  insure  a  large  continual  annual  output  of  skins  from 
the  breeding  islands,  always  under  the  supposition  that  the  lessees  of  these  islands 
could  have  110  competitors  in  the  North  Pacific.    It  was  assumed  that  equal  or  prox- 
imately  equal  numbers  of  males  and  females  were  born,  that  these  were  subject  to 
equal  losses  by  death  or  accident,  and  that,  in  consequence  of  the  polygamous  habits 
of  the  fur-seals,  a  large  number  of  males  of  any  given  merchantable  age  might  be 
slaughtered  each  year  without  seriously,  or  at  all,  interfering  with  the  advantageous 
proportion  of  males  remaining  for  breeding  purposes. 

661.  The  existence  of  the  breeding  rookeries  as  distinct  from  the  hauling-grounds 
of  the  young  males,  or  holluschickie,  was  supposed  to  admit,  and  did  in  former 
years  to  a  great  extent  admit,  of  these  young  males  being  killed  without  disturbing 
the  breeding  animals.     The  young  seals  thus  " hauling"  apart  from  the  actual  breed- 
ing grounds  were  surrounded  by  natives  and  driven  off  to  some  convenient  place, 
where  males  of  suitable  size  were  clubbed  to  death,  and  from  which  the  rejected 
animals  were  allowed  to  return  to  the  sea.     The  carcasses  were  skinned  on  the  kill- 
ing ground,  the  skins  salted,  and  at  a  later  date  bundled  in  pairs  and  shipped,  with 
such  duplication  or  checking  of  count  as  might  be  supposed  to  afford  guarantees  to 
the  agents  of  the  Government  and  to  the  lessees  that  the  interest  of  both  were  fairly 
treated. 

662.  There  can  be  no  doubt  that  if  the  number  permitted  to  be  killed  had  been 
fixed  at  an  amount  so  low  as  to  allow  for  exceptional  and  unavoidable  natural  causes 
of  interference  with  seal  life,  and  if  it  had  been  rearranged  each  year  in  conformity 
with  the  ascertained  conditions,  killing  might  have.^een  continued  without  general 
damage  to  the  seal  life  of  the  Pribilof  Islands,  andTvery  probably  even  with  a  con- 
tinued gradual  increase  in  numbers  of  seals  resorting  to  the  islands  up  to  some 
unknown  maximum  point.     Such  results  might  have  followed,  notwithstanding  the 
practical  imperfection  which  clearly  attached  in  execution  to  these  theoretically 
appropriate  methods,  and  in  spite  of  the  important  change  from  natural  conditions 
which  any  disturbance  in  proportion  of  sexes  involved,  if  the  demands  made  in  the 
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matter  of  annual    take  had  been  moderate;  but  when  the  number  fixed  for 
resulted,  as  has  l>een  shown,  in  an  average  slaughter  «.f  over  in::, (»<:<)  seals,  it  bom 
la ri;e  a  proportion  to  the  entire  number  of  animals  resorting  to  the  islands  as  to  lead 
nei  eHsarily  in  the  long  run  to  serious  diminution.     This   decrease  continued,  on  tin- 
whole,  in  an  increasing  ratio,  being  due  not  only  to   the  actual  number  of  .•-• 
slaughtered,  but  also  to  the  numbers  lost  in  various  ways  incidental  to  the  methods 
of  control  and  modus  opera ndi  on  the  islands,  which  loss,  though   formerly  a  matter 
of  minor  importance  (because  counted  against  a  large  annual   surplus),  in  the  !';«•«• 
of  the  greatly  decreased  numbers,  became  a  very  serious  addition  to  the  total  of  dim- 
inution.    In  hhort,  from  a  transcendental  point  of  view,  the  methods  proposed  were 
appropriate  and  even  perfect,  but  in   practical   execution,   and  as  judged  by  tin- 
results  of  a  series  of  years,  they  proved  to  be  faulty  injurious. 

The  PRESIDENT.  Will  you  be  kind  enough  to  remind  us  of  the  maxi 
mum  annual  number  ol  the  slaughter  under  the  Kussiaii  rule? 

Mr.  CARTER.  At  first  it  was  somewhere  in  the  neighborhood  o 
3(>,000.  In  the  last  years  of  their  occupation,  it  was  increased  to  some 
where  from  50,000  to  70,000. 

Sir  CHARLES  EUSSELL.  You  will  find,  sir,  a  table  giving  the  figures 
at  page  132  of  the  British  Commissioners  report  beginning  in  1878  and 
going  down  to  1801. 

Mr.  PHELPS.  That  is  mere  assumption. 

Mr.  CARTER.  We  do  not  concede  that  to  be  a  correct  statement. 

Sir  CHARLES  RUSSELL.  It  purports  to  be  a  correct  statement. 

Mr.  CARTER.  It  purports  to  be  that;  in  fact  it  is  not  even  approxi- 
mately correct. 

The  PRESIDENT.  You  do  not  know  that  the  Russian  Government  had 
the  same  rule  as  the  American  Government  had  of  fixing  a  limitatio .. 
for  the  annual  taking? 

Mr.  CARTER.  It  did  have  the  same  rule. 

The  PRESIDENT.  The  same  rule  all  the  time? 

Mr.  CARTER.  After  the  system  was  established  of  limiting  the  drafts 
to  the  males. 

Senator  MORGAN.  In  1847. 

Mr.  CARTER.  The  learned  Arbitrators  will  perceive  from  these  pas- 
sages which  I  have  read  from  the  British  report  that  there  is  a  full  and 
unqualified  concession  that  the  methods  thus  employed  by  the  Ameri- 
can Government  on  the  islands  are  perfect  in  theory,  and  the  only 
defect  alleged  in  relation  to  them  is  in  their  practical  execution;  and 
the  only  particular  in  which  they  mention  a  fault  in  the  execution  of 
those  methods  is  that  they  do  not  confine  the  draft  to  a  sufficiently  low 
limit.  What  that  limit  is  they  do  not  attempt  to  say;  but  the  com- 
plaint they  make  of  the  execution  in  these  methods  is  that  too  large  a 
draft  is  <!rawn.  My  proposition  is  that  there  is  a  point  at  which  it  is 
perfectly  safe  to  make  a  draft  without  any  danger  whatever  to  the 
herd.  What  that  point  may  be  is  another  question.  We  say  100,000; 
and  shall  be  able  to  make  that  good. 

I  have  gone  thus  far  only  upon  facts  which  I  conceive  either  to  be 
admitted,  or  overwhelmingly  established — established  in  such  a  man- 
ner that  we  may  say  they  are  beyond  dispute.  There  are  a  good  many 
other  particulars  in  which  there  is  very  considerable  conflict  in  the  evi- 
dence. We  have  our  own  assertions  in  respect  to  those  points  upon 
which  this  conflict  exists;  and  we  shall  endeavor  to  satisfy  the  Arbi- 
trators that  our  view  is  correct;  but  at  this  point  I  choose  to  say  that 
in  my  view  they  are  not  material  upon  this  question  of  property.  I  want 
to  state  a  few  of  these  points  which  I  consider  to  be  immaterial  upon 
this  question  of  property.  I  can  argue  this  question  of  property  with- 
out considering  any  of  these  disputed  propositions. 
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The  following  things  are  more  or  less  disputed;  and  I  do  not  base 
any  part  of  my  argument  at  present  upon  them.  In  the  first  place,  it 
is  said  that  not  so  large  a  proportion  as  75  per  cent  of  the  pelagic  catch 
is  females. 

If  it  were  not  any  where  near  that  figure — if  it  was  even  20  per  cent, 
it  would  answer  all  the  purposes  which  I  desire. 

Second.  It  is  not  agreed  that  so  great  a  number  as  one  quarter  or  25 
per  cent  are  wounded  and  are  not  recovered. 

Third.  It  is  not  agreed  that  females  go  out  for  food  at  great  distances 
upon  the  sea.  Indeed,  I  cannot  say  it  is  agreed  upon  the  side  of  Great 
Britain  that  nursing  females  ever  go  out  for  food. 

Fourth.  It  is  not  agreed  that  coition  takes  place  on  the  land.  They 
assert  that  it  takes  place  elsewhere. 

It  is  quite  immaterial  where  it  takes  place. 

Fifth.  It  is  asserted  on  the  part  of  Great  Britain  that  more  or  less 
commingling  takes  place  between  the  Russian  and  the  Alaskan  herds. 

There  is  no  evidence  that  there  is  the  slightest  commingling;  but  as 
far  as  conjectures  go,  it  is  only  to  the  effect  that  there  may  be  a  com- 
mingling of  some  few  individuals — wholly  unimportant. 

Sixth.  It  is  not  admitted  on  the  part  of  Great  Britain  that  the  seals 
stay  so  long  on  the  Pribilof  Islands  as  the  United  States  assert  that 
they  do. 

That  again  is  of  no  importance,  whether  they  stay  there  three  or  four 
or  five  months;  if  they  stay  there  long  enough  to  submit  themselves 
to  human  power,  so  that  man  can  take  from  them  the  annual  increase 
without  disturbing  the  stock,  that  answers  all  the  purposes  of  my 
argument. 

Again,  it  is  said  that  raids  take  place  upon  the  islands  and  a  point 
is  made  that  a  great  many  seals  are  lost,  not  by  pelagic  sealing,  but  by 
illegitimate  raids  upon  the  island  by  sealers  which  the  United  States 
does  not  protect  against. 

It  is  immaterial  whether  there  are  or  whether  there  are  not  for  the 
purposes  of  my  argument;  but  there  are  not,  in  our  view,  any  of  any 
consequence. 

And  again,  what  I  have  already  said,  it  is  alleged  that  a  draft  of 
100,000  young  males  is  too  large. 

We  do  not  think  it  too  large.  But  what  if  it  is.  We  can  find  oat 
the  right  number.  Experience  will  tell  us  that;  and.  of  course  self- 
interest,  the  strongest  motive  operating  upon  men,  will  insure  our  obedi- 
ence to  its  dictates. 

Then  again  it  is  said  that  the  lessees  of  these  islands  are  careless 
and  negligent  in  the  methods  of  taking  these  seals  and  separating  them 
and  driving  them  for  slaughter,  the  assertion  being  that  the  drives  are 
too  long,  that  they  are  made  in  a  way  that  is  oppressive  to  the  seals, 
that  a  good  many  of  the  seals  driven  and  which  are  not  fit  for  capture 
but  turned  aside  to  go  back  again,  are  so  much  injured  that  they  never 
get  back  and  are  practically  lost  to  the  herd. 

We  conceive  all  those  statements  are  unfounded ;  but  even  if  they 
were  true,  they  would  not  be  material.  They  would  simply  show  we 
had  been  guilty  of  negligence  there.  There  is  nobody  who  is  under  so 
strong  a  motive  to  practice  diligence  as  we  are,  and  it  is  presumable 
certainly,  if  there  are  any  neglects,  that  they  will  be  ascertained  and 
corrected. 

[The  Tribunal  thereupon  adjourned  until  Friday,  April  21,  1893,  at 
11 : 30  a.  m.] 


THIRTEENTH  DAY,  APRIL  2iBt,  1893. 

The  Tribunal  met  pursuant  to  adjournment. 

The  PRESIDENT.  Mr.  Carter,  will  you  proceed? 

Mr.  CARTER.  Mr.  President,  the  principal  part  of  my  argument 
yesterday  was  devoted  to  a  review  of  the  questions  of  fact  connected 
with  the  nature  and  habits  of  the  fur-seal,  and  the  modes  by  which 
they  were  pursued  and  captured;  and  that  review  of  facts  led  to  these 
conclusions  as  matters  of  fact:  In  the  first  place  that  the  United  States 
in  consequence  of  their  proprietorship  of  the  Pribilof  Islands  had  a 
control  over  the  seals  which  enabled  them  to  take  the  superfluous 
increase  and  supply  it  to  the  uses  of  the  world;  that  that  opportunity 
it  had  always  improved  and  still  improves;  that  no  other  nation,  or  the 
citizens  of  any  other  nation,  have  the  power,  or  the  ability,  to  do  that 
thing;  that  the  race  of  fur-seals  could  not  maintain  itself  against 
unregulated  and  unrestricted  attack;  that  it  could  be  destroyed  at  a 
blow  almost  on  the  land,  and  it  could  also  be  destroyed,  although  not 
so  rapidly,  on  the  sea;  that  all  pelagic  pursuit  of  the  animal  was  neces- 
sarily destructive  in  its  tendency,  and  if  carried  to  any  considerable 
extent  would  work  an  entire  commercial  extermination  of  the  race  in  a 
comparatively  short  period  of  time;  that  it  struck  at  once  at  the  stock, 
and  not  at  the  increase;  that  its  depredations  were  principally  aimed 
at  the  females,  and  not  at  the  superfluous  males,  and  that  no  discrimi- 
nation could  be  made. 

I  am  now  to  call  attention  to  the  inquiry  how  the  question  of  prop- 
erty is  affected  by  those  facts  in  the  light  of  the  principles  which  I  have 
endeavored  to  lay  down  respecting  the  institution  of  property  and  the 
grounds  and  reasons  upon  which  it  rests.  I  wish  to  apply  those  prin- 
ciples to  the  question  of  property  in  the  fur-seals,  and  bring  those 
principles  to  bear  upon  the  conclusions  of  fact  to  which  I  yesterday 
arrived. 

Let  me  recall  the  main  proposition  early  established  in  the  course  of 
my  argument,  and  which  I  have  endeavored  to  keep  in  view  through- 
out, namely  this:  That  the  institution  of  property  extends  to  all  things 
which  embrace  these  three  conditions — first,  that  they  are  objects  of 
human  desire,  that  is  to  say  that  they  possess  utility.  Second,  that 
they  are  exhaustible,  that  is  to  say  the  supply  of  them  is  limited,  there 
not  being  enough  for  all.  And,  third,  that  they  are  capable  of  exclusive 
appropriation.  All  things  of  which  those  three  conditions  can  be  pred- 
icated are  property  and  nothing  which  does  not  unite  all  those  condi- 
tions can  be  regarded  as  property. 

Concerning  the  first  two-  of  these  conditions,  no  debate  whatever  is 
necessary.  The  utility  of  the  animal  is  admitted.  That  they  are  objects 
of  extreme  human  desire  is  conceded.  That  the  supply  is  limited  is 
also  conceded.  The  race  is  exhaustible.  There  is  not  enough  for  all. 
The  only  question,  therefore,  as  to  whether  they  are  property  or  not, 
must  turn  upon  the  determination  of  the  point  whether  or  not  they  are 
susceptible  of  exclusive  appropriation.  That  is  the  interesting  point  in 
reference  to  the  question  whether  seals  are  property  or  not.  Are  they 
capable  of  exclusive  appropriation  by  man  ? 
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In  the  first  place,  we  must  have  a  very  clear  perception  of  what  is 
meant  by  the  term  "exclusive  appropriation".  What  is  it  that  must  be 
done  in  order  that  a  thing  may  be  exclusively  appropriated  ?  Is  it  neces- 
sary that  the  thing  should  be  actually  in  manu,  as  it  were — in  the  actual 
possession  of  the  owner  so  that  no  person  can  take  it  from  him  without 
an  exercise  of  force?  Is  that  necessary,  or  is  something  short  of  that 
sufficient?  In  the  early  ages  of  society  that  seems  to  have  been 
necessary ;  and  possession  and  ownership  were  in  those  early  ages  iden- 
tical, or  rather  they  were  confounded.  There  were  no  recognized  rights 
of  property,  except  in  respect  to  such  property  as  the  owner  was  in  the 
actual  possession  of.  The  skins  upon  the  back  of  the  hunter,  the  bow 
and  arrow  which  he  used  in  the  chase,  and  the  hut,  or  the  cave,  which 
he  inhabited,  were  all  in  his  actual  possession,  or  under  his  immediate 
power.  They  could  not  be  taken  from  him  without  an  act  of  force.  He 
was  always  present  to  defend  them;  and  there  were  no  other  subjects 
of  property.  But  we  see  that  as  the  institution  of  property  is  developed 
his  actual,  immediate  possession  is  no  longer  necessary.  A  man  may 
own  not  only  the  half  acre  of  ground  which  he  tills,  and  which  he  can 
immediately  defend,  but  he  may  own  a  hundred  thousand  acres  by  as 
perfect  a  title  as  he  can  own  the  half  acre;  and  in  reference  to  all  per- 
sonal property,  the  extent  of  the  ownership  which  is  permitted  to  him 
is  unlimited.  He  may  not  actually  possess  it.  He  may  not  be  present 
to  defend  it;  and  yet  the  law  stamps  his  personality  upon  it  so  that  it 
becomes  his  property,  a  part  of  him,  an  extension  of  his  personality  to 
that  portion  of  the  material  world,  so  that  when  that  thing  which  he 
thus  owns  is  invaded  his  rights  are  touched,  and  his  personality  is 
touched.  Here  we  see  the  difference  between  the  two  conceptions  of 
possession  and  ownership,  originally  closely  identified,  inseparable  from 
each  other,  as  it  were,  confounded  together;  but  with  the  progress  of 
society  and  the  development  of  the  institution  of  property,  separated, 
and  the  conception  of  ownership,  as  distinct  from  the  necessity  of 
possession,  fully  recognized. 

I  have  numerous  authorities  to  support  these  observations,  but  I 
must  avoid  reading  many  of  them  because  it  takes  so  much  time.  But 
I  may  read  one  or  two  that  are  quite  significant.  I  read  from  page  82 
of  the  printed  Argument  of  the  United  States  an  extract  from  the  writ- 
ings of  a  very  distinguished  English  jurist  and  writer  upon  general  juris- 
prudence— Mr.  Sheldon  Amos.  He  touches  upon  this  subject: 

The  fact,  or  institution,  of  ownership  is  such  an  indispensable  condition  to  any 
material  or  social  progress  that,  even  throughout  the  period  during  which  the  atten- 
tion of  law  is  concentrated  upon  family  and  village  ownership,  the  ownership  on 
the  part  of  individual  persons,  of  those  things  which  are  needed  for  the  sustenance 
of  physical  life,  becomes  increasingly  recognized  as  a  possibility  or  necessity.  One 
of  the  most  important  steps  out  of  savagery  into  civilization  is  marked  by  the  fact 
that  the  security  of  tenure  depends  upon  some  further  condition  than  the  mere  cir- 
cumstance of  possession. 

The  use  of  the  products  of  the  earth,  and  still  more,  the  manufacture  of  them  into 
novel  substances,  consists,  generally,  of  continuous  processes  extending  over  a 
length  of  time  during  which  the  watchful  attention  of  the  worker  can  only  be  inter- 
mittently fixed  upon  all  the  several  points  and  stages.  The  methods  of  agriculture 
and  grazing,  as  well  as  the  simplest  applications  of  the  principle  of  division  of  labor, 
similarly  presuppose  the  repeated  absence  of  the  farmer  or  mechanic  from  one  part 
of  his  work,  while  he  is  bestowing  undistracted  toil  upon  another  part ;  or  else  entire 
absorption  in  one  class  of  work,  coupled  with  a  steady  reliance  that  another  class  of 
work,  of  equal  importance  to  himself,  is  the  object  of  corresponding  exertion  on  the 
part  of  others. 

In  all  these  cases  the  mere  fact  of  physical  holding  OT  possession,  in  the  narrowest 
sense,  is  no  tt-bt  whatever  of  the  interests  or  claims  of  persons  in  the  things  by  which 
they  are  surrounded. 
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The  extract  from  a  French  writer,  Tonllier,  which  follows  in  a  note  is 
so  long  that  I  will  not  read  it;  but  it  is  to  the  same  effect  of  marking 
the  distinction  between  j;o.v.sr.v.v/Vm  and  otnivrxhiit,  and  showing  that 
ownership  is  a  development  in  the  course  of  civilization  of  the  institu- 
tion of  property,  and  that  ownership  ai  present  no  longer  depends  upon 
actual  possession  at  all;  it  depends  upon  rights  which  the  law  gives. 
If  the  law  chooses  to  stamp  the  personality  of  the  owner  upon  any  par- 
ticular piece  of  property,  however  large,  or  however  extended,  whether 
it  is  in  his  possession,  or  out  of  his  possession,  then  that  object  upon 
which  the  law  thus  stamps  the  quality  of  ownership,  is  the  subject  of 
exclusive  appropriation  in  the  law. 

It  is  the  law  that  does  this.  Originally  property  depended  much 
upon  individual  effort  and  the  power  of  individual  defence.  Now,  in 
the  development  of  civilization,  it  depends  upon  law ;  and  whatever  the 
law  regards  as  the  subject  of  exclusive  appropriation  is  to  be  regarded 
as  property  provided  it  presents  the  other  requisites  which  I  have  men- 
tioned. The  inquiry  is,  therefore,  under  what  circumstances  and  to  whut 
extent  will  the  law  stamp  the  quality  of  ownership  upon  things  which  either 
are  not  possessed,  or  cannot  be  actually  possessed,  by  any  owner  during 
a  considerable  part  of  the  time.  Under  what  circumstances  and  to 
what  extent  will  the  law  assign  to  a  man  a  title  to  such  things  and 
defend  it?  That  is  the  interesting  question. 

The  best  way  to  answer  that  is  to  see  what  the  law  actually  does; 
and  we  may  take,  in  the  first  instance,  the  case  of  land.  As  I  have 
already  said,  land  may  be  owned  by  a  private  individual  to  any  extent. 
He  may  own  a  province  if  he  can  acquire  it.  The  law  places  no  limit 
upon  his  acquisition  and  it  will  defend  him  in  the  enjoyment  of  it. 
Why  is  it?  As  I  have  already  shown,  the  institution  of  property  does 
not  depend  upon  any  arbitrary  reasons,  but  upon  great  social  reasons 
and  great  social  necessities;  and,  therefore,  the  answer  to  the  question 
why  the  law  allows  an  extent  of  property  to  be  owned  by  a  man  which 
he  cannot  by  any  possibility  actually  possess,  must  be  found  in  some 
great  social  need;  and  this  we  quickly  see  comes  from  the  demands  of 
civilization  to  satisfy  which  it  is  necessary  that  the  fruits  of  the  earth 
should  be  increased  in  order  to  accommodate  the  wants  of  the  increas- 
ing propulation  of  mankind.  No  land  will  be  cultivated  unless  you 
award  to  the  individual  the  product  of  his  labor  in  cultivating  it.  The 
motives  of  self  interest  are  appealed  to,  and  men  are  told:  "You  may 
have,  and  we  will  defend  your  title  to,  as  much  land  as  you  can  acquire." 
That  is  the  only  way  in  which  the  general  cultivation  of  the  earth  could 
ever  be  brought  about.  That  is  the  only  way  in  which  it  is  made  to 
produce  the  enormous  increase  which  it  now  produces ;  and  although 
large  tracts  of  land  are  not  capable  of  direct  actual  possession  by  the 
owner,  yet  in  view  of  the  prodigious  advantages  which  are  acquired  by 
stamping  the  character  of  ownership  upon  them,  the  law  concedes  that 
ownership,  assigns  the  title  to  an  individual,  and  protects  and  defends 
him  in  it. 

The  same  is  the  case  in  reference  to  all  movable  property,  all  products 
of  manufacture  and  of  labor — agricultural  implements  and  tools,  goods 
of  all  descriptions.  A  man  may  own  magazines  full  of  them  which  he 
cannot  by  any  possibility,  by  his  individual  arm,  protect  and  defend. 
Why  is  he  permitted  to  do  this?  Because  the  world  cannot  otherwise 
have  them  They  are  the  price  which  the  world  must  necessarily  pay 
for  these  possessions,  or  otherwise  it  must  dp  without  them ;  and  it  cannot 
do  without  them  and  support  the  population  which  civilization  brings 
upon  the  earth. 
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Take  the  case  of  useful  domestic  animals;  the  same  thing  is  true. 
Man  may  own  as  many  as  he  can'  acquire  and  breed;  and  they  may 
roam  over  almost  boundless  areas,  over  his  own  property  or  the  prop- 
erty of  the  public,  and  still  his  title  is  complete  and  perfect.  In  the 
barbaric  ages  a  man  could  own  but  few,  and  when  the  number  increased 
they  became  the  property  of  the  tribe;  but  that  condition  of  things 
would  not  support  the  demands  of  civilization.  We  must  appeal  to  the 
cupidity  of  men  and  arouse  them  to  labor  and  to  efforts  for  the  purpose 
of  increasing  the  stock  of  domestic  animals;  and  therefore  a  title  is 
awarded  to  as  many  as  a  man  can  bring  into  existence.  The  great 
prairies  and  wastes  of  the  interior  of  the  United  States,  and  of  large 
regions  in  South  America  are  fed  upon  by  countless  herds,  and  yet  the 
title  of  the  owner  to  every  one  which  he  can  identify  is  distinct  and 
absolute.  That  is  for  the  same  reason.  You  could  not  have  them  unless 
you  gave  that  ownership.  And  society  could  not  enjoy  the  benefit 
unless  it  paid  this  price. 

You  will  see  that  in  all  these  cases  the  owner  is  enabled  to  preserve 
the  principal  thing  without  destroying  it  and  yet  produce  a  great 
increase  for  the  use  of  mankind.  The  cultivator  of  land,  the  title  to 
which  is  assigned  to  him,  does  not  waste  it.  He  does  not  destroy  it. 
He  does  not  convert  it  into  a  desolation,  he  does  not  extract  its  rich- 
ness from  it  and  then  leave  it  incapable  of  further  product.  He  cul- 
tivates it.  He  manures  it.  He  not  only  extracts  a  great  product  from 
it,  but  he  increases  its  ability  for  further  production;  and  so  also  in 
regard  to  the  races  of  animals.  The  stock  is  not  invaded  so  long  as 
you  allow  individuals  the  ownership  of  whatever  they  are  able  to  pro- 
duce. They  preserve  the  stock  everywhere,  and  they  increase  over- 
whelmingly the  product  which  can  be  afforded  for  the  uses  of  mankind. 

But  step  for  an  instant  to  the  cases  in  which  this  result  cannot  be 
accomplished;  and  we  see  that  society  at  once  refuses  to  allow  indi- 
vidual property  beyond  actual,  literal,  possession.  It  refuses  to  consider 
the  things  as  the  subjects  of  exclusive  appropriation.  Take  the  birds 
of  the  air,  the  fishes  of  the  sea — wild  animals  generally.  A  man  cannot 
by  any  exercise  of  his  art  or  industry  so  deal  with  them  as  to  furnish 
their  increase  for  the  use  of  mankind  without  destroying  the  stock.  He 
cannot  do  it.  He  can  only  take  them  indiscriminately.  He  can  prac- 
tice no  husbandry  in  relation  to  them;  and  if  they  maintain  their  exist- 
ence under  his  attacks  it  is  not  because  of  any  effort,  art,  or  labor  on 
his  part,  but  because  nature  has  made  such  an  enormous  provision  that 
they  are  practically  inexhaustible,  or  because  nature  has  furnished  them 
with  such  facilities  for  escape  that  man  cannot  capture  any  considera- 
ble number  of  them.  Consequently  in  reference  to  all  of  these  wild 
animals  where  the  award  of  ownership  to  an  individual  man  would  pro- 
duce no  great  social  blessing,  in  other  words,  where  there  are  no  so.  ial 
reasons  for  awarding  exclusive  possession,  an  exclusive  possession  is  not 
awarded,  and,  the  thing  is  regarded  as  incapable  of  exclusive  appro- 
priation. 

But,  even  in  the  case  of  wild  animals,  although  the  institution  of 
property  in  respect  to  them  would  not  accomplish  any  social  good,  would 
not  prevent  their  extermination,  still  society  resorts  to  the  best  means 
in  its  power  to  prevent  their  destruction,  and  it  assumes  a  sort  of  cus- 
tody over  them  by  the  establishment  of  what  are  called  "game  laws," 
more  or  less  effective  for  preserving  the  wild  races  of  animals,  but  still 
ineffective  where  the  demand  tor  them  is  so  great  and  their  facilities 
for  escape  so  little  that  the  ravages  of  man  become  destructive. 
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There  are  some  animals  which  lie  near  the  boundary  line  between  the 
wild  and  tame,  and  it  is  very  interesting  to  see  how  I  lie  law  deals  with 
these,  and  how  perfectly  in  accordance  with  the  principle  1  am  ende.iv 
oring  to  sustain.  Take  the  case  of  bees;  they  are  perfectly  wild.  Noth- 
ing can  be  wilder.  Nevertheless  man  can  induce  them  to  return  to  a 
particular  spot;  and  in  consequence  of  that  can  take  from  the  bees  their 
product,  and  can  therefore  increase  the  production  of  honey, — a  most 
useful  article — to  an  almost  indefinite  extent.  If  men  were  driven  for 
their  supply  of  honey  to  find  the  hives  of  wild  bees  in  the  forest,  their 
demand  could  never  be  supplied,  and  the  bees  themselves  would 
be  taken  away;  but  if  you  award  a  property  to  man  in  such  bee 
may  take  up  their  abode  in  the  hives  prepared  for  them ;  permit  him  to 
defend  his  title  to  them,  and  to  every  swarm  that,  at  the  appropriate 
season,  leaves  in  order  to  create  a  new  habitation  for  itself — if  you  give 
him  a  title  to  such  bees,  enable  him  to  practice  a  husbandry,  allow  him 
to  consider  as  exclusively  appropriated  to  himself  what  in  its  own  nature 
is  absolutely  incapable  of  appropriation, — if  the  law  will  step  in  to  the 
aid  of  human  infirmity  and  grant  these  rights — then  you  can  have  this 
product  of  honey  multiplied  to  an  indefinite  extent.  Society  does  it. 
It  does  it  for  that  purpose.  Our  municipal  law  which  I  have  heretofore 
shown  upon  this  point  is  based  upon  this  ground. 

The  same  is  true  of  the  wild  geese  and  swans.  The  breeding  of  these 
is  an  industry,  to  be  sure,  not  carried  on  on  so  large  a  scale,  but  it  pre- 
sents the  same  principles.  If  we  were  driven  for  our  supply  of  such 
birds  to  pursue  the  wild  flocks  with  such  means  as  are  adapted"for  that 
purpose,  the  supply  procurable  would  be  extremely  small;  but  if  man 
by  art  and  industry  can  so  far  reclaim  them  as  to  wont  them  to  a  par- 
ticular place,  take  the  annual  increase  from  them  and  preserve  the  stock, 
then,  without  taking  from  others,  we  greatly  multiply  the  product  which 
is  applicable  to  the  uses  of  man.  In  other  words,  another  like  occasion 
is  furnished  upon  which  the  law  will  lend  its  aid  to  man,  and  say  that 
these  animals  shall  be  deemed  exclusively  appropriated;  and  it  does  so. 
And  yet  for  the  greater  part  of  the  time  these  animals  are  roaming  in 
waters  not  belonging  to  their  owner  and  would  fly  from  him  as  quickly  as 
from  others,  should  he  attempt  to  capture  them  there. 

The  case  of  deer  upon  which  I  have  already  enlarged  is  the  same. 
Pigeons  the  same.  The  reindeer  of  Lapland  is  another  instance  of  an 
animal  naturally  wild,  but  in  which  the  law  assigns  to  man  a  property 
interest  and  deems  them  exclusive  property  although  they  wander  over 
vast  regions,  and,  instead  of  following  their  owners,  I  believe  the 
owners  follow  them. 

Now  we  see  the  principle  which  lies  at  the  foundation  of  the  municipal 
law  which  I  alluded  to  in  the  early  part  of  my  argument,  the  municipal 
law  of  all  civilized  nations  concurring  upon  these  points,  and  declaring 
in  regard  to  every  one  of  these  animals  commonly  designated  as  wild, 
that  if  man  can  so  deal  with  them  as  to  take  their  annual  increase  and 
preserve  the  stock,  then,  notwithstanding  they  may  fly  out  of  his  pos 
session  at  will,  still,  the  law  will  regard  them,  as  subjects  of  exclusive 
appropriation. 

But  the  law  does  not  stop  there.  It  is  interesting  to  observe  that  it 
will  go  to  all  extremities,  wherever  there  is  a  social  advantage  to  be 
gained,  and  will  allow  a  thing  to  be  the  subject  of  property  and  to  be 
regarded  as  the  subject  of  exclusive  appropriation,  although  it  is  abso- 
lutely intangible.  Take  patents  for  useful  inventions,  products  of  the 
mind,  and,  originally,  not  the  subjects  of  property  at  aH.  As  society 
advances,  as  civilization  develops,  as  the  need  of  these  products  of  the 
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mind  increases,  society  perceives  that  it  cannot  have  them  unless  it 
encourages  the  production  of  them ;  and  there  is  no  other  way  of  encour- 
aging the  production  except  by  awarding  to  the  meritorious  authors 
of  them  all  the  benefits  of  a  property  interest;  and  it  does  so.  We 
have  had  for  a  very  long  series  of  years  a  property  awarded  in  respect 
to  inventions  in  the  useful  arts.  The  principle  of  a  monopoly,  odious 
in  general,  is  applied  here;  and  society  does  not,  or  rather  will  not  stop 
there.  That  extension  of  the  rights  of  property  to  inventions  in  the 
useful  arts  did  not  go  so  far  as  to  give  a  right  of  property  in  all  the 
products  of  the  mind.  Literary  works,  the  contents  of  books  of  every 
description,  were  still  not  the  subject  of  property.  They  could  be 
appropriated  the  world  over,  by  whomsoever  pleased  to  appropriate 
them,  and  without  giving  any  ground  of  complaint  to  the  author;  but 
all  of  us  understand  how  gradually  and  by  degrees  that  has  been  con- 
sidered to  be  a  wrong  and  not  in  accordance  with  the  principles  of 
natural  law,  not  in  accordance  with  the  principles  of  justice:  and  so, 
after  a  while,  the  rights  of  authors  in  their  intellectual  products  were 
secured  to  them  by  copyright  laws  which  are  enacted  in  every  civilized 
state;  and  now  there  is  a  tendency  and  disposition  and  determination, 
let  me  say,  to  carry  it  still  further.  An  international  copyright,  secur- 
ing the  benefits  of  ownership  in  the  products  of  the  mind  all  over  the 
world  is  impatiently  awaited  and  will  probably,  ere  long,  be  enacted. 

Such,  then,  Mr.  President,  is  the  development  of  the  institution  of 
property.  It  is  the  development  of  the  conception  of  ownership  as  dis- 
tinguished from  actual  possession.  The  law  will  award  this  right  of 
property,  and  will  determine  that  things  incapable  of  absolute  and 
permanent  possession  may  yet  be  exclusively  appropriated  wherever 
there  is  a  social  good  which  may  thus  be  accomplished.  It  is  thus  that 
human  society,  proceeding  step  by  step,  and  from  age  to  age,  rears  its 
majestic  arrangements,  making  provision  for  the  satisfaction  of  every 
want  of  man,  and  every  aspiration  towards  civilization,  and  shaping 
and  conforming  all  its  methods  in  accordance  with  the  dictates  of  nat- 
ural law. 

What  then  is  the  general  conclusion  in  respect  to  animals  which  I 
conceive  to  be  established  by  this  reasoning?  It  is  this :  That  wherever 
an  animal,  although  commonly  designated  as  wild,  voluntarily  subjects 
itself  to  human  power  to  such  an  extent  as  to  enable  particular  men, 
or  a  particular  nation,  by  the  exercise  of  art,  industry  and  self-denial 
to  deal  with  that  animal  so  as  to  take  its  annual  increase  and  at  the 
same  time  to  preserve  the  stock,  and  any  taking  of  it  by  others  would 
tend  to  destroy  the  race  it  becomes  the  subject  of  property.  That 
proposition  seems  to  me  to  be  so  reasonable  upon  the  mere  statement 
that  it  ought  to  be  allowed  without  argument;  but  I  have  endeavored 
to  begin  at  the  beginning,  and  to  show  that  every  ground  and  every  rea- 
son which  supports  the  award  of  property  any  where  and  to  any  extent, 
applies  to  that  case,  and  makes  the  animal  the  subject  of  property. 

It  only  remains  to  apply  that  conclusion  to  the  particular  animal  about 
which  our  controversy  is  concerned,  namely,  seals.  Ineed  not,of  course, 
recapitulate  again  the  facts.  They  are  all  fresh  in  your  recollection. 
It  is  enough  to  say  that  they  do  submit  themselves  voluntarily  to  the 
power  of  man  to  such  an  extent  as  to  enable  the  owners  of  the  Pribylof 
Islands,  to  whose  power  they  thus  submit  themselves,  to  take  by  the 
exercise  of  art,  industry,  and  self-denial,  the  superfluous  annual  increase 
without  destroying  the  stock;  and  that  is  the  way  and  the  only  way  in 
which  the  human  race  under  civilized  conditions  can  continue  to  enjoy 
the  benefits  of  that  blessing  of  Providence.  Unless  an  award  of  prop- 
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erty  is  made  to  the  United  States  in  that  animal,  or  what  is  equivalent 
to  it,  tlic  late  of  the  animal  is  already  sealed. 

In  looking  at  the  meritorious  features  which  the  ownersof  the  Pribylof 
Islands  exhibit,  and  which  constitute  their  title  to  this  award  of  prop- 
erly, it  may  at  first  sight  appear  that  they  do  not  have  the  same  sort  of 
merit  that  thecultivator  of  the  land  has  to  the  bushel  of  gi  -ain  that  he  pro- 
duces, or  that  the  manufacturer  of  an  agricultural  implement  has,  which 
is  in  every  part  of  it  the  fruit  of  his  labor;  but  when  you  look  closely 
into  the  case  you  will  see  that  the  merit  of  the  owners  of  those  islands 
is  precisely  of  the  same  character  and  goes  to  the  same  extent:  and 
that  the  present  existence  of  that  herd  is  just  as  much  due  to  a  meri- 
torious, voluntary,  exercise  of  effort  on  the  part  of  the  owners  of  those 
islands  as  any  product  of  mechanical  industry  is  due  to  the  workman 
who  fashions  it.  This  species  of  property  it  will  be  remembered  is 
called  by  Blackstone  property  per  industriam  and  very  properly  called 
so.  Now,  what  industry  is  exhibited  by  the  owners  of  these  islands  to 
entitle  them  to  say  that  the  seals  are  their  property  per  indmtriam? 
They  remove  a  population  of  hundreds  of  people  at  great  expense  to 
those  islands,  feed  them,  keep  them  there  to  protect  these  animals  and 
their  breeding  places  against  all  enemies,  and  maintain  at  prodigious 
expense  a  marine  guard  along  the  coast  for  the  same  purpose.  Unless 
that  were  done,  marauders  would  swoop  down  upon  those  islands  and 
destroy  them  at  once.  In  the  next  place  they  do  not  kill  the  seals 
indiscriminately.  They  practice  abstinence,  self-denial.  They  might 
kill  every  animal  as  it  arrives  and  put  its  skin  on  the  market  at  once 
and  get  the  full  benefit  of  it.  That  is  the  temptation  always  to  man, 
to  take  the  utmost  that  he  can,  and  to  take  it  at  once  for  present  enjoy- 
ment. But  the  owners  of  the  Pribylof  Islands  practice  a  self  denial. 
They  forego  present  enjoyment.  They  forbid  themselves  that  enjoyment 
and  they  do  it  in  the  hope  of  obtaining  a  future  and  a  larger  good. 
They  practice  art  and  self-denial  and  confine  their  drafts  to  the  super- 
fluous males. 

I  wish  to  dwell  a  moment  upon  the  merits  of  that  particular  feature  of 
self  denial.  I  have  given  in  the  printed  argument  a  multitude  of  cita- 
tions which  illustrate  the  merit  of  this  quality  of  abstinence  as  a  founda- 
tion for  property.  All  political  economists,  for  instance,  in  treating  ot 
the  question  of  interest,  and  the  moral  right  which  a  man  has  to  exact 
interest  for  the  use  of  money,  defend  it  upon  this  ground.  Capital  is 
lent  and  interest  is  taken  upon  it.  What  is  capital0?  It  is  the  fruit  of 
saving.  A  man  who  has  produced  something,  instead  of  spending  it 
in  luxuries,  saves  it;  no  man  can  save  for  himself  alone.  He  saves  for 
the  whole  world  as  well.  He  saves  something  which  will  support  pro- 
ductive industry,  and  the  whole  productive  industry  of  the  world 
depends  upon  the  savings  of  the  world.  If  it  was  not  for  the  practice 
of  this  abstinence  which  leads  to  the  accumulation  of  wealth  which 
may  be  employed  for  the  purpose  of  sustaining  productive  industry, 
productive  industry  would  be  impossible. 

Mr.  Senior,  in  his  Political  Economy — he  is  an  author  of  recognized 
authority — says  (I  read  on  page  93  of  our  printed  Argument  from  the 
note) : 

But  although  human  labour  and.  the  agency  of  nature,  independently  of  that  of 
man,  are  the  primary  productive  powers,  they  require  the  concurrence  of  a  third  pro- 
ductive principle  to  give  them  complete  efficiency.  The  most  laborious  population 
inhabiting  the  most  fertile  territory,  if  they  devoted  all  their  labour  to  the  production 
of  immediate  results  and  consumed  its  produce  as  it  arose,  would  soon  tind  their 
utmost  exertions  insufficient  to  produce  even  the  mere  necessaries  of  existence 
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To  the  third  principle  or  instrument  of  production,  without  which  the  two  others 
are  inefficient  we  shall  give  the  name  of  abstinence)  a  term  by  which  we  express  the 
conduct  of  a  person  who  either  abstains  from  the  unproductive  use  of  what  he  can 
command,  or  designedly  prefers  the  production  of  remote  to  that  of  immediate  results. 

After  defining  capital  as  "an  article  of  wealth,  the  result  of  human 
exertion  employed  in  the  production  or  distribution  of  wealth",  he  goes 
on  to  say : 

It  is  evident  that  capital  thus  defined  is  not  a  simple  productive  instrument. 

It  is  in  most  cases  the  result  of  all  the  three  productive  instruments  combined. 
Some  natural  agent  must  have  afforded  the  material;  some  delay  of  enjoyment  must 
in  general  have  reserved  it  from  unproductive  use  and  some  labor  must  in  general 
have  been  employed  to  prepare  and  preserve  it.  By  the  word  abstinence  we  wish  to 
express  that  agent,  distinct  from  labour  and  the  agency  of  nature,  the  concurrence  of  which 
is  necessary  to  the  existence  of  capital  and  which  stands  in  the  same  relation  to  profit  as 
labour  does  to  wages. 

Wherever  you  can  find  among  men  a  disposition  to  forego  immedi- 
ate enjoyment  for  the  purpose  of  accomplishing  a  future  good  you  find  a 
prime  element  of  civilization,  and  it  is  that  which  society  encourages, 
and  worthily  encourages.  I  have  no  time  to  read  further  from  these 
citations  upon  the  merit  of  abstinence;  but  I  especially  commend  them 
to  the  attention  of  the  learned  Arbitrators.  That  is  what  is  exhibited 
upon  these  Pribylof  Islands.  The  United  States,  or  its  lessees,  do  not 
disturb  these  animals  as  they  come.  They  invite  them  to  come.  Thev 
devote  the  islands  entirely  to  their  service.  They  cherish  them  while 
they  are  there.  They  protect  them  against  all  enemies.  They  carefully 
encourage,  so  far  as  they  can,  all  the  offices  of  reproduction,  and,  at  the 
appropriate  time,  they  select  from  the  superfluous  males,  that  cannot 
do  any  good  to  the  herd  and  may,  under  certain  circumstances,  do 
injury  to  it,  the  entire  annual  increase  of  the  animal  and  apply  it  to  the 
purposes  of  mankind;  and,  without  the  exercise  of  those  qualities,  as  is 
perfectly  plain,  that  herd  would  have  been  swept  from  existence  half  a 
century  ago,  and  the  Pribylof  Islands  would  have  been  in  the  same 
condition  in  respect  to  seals  as  the  Falkland  Islands,  or  the  Masafuera 
Islands,  and  other  localities,  once  the  seats  of  mighty  populations  of 
these  animals. 

It  is  upon  these  considerations  that  I  base  the  position  of  the  United 
States,  that  it  has  a  right  of  property  in  those  seals.  There  is  no  prin- 
ciple upon  which  the  law  of  property  rests  which  does  not  defend  it, 
and  there  is  no  rule  of  the  municipal  law  itself,  so  far  as  that  law 
speaks,  which  does  not  support  it.  They  defend  it  completely  and 
absolutely;  and  when  we  step  beyond  the  boundaries  of  municipal  law 
to  the  moral  law,  the  law  of  nature,  that  law  which  is  the  foundation  of 
international  law,  it  also  speaks  with  a  concurring  voice;  and  in  what- 
ever direction  we  prosecute  our  inquiries  we  find  uniform  support  for 
the  same  doctrine.  All  the  rules  and  the  whole  spirit  of  municipal 
and  international  law  concur  and  contribute  to  this  conclusion  that 
the  property  of  the  United  States  in  that  seal  herd  is  complete  and  abso- 
lute, not  only  while  it  is  upon  the  islands,  but  wherever  it  wanders,  and 
is  protected  by  the  safeguards  which  property  carries  with  it  where- 
ever  it  has  a  right  to  go. 

If  there  were  anything  which  might  be  urged  against  this  conclusion, 
we  might  be  disposed  to  hesitate.  But  what  is  there  that  can  be  urged 
against  it.  What  right  is  there  that  can  be  set  up  n gainst  it?  If  there 
were  anybody  who  could  set  up  a  right  against  this  conclusion,  a  dif- 
ierent  case  would  be  made.  If  any  man  or  set  of  men,  or  any  nation, 
could  say:  "  This  conclusion  of  yours,  plausible  enough  in  itself,  defen- 
sible enough  in  itself,  nevertheless  comes  into  collision  with  a  right  of 
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ours,  defensible  upon  like  grounds,  that  is,  moral  grounds."  If  thai 
could  be  set  up,  it  would  raise  a  doubt.  But  what  is  there?  What 
right  is  there  in  these  pelagic  sealers — lor  they  are  all  we  have  to  deal 
with — to  contend  against  this  conclusion?  As  near  as  I  can  ascertain 
it  is  asserted  to  be  a  right  to  pursue  the  animal  because  it  is  a  free 
swimming  animal,  in  the  first  place,  and  because,  in  the  next  place, 
there  is  no  power  on  the  sea  to  prevent  it.  That  does  not  suggest  n 
principle  of  right  at  all.  How  can  it  be  said  that  tbcre  is  a  right  to 
pursue  an  animal  because  he  swims  freely  in  the  sea?  What  ground  is 
that  upon  which  to  attempt  to  establish  a  right ,  I  should  like  to  know. 
Why  should  one  be  permitted  to  destroy  a  useful  race  of  animal 
blessing  of  mankind,  because  they  happen  to  move  freely  in  the  s« 
I  cannot  conceive  that  that  suggests  even  the  shadow  of  a  right.  The 
other  ground  asserted  as  a  defense  for  pelagic  sealing,  namely,  that 
however  perfect  the  property  right  of  the  United  States  may  be,  they 
have  no  power  to  interfere  with  pelagic  sealers  on  the  high  seas,  is 
wholly  untenable.  It  seems  to  amount  to  the  solecism  that  there  may 
be  a  right  to  do  a  wrong  upon  the  sea ! 

There  is  no  more  right  to  do  a  wrong  upon  the  sea  than  there  is  upon 
the  land.  What  is  this  right  to  carry  on  pelagic  sealing?  What  is 
this  right  to  take  these  free  swimming  animals  in  the  sea,  mostly 
females  heavy  with  young,  or  suckling  their  pups?  Wrhat  kind  of  a 
right  is  that?  We  have  seen  that  it  necessarily  involves  the  destruc- 
tion of  the  animal.  How  can  you  connect  the  notion  of  a  right  with 
that?  It  is  a  right  to  sweep  from  the  face  of  the  earth  a  useful  race  of 
animals,  and  to  deprive  mankind  of  the  benefit  they  afford.  What  sort 
of  an  act  is  that,  to  destroy  a  useful  race  of  animals  ?  It  is  a  crime;  is  it 
not?  How  else  can  it  by  any  possibility  be  correctly  described?  It  is 
a  crime  against  nature.  It  is  a  defiance  of  natural  law;  and  if  it  were 
committed  within  the  boundaries  of  any  civilized  and  Christian  state. 
would  be  punished  as  a  crime  by  municipal  law.  It  has  no  character- 
istic, and  no  quality,  except  those  which  mark  a  crime.  What  good 
does  it  accomplish?  Does  it  give  to  mankind  a  single  seal  which  can- 
not be  taken  in  a  cheaper,  and  a  better  way?  I  have  already  shown 
that  the  entire  product  of  this  animal  can  be  taken  upon  the  islands  by 
a  less  expensive  method,  and  in  a  way  such  as  to  preserve  the  quality 
of  the  skins  in  a  better  manner.  It  does  no  good  in  any  particular  to 
mankind.  It  is  possible  that  seals  may  be  afforded  at  a  less  price  for 
a  short  time  by  the  practice  of  pelagic  sealing.  Of  course  if  you  can 
put  upon  the  market,  in  addition  to  what  is  taken  upon  the  islands, 
another  hundred  thousand  seals  taken  in  the  water,  you  can  temporarily 
reduce  the  price;  and,  although  the  method  of  taking,  them  is  more 
expensive,  the  world  may  get  them  for  a  while  at  a  less  cost;  but  you 
are  taking  the  stock,  are  you  not?  You  are  not  taking  the  increase. 
The  question,  and  the  only  question,  is  how  the  increase  of  the  animal 
can  be  best  taken  for  the  purposes  of  mankind.  We  have  no  right  to 
anything  else.  Anything  else  is  destruction.  Therefore  these  sealers 
are  doing  no  good  to  mankind.  They  are  doing  no  good  to  anybody. 
They  are  destroying  the  occupations  of  the  large  number  of  manufac- 
turers, of  whom  there  are  thousands,  residing  in  Great  Britain  and 
whose  occupation  consists  in  manufacturing  the  skins  for  market. 
Their  occupation  is  taken  away  by  it.  They  are  doing  injury  in  every 
direction.  They  are  doing  no  good  to  anyone,  not  even  themselves, 
for  their  own  occupation  will  be  gone  in  a  few  years.  Nature  has  so 
ordered  it  that  any  pursuit  or  occupation  like  this  Avhich  consists  simply 
in"  destroying  one  of  the  blessings  of  Providence,  does  no  good,  and 
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nothing'  but  evil,  in  any  direction.  We  say  we,  the  United  States,  can 
take  the  entire  product  of  this  animal,  furnishing  it  to  the  commerce  of 
the  world  in  the  least  expensive  and  in  the  best  manner.  Why  do  you 
not  permit  us  to  do  it?  Why  break  up  this  employment?  There 
seems  to  be  no  reason  for  it.  Then  again,  as  I  have  already  said  in  an 
earlier  part  of  my  argument,  one  of  the  limitations  to  which  property  is 
subject,  and  especially  property  owned  by  nations,  is  a  trust  for  the 
benefit  of  mankind.  Those  who  have  the  custody  of  it  and  the  manage- 
ment of  it  have  a  duty  in  respect  to  it.  Indeed  the  whole  subject  of 
rights  should  be  regarded  as  one  dependent  upon  duties,  rights  spring- 
ing out  of  duties,  rather  than  duties  out  of  rights.  It  is  the  duty  of 
the  United  States  to  cultivate  that  bounty  of  nature,,  the  possession  of 
which  is  thus  assigned  to  them,  and  to  make  it  productive  for  the  pur- 
poses of  the  world.  That  is  their  duty.  Why  should  they  not  be  per- 
mitted to  perform  it?  Can  a  reason  be  assigned  why  they  shall  not  be 
permitted  to  perform  that  duty.  They  can  not  perform  that  duty,  if 
the  animal  is  destroyed. 

Has  the  United  States  even  the  right  to  destroy  that  seal?  It  has 
the  power.  Has  it  the  right  f  Has  it  the  right  to  go  upon  those  islands 
and  club  every  seal  to  death  and  thus  deprive  the  world  of  the  benefit 
of  them?  Certainly  not.  Have  these  pelagic  sealers  any  better  right 
to  do  that  than  the  United  States  have?  I  have  no  doubt  that  if  the 
United  States  should  wilfully  say:  "We  will  destroy  that  property. 
Although  having  the  ability  to  preserve  it,  we  will  destroy  it" — and  it 
were  the  case  of  a  piece  of  property  the  use  of  which  was  absolutely 
necessary  to  mankind — if  the  seal  contained  some  quality  which  was 
highly  medicinal,  a  specific  against  certain  diseases  which  afflict  the 
human  race,  and  the  possession  of  which  was  necessary  in  order  to 
enable  the  human  race  to  withstand  such  disease — the  world  would 
have  a  right  to  interfere,  take  possession  of  those  islands,  and  discharge 
those  duties  which  the  United  States  were  betraying.  What  duty  have 
these  pelagic  sealers  in  respect  to  these  seals  ?  They  have  none  because 
they  cannot  do  anything  but  mischief  with  them.  The  United  States 
has  a  duty.  It  is  to  cultivate  that  advantage  which  in  the  great  parti- 
tion among  nations  of  the  blessings  of  the  earth  has  fallen  to  their 
lot.  It  is  the  duty  of  the  United  States  to  preserve  it,  to  cultivate  it 
and  to  improve  it.  Shall  they  not  have  the  power  to  do  it?  Is  it  not 
the  duty  of  other  nations  and  other  men  to  abstain  from  interference? 
It  seems  to  me  that  nothing  can  be  plainer  than  that  conclusion. 

There  is  no  right,  therefore,  that  can  be  set  up  against  the  claim  of 
the  United  States.  Well,  if  there  were  something  less  than  a  rightj  if 
there  were  some  inconvenience  to  which  mankind  would  be  subjected, 
if  pelagic  sealing  were  prohibited  and  an  exclusive  property  interest 
awarded  to  the  United  States,  we  might  hesitate ;  but  there  is  not. 
There  is  no  inconvenience  even.  There  is  indeed  a  suggestion  on  the 
part  of  Great  Britain  of  an  inconvenience  in  this  particular.  It  is  said 
that  it  is  building  up  a  monopoly  for  the  United  States,  enabling  them 
to  gain  a  monopoly  in  the  sealskins  and  thereby  acquire  a  great  profit. 
Well,  I  admit  that  it  would  be  a  monopoly.  There  is  always  a  monop- 
oly when  one  particular  nation,  or  particular  men,  own  an  entire  source 
of  supply.  It  is  not  an  absolute  monopoly,  for  there  is  a  certain  com- 
petition on  the  part  of  Russia  and  Japan;  but  it  is  in  the  nature  of  a 
monopoly  of  course.  Where  there  is  an  object  in  nature  of  which  the 
supply  is  limited,  if  the  source  lies  wholly  within  the  power  of  some 
particular  nation  it  must  necessarily  have  a  monopoly.  That  is  una- 
voidable. But  it  is  a  monopoly  to  the  United  States,  of  course,  only 
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because  the  United  States  happens  to  have  those  particular  islands. 
The  possession  of  them,  the  sovereignty  over  them  must  be  awarded  to 
some  nation,  and  therefore  a  monopoly  is  in  a  eertain  sense  necessary. 
But  is  it  an  injurious  monopoly,  is  it  an  objectionable  monopoly?  Not 
at  all. 

Senator  MORGAN.  The  islands  were  bought  chiefly  on  that  account, 
were  they  not? 

Mr.  CARTER.  I  do  not  know  that  they  were.  I  hardly  think  they 
were. 

Senator  MORGAN.  What  else  was  there? 

Mr.  CARTER.  There  was  not  much  else  except  territory.  Tt  is  some- 
times said  that  they  were  bought  on  that  account,  and  there  are  some 
evidences  that  I  have  read  tending  to  show  that  that  was  one  of  the  main 
considerations;  but  whether  that  was  the  real  motive  or  not  I  cannot 
say.  I  do  not  resort  to  that  as  furnishing  the  slightest  strength  to  my 
argument.  It  is  just  as  powerful  without  it.  I  ain  speaking  as  to 
whether  it  is  a  monopoly  or  not.  When  does  a  monopoly  became  injuri- 
ous to  man  ?  It  is  only  when  it  is  an  artificial  monopoly.  If  there  is  a 
natural  monopoly  in  a  particular  product  and  the  whole  annual  supply 
of  that  particular  product  is  thrown  upon  the  world  the  price  of  it  will 
necessarily  depend  upon  the  relation  between  the  supply  and  the 
demand.  Sometimes  there  is  a  monopoly  in  a  particular  region  of  the 
world  of  a  particular  article,  but  the  supply  is  yet  so  abundant  that 
if  the  whole  product  of  that  particular  region  were  thrown  upon  the 
market  the  price  of  it  would  be  extremely  low,  and  pay  but  a  small 
profit  and  mankind  would  get  it  at  a  very  low  rate.  That  is  supposed 
to  have  once  been  the  case  with  the  Spice  Islands,  belonging  to  Hoi 
laud.  If  all  the  pepper  and  other  spices  produced  upon  those  islands 
were  thrown  upon  the  markets  of  the  world,  they  would  be  glutted. 
The  world  would  get  them  at  a  very  trifling  sum  and  the  producers  of 
the  spices  would  make  no  profit  at  all.  What  did  the  proprietors  of  the 
Spice  Islands  do?  They  did  not  simply  withhold  from  the  market,  for 
that  would  answer  no  purpose;  but  they  made  an  artificial  scarcity  by 
destroying  half  the  crop,  and  the  world  needing  more  than  half,  they 
were  enabled  to  exact  very  high  prices  and  to  make  a  great  profit. 
That  is  the  only  way  in  which  a  monopoly  of  a  natural  production  can 
be  made  use  of  unfairly  and  disadvantageous!^  to  mankind,  and  be 
made  the  means  of  exacting  an  extortionate  price.  You  must  artifi- 
cially limit  the  supply.  But  not  only  has  that  never  been  done  here,  but 
it  never  can  be  done.  I  say  it  never  can  be  done,  because  no  profit  can 
ever  be  found  in  it.  There  is  a  demand  for  every  seal  skin  that  can  be 
produced,  and  a  profitable  demand;  and  the  whole  supply  is  thrown 
upon  the  market.  There  is  not  one  withheld.  The  world  is  not  com- 
pelled to  take  a  single  seal;  and  if  there  is  a  large  price  paid  for  the 
seals  under  those  circumstances,  that  price  is  simply  the  result  of  com- 
petition among  those  who  want  them.  If  anybody  is  required  to  pay  a 
large  price  for  them,  it  is  because  somebody  else  is  ready  to  pay  a  large 
price.  They  are  all  contributed  to  the  commerce  of  the  world,  as  I  have 
already  said,  just  as  if  they  were  put  up  at  auction.  The  world  bids 
for  them  and  they  go  where  the  highest  price  can  be  obtained  for  them. 

If  the  lessees  of  the  Islands  under  those  circumstances  make,  as  they 
probably  do  make,  a  large  profit,  is  there  anything  unfair  or  unjust 
about  it?  Taking  into  account  what  is  paid  to  the  United  States 
and  the  profits  of  the  lessees  besides,  all  of  which  must  be  fairly 
regarded  as  the  profits  of  the  industry,  there  is  of  course  a  very  large 
profit  upon  every  skin  that  is  sold;  that  is  to  say,  the  price  of  the  skins 
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may  pay  two  or  three  times  over  for  all  the  labor  and  all  the  expense 
which  the  gathering  of  the  product  costs.  There  is  a  very  large  profit*. 
That  goes  to  the  United  States,  and  to  these  lessees — is  distributed 
among  them.  It  is  exacted,  of  course,  from  the  citizens  of  the  United 
States  the  same  as  it  is  from  the  rest  of  the  world;  but  it  goes  to  the 
United  States  and  these  lessees.  What  objection  is  there  to  that?  Is 
that  anything  more  than  a  fair  remuneration  from  this  bounty  of  Prov- 
idence which  is  placed  in  their  custody  and  in  their  control,  and  for 
their  labor,  their  efforts,  and  their  exertions  in  preserving  it  and  fur- 
nishing it  for  the  use  of  mankind?  Of  course  not.  It  is  perfectly  fair. 
It  may  be  the  source  of  a  profit.  So  there  are  a  thousand  things  in 
commerce  which  are  the  sources  of  profit  to  particular  nations  which 
have  natural  advantages  over  other  nations  in  producing  them.  The 
advantage  is  not  different  in  its  nature  in  this  case. 

In  short  it  comes  to  this:  That  it  is  only  by  the  exercise  of  the  care, 
industry  and  self  denial  on  the  part  of  the  Government  of  the  United 
States  that  the  world  can  have  this  blessing.  The  whole  of  it  is  thrown 
upon  the  world  and  the  price  is  determined  solely  by  the  buyers  and 
by  what  they  see  fit  to  give.  If  the  owners  of  the  islands  should  see 
fit  to  withhold  from  the  market  at  any  particular  time  any  considerable 
number  of  these  skins,  what  would  they  do  with  them?  How  would 
they  gain  by  that  procedure  at  all?  The  next  year,  or  the  next — some 
time  after  that — they  would  be  obliged  to  throw  the  part  withheld  upon 
the  market  and  that  would  depress  the  market  so  that  the  loss  they 
would  incur  in  that  fcay  would  lar  exceed  any  gain  that  there  was  any 
promise  of.  No,  there  never  can  be  any  temptation  for  keeping  any 
part  of  the  product,  except  under  very  unusual  circumstances,  such  as 
a  decline  in  the  demand  owing  to  some  special  circumstance,  which 
might  induce  the  proprietors  of  the  islands  to  say:  "We  think  we  can 
do  better  with  the  skins  next  year  than  this  year."  But  in  general  they 
can  reap  no  unfair  advantage  from  the  possession  of  this  natural 
monopoly. 

There  is  another  suggestion  I  observe  in  the  Case  and  Argument  on 
the  part  of  Great  Britain.  These  meritorious  grounds  upon  which  the 
title  of  the  United  States  depends  are,  of  course,  perceived  by  the  other 
side,  and  they  seek  to  find  something  of  a  similar  nature  upon  which 
to  support  their  alleged  right.  What  have  they?  I  have  discovered 
two  things  which  they  put  forward  or  suggest.  They  recognize  the 
natural  advantage  which  the  owners  of  the  Islands  have,  owing  to  the 
seals  submitting  themselves  fully  to  the  power  of  man  there  and  the 
thing  they  put  against  that  is  this :  They  say  this  seal  has  two  habitats; 
one  on  these  islands,  and  the  other  in  the  sea  along  the  coast  of  British 
Columbia.  That  is  they  seek  to  attach  the  seals  to  British  territory, 
Canadian  territory,  and  say  that  they  have  a  superior  right  also 
grounded  upon  favorable  conditions  of  locality,  etc. 

That  does  not  amount  to  enough  to  talk  about.  It  is  not  an  advan- 
tage which  enables  them  to  deal  with  the  seals  in  any  different  way. 
They  still  cannot  take  them  in  any  other  way  than  by  this  indiscrimi- 
nate pursuit  which  sacrifices  males  and  females  alike — or  females  to  a 
larger  extent  than  males.  It  does  not  enable  them  to  practice  a  hus- 
bandry in  respect  to  the  animal,  and  to  give  to  mankind  the  benefit  of 
the  increase  without  destroying  the  stock ;  and  so  it  should  be  dismissed, 
even  if  it  were  true  in  fact.  But  it  is  not  true  in  fact.  It  is  only  a  con- 
jecture. The  seal  has  no  winter  habitat.  He  is  on  the  move  all  the 
time;  if  he  has  a  habitat  along  the  coast  of  British  Columbia,  he  has 
the  same  habitat  along  the  coast  of  California  and  Oregon,  which  is 
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territory  of  the  United  States,  and  along  a  vast  extent  of  this  soimiem 
part  of  Alaskan  territory  and  of  (he.  Aleutian  Chain.  A  winter  habitat 
along  the  coast  of  British  Columbia,  if  it  were  anything  but  an  imagi- 
nation, is  too  slight  a  consideration  to  form  any  figure  in  this  discussion* 

What  is  the  other  ground  of  merit?  That  is  rather  more  singular,  as 
it  seems  to  me.  They  say  the  seals  consume  along  the  shore  of  British 
Columbia  a  great  many  fish  in  the  sea.  The  suggestion  is,  I  supp* 
that  if  the  seals  did  not  consume  tho.se  fish,  the  inhabitants  of  tii 
shores  would  catch  them  and  that,  therefore,  the  seals  take  away  those 
fish  from  them !  In  other  words  the  intimation  is:  "We  feed  the<e>ea!s 
with  our  fish!"  All  I  have  to  say  in  reply  to  that  is  that  the  fish  which 
they  consume,  these  squids,  and  crustaceans  and  cods,  and  what  not. 
are  not  the  property  of  Canada,  or  of  Great  Britain.  They  are  the 
property  of  mankind.  Mankind  feeds  these  seals.  It  is  from  mankind 
that  they  get  their  sustenance.  They  take  it  out  of  the  illimitable  stores 
of  the  sea.  It  is  not  the  property  of  any  nation,  but  of  mankind.  I 
grant  you  that  the  circumstance  that  mankind  feeds  these  seals  with 
its  fish  is  a  circumstance  tending  to  give  mankind  an  interest  in  the 
product.  The  seals  in  a  beneficial  sense  belong  to  mankind.  That  is 
our  position;  and  we  give  them  to  mankind;  and  mankind  works  out  its 
true  and  beneficial  title  only  by  employing  the  agency  and  the  instru- 
mentality of  the  United  States.  That  is  the  only  way  whereby  mankind 
can  reach,  or  ought  to  reach  them.  The  world  says  to  the  United 
States :  "You  have,  by  nature,  this  extraordinary  advantage  of  locality, 
and  possession.  You,  and  you  alone,  have  the  ability  to  take  the  whole 
annual  increase  of  this  animal  and  furnish  it  to  the  world  if  you  AY  ill 
only  cultivate  it.  It  is  your  duty  to  improve  your  natural  advauta  . 
by  taking  the  annual  increase,  and  when  you  do  that,  we  get  the  benefit 
of  these  seals,  and  we  get  it  in  the  only  way  which  it  can  be  afforded  to 
us.  No  other  nation  can  touch  the  animal  except  on  the  high  seas,  and 
to  take  it  there  is  to  destroy  it."  Therefore,  the  argument  that  the  fish 
which  these  seals  consume  are  fish  belonging  to  British  Columbia  and 
that,  therefore,  the  inhabitants  of  that  region  have  an  equity  of  a  supe- 
rior character  in  the  seal  entirely  disappears.  There  is  neither  fact  nor 
reason  to  support  it. 

In  reaching  these  conclusions  as  to  property  in  seals,  it  will  be 
observed  that  I  rely  on  no  disputed  facts;  upon  no  facts  which  are  in 
serious  dispute.  I  have  said  so  at  least.  My  assertion  in  that  particu- 
lar may  not  be  accepted;  but  I  feel  quite  sure  that  when  the  members 
of  this  Tribunal  come  to  consider  the  facts,  they  will  agree  that  all  the 
facts  I  rely  upon,  are  placed  beyond  dispute.  They  are  conceded,  or 
placed  beyond  dispute  by  the  evidence;  but  I  could  really  make  the 
whole  argument  upon  a  much  narrower  ground  of  fact  and  keep  myself 
within  what  is  absolutely  indisputable. 

Here  is  the  report  of  the  joint  Commissioners;  it  will  be  found  at 
page  309  of  the  Case  of  the  United  States,  and  contains  the  following: 

5.  We  are  in  thorough  agreement  that  for  industrial  as  well  as  for  other  obvious 
reasons  it  is  incumbent  upon  all  nations,  and  particularly  upon  those  having 
direct  commercial  interests  in  fur-seals,  to  provide  for  their  proper  protection  and 
preservation. 

6.  Our  joint  and  several  investigations  have  led  us  to  certain  conclusions,  in  the 
first  place,  in  regard  to  the  facts  of  seal  life,  including  both  the  existing  conditions 
and  their  causes;  and  in  the  second  place,  in  regard  to  such  remedies  as  may  bo 
necessary  to  secure  the  fur-seal  against  depletion  or  commercial  extermination. 

7.  We  find  that  since  the  Alaska  purchase  a  marked  diminution  in  the  number 
of  seals  on  and  habitually  resorting  to  the  Prybilof  Islands  has  taken  place;  that  it 
has  been  cumulative  in  effect,  and  that  it  is  the  result  of  excessive  killing  by  man. 
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The  PRESIDENT.  Is  that  in  accordance  with  what  you  have  said?  I 
think  you  stated  that  diminution  has  been  taking  place  since  1884  or 
at  least  since  the  Alaska  purchase,  which  was  in  1867. 

Mr.  CARTER.  This  report  does  not  state  any  diminution  at  successive 
periods;  nor  does  it  state  the  beginning  of  the  diminution. 

The  PRESIDENT.  Your  statement  I  believe  is  that  the  draft  of  one 
hundred  thousand  seals  a  year  would  not  affect  the  condition  of  the 
herd! 

Mr.  GARTER.  That  is  my  statement 5  that  is  if  pelagic  sealing  were 
not  carried  on. 

The  PRESIDENT.  That  draft  was  observed  for  several  years  after  the 
Alaska  purchase. 

Mr.  CARTER.  Yes.  It  will  be  observed  that  there  was  a  prodigious 
taking  just  prior  to  the  establishment  of  regulations  by  the  United 
States  which  diminished  the  numbers  of  the  herd  a  great  deal.  -  That 
diminution  began  then  in  1869;  but  unless  that  had  been  increased  by 
pelagic  sealing  I  have  no  doubt  that  the  draft  of  one  hundred  thousand 
a  year  could  be  maintained.  But  I  take  the  statement  of  these  Com- 
missioners that  "  since  the  Alaska  purchase  a  marked  diminution  in 
the  number  of  seals  on  and  habitually  resorting  to  the  Pribylof  Islands 
has  taken  place;  that  it  has  been  cumulative  in  its  effect  and  that  it  is 
the  result  of  excessive  killing  by  man."  I  take  that  finding  to  mean 
this:  That  this  herd  of  seals  is  at  the  present  time  in  the  course  of 
extermination,  and  that  that  extermination  is  due  to  killing  by  the 
hand  of  man.  I  take  those  two  facts  and  that  is  all  that  is  neces- 
sary for  the  purpose  of  establishing  a  full  foundation  for  the  property 
argument. 

It  follows  from  that  fact  that  fur-seals  must  perish  unless  their 
killing  is  regulated;  and  it  follows  from  that  that  all  unregulated  killing 
is  wrong.  It  follows,  I  say,  from  that  that  the  extermination  of  the 
seals  which  is  in  progress  is  due  to  unregulated  killing.  I  do  not  say 
now  where  unregulated.  It  follows  that  all  unregulated  killing  is  wrong, 
because  it  leads  to  destruction.  We  know  that  there  is  a  mode  of  regu- 
lated killing  by  which  the  race  can  be  preserved,  and  that  is  by  confin- 
ing it  to  the  Prybilof  Islands;  and  we  know  that  sealing  upon  the  high 
seas  cannot  be  regulated.  All  unregulated  sealing  is  wrong.  Sealing 
upon  the  high  seas  is,  and  must  be,  unregulated,  because  no  discrimina- 
tion is  possible  between  the  stock  and  the  increase;  and,  more  than 
that,  the  attack  of  the  pelagic  sealers  is  principally  upon  the  stock,  and 
not  upon  the  increase,  for  wherever  a  single  female  is  killed  the  stock 
is  struck  directly. 

Therefore,  standing  upon  the  mere  finding  of  this  joint  report  there 
is  fact  enough  upon  which  all  the  conclusions  of  my  argument  may  be 
sustained. 

There  are  some  technical  objections  that  are  urged  against  the  award 
of  property.  It  is  said,  you  cannot  identify  these  senls;  that  the  seals 
found  upon  the  Pribilof  Islands  may  perhaps  come  from  the  Com- 
mander Islands.  As  I  have  already  said,  that  is  founded  upon  conjecture. 
In  dealing  with  a  large  subject  like  this  the  mere  possible  circumstance 
that  there  might  be  a  few  individuals  intermingling  is  of  no  consequence 
at  all.  No  judicial  Tribunal  would  take  notice  of  it  at  all.  The  great 
fact  is  obvious,  and  I  think  admitted,  that  the  great  bulk  of  the  herd 
which  goes  on  the  Northwest  Coast  of  America  and  between  the  Pri- 
bilof Islands  and  the  state  of  California  has  its  breeding  place  at  the 
Pribilof  Islands;  and  every  individual  of  it  at  some  time  or  other, 
visits  those  islands  and  submits  itself  to  the  power  of  man  there. 
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There  is  another  thing  that  is  suggested  and  that  is  if  a  prope 
right  should  be  allowed  iii  these  animals  to  the  United  States  it  might 
interfere  with,  and  prevent,  the  enjoyment  by  the  Indians  along  the 
coast  of  an  immemorial  right  and  privilege  of  theirs  to  hunt  seals  for 
their  own  purposes.  That  right  of  the  Indians,  such  as  it  is,  deserves 
very  respectful  consideration.  It  stands  upon  something  in  the  nature 
of  moral  grounds,  I  admit.  They  have  something  of  a  better  claim  than 
these  pelagic  sealers.  There  is  some  reason  for  saying  that  you  should 
not  deprive  these  Indians  who  have  lived  along  that  coast  always  and 
who  have  from  time  immemorial  supported  themselves  to  a  greater  or 
less  extent  by  going  out  in  their  canoes  in  the  sea  and  spearing  these 
seals,  of  that  mode  of  sustaining  existence.  It  might  subject  them  to 
starvation.  You  must  support  them  at  least  if  you  do  deprive  them  of 
it.  The  force  of  these  considerations  I  have  no  disposition  to  disguise. 
But  what  is  the  nature  of  that  case.  That  is  a  pursuit  of  the  animals, 
not  for  the  purpose  of  commerce,  but  by  barbarians — for  they  are 
such — for  their  own  existence.  It  is  a  pursuit  which  of  itself  makes 
an  insignificant  attack  upon  the  herd.  It  is  a  pursuit  which  is  prop- 
erly classified  among  the  natural  sources  of  danger  to  the  herd  just  as 
much  as  the  killer  whale;  and  I  have  at  an  early  point  in  my  argument 
so  considered  it.  It  is  insignificant  in  amount.  It  does  not  affect  the 
size  of  the  herd;  it  does  not  affect  any  of  the  conditions  which  1  haver 
considered  as  necessary  for  the  preservation  of  the  existence  of  the 
herd.  It  is,  therefore,  a  pursuit  which  might  be  tolerated  without 
danger  to  the  herd. 

Therefore,  it  is  quite  possible  that  the  United  States  should  have  a 
property  interest  in  the  seals,  subject,  however,  to  the  right  of  the 
Indians  to  pursue  them  in  the  manner  in  which  they  were  accustomed 
to  do  in  former  times;  that  is  to  say,  for  their  own  purposes,  and  in 
canoes  from  the  shore.  That  is  a  barbaric  pursuit.  That  is  an  instance 
with  which  the  Government  of  the  United  States  is  quite  familiar,  of  the 
survival  of  barbaric  conditions  down  into  civilized  life.  It  is  a  condi- 
tion with  which  the  Government  of  Great  Britain  is  also  perfectly 
familiar,  for  it  has  to  deal  with  it  in  many  quarters  of  the  globe.  So 
long  as  the  Indians  exist,  and  until  they  are  provided  with  other  means 
of  support  they  should  be  allowed  to  continue  their  natural  pursuits  so 
far  as  possible;  and  it  cannot  be  supposed  that  the'United  States  would 
ever  undertake  to  interfere  with  these  Indians  so  as  to  deprive  them  of 
their  rights. 

But  there  is  one  limitation  to  that.  This  is  a  survival  of  barbaric 
conditions.  It  is  a  barbaric  pursuit,  and  being  a  barbaric  pursuit,  does 
not  endanger  the  existence  of  the  herd,  because  it  is  not  carried  to  suffi- 
cient extent.  There  is  not  a  large  population  dependent  upon  it;  but 
it  will  not  do,  undercover  of  that  pursuit,  to  allow  civilization  to  invade 
in  that  manner  the  herds  of  fur-seal.  It  will  not  do  to  employ  these 
Indians  and  man  large  vessels  with  them  upon  the  high  seas  there  to 
attack  these  seals  for  the  purpose  of  furnishing  them  to  commerce. 
That  is  not  a  dealing  of  barbaric  nations  with  seals. 

That  is  a  dealing  of  civilized  nations  with  the  seals.  Barbaric  nations 
have  rights  which  civilized  nations  have  not,  in  certain  particulars.  As 
I  have  said  many  times  in  the  course  of  my  argument,  the  attack  by 
barbarians  upon  the  fruits  of  the  earth  is  limited,  confined,  and  gener- 
ally not  destructive  because  it  is  small;  but  when  civilization  makes  its 
attack  upon  them,  its  methods  are  perfectly  destructive,  unless  those 
appliances  are  made  use  of  which  civilization  supplies,  and  by  which 
that  destruction  may  be  avoided.  This  is  the  precise  function  which 
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the  institution  of  property  performs.  Therefore  there  is  no  difficulty 
in  awarding  to  the  United  States  a  right  of  property  subject  to  the 
right  of  the  Indians  to  capture  in  the  manner  in  which  they  were  for- 
merly accustomed  to  do  before  the  use  of  vessels  for  pelagic  sealing, 
but  not  the  right  to  go  out  in  pelagic  sealing  vessels. 

The  PRESIDENT.  Do  you  not  think  it  is  very  difficult  to  draw  a  legal 
line  of  limitation  between  what  an  Indian  is  allowed  to  do  for  himself, 
and  what  he  may  be  allowed  or  permitted  to  do  in  the  service  of  an 
European  or  civilized  man  ? 

Mr.  CARTER.  There  are  always  practical  difficulties  connected  with 
the  dealings  with  barbaric  tribes.  There  are  always  greater  or  less  diffi- 
culties; but  there  are  no  insuperable  difficulties  connected  with  it. 

The  PRESIDENT.  Do  you  find  there  is  a  substantial  legal  difference 
between  the  two  cases. 

Mr.  CARTER.  There  is  a  substantial  difference. 

The  PRESIDENT.  Between  the  case  of  an  Indian  fishing  on  his  own 
account  and  an  Indian  fishing  on  the  account  of  a  civilized  man? 

Mr.  CARTER.  I  think  there  is  a  very  substantial  one. 

The  PRESIDENT.  A  substantial  legal  difference? 

Mr.  CARTER.  Yes ;  I  think  so.  When  I  speak  of  legal,  I  mean  moral 
or  international  grounds.  There  is  no  sharp  distinction. 

The  PRESIDENT.  Moral  and  international  are  two  different  fields  of 
discussion,  I  think,  though  they  may  often  join. 

Mr.  CARTER.  Not  so  different  as  may  be  supposed. 

The  PRESIDENT.  They  are  not  contrary. 

Mr.  CARTER.  Not  so  different  as  may  be  supposed.  International 
law  rests  upon  natural  law,  and  natural  law  is  all  moral.  The  law  of 
nature  is  all  moral;  and  it  is  a  great  part  of  international  law.  If  the 
dictates  of  the  law  of  nature  are  not  repelled  by  any  actual  usage  of 
men,  then  they  must  be  allowed  to  have  their  effect,  and  the  dictates 
of  the  law  of  nature  are  the  dictates  of  international  law.  To  say  that 
they  are  moral  does  not  distinguish  them  at  all  from  such  as  are  legal. 
We  have  sharp  distinctions,  of  course,  in  municipal  law  between  what 
is  moral  and  what  is  legal,  but  in  international  law  whatever  relates  to 
actual  human  concerns,  the  property  of  nations,  and  actual  affairs, 
whatever  is  dictated  in  respect  to  these  by  the  law  of  nature,  is  not 
only  the  moral  law,  but  the  legal  law  also. 

There  is  the  broadest  sort  of  difference  between  the  two  cases.  The 
Indian  goes  out  and  attacks  and  kills  the  seals  for  the  purpose  of  sus- 
taining himself,  making  a  skin  which  he  is  going  to  wear,  and  getting 
food  to  eat. 

Lord  HANNEN.  Is  it  to  be  confined  to  merely  their  sustenance? 
Were  they  not  the  only  suppliers  of  the  skins  in  the  first  instance? 
They  bartered  the  skins,  for  there  was  no  other  source  until  the  Pri- 
bylof  Islands  were  discovered.  That  trading  so  frequently  referred  to 
was  a  trading  in  these,  amongst  other  skins. 

Mr.  CARTER.  That  is  true;  they  were  original  traders.  They  were 
made  use  of  for  the  purposes  of  commerce.  But  that  was  commerce. 

Lord  HANNEN.  Yes;  carried  on  by  the  natives. 

Mr.  CARTER.  But  it  was  commerce.  They  were  supplying  the  com- 
merce of  the  world.  They  were  not  furnishing  themselves  with  cloth- 
ing. They  were  not  furnishing  themselves  with  seals  for  food. 

The  PRESIDENT.  That  you  consider  was  allowed  at  the  time,  and 
would  not  be  allowed  now. 

Mr.  CARTER.  Before  the  Eussians  discovered  these  regions,  they 
were  inhabited  by  Indians,  and  those  Indians  did  pursue  the  seals  in 
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that  way.  That  is  pursuit  by  barbarians  without  method;  without 
making  any  effort  to  preserve  the  stock,  destructive,  of  cours<%  in  its 
character,  but  not  of  sufficient  extent  to  endanger  the  existence  of  the 
race  of  the  animal.  As  I  have  said,  it  is  only  when  the  world  mak--s 
its  attack  through  commerce  that  the  existence  of  the  race  of  animals 
is  iu  danger.  It  is  only  then.  When  that  begins,  then  the  danger 
begins.  Of  course  at  the  first  beginning  of  it,  when  the  Russians  dis- 
covered this  country,  and  traded  with  these  Indians  and  got  these 
skins,  that  was  the  beginning  of  an  attack  by  the  world  generally  upon 
this  stock  of  seals.  That  was  the  beginning  of  an  attack  by  civili/a- 
tion  through  commerce,  which  is  its  great  instrumentality.  Of  course, 
at  that  very  early  period,  when  the  draft  was  very  small,  it  did  not 
threaten  the  existence  of  the  stock  at  all;  but  by  and  by  it  did. 

When  the  existence  of  the  stock  is  threatened,  what  are  you  to  do  ? 
That  is  the  question. 

The  PRESIDENT.  That  is  a  point  of  fact  which  may  create  a  differ- 
ence in  right,  according  to  your  view? 

Mr.  CARTER.  The  distinction  which  I  mean  to  draw  is  between  a 
pursuit  of  these  seals  for  the  purposes  of  personal  use  of  the  people, 
such  as  they  were  in  the  habit  of  making  before  they  were  discovered 
by  civilized  man,  and  a  pursuit  of  them  for  the  purpose  of  supplying 
through  commerce,  the  demands  of  the  world.  That  is  the  distinction. 
The  first  pursuit,  which  is  confined  to  the  barbarian,  is  not  destructive 
of  the  stock.  Nor  is  the  other,  as  long  as  it  is  limited  to  certain  very 
narrow  proportions  and  conditions;  but  when  it  is  increased,  then  it 
does  threaten  the  stock.  What  must  you  do  then?  You  must  adopt 
those  measures  which  are  necessary  to  preserve  the  stock.  And  what 
are  the  measures  which  society  always  employs  for  that  purpose?  I 
have  detailed  them  already.  It  is  by  establishing  and  awarding  the 
institution  of  property.  Must  society  withhold  its  effort?  Must  it 
forbear  to  employ  those  agencies  because  here  are  a  few  hundred 
Indians  in  existence  who  may  have  some  needs  in  reference  to  them  ' 
No;  they  are  not  to  be  considered,  surely.  We  cannot  allow  this  herd 
of  seals  to  be  extinguished  just  for  the  purpose  of  accommodating  a 
few  hundred  Indians  upon  that  coast.  Surely  not.  Civilization  is  not 
to  subordinate  itself  to  barbarism. 

The  PRESIDENT.  It  may  be  that  the  civilized  fishermen  are  not  more 
than  a  few  hundreds  also.  The  number  of  men  employed  is  not  abso- 
lutely a  foundation  of  legal  discrimination  or  legal  difference? 

Mr.  CARTER.  You  mean  that  those  that  are  employed  on  the  Priby- 
lof  Islands  are  a  few  hundreds? 

The  PRESIDENT.  No;  I  mean  pelagic  sealing  may  be  carried  on  by 
a  few  hundred  or  a  few  thousand  Indians;  but  that  is  another  matter. 
The  difference  you  make  is  whether  they  are  Indians  or  civilized? 

Mr.  CARTER.  Yes. 

The  PRESIDENT.  Suppose  the  Indians  engage  in  commerce  also,  sell- 
ing or  bartering  the  skins.  You  would  allow  that  also? 

Mr.  CARTER.  When  it  is  not  destructive. 

The  PRESIDENT.  It  is  a  question  of  proportion,  a  question  of  meas 
ure,  with  you  ? 

Mr.  CARTER.  If  it  is  destructive,  then  it  is  not  to  be  allowed.  They 
have  no  right  to  destroy  this  race  of  animals. 

The  PRESIDENT.  In  order  to  give  you  satisfaction,  the  question  would 
be  to  know  what  limits  the  pelagic  sealing  may  be  carried  to  withou 
being  destructive? 

Mr.  CARTER.  Yes;  that  is  practically  the  question;  if  you  can  say 
that  pelagic  sealing  can  be  carried  on  without  being  destructive. 
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The  PRESIDENT.  By  Indians,  at  any  rate1? 

Mr.  CARTER.  By  Indians  in  their  canoes,  in  the  way  in  which  it  was 
originally  carried  on.  That  does  not  threaten  the  existence  of  the  herd. 

The  PRESIDENT.  That  is  a  natural  limitation. 

Mr.  CARTER.  It  is  possible  to  do  this.  It  would  be  possible  for  the 
people,  now  engaged  in  pelagic  sealing,  to  say,  "the  Indians  are  per- 
mitted to  engage  in  pelagic  sealing.  We  are  prevented  from  doing  it. 
We  will  just  employ  these  Indians." 

The  PRESIDENT.  'That  is  the  difficult  point.  It  was  the  point  I  just 
hinted  at. 

Mr.  CARTER  Yes;  they  might  say,  "We  will  employ  those  Indians. 
We  will  employ  them  to  do  the  work  which  we  are  prohibited  from 
doing."  The  Indians  are  perfect  sealers.  They  can  destroy  this  race 
as  quickly  as  anybody  else,  if  you  hire  them  to  go  out  there  as  pelagic 
sealers.  I  assume  that  cannot  be  done.  The  principles,  the  grounds 
and  reasons,  upon  which  I  rest  the  right  of  property  of  the  United 
States,  proceed  upon  the  assumption  that  the  blessings  of  Providence 
are  to  be  preserved  and  made  continually  useful  to  man;  and  whatever 
the  mode  of  attack  which  is  made  upon  them  which  is  in  violation  of 
that  principle  must  be  suppressed. 

Senator  MORGAN.  If  you  will  allow  me,  Mr.  Carter,  I  understand 
your  position  to  be  this,  and  if  I  am  mistaken  I  hope  you  will  correct 
me :  that  the  United  States  Government,  being  the  owner  of  these  seals, 
has  a  right  to  make  an  indulgence,  an  exception,  in  favor  of  those  Indian 
tribes  because  of  their  dependent  condition,  so  long  as  they  conduct 
that  sealing  in  accordance  with  their  original  customs? 

Mr.  CARTER.  Yes. 

Senator  MORGAN.  I  wish  to  suggest  that  both  'Great  Britain  and 
Canada  and  the  United  States  have  found  it  necessary,  in  order  to 
establish  and  promote  agriculture,  commerce,  the  peace  of  the  whole 
country,  in  respect  to  the  Indian  tribes,  to  deprive  them,  at  their  will, 
of  all  of  what  are  called  their  natural  rights  of  hunting  and  wander- 
ing— their  nomadic  wanderings — and  confine  them  to  reservations.  All 
of  these  countries  have  found  it  absolutely  necessary  to  do  so,  until  it 
is  a  matter  of  universally  admitted  law  throughout  the  continent  of 
North  America,  until  you  get  to  Mexico,  at  least — and  even  in  Mexico — 
that  the  Indians  shall  be  dealt  with  in  such  way  as  the  supreme  power 
chooses  to  do  in  their  general  public  policies,  giving  them  in  the  United 
States,  and  doubtless  in  Canada,  when  they  are  tried  in  the  courts,  the 
privileges  and  benefits  of  the  provisions  of  the  constitution,  which 
operate  in  favor  of  personal  rights  of  liberty,  property,  etc;  but  neither 
of  these  Governments  has  ever  hesitated,  on  any  occasion  since  they 
have  had  power  to  enforce  their  laws  against  the  Indians,  to  confine 
them  to  reservations,  cut  them  oif  from  hunting  on  the  plains  the  wild 
buffalo,  the  deer  and  all  other  wild  game,  and  absolutely  to  enclose 
them  within  bounds,  which  they  are  not  permitted  to  go  beyond  at  all. 

Mr.  CARTER.  Oh  yes;  that  is  perfectly  well  established  in  the  prac- 
tice of  nations. 

The  PRESIDENT.  Is  it  in  Canada? 

Mr.  CARTER.  I  do  not  know  how  it  is  in  Canada. 

Mr.  TUPPER.  Since  the  President  refers  to  me,  I  will  say  that  there 
is  a  distinction  in  all  those  cases.  For  instance,  where  the  Government, 
representing  the  Crown,  makes  arrangements  by  and  with  the  consent 
of  the  various  tribes,  they  come  then  under  treaty  rights  made  with 
the  Crown.  «They  have  certain  privileges,  and,  coming  under  the 
direction  of  the  Crown,  they  submit  themselves  to  the  care  of  the  Gov- 
ernment. The  Government  provides  for  them,  giving  them  their  rations 
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and  supplies;  and  for  the  sake  of  those,  and  for  the  support,  they  sub 
mit  themselves  to  the  regulations  under  the  Government.    But  on  the 
Pacific  coast  the  Indians  are  practically  as  free  as  the  whites. 

Senator  MORGAN.  I  speak,  Mr.  President,  if  you  will  allow  me  to 
explain  my  statements,  of  the  power  exercised.  If  it  is  exercised  in  a 
single  instance  by  Canada  or  the  United  States,  of  course  the  whole 
power  is  necessarily  implied.  When  we  speak  of  a  treaty  with  an 
Indian  tribe,  we  do  not  speak  in  the  sense  of  treating  or  making  an 
engagement  with  a  foreign  government  or  foreign  power.  The  Indians 
are  entirely  within  the  limits  and  dominion  of  the  respective  govern- 
ments in  America.  A  treaty  that  is  spoken  of  is  a  mere  agreement  for 
the  purpose  of  pacifying  them,  and  not  based  upon  the  idea  that  they 
have  any  sovereign  right  to  treat  at  all.  They  are  the  subjects  of  the 
general  local  government,  and  more  particularly  so,  I  think,  than  can 
be  found  any  where  else  in  the  world.  That  is  the  universal  history  of 
the  North  American  continent.  In  the  decisions  in  the  United  States, 
the  Indians  are  called  the  wards  of  the  nations;  and  the  United  States 
are  their  guardian. 

Sir  JOHN  THOMPSON.  I  might  say,  in  addition  to  what  Mr.  Tupper 
has  said,  that  the  only  penalty  for  roaming  contrary  to  the  provisions 
of  the  treaty  is  the  withholding  of  the  benefits  of  the  treaty  from  the 
Indians.  There  is  no  law  in  any  part  of  the  country  to  prevent  an 
Indian  going  where  he  pleases.  In  justice  to  Mr.  Carter's  position, 
perhaps  I  ought  to  add  this:  that  in  establishing  close  seasons  for  fish- 
ing and  hunting,  the  Indian  is  included  as  well  as  the  white;  but  an 
exception  is  made  in  favor  of  such  as  may  take  by  fishing  and  hunting 
for  his  own  sustenance. 

Mr.  CARTER.  Th'e  survival  of  barbaric  conditions  in  civilized  life  is 
a  perfectly  familiar  problem,  both  to  Great  Britain  and  the  United 
States,  in  many  parts  of  the  world.  It  presents  its  difficulties,  no 
doubt.  They  are  dealt  with  as  they  can  best  be  dealt  with.  It  has 
been  stated,  and  sometimes  with  truth,  that  at  times  cruelty  has  been 
shown  to  the  native  inhabitants,  and  that  at  other  times  perhaps  too 
much  generosity  is  shown  to  them.  The  problem  is  a  difficult  one;  but 
the  difficulty  does  not  dispense  with  the  necessity  of  a  proper  dealing 
with  it.  How  is  it  to  be  dealt  with?  Here  were  thousands  and  thou- 
sands of  Indians  in  the  western  part  of  the  United  States,  living 
upon  the  buffalo,  living  upon  herds  of  buffalo  that  roamed  over  a 
boundless  area  of  territory;  and  here  was  a  vast  population  pressing 
in  that  direction  all  the  time.  What  are  you  to  do?  Are  you  to 
station  an  army  along  the  boundary,  along  the  frontier,  to  protect 
these  savage  lands  from  invasion,  and  say  that  civilization  shall  not  go 
on  beyond  this  point?  Are  you  to  protect  these  Indians  and  the  buffalo 
in  their  wild  condition  forever,  and  say  that  this  part  of  the  fruitful 
earth  shall  remain  forever  a  forest  and  a  waste?  Is  that  what  you  are 
to  do  ?  Is  that  the  dictate  of  civilization  ?  No ;  you  cannot  do  it  if  you 
would.  Civilization  will  press  forward  and  will  drive  out  the  Indians 
in  some  way  or  other.  The  only  thing  you  can  do  is  to  deal  with  them 
gently  and  gradually,  and  protect  them  from  violence  and  secure  them 
a  subsistence  as  best  you  can. 

Lord  HANNEN.  Was  there  ever  any  law  in  the  United  States  for  the 
preservation  of  the  bison  except  in  the  Yellowstone  Park? 

Mr.  CARTER.  No;  none  that  I  am  aware  of.    I  think  not. 

Senator  MORGAN.  No;  there  never  was  any  law  of  that  sort  except 
in  that  park. 

Mr.  CARTER.  No;  none  of  that  kind.    The  consequence  was  that  the 
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United  States  in  dealing  with  that  problem  did  it  by  treaty;  but  what 
are  treaties  between  a  powerful  nation  and  these  tribes  of  Indians  ?  They 
are  not  capable  of  giving  consent.  They  do  not  deserve  the  name  of 
treaties.  They  are  called  so;  but  what  is  the  effect  of  them?  You 
take  away  from  the  Indian  his  hunting  ground.  You  have  to  support 
him  by  giving  him  rations;  and  I  suppose  the  same  thing  is  done  in 
Canada.  That  is  what  it  comes  to.  They  occupy  territory  which  is 
fitted  to  produce  prodigious  quantities  of  wheat.  That  earth  must 
be  cultivated.  The  Indians  will  not  do  it.  If  you  take  it  from  them, 
what  do  you  do?  You  give  them  rations.  That  is  what  they  do  in 
Canada.  That  is  what  they  do  in  the  United  States.  That  is  what 
they  do  wherever  this  problem  of  dealing  with  barbaric  tribes  is 
treated  with  generosity  and  with  justice;  but  the  interests  of  civiliza- 
tion and  the  demands  of  civilization  cannot  be  made  to  wait  upon  the 
destinies  or  demands  of  these  few  barbarians.  That  cannot  be  done; 
and  when  the  question  comes  whether  they  are  to  be  permitted  to 
exterminate  a  race  of  animals  like  the  seal,  not  for  the  purpose  of  sup- 
plying themselves,  bat  because  they  are  the  employes  of  men  who  are 
prohibited  from  doing  it,  of  course  you  must  prohibit  them  as  well. 

The  PRESIDENT.  That  is  their  livelihood  also? 

Mr.  CARTER.  The  livelihood  of  the  Indians.  They  have  a  right  to 
pursue  their  livelihood  as  long  as  it  is  confined  to  getting  the  seal  for 
the  purpose  of  clothing  for  their  bodies  or  for  meat;  but  when  they 
want  to  engage  in  commerce  and  clothe  themselves  in  broad  cloth  and 
fill  themselves  with  rum  in  addition  to  their  original  wants,  and  for 
that  purpose  to  exterminate  a  race  of  useful  animals,  a  different  prob- 
lem is  presented. 

But  practically  it  would  be  of  no  account.  The  only  way  in  which 
they  pursue,  or  ever  have  pursued  the  seals  is  in  open  boats,  going  out 
short  distances  from  the  shore.  They  can  take  a  few  seals  that  approach 
the  shore  rather  more  closely.  The  pelagic  sealing  that  threatens  the 
existence  of  the  herd  is  carried  on  by  means  of  large  vessels  provided 
with  perhaps  a  dozen  or  fifteen  or  more  boats  and  a  very  large  crew, 
which  follow  the  seals  off  at  sea,  it  may  be  hundreds  of  miles,  capable 
of  standing  any  weather  and  continuing  on  the  sea  for  months.  These 
vessels  follow  them  up,  put  out  their  boats  wherever  they  see  a  number 
sufficient  to  engage  attention,  and  slaughter  them  in  that  way.  That 
is  what  threatens  the  existence  of  the  herd.  If  sealing  in  open  boats 
from  the  shore  were  permitted,  probably  it  would  never  occasion  any 
serious  danger.  No  boat  can  go  out,  of  course,  and  stay  over  night. 
They  cannot  go  more  than  a  few  miles,  because  they  must  come  back 
again  before  dark.  It  is  but  a  few  seals  they  can  take;  and  that  does 
not  threaten  the  existence  of  the  herd. 

The  attack  which  civilization  makes  upon  it,  and  which  it  has  no  right 
to  make  in  a  destructive  way,  is  this  sealing  by  vessels  with  crews  and 
boats  which  go  on  long  voyages.  It  is  that  which  is  destructive.  .  The 
answer  to  this  suggestion  of  the  right  of  the  Indians  to  make  their 
attack  upon  the  seals  is  this ;  that  it  does  not  create  any  serious  prac- 
tical difficulty  in  relation  to  the  problem.  Of  course  it  is  not  to  be  sup- 
posed that  the  United  States  are  going  to  take  away  from  that  people 
their  means  of  subsistence,  at  least  without  supplying  them  in  turn. 
Their  history  abundantly  repels  any  suggestion  of  that  sort.  They  have 
never  inflicted  any  such  barbarity.  Their  right  might  be  declared  to  be 
subject  to  that  of  the  Indians. 

The  PRESIDENT.  Is  the  sealing  on  the  coast  carried  on  by  Indians 
from  the  United  States  or  only  by  Indians  from  Canada? 
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Mr.  CARTER.  There  is  no  sealing  by  boats  on  the  coast  from  the 
American  territory,  1  think;  because  there  are  no  Indians,  I  think,  on 
American  soil  who  are  given  to  that  pursuit. 

Mr.  Justice  HAUL  AN.  When  you  speak  of  boats  you  mean  canoes? 

The  PRESIDENT.  Yes;  I  understand  that. 

Mr.  CARTER.  I  am  told  there  is  one  tribe  of  Indians,  at  least,  th 
Makah  Indians,  who  are  on  American  territory,  who  do  practice  seal 
ing  in  boats  to  a  greater  or  less  extent.  There  may  be  others. 

Let  me  say  in  concluding  my  argument  upon  this  question  of  prop- 
erty— and  I  am  about  to  conclude  it  now,  that  I  have  endeavored  to 
put  the  case  of  the  Government  of  the  United  States  upon  no  sellish 
reasons  or  grounds,  but  upon  grounds  which  interest  alike  the  whole 
world.  I  have  not  put  this  property  in  seals  as  the  peculiar  property 
of  the  United  States,  in  the  selfish  sense  of  property,  but  as  a  property 
which  mankind  is  interested  to  have  awarded  to  the  United  States;  all 
mankind  having  a  right  to  enjoy,  all  mankind  seeking  to  enjoy  them; 
but  absolutely  limited  in  the  enjoyment  to  one  method,  and  that  is  by 
employing  the  instrumentality  of  the  United  States  in  this  husbandry 
upon  the  Pribilof  Islands. 

The  PRESIDENT.  You  do  not  state  that  it  is  absolute  property.  How- 
ever, you  state  that  it  is  property  in  the  sense  of  article  6,  do  you? 

Mr.  CARTER.  It  is  property  in  the  sense  that  they  are  entitled  to  the 
exclusive  custody  and  management  of  it  and  to  prevent  any  interfer- 
ence with  it  from  any  quarter  and  to  the  direct  profits  of  it;  but  when 
I  speak  of  the  beneficial  enjoyment,  I  mean  the  interest  of  the  whole 
world. 

The  PRESIDENT.  So  according  to  your  view,  in  this  number  five, 
"Has  the  United  States  any  right,  and  if  so,  what  right  of  property" 
property  here  would  be  qualified  property. 

Mr.  CARTER.  I  shall  not  leave  that  question  indisposed  of.  It  does 
not  come  up  at  this  point  in  my  argument;  but  if  the  learned  President 
is  disposed  and  will  give  me  a  distinct  question — 

The  PRESIDENT.  If  it  comes  in  at  another  time,  I  shall  be  satisfied. 

Mr.  CARTER.  It  will  come  in  time.  We  ask  for  nothing  here  which 
is  not  equally  for  the  interest  of  all  nations.  We  ask  for  nothing  that 
is  going  to  injure  anybody.  We  ask  only  for  that  which  enables  the 
world  to  enjoy  the  benefits  of  this  property;  and  to  grant  what  we  ask 
takes  nothing  away  from  anybody,  not  even  from  these  pelagic  sealers, 
except  the  pursuit  of  an  occupation  of  doubtful  profit  for  a  few  years. 
In  the  allotment  between  the  different  nations  of  the  world,  of  the  vari- 
ous advantages  which  the  earth  affords,  this  particular  one  happens  to 
fall  to  the  United  States.  It  is  their  duty  to  improve  it  and  make  it 
productive.  The  performance  of  that  duty  will  indeed  be  profitable  to 
them,  and  rightfully  so;  and  nobody  ought  to  grudge  them  that.  But 
it  will  be  equally  advantageous  to  the  whole  world,  and  all  they  ask  is 
for  an  international  Tribunal,  representing  the  whole  world,  to  award 
them  the  unembarrassed  opportunity  of  doing  it.  They  have  done  it 
in  the  past.  They  are  capable  of  doing  it  in  the  future,  if  permitted  to 
do  it  by  the  abstinence  of  the  rest  of  mankind  from  a  destructive  pur 
suit  of  the  animal.  That  is  all  they  ask. 


Assuming  the  right  of  property  in  this  herd  to  be  established  in  the 
United  States,  the  next  question  is  what  right  she  has  of  defending  and 
protecting  herself  in  the  enjoyment  of  that  property.  But,  as  I  am  to 
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deal  shortly  with  another  aspect  of  the  question  of  property,  namely, 
with  the  industry  that  is  established  on  the  islands,  irrespective  of  any 
right  of  property  in  the  seals  themselves,  I  shall  postpone  a  discussion 
of  the  rights  of  protection  and  defence  which  a  property  interest  would 
give  until  I  have  concluded  what  I  have  to  say  upon  that  aspect  of  the 
question  which  relates  to  the  industry  carried  on  upon  the  islands. 

[The  Tribunal  thereupon  took  a  recess.] 

[The  Tribunal  resumed  at  2.10  p.  m.] 

Mr.  CARTER.  There  is  one  extract  from  the  Report  of  the  British 
Commissioners  which  I  intended  to  read  in  the  course  of  my  argument, 
showing,  that  a  husbandry  is  possible  with  the  seals,  and  that  it  is  car- 
ried on  on  the  Pribilof  Islands.  It  is  found  on  page  159.  It  is  a  news- 
paper extract  (reading) : 

The  American  fur-seal  had  a  narrow  escape  of  sharing  the  fate  of  its  southern 
kindred.  In  a  paper  dealing  with  this  subject,  a  writer  gives  the  following  account: 

"Early  in  this  century  the  seals  were  almost  exterminated  in  many  of  the  islands 
in  the  North  Pacific,  and  were  there  as  ruthlessly  slaughtered  as  they  were  in  the 
Bass  Straits  and  the  New  Zealand  coast.  The  extermination  was,  as  it  were,  com- 
menced, had  not  Russia  first,  and  the  United  States  afterwards  leased  the  exclusive 
right  of  kill>ug  seals  on  the  Pribylof  Mauds— a  famous  sealing  place — to  a  single 
Company,  by  which  means  the  seals  were  saved,  as  the  Company  had  an  interest  in 
keeping  up  the  supply  of  furs." 

This  single  experiment,  the  writer  states,  has  proved  conclusively  that  fur-seals 
can  be  farmed  as  easily  as  sheep,  and  that  sealing  should  not  be  thrown  open  with- 
out restrictions.  Seals  are  a  property  the  State  should  jealously  guard.  On  the  two 
Pribyloff  Islands  it  is  computed  that  5,000,000  seals  resort  annually.  These  islands, 
from  the  value  of  the  fur-seal,  were  discovered  in  the  year  1786,  when  the  slaughter 
commenced,  and  was  prosecuted  without  [?]  until  the  year  1839,  when  the  number 
had  been  so  reduced  that  the  business  threatened  to  be  entirely  destroyed  within  a 
few  years. 

The  PRESIDENT.  Do  you  know  where  that  paper  comes  from? 

Mr.  CARTER.  The  substance  of  it  is  a  newspaper  extract. 

Sir  RICHARD  WEBSTER.  It  is  referred  to  in  the  letter  on  page  58. 

Senator  MORGAN.  And  is  a  reply  to  a  circular  from  the  Governor  of 
Tasmania. 

The  PRESIDENT.  That  is  a  British  official— Mr.  Martin— is  it  not1? 
Does  not  the  British  Government  endorse  his  views  ! 

Sir  BICHARD  WEBSTER.  On  page  154  you  will  find  that  the  British 
Commissioner  sent  a  circular  of  inquiry. 

The  PRESIDENT.  But  that  implies  no  approbation  of  the  views — it 
is  merely  for  the  purpose  of  inquiry? 

Mr,  CARTER.  It  is  a  paper  presented  by  the  British  Commissioners 
as  having  been  received  from  persons  familiar  with  the  subject.  (Bead- 
ing again :) 

The  destruction  was  then  stopped  until  1845,  when  it  was  gradually  resumed, 
though,  instead  of  the  indiscriminate  slaughter  which  had  before  been  permitted, 
only  the  young  males  (2  years  old)  were  allowed  to  be  killed.  The  rookeries  con- 
tinued to  increase  in  size  until  1857. 

The  PRESIDENT.  All  that  is  in  agreement  with  your  own  contention, 
Mr.  Carter. 

Mr.  CARTER.  The  general  tendency  of  it  is  in  accordance  with  our 
evidence,  but  it  must  not  be  taken  as  minutely  in  accordance  with  our 
contention.  I  read  these  extracts  for  the  purpose  of  showing  the  con- 
clusions of  the  compiler  of  this  information.  (Beading  again:) 

The  Company  who  leased  the  right  of  sealing  in  these  islands  were  restricted  about 
the  year  1860  to  50,000  seal-skins  annually.  From  1821  to  1839,  758,502  lar-seala  were 
killed,  and  372,894  from  1845  to  1862.  From  another  authority,  Mr.  Hittel,  I  find  that 
when  the  United  States  Government  took  possession  of  the  islands  in  1867  several 
American  firms  took  possession,  and  the  wholesale  slaughter  of  seals  began  afresh. 
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In  1868  not  less  than  200,000  seals  were  killed,  and  for  1809  it  is  said  the  number  was 
not  i'ar  below  300,000.  The  United  States  Government,  louring  their  total  extinction 
leased  the  sole  right  of  seal-fishing  on  these  islands  to  one  firm,  restricting  the 
allowed  number  to  100,000.  From  what  he  had  been  able  to  l;iv  before  the  Fisheries 
Board,  no  time  should  be  lost  in  at  once  taking  steps  to  protect  the  seal  fisheries  in 
Bass  Straits.  Wherever  proper  restriction  has  been  introduced  a  most  valuable 
industry  has  been  started  in  connection  with  the  seal  industry,  and,  instead  of  the 
three  years,  as  has  been  proposed  by  this  Board,  he  strongly  recommended  live  years 
for  the  close  season,  and  if  at  that  time  the  seals  have  increased  the  Government 
might  be  recommended  to  lease  the  islands,  allowing  only  a  certain  number  to  be 
taken  annually  and  on  no  account  to  allow  the  females  to  be  killed. 

I  come  now  to  the  other  branch  of  the  question  of  property,  namely, 
the  property  which  the  United  States  Government  asserts  in  the  indus- 
try carried  on  by  it  on  the  Pribilof  Islands  irrespective  of  the  ques- 
tion whether  they  have  property  in  the  seals  or  not.  Supposing,  for 
the  purpose  of  argument,  that  my  conclusions  were  not  admitted  that 
the  United  States  have  a  property  in  the  seals  themselves,  or  the 
seal  herd  which  frequents  the  Islands,  they  assert  that  they  have  a 
property  interest  in  the  industry  which  is  there  carried  on  of  such  a 
character  that  they  are  justified  in  protecting  and  defending  it  against 
any  wrongful  invasion.  Now,  for  the  purpose  of  the  argument  upon 
that  question,  I  employ  the  same  basis  of  fact  which  I  have  employed 
in  discussing  the  question  of  property  in  the  seals.  And,  briefly,  I 
assume  as  facts  those  statements  before  read  by  me,  and  which  are  sub- 
stantially undisputed.  They  are  these :  that  this  industry  was  estab- 
lished origin  ally  by  Kussia,  and  that  she  employed  care  and  labor  and 
devoted  expense  to  its  establishment,  carrying  thither  a  large  number 
of  native  Aleutians  from  the  Aleutian  Islands,  for  the  purpose  of 
guarding  the  seals  and  carrying  on  the  business  of  selecting  the  super- 
fluous increase  in  order  to  supply  the  market  5  that  no  interference  was 
made  with  Eussia  in  the  enjoyment  of  that  industry  during  the  entire 
period  of  her  occupation,  down  to  the  time  when  the  Islands  passed 
into  the  possession  of  the  United  States ;  that  the  United  States  con- 
tinued to  carry  on  that  industry  also  without  interference  until  pelagic 
sealing  was  introduced;  that  the  eifects  of  that  industry  were  in  all 
respects  beneficial,  not  only  to  the  United  States,  but  also  to  the  whole 
world;  and  that  they  succeeded  in  securing  the  entire  annual  increase 
of  these  animals  and  devoting  it  to  the  purposes  of  commerce  without 
diminishing  the  stock;  and  that  by  means  of  this  industry  the  stock 
of  seals  has  been  actually  preserved.  And  to  show  the  beneficial 
results  in  that  particular,  we  have  only  to  compare  the  condition  of  the 
Pribilof  Islands  with  that  of  the  islands  in  the  Southern  Ocean — the 
Falkland  Islands,  and  others  where  the  race  has  been  entirely 
destroyed.  And  I  might  add  that  it  is  quite  possible  that  with  the 
prohibition  of  pelagic  sealing,  and  the  establishment  of  similar  rules 
and  regulations  over  the  sealing  grounds  of  the  Southern  Seas  for  the 
perservation  of  the  animals,  those  islands  might  be  stocked  anew,  and 
similar  advantages  might  be  enjoyed  in  many  parts  of  the  world  to 
those  now  produced  by  the  industry  on  the  Pribilof  Islands.  This 
result  might  be  brought  about  and  the  benefit  to  mankind  greatly 
increased. 

The  PRESIDENT.  Do  you  mean  that  that  should  be  a  matter  for 
international  consideration,  or  that  it  should  be  effected  by  municipal 
laws? 

Mr.  CARTER.  If  it  were  recognized  that  the  seals  were  property, 
there  would  then  be  an  inducement  to  nations  holding  sealing  grounds, 
pelagic  sealing  being  prohibited,  to  cause  those  grounds  to  be  pro- 
tected and  regulations  might  be  made  for  the  prosecution  of  the 
industry. 
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The  PRESIDENT.  It  might  be  a  result  of  the  present  Arbitration. 

Mr.  CARTER.  It  might  be,  and  that  is  one  of  the  considerations  which 
should  engage  the  attention  of  the  Tribunal.  It  is  not  only  a  question 
of  preserving  the  seals  which  now  exist,  but  of  making  the  natural 
resources  of  the  earth  available  for  all  their  possibilities.  Now  that 
industry  established  and  carried  on  by  Eussia  formerly,  and  now  carried 
on  by  the  United  States  is  unquestionably  a  full  and  perfect  right.  That 
is  not  disputed.  It  is  a  lawful  occupation.  It  interferes  with  the  rights 
of  no  one  else.  It  is  useful  to  the  persons  who  carry  it  on,  and  useful 
to  the  whole  world,  and  it  has  a  further  utility  in  the  sense  that  it  pre- 
serves these  races  of  animals  and  applies  the  benefit  to  mankind,  while 
at  the  same  time,  preserving  the  stock.  In  its  several  aspects,  there- 
fore, it  is  a  full  and  perfect  right;  and  that  right  is  not  disputed.  What 
is  asserted  against  it,  is,  that  the  United  States  have  no  right  to  pre- 
vent other  industries  which  come  in  conflict  with  it.  It  is  said  on  the 
part  of  Great  Britain :  "  We  also  have  an  industry  in  these  seals  and 
our  industry  is  a  right  just  as  much  as  yours  is  a  right."  Now  of  course 
the  validity  of  that  argument  rests  upon  the  question  whether  it  is  a 
right;  we  are  thus  again  brought  face  to  face  with  the  question  whether 
this  practice  is  a  right.  If  it  is  a  wrong,  then  of  course  there  is  no 
defence  for  it.  Upon  what  ground  can  it  be  defended  as  a  right?  What 
moral  reasons  support  it?  I  know  of  none,-  I  hear  of  none  suggested, 
I  hear  of  no  consideration  in  the  nature  of  a  moral  right  suggested  as 
a  foundation  upon  which  that  pelagic  sealing  can  be  sustained.  The 
only  grounds  I  hear  mentioned  are  two — first,  that  the  seal  is  a  free 
swimming  animal;  and,  secondly,  that  the  seas  are  free,  and  there  is 
no  municipal  power  which  can  restrain  the  pursuit  which  is  thus  carried 
on  on  the  high  seas.  That  assertion,  therefore,  rests  upon  the  assump- 
tion that  there  is  a  right  to  destroy  any  free-swimming  animal  in  the 
sea.  However  great  a  blessing,  however  useful  that  animal  may  be,  it 
is  said  by  the  pelagic  sealers  "  we  have  a  right  to  destroy  it,  a  right  to 
pursue  it,  although  that  pursuit  involves  its  destruction."  But  they 
have  no  right  to  destroy  a  free-swimming  animal  or  any  other  animal, 
either  by  pursuit  on  the  sea,  or  by  pursuit  on  the  land.  If  you  are 
taking  only  the  increase,  you  may  have  a  right,  but  if  you  are  destroy- 
ing the  race,  then  your  right  is  gone.  To  be  sure,  there  are  many  free- 
swimming  animals  in  the  sea — the  herring,  the  cod,  the  menhaden,  the 
mackerel — the  taking  of  which  must  necessarily  be  indiscriminate. 
You  cannot  take  them  in  any  other  way;  you  cannot  otherwise  appro- 
priate them  to  the  uses  of  mankind.  Mankind  must  seek  them  in  that 
way,  or  do  without  them.  And  therefore  the  pursuit  of  those  animals 
on  the  high  seas  is  right  enough.  And  in  this  connection  I  have 
observed  that  nature,  in  the  enormous  provision  which  she  makes,  of 
these  animals,  supplies  barriers  against  their  destruction  by  man.  But 
the  seal  is  an  animal  which  can  be  taken  and  applied  to  the  uses  of 
mankind  without  diminishing  the  stock,  and  consequently  you  have  no 
right  to  adopt  another  mode  of  pursuit  which  sweeps  these  animals 
from  existence. 

The  PRESIDENT.  Is  there  no  other  mode  of  regulating  by  usage  to 
prevent  the  exhaustion  of  the  stock  ?  I  mean  are  there  not  certain 
rules  in  regard  to  other  species  besides  the  seal? 

Mr.  CARTER.  I  know  of  no  other  in  respect  to  these  other  classes  of 
fishes  in  the  high  seas  that  have  been  or  can  be  applied  for  the  purpose 
of  preventing  their  destruction. 

The  PRESIDENT.  Do  you  contend  that  selection  confers  the  right  of 
property? 
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Mr.  CARTER.  Yes;  where  selection  is  possible  and  necessary  as  in 
tin1  case  of  the  seal. 

The  PRESIDENT.  It  is  one  of  the  bases  of  the  right  of  property. 

Mr.  CARTER.  With  the  seal  indiscriminate  slaughter  is  destructive, 
and  therefore  not  right,  provided  there  is  a  mode  not  involving  destruc- 
tion by  which  you  can  select  the  victims  for  slaughter.  If  there  are 
some  men  who,  in  consequence  of  the  natural  advantages  they  enjoy, 
have  such  a  control  over  the  animal  that  they  can  make  the  selection, 
that  constitutes  their  right  of  property.  Thus,  the  United  States  have 
indisputably  the  right  of  property  in  respect  of  the  seals  of  the  Pribilof 
Islands,  as  long  as  they  are  on  the  islands.  But  I  speak  also  of  their 
right  of  property  in  them  on  the  high  seas  outside  their  jurisdiction. 

Senator  MORGAN.  If  the  United  States  have  a  right  of  property  as 
full  as  can  be  enjoyed,  they  have  it  on  the  land.  Is  that  right  lost  on 
the  high  seas? 

Mr.  CARTER.  That  depends  upon  this  consideration — the  fact  that 
they  have  a  control  and  possession  of  them  on  the  land,  and  that  that 
control  and  possession  gives  them  the  power  of  taking  the  entire  bene- 
fit of  the  animal  for  the  use  of  mankind  without  diminishing  the  stock 
is  a  ground  why  they  should  be  awarded  a  property  in  the  animal,  not 
only  while  he  is  on  land,  but  when  he  is  out  at  sea. 

Senator  MORGAN.  My  proposition  is  that  those  conditions  to  which 
you  refer  do  establish  the  right  of  property;  but  does  that  right  of 
property  follow  the  migration  ? 

Mr.  CARTER.  After  you  have  once  established  your  right  of  property 
on  the  land,  the  considerations  which  I  have  adverted  to,  establish  it 
on  the  high  seas.  I  assert  the  doctrine  of  a  qualified  property  as  in  the 
case  of  animals  commonly  designated  as  wild,  such  as  bees,  wild  geese, 
swans  and  deer;  but  although  the  property  of  man  in  these  creatures 
is  qualified,  yet  whenever  they  have  the  instinct  of  return  as  evidenced 
by  the  habit  of  returning — as  long  as  that  habit  is  preserved — the 
property  subsists,  and  it  subsists  as  well  When  the  animals  are  out  of 
the  possession  of  the  owner,  as  when  they  are  in  his  possession. 

Senator  MORGAN.  The  difficulty  is  in  the  meaning  of  a  word.  I  think 
that  when  a  property  has  been  acquired  in  an  animal  or  any  other  thing 
that  is  capable  of  enjoyment,  in  the  sense  in  which  you  have  presented 
it,  the  property  may  be  lost  when  it  is  out  of  your  possession.  But 
while  it  is  in  your  possession  your  property  is  qualified- 
Mr.  CARTER.  Oh  yes;  it  may  be  lost  by  abandoning  its  home,  but 
while  the  instinct  of  return  remains,  the  property  subsists.  Now,  in 
reference  to  the  seal,  it  always  retains  the  instinct  to  return,  and  the 
property  subsists  wherever  it  may  be  in  the  sea. 

The  PRESIDENT.  In  every  individual  of  the  herd? 

Mr.  CARTER.  In  every  individual  of  the  herd;  that  instinct  is  never 
lost.  Now  I  say  we  are  met  face  to  face  with  the  question  whether  this 
pelagic  sealing  is  a  right  or  not.  There  cannot  be  a  right  to  destroy 
any  free-swimming  animal,  if  there  is  another  way  by  which  he  can 
be  taken  without  destruction.  I  next  have  to  say  that  what  consti- 
tutes one  element  of  the  property  of  the  United  States  in  the  seals, 
and  of  their  property  interest  in  this  industry,  is  that  they,  the  United 
States,  are  performing  a  duty  to  mankind.  They  are  cultivating  and 
improving  an  advantage  which,  in  the  division  of  the  blessings  of  the 
earth,  has  fallen  to  them.  Has  any  nation  the  power  of  taking  the 
increase  and  yet  preserving  this  race  of  seals  for  the  use  of  all  man- 
kind by  pelagic  sealing,  and  is  there  any  corresponding  duty  on  the 
part  of  any  nation  to  prosecute  pelagic  sealing?  None  whatever;  it 
is  mere  destruction. 
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Now  the  other  ground  on  which  Great  Britain  seeks  to  maintain  this 
practice  is  that  the  seas  are/ree.  They  say :  u  You.  cannot  interfere  on 
the  high  seas  with  us  and  our  industry,  which  is  a  rightful  one.  That 
does  not  follow.  Whether  a  thing  is  right  or  not  depends  upon  its 
moral  qualities  and,  not  upon  the  ability  to  punish  it.  A  great  many 
wrong  things  may  be  done  on  the  sea,  because  there  is  no  municipal 
law  to  prevent  them,  but  that  does  not  give  any  semblance  of  right  to 
such  proceedings.  The  distinction  between  right  and  wrong  is  riot 
abolished  on  the  sea;  it  goes  all  over  the  world,  and  there  is  no  part  of 
the  sea  which  is  not  subject  to  the  dominion  of  law.  Therefore,  to  say 
that  "  the  seas  are  free  for  this  practice  because  you  cannot  punish  us 
for  it",  is  to  make  an  assertion  that  has  no  foundation  whatever  in 
moral  or  legal  reason.  Of  course  in  saying  that  the  practice  of  pelagic 
sealing  is  wrong,  we  do  not  insist  that  the  United  States  have,  for  that 
reason  alone,  a  right  to  repress  it.  The  United  States  do  not  assume 
the  office  of  redressing  wrongs  all  over  the  world;  but  what  they  do 
say  is  that  where  their  right  of  property  in  an  industry  is  injured  by 
an  act  on  the  high  seas  which  is,  in  itself,  a  wrong,  then  they  have  a 
right  to  interfere  and  defend  themselves  against  that  wrong.  Now 
there  are  two  foundations  upon  which  the  right  to  this  industry  carried 
on  at  the  Pribilof  Islands  is  maintained  by  the  United  States,  and  they 
have  quite  a  close  resemblance  to  each  other  and  yet  are  in  certain  par- 
ticulars distinct.  The  first  is  that  that  industry  is  made  possible  in 
consequence  of  a  particular  natural  advantage  which  attaches  to  the 
soil  of  the  United  States  at  this  spot,  and  that  that  advantage  consists 
in  the  fact  that  the  race  of  seals  regularly  resort  thither  and  spend  a 
considerable  portion  of  their  life  there,  enabling  man  to  carry  on  a 
husbandry  in  them.  This  right  is  therefore  founded  on  a  natural 
advantage  peculiar  to  the  spot,  and  is  as  much  a  right  of  the  nation  as 
any  other.  The  other  contention  is  that  it  is  a  national  industry  which 
cannot  be  broken  up  by  the  wrongful  attacks  of  individuals  of  other 
nations.  I  call  it  a  national  industry  for  this  reason;  it  is  an  industry 
which  requires  the  establishment  of  rules  and  regulations  for  its  con- 
duct, which  rules  and  regulations  cannot  be  carried  into  effect  except 
by  the  authority  of  a  nation. 

Senator  MORGAN.  Do  you  apply  that  doctrine  to  all  the  fur  fisheries 
in  the  world  ? 

Mr.  CARTER.  Well,  I  am  not  making  that  point  now,  but  only  as  to 
the  Pribilof  Islands.  In  similar  conditions  I  think  it  would  apply. 

Senator  MORGAN.  You  mean  that  the  seals  cannot  be  preserved 
without  national  authority. 

Mr.  CARTER.  That  is  the  very  point j  I  call  it  a  national  industry 
because  it  requires  national  protection. 

The  PRESIDENT.  You  would  make  a  difference  between  domesticated 
seals  and  wild  seals,  as  between  wild  bees  and  domesticated  bees'?  You 
would  say  that  the  Pribilof  Island  seals  are  domesticated  seals? 

Mr.  CARTER.  Well,  I  have  considered  the  question  of  property  in  the 
seals  themselves  and  have  done  with  it.  I  am  now  upon  the  question 
of  the  right  of  the  United  States  to  carry  on  this  industry  even  if  they 
had  no  property  in  the  seals;  and  I  have  stated  a  means  by  which  this 
industry  can  be  carried  on  there  and  which  makes  it  a  rightful  indus- 
try. Now,  where  a  nation  has  created  an  industry  by  the  aid  of  rules 
and  regulations  which  it  has  established;  where  it  has  brought  in  a 
population  to  engage  in  that  industry,  so  that  the  destruction  of  that 
industry  would  deprive  them  of  their  means  of  subsistence,  I  maintain 
that  the  citizens  of  another  nation  cannot,  for  their  own  temporary 
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benefit,  come  in  and  break  up  that  industry.  Let  me  illustrate  that. 
I  may  assume  that  there  are  races  of  fishes  which  regularly  visit  a 
shore.  They  may  not  be  the  property  of  the  owners  of  that  shore, 
they  may  not  be  the  property  of  the  nation  which  holds  dominion  over 
that  shore;  nevertheless,  it  is  possible  by  making  rules  and  regulations 
to  create  an  industry  in  them;  and  when  that  is  done  there  is  a  tiling, 
a  creation,  which  that  nation  has  a  right  to  maintain  against  the  att;t 
of  the  people  of  other  nations. 

The  PRESIDENT.  That  would  create  a  right  of  protection  over  th< 
species. 

Mr.  CARTER.  That  is  what  I  am  arguing;  it  would  give  a  right  of 
protection;  the  right  of  protection  stands  upon  the  industry  which  is 
created.  Writers  upon  the  law  of  property  tell  us  that  property  has 
many  forms.  Sometimes  it  is  the  right  to  the  exclusive  use  and  dispo- 
sition of  a  thing;  sometimes  it  may  consist  of  a  mere  lien  on  a  thing; 
sometimes  it  may  be  a  right  to  go  upon  the  land  of  another  and  do 
something  there;  and  sometimes  it  is  what  jurists  call  jura  mercefacul- 
tatis;  but  it  is  a  right,  and  in  the  nature  of  property  also.  Now  I  wish 
to  give  some  illustrations  which  will  show  what  I  mean  by  the  right  to 
carry  on  this  industry.  These  Pribilof  Islands  are  one  instance,  and 
there  are  others.  In  our  Case  are  given  many  instances,  where  people 
having  a  right  of  legislation  have  passed  laws  for  the  purpose  of  pro- 
tecting fisheries  and  other  industries  against  invasion.  There  are  many 
different  instances  of  that  sort.  There  are  many  instances  where 
Great  Britain  has  passed  laws  of  that  character.  I  proceed  upon  the 
assumption  that  lawful  and  useful  industries  can  be  created  and  pre- 
served by  the  exercise  of  national  authority  in  that  way.  Whether 
this  authority  is  susceptible  of  being  asserted  against  the  citizens  of 
other  nations,  or  only  against  the  citizens  of  the  nations  by  which  the 
laws  were  passed,  is  another  question,  but  the  policy  is  in  all  instances 
the  same.  Now  I  have  instanced  the  Pribilof  Islands.  Another 
instance  is  the  fisheries  on  the  banks  of  Newfoundland.  Great  Britain 
asserted  at  an  early  period  a  right  to  the  fisheries  there,  because  she 
had  established  an  industry  which  had  been  maintained  by  her  sub- 
jects, who  resorted  thither  for  the  purpose  of  catching  fish.  When  the 
United  States  gained  their  independence,  they  claimed  to  share  in  these 
fisheries.  They  said:  "We  went  there  and  established  that  fishery; 
and  now,  having  gained  our  independence  we  have  a  right  to  share  in 
the  benefits  to  be  derived  from  it".  That  right  was  denied  by  Great 
Britain  and  the  attempt  to  assert  it  was  unsuccessful;  but  it  was 
admitted  by  both  parties  that  it  was  a  national  industry,  although  the 
United  States  contended  that  they  had  a  right  to  participate  in  it. 
And  there  are  numerous  other  cases  where  laws  have  been  passed  by 
Great  Britain  for  the  protection  of  her  fisheries. 

The  PRESIDENT.  Are  these  rights  asserted  now? 

Mr.  CARTER.  Well,  I  do  not  think  they  are  practically  asserted  on 
the  banks  of  Newfoundland  now  as  against  other  nations.  But  they 
were  originally,  and  they  tend  to  illustrate  niy  argument.  They  illus- 
trate the  idea.  The  correspondence  is  printed  in  our  Argument. 

The  PRESIDENT.  Yes,  but  the  exclusive  right  was  not  maintained  as 
a  right. 

Mr.  CARTER.  It  was  maintained  as  a  right,  and — 

Mr.  PHELPS.  The  whole  correspondence  is  in  the  printed  Argument 
of  the  Case. 

The  PRESIDENT.  Your  argument  goes  to  show  that  the  right  extends 
beyond  the  limits  of  the  islands. 
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Mr.  CARTER.  Yes;  we  have  the  right  to  carry  on  the  industry  upon 
the  islands;  and,  having  that  right,  when  the  carrying  on  of  the  indus- 
try is  prevented  by  wrongful  acts  in  other  places,  we  have  the  right  to 
protect  ourselves  by  repressing  those  acts.  Now  the  pearl  fisheries  of 
Ceylon  are  another  instance,  as  also  the  coral-beds  in  certain  parts  of 
the  world  which  are  protected  by  the  laws  of  the  nations  that  are  situ- 
ated contiguous  to  them,  and  in  some  instances  for  the  benefit  of  the 
citizens  of  those  nations  only.  In  the  American  Case  we  have  referred 
to  a  great  number  of  instances  where  laws  have  been  passed  to  estab- 
lish and  preserve,  govern  and  regulate,  fisheries  and  other  pursuits 
carried  on  on  the  high  seas.  Now  the  general  answer  to  that  which 
Great  Britain  makes  is,  that  these  laws,  whether  the  laws  of  sovereign 
states,  or  of  their  colonial  dependencies,  are  designed  to  operate  only 
on  their  own  citizens,  and  are  not  aimed  at  the  citizens  of  other  nations, 
and  that  they  do  not,  therefore,  furnish  any  support  to  the  assertion 
that  they  may  be  operative  against  the  citizens  of  other  nations.  It  is 
said  that  they  are  only  designed  to  regulate  the  conduct  of  citizens  of 
the  nations  by  whom  they  are  made.  It  is  not  my  purpose  to  go 
through  the  particular  instances  in  which  these  regulations  have  been 
adopted,  for  it  would  occupy  altogether  too  much  time.  In  general,  I 
suppose  that  though  these  regulations  were  drawn  in  terms  limited  to 
the  citizens  of  the  nations  by  whom  they  a.re  passed,  yet  in  reality  they 
are  designed  to  be  operative  upon  citizens  of  all  nations;  otherwise 
they  would  serve  only  to  facilitate  a  fuller  enjoyment  of  the  benefits  of 
the  industry  by  the  citizens  of  other  nations,  without  the  competition 
and  rivalry  of  the  nation  by  whom  they  are  passed;  which  I  do  not 
suppose  is  their  intent.  But  there  are  several  instances  of  rules  and 
laws  respecting  the  practice  of  these  industries  on  the  high  seas  which 
are  admitted  by  the  counsel  for  Great  Britain  to  be  operative  upon  the 
citizens  of  other  nations.  Turning  to  the  Argument  on  the  part  of 
Great  Britain,  page  59,  we  find  this : 

It  is  next  submitted — 

That  international  law  recognizes  the  right  of  a  State  to  acquire  certain  portions 
of  the  waters  of  the  sea  and  of  the  soil  under  the  sea,  and  to  include  them  within 
the  territory  of  the  State. 

This  affords  a  legitimate  explanation  of  the  cases  of  foreign  extra-territorial 
fishery  laws  cited  by  the  United  States,  quite  apart  from  any  question  whether  they 
apply  to  foreigners  or  not. 

But  it  affords  no  justification  for,  nor  are  they  analogous  to,  the  Alaskan  Seal 
Statute,  as  is  contended  by  the  United  States. 

The  territory  of  the  nation  extends  to  low-water  mark;  but  certain  portions  of 
the  sea  may  be  added  to  the  dominion.  For  example,  the  sea  which  lies  inter  fauces 
terras,  and,  in  certain  exceptional  cases,  parts  of  the  sea  not  lying  inter  fauces  tcrrce. 

The  claim  applies  strictly  to  the  soil  under  the  sea.  Such  claim  may  be  legiti- 
mately made  to  oyster  beds,  pearl  fisheries,  and  coral  reefs;  and,  in  the  same  way, 
mines  within  the  territory  may  be  worked  out  under  the  sea  below  low-water  mark. 

Isolated  portions  of  the  high  sea  cannot  be  taken  by  a  nation  unless  the  bed  on 
which  they  rest  can  be  physically  occupied  in  a  manner  analogous  to  the  occupation 
of  land. 

These  principles,  though  they  explain  legitimately  all  the  examples  of  foreign  laws 
dwelt  on  by  the  United  States,  show  also  that  no  right  to,  or  on,  so  vast  an  area  of  the 
high  sea  as  Behring  Sea  can  be  acquired.  Nor  has  any  such  claim  ever  been  made. 

Now,  we  have  it  admitted  here  that  it  is  competent  to  particular 
nations  to  assert  for  themselves  the  exclusive  benefits  of  an  industry 
connected  with  oyster-beds,  pearl-fishery  beds,  and  coral  reef  beds, 
although  they  are  out  on  the  high  seas  beyond  the  territorial  three- 
mile  limit,  and  to  assert  that  right  against  the  citizens  of  other  nations. 
They  are  obliged  to  make  that  admission,  for  it  is  impossible  to  examine 
the  various  statutes  which  have  been  passed  by  independent  states 
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upon  these  particular  subjects,  without  recognizing  the  fact  that  they 
are  designed  to  apply  to  the  citizens  of  all  nations,  and  are  actually 
enforced  against  the  citizens  of  all  nations.  What  is  the  implied  a^ 
tion  upon  which  such  legislation  is  founded?  Why,  that  the  state  lias, 
by  the  operation  of  its  rules  and  regulations,  created  a  national  indus- 
try in  respect  to  those  fisheries,  oysters,  pearls,  and  coral,  which  it  is 
justified  in  protecting  against  invasion  by  the  citizens  of  other  nations, 
although  these  fisheries  are  situate  on  the  high  seas. 

The  PRESIDENT.  That  does  not  seem  to  have  been  the  contention. 
It  was  founded  rather  upon  the  right  of  occupation. 

Mr.  CARTER.  Well,  I  am  going  to  discuss  the  ground  upon  which 
the  counsel  for  Great  Britain  put  it,  but  they  assert  that  there,  is  a 
right  to  protect,  against  the  invasion  of  other  nations,  products  of  the 
sea  outside  the  three  mile  limit.  I  know  they  seek  to  base  that  upon 
a  right  of  property  in  the  land  at  the  bottom.  I  contend  that  a  nation 
has  a  right  to  establish  an  industry  of  that  sort  a'nd  protect  it  against 
the  invasion  of  other  nations,  irrespective  of  any  right  of  property  in 
the  bottom.  They  suggest  reasons  upon  which  their  asserted  right  of 
property  is  founded.  I  am  going  to  inquire  into  the  validity  of  these 
reasons.  They  say  it  is  a  property  right  to  the  bottom,  and  that  it  exists 
wherever  the  bottom  may  be  occupied,  and  does  not  exist  where  the 
bottom  cannot  be  occupied.  Well,  that  amounts  to  this,  then,  that 
wherever  a  nation  can  occupy  the  bottom,  although  outside  the  territo- 
rial limits,  it  may  rightfully  occupy  it  and  exclude  other  nations  from 
it.  But  how  can  you  occupy  the  bottom  of  the  sea?  Well,  you  can 
occupy  it  only  by  taking  such  possession  as  is  possible.  You  can  buoy 
it  where  you  can  reach  the  bottom,  and  establish  a  naval  force  and 
exclude  the  citizens  of  other  nations  from  it;  and  that  is  all  the  occu- 
pation of  the  bottom  that  you  can  effect.  The  assertion  on  the  part  of 
my  learned  friends  is,  that  wherever  you  can  take  such  possession  of 
the  bottom,  you  can  exclude  other  nations  from  it.  Now  that  goes  much 
further  than  the  argument  of  the  United  States,  no  part  of  which  sup- 
ports a  general  right  to  thus  occupy  the  sea  outside  the  three-mile 
limit.  We  do  not  assert  any  such  right,  nor  do  we  suppose  that  any 
such  right  exists;  but  that  is  their  assertion;  and  if  it  be  true,  you  can 
take  possession  of  the  bottom  of  the  sea  anywhere;  and  if  there  is  any 
particular  piece  of  coast  off  Great  Britain,  twenty  miles  away,  where 
the  bottom  can  be  easily  reached,  and  which  is  a  particularly  favorable 
place  for  carrying  on  a  cod  fishery  or  a  herring  fishery,  Great  Britain 
can  take  possession  of  it  and  exclude  the  rest  of  mankind  from  it.  If 
this  bottom  theory,  upon  which  they  put  themselves,  has  any  validity 
or  foundation,  that  can  be  done.  If  the  right  to  establish  the  industry 
rest  upon  an  ability  to  occupy  the  bottom,  then  you  can  establish  one 
wherever  you  can  reach  bottom;  and  if  you  can  establish  it  in  one 
place,  you  can  establish  it  in  another.  I  do  not  suppose  it  is  possible 
to  defend  any  right  like  that  over  the  high  seas.  I  do  not  suppose  it  is 
possible  to  defend  any  such  right  as  that  over  the  fisheries  of  the  seas. 
There  must  be  some  other  principle  which  may  be  called  into  play. 

These  regulations  are  found  in  the  cases  of  oyster  beds,  coral  beds, 
beds  where  the  pearl  fishery  is  carried  on,  beds  which  are  found  in  a 
certain  proximity  to  the  coast  of  a  country,  and  which  can  be  worked 
more  conveniently  by  the  citizens  of  that  country  than  any  other.  We 
find  that  the  industries  are  confined  to  such  instances,  and  in  those 
instances  wre  find  rules  and  regulations  passed  for  the  purpose  of  secur- 
ing the  products  of  the  seas,  and  designed  to  make  them  more  regular 
and  abundant.  Those  are  the  cases  in  which  it  can  be  done,  and  in 
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those  cases  it  is  perfectly  justifiable.  It  is  where  there  is  a  natural 
advantage,  within  a  certain  proximity  to  the  coast  of  a  particular  nation, 
which  it  can  turn  to  account  better  than  the  citizens  of  any  other  nation. 
In  such  cases,  if  the  particular  nation  is  permitted  to  establish  and 
carry  out  a  system  of  national  regulation,  it  may  furnish  a  regular,  con- 
stant supply  of  a  product  of  the  seas  for  the  uses  of  mankind,  which 
product,  if  it  were  thrown  open  to  the  whole  world,  would  be  destroyed. 
That  is  reasonable.  That  stands  upon  the  principles  which  I  have  been 
assertiog.  That  is  a  solid  foundation;  but  it  does  not  rest  upon  any 
notion  of  a  right  of  occupying  the  bottom.  It  rests  upon  the  fact  that 
there  is  a  natural  advantage — a  particular  locality  offering  advantages 
to  a  particular  nation,  which,  if  improved,  will  lead  to  the  prosecution 
of  a  useful  and  profitable  industry,  useful  to  the  nation,  and  useful  to 
the  world. 

Under  those  circumstances,  if  the  contiguous  nation  is  permitted  to 
cultivate  undisturbed  that  natural  advantage,  free  from  the  invasion  of 
others,  that  industry  can  be  profitably  carried  on,  but  if  all  come  in,  it 
is  broken  up.  In  such  cases,  therefore,  the  nation  which  enjoys  this 
advantage  says  to  other  nations,  rightfully:  "Here  is  an  advantage 
which  Providence  has  placed  within  our  reach,  rather  than  in  yours.  We 
can  turn  it  to  account;  you  cannot.  We  can  use  it  so  that  it  may  pro- 
duce its  natural  advantages.  In  order  to  do  that,  it  requires  regulation. 
It  must  not  be  used  at  all  times.  It  must  be  allowed  certain  periods  of 
rest.  The  animals  which  form  the  basis  of  it  are  at  one  time  of  the 
year  breeding,  and  should  not  be  disturbed.  There  are  times  when  the 
industry  should  be  pursued;  times  when  the  industry  should  be  closed. 
That  cannot  be  accomplished  without  national  regulation.  We  have 
done  that.  We  have  created  an  industry.  There  is  a  particular  popu- 
lation of  ours  devoted  to  the  work.  Now,  you  must  let  us  prosecute  it 
alone.  It  is  not  reasonable,  it  is  not  fair,  it  is  not  just,  that  you  should 
come  in  here  after  we  have  created  this  advantage  and  despoil  it,  for 
a  mere  temporary  gain.  You  will  not  come  habitually,  you  will  only 
come  occasionally;  and  you  will  interfere  only  with  the  effect  of  ruining 
us,  without  reaping  any  permanent  advantage  to  yourselves." 

Senator  MORGKAN.  Mr.  Carter,  in  point  of  fact,  are  these  Ceylon  pearl 
fisheries  and  the  coral  fisheries  of  which  you  spoke  held  subject  to  the 
right  of  free  navigation  to  commerce? 

Mr.  CARTER.  So  I  understand.  I  do  not  understand  that  commerce 
can  be  prohibited  over  them.  Oh  no ;  surely  not.  There  is  no  occasion 
to  prohibit  commerce.  It  is  only  the  regulation  of  the  industry  that  is 
insisted  upon. 

So  I  have  to  say  that  upon  conceded  principles  there  is  a  right  in  a 
nation  to  protect  an  industry  for  which  it  has  natural  advantages,  and 
which  it  can  create,  preserve,  and  improve  by  means  of  rules  and  regu- 
lations which  it  alone  has  the  power  to  adopt  and  to  enforce.  It  is  con- 
ceded that  this  may  be  done  in  the  cases  to  which  I  refer  of  the  oyster 
beds,  the  pearl  beds,  and  the  coral  beds,  even  though  they  lie  far  out- 
side the  three  mile  limit. 

If  they  are  so  situated  as  to  be  the  special  advantage  of  a  particular 
power,  and  that  particular  power  chooses  to  improve  that  natural 
advantage  by  the  creation  of  an  industry,  it  establishes  a  right  which 
it  can  defend  from  invasion  by  the  citizens  of  other  nations.  The 
explanation  of  this  which  is  attempted  to  be  made  in  the  printed  argu- 
ment of  the  other  side  is  that  it  depends  upon  an  ability  to  occupy  the 
bottom.  That  does  not  explain  it.  That  furnishes  no  ground  of  reason 
whatever.  If  it  were  true,  it  would  justify  the  occupation  of  a  portion 
—16 


242  ORAL   ARGUMENT   OF   JAMES   C.  CARTER,  ESQ. 


tion 


of  the  bottom  in  any  place  in  the  seas,  irrespective  of  the  question 
whether  there  WAS  a  natural  advantage  to  a  particular  nation  or  not; 
and  such  right  to  occupy  the  bottom  certainly  does  not  exist.  Nor  can 
yon  occupy  the  bottom  of  the  sea.  It  is  not  susceptible  of  occupation, 
unless  the  law  should  choose  to  declare  that  it  should  be  deemed  to  be 
the  subject  of  exclusive  occupation;  and  as  1  have  already,  I  think, 
sufficiently  shown,  the  law  will  not  do  that  merely  to  gratify  the  whim 
or  the  ambition  of  any  particular  individual,  or  any  particular  nation, 
but  only  for  the  accomplishment  of  some  great  social  and  general  good. 

That  right  of  creating  a  national  industry  based  upon  peculiar  natural 
advantages,  and  based  sometimes  upon  the  mere  circumstance  that  it 
lias  been  created  by  rules  and  regulations,  is  one  that  is  fully  established, 
in  reference  to  many  of  several  different  products  of  the  sea. 

In  the  protecting  of  industries  of  that  sort,  does  the  nation  extend 
its  jurisdiction  over  those  places?  Does  it  make  them  a  part  of  its  ter- 
ritory ?  Certainly  not.  It  has  no  right  to  do  that.  It  is  not  consistent 
with  the  law  of  nations  that  it  should  do  that.  There  is  no  occasion 
for  it  to  do  that.  There  is  no  need  of  it.  All  that  it  is  necessary  for  it 
to  do  is  to  enforce  such  regulations  on  those  places  as  are  effective  and 
sufficient  to  protect  the  right  from  invasion  by  the  citizens  of  other 
nations. 

Now  let  me  bring  the  case  of  the  seal  fisheries  on  the  Pribilof  Islands 
before  the  attention  of  the  Tribunal,  and  compare  them  with  the  doc- 
trine thus  established.  What  natural  advantage  have  the  United 
States,  the  owners  of  those  islands?  One  of  the  highest;  and  an 
advantage,  indeed,  not  attached  to  the  bottom  of  the  sea,  but  an 
advantage  on  the  dry  land  above  the  sea,  which  is  within  their  admitted 
jurisdiction.  By  the  creation  and  carrying  on  of  this  industry  there, 
they  have  established  a  business  profitable  to  themselves,  highly  useful 
to  the  whole  world.  Shall  they  not  be  able  to  protect  it  from  invasion  ? 
If  the  coral  beds  can  be  protected  from  invasion  far  out  at  sea,  if  the 
pearl  beds  can  be  protected  from  invasion  by  municipal  regulations 
operative  upon  the  sea,  why  should  not  this  fishery  be  protected  in  the 
like  way?  It  requires  no  greater  exercise  of  authority.  It  requires  no 
straining  whatever  of  the  ordinary  rules  which  govern  the  conduct  of 
nations  in  respect  to  their  interests.  It  is  a  more  illustrative  instance, 
by  far,  than  the  case  of  the  coral  beds,  or  the  pearl  beds,  or  the  oyster 
beds;  a  more  illustrative  instance  for  the  application  of  the  principle 
that  the  nation  may  protect  the  industry  which  has  thus  been  created. 

To  make  it  entirely  analogous,  if  these  seals  were  in  some  manner 
attached  to  the  bottom,  if  they  were  in  the  habit  of  congregating  at 
some  particular  place  on  the  bottom  of  the  sea,  then,  according  to  the 
doctrine  which  seems  to  be  made  the  foundation  of  the  right  by  our 
Mends  on  the  other  side,  the  United  States  would  have  a  right  to  go 
out  and  take  possession  of  that  bottom,  incorporate  it  into  its  ow 
territory,  and  treat  it  as  a  part  of  its  own  nationality. 

I  am  sure  we  assert  no  such  right  as  that.  We  do  not  ask  to  go  to 
any  such  length  as  that.  All  we  ask  is  the  right  to  carry  on  the  indus- 
try on  our  own  admitted  soil,  and  to  protect  it  from  being  broken  up  by 
repressing  acts  upon  the  high  seas  which  are  in  themselves  essentia" 
wrongs. 

Let  me  defend  these  particular  instances  of  the  coral  beds,  the  pearl 
beds,  and  the  oyster  beds  upon  the  same  principles  upon  which  I  have 
defended  the  assertion  of  property  interest,  not  only  in  the  seals,  but 
in  the  seal  industry  upon  the  Pribilof  Islands.  In  all  these  cases,  there 
is  a  peculiar  natural  advantage  connected  with  those  places  and  belong- 
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ing  to  the  nations  which  lie  in  nearest  proximity  to  them.  In  the  next 
place,  they  are  exhaustible.  There  is  not  enough  for  all;  and  therefore 
there  arises  an  occasion  when  you  may  assert  the  same  principles  which 
govern  the  laws  of  property.  In  the  next  place,  these  industries,  if  left 
open  to  the  unregulated  invasion  of  the  citizens  of  all  nations,  would 
be  used  up  and  destroyed.  The  only  condition  upon  which  they  can 
be  preserved  and  made  beneficial  to  mankind  is  that  they  be  allowed 
to  be  worked  and  operated  by  the  particular  power  which  has  the  best 
facilities  for  that  purpose.  In  the  next  place,  they  can  be  preserved 
only  by  putting  them  under  a  system  of  regulation,  which  shall  be 
operative  upon  the  citizens  of  all  nations.  It  is  necessary  that  the 
citizens  of  the  particular  power,  who  go  out  there  and  improve  these 
advantages,  should  also  be  made  subject  to  these  regulations.  In  other 
words,  the  general  condition  is  presented  that  mankind  may  have  the 
benefit  of  these  advantages  if  they  are  disposed  of  in  this  way,  and  not 
otherwise;  and,  consequently,  they  ought  to  be  disposed  of  in  this  way. 
The  bottom  of  the  sea  in  these  places  is  not  made  the  property  of  the 
particular  powers  who  assert  the  right  to  the  industries.  It  is  not  their 
property  at  all.  It  is  not  within  their  sovereign  jurisdiction  at  all,  any 
more  than  any  other  part  of  the  high  seas,  but  it  is  a  theatre  where 
their  defensive  regulations  may  be  put  in  operation,  and  where  the 
industries  of  their  citizens  may  be  defended. 

Let  me  support  these  views  by  a  reference  to  the  opinions  of  the  best 
writers.  I  read  from  Puffendorf  on  the  Law  of  Nature  and  Nations. 
The  extract  is  found  on  page  134  of  my  printed  argument : 

As  for  fishing,  though  it  hath  much  more  abundant  subject  in  the  sea  than  in  lakes 
or  rivers,  yet  "tis  manifest  that  it  may  in  part  be  exhausted,  and  that  if  all  nations 
should  desire  such  right  and  liberty  near  the  coast  of  any  particular  country,  that 
country  must  be  very  much  prejudiced  in  this  respect;  especially  since"  tis  v<ry 
usual  that  some  particular  kind  of  fish,  or  perhaps  some  more  precious  commodity, 
as  pearls,  coral,  amber,  or  the  like,  are  to  bo  found  only  in  one  part  of  the  sea,  and 
that  of  no  considerable  extent.  In  this  case  there  is  no  reason  why  the  borderers 
should  not  rather  challenge  to  themselves  this  happiness  of  a  wealthy  shore  or  sea 
than  those  who  are  seated  at  a  distance  from  it. 

And  then  Yattel,  upon  the  same  subject,  says : 

The  various  uses  of  the  sea  near  the  coasts  render  it  very  susceptible  of  property. 
It  furnishes  fish,  shells,  pearls,  amber,  etc. ;  now  in  all  these  respects  its  use  is  not 
inexhaustible.  Wherefore,  the  nation  to  whom  the  coasts  belong  may  appropriate 
to  themselves  and  convert  to  their  own  profit,  an  advantage  which  nature  has  so 
placed  within  their  reach  as  to  enable  them  conveniently  to  take  possession  of  it,  in 
the  same  manner  as  they  possess  themselves  of  the  dominion  of  the  land  they  inhabit. 
Who  can  doubt  that  the  |>earl  fisheries  of  Bahrein  and  Ceylon  may  lawfully  become 
property?  And  though  where  the  catching  of  fish  is  the  only  object,  the  fishery 
appears  less  liable  to  be  exhausted,  yet  if  a  nation  have  on  their  coasts  a  particular 
fishery  of  a  profitable  nature,  and  of  which  they  may  become  masters,  shall  they  not 
be  permitted  to  appropriate  to  themselves  that  bounteous  gift  of  nature  as  an 
appendage  to  the  country  they  possess,  and  to  reserve  to  themselves  the  great 
advantages  which  their  commerce  may  thence  derive,  in  case  there  be  a  sufficient 
abundance  of  fish  to  furnish  the  neighboring  nations? 

(Sec.  2)  A  nation  may  appropriate  to  herself  those  things  of  which  the  free  and 
common  use  would  be  prejudicial  or  dangerous  to  her.  This  is  a  second  reason  for 
which  governments  extend  their  dominion  over  the  sea  along  their  coasts,  as  far  as 
they  are  able  to  protect  their  right. 

Now,  upon  that  very  firm  basis  of  reason  and  authority  we  place  the 
right  of  the  United  States  to  protect  themselves  in  the  enjoyment  of 
the  industry  which  they  have  established  upon  these  islands.  They 
have  peculiar  advantages,  supreme  advantages,  for  appropriating  the 
annual  increase  of  the  seal,  without  diminishing  the  stock.  They  have 
established  an  industry  and  made  rules  and  regulations  which  are 

ivised  to  preserve  it,  and  to  make  this  blessing  perpetual  to  mankind. 
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The  seal  is  exhaustible.     There  is  not  enough  for  all,  and  they 
entitled  to  challenge  for  themselves  the  benefits  of  this  industry  in 
consequence  of  these  advantages,  and  in   consequence  of  the 
which  they  have  taken  to  improve  them. 

I  cannot  think  that  there  is  any  sound  answer  to  an  assertion  of  t 
right  of  a  property  interest  in  this  industry  placed  upon  that  basis, 
and  this,  too,  irrespective  of  a  property  in  the  seals  themselves. 

That  concludes  my  argument  upon  this  question  of  the  prope 
interest  of  the  United  States  in  the  industry  established  upon  t' 
islands,  irrespective  of  a  property  interest  in  the  seals. 


kjikjj 
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I  now  pass  to  the  consequences  of  the  establishment  of  those  rights 
for  which  I  have  contended  so  far  as  they  involve  the  question,  what 
action  the  United  States  may  take  for  the  purpose  of  protecting  thei 
selves  in  the  enjoyment  of  such  rights. 

I  must  assume,  in  the  first  place,  that  if  she  has  the  right  of  proj 
erty  in  the  seals  themselves,  or  a  right  to  the  exclusive  enjoyment  of 
this  industry  of  taking  seals,  in  consequence  of  her  natural  advantages 
and  of  the  exhaustible  character  of  the  product,  she  has  the  authority 
in  some  manner  to  enforce  such  right.  Otherwise  we  should  be  talk- 
ing to  no  purpose.  What  is  a  right  which  there  is  no  means  of  enforc- 
ing? It  would  be  mere  words.  It  would  amount  to  nothing  at  all. 
There  would  be  nothing  substantial  about  it.  Such  things  are  not  the 
subject  of  discussion.  When  it  is  said  that  a  man,  or  a  nation,  has 
certain  rights  of  property,  it  means  that  they  have  rights  which  can  be 
enforced  in  some  manner.  How  shall  they  enforce  them?  That  is  the 
question.  What  acts  may  the  United  States  do?  Can  they  extend 
their  sovereignty  over  the  seas  to  an  illimitable  extent  wherever  it  may 
be  necessary  to  protect  the  right?  No;  they  cannot.  We  make  no 
assertion  of  that  sort.  We  could  not  substantiate  it,  if  we  did.  The 
sovereign  jurisdiction  of  a  nation,  is  bounded  by  her  territory,  with 
an  addition  which  carries,  to  a  certain  qualified  extent,  her  sover- 
eignty over  a  distance  on  the  seas  commonly  taken  as  three  miles. 
Beyond  that  the  sovereign  jurisdiction  of  the  nation  cannot  be  extended. 
Beyond  that  her  laws,  as  laws,  have  in  general  no  force  or  operation. 
Beyond  that  her  legislative  powers  have  no  eifect.  All  that  we  take  to 
be  admitted. 

Sir  CHARLES  EUSSELL.  You  mean  as  against  those  who  are  n< 
subjects  or  citizens? 

Mr.  CARTER.  Yes;  against  those  who  are  not  subjects  or  citizens 
That  is  what  I  mean.  If  her  legislative  power  extended  over  the  sea, 
she  would  have  a  right,  of  course,  to  legislate  for  everybody  that  came 
within  the  limits  of  that  legislative  power.  We  make  no  such  preten- 
sion as  that.  This  supreme  legislative  jurisdiction  must  be  bounded 
necessarily  by  some  line,  and  that  line  is,  for  the  boundary  of  her 
absolute  legislative  jurisdiction,  high-water  mark.  It  does  not  go 
beyond  that,  although  she  may  extend  it,  for  most  purposes,  over  a  ^ 
further  space  which  is  commonly  taken  to  be — I  do  not  mean  to  say  it 
is  absolutely  limited  to  that,  but  is  commonly  taken  to  be — a  distance 
of  three  miles;  but  even  there  her  legislative  power  is  not  absolute,  for 
she  cannot  exclude  the  passage  of  foreign  vessels  over  her  waters. 
She  cannot,  as  she  can  do  with  regard  to  her  territory,  exclude  foreign- 
ers from  it.  Over  the  land  she  has  an  absolute  power  of  exclusion; 
but  over  these  territorial  waters,  although  she  may  generally  extend 
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her  legislative  power  over  a  belt  three  miles  in  width,  she  cannot 
extend  it  so  far  as  to  exclude  foreign  ships.  Her  right  to  protect  her 
property  or  industry  is  not  derived  from  her  legislative  power.  Where 
do  you  get  it  then?  How  does  she  acquire  any  right  to  protect  it? 
She  has  a  right  to  protect  it,  just  as  any  individual  has  a  right  to 
protect  his  property,  where  there  are  no  other  means,  that  is,  by  force; 
not  by  the  exercise  of  legislative  power,  but  by  the  exercise  of  executive 
power — an  exercise  of  natural  power — an  exercise  of  what  you  may 
call  force.  Individuals  can  defend  their  rights  and  property  by  the 
employment  of  force  to  a  certain  extent.  If  a  man  attacks  me,  I  may 
resist  him  and  subdue  him  and  use  violence  upon  him  for  that  purpose ; 
and  I  may  go  as  far  as  it  is  necessary  for  that  purpose;  not  farther. 
Whatever  force  it  is  necessary  to  employ  to  defend  myself,  I  may  employ 
against  him.  So  if  a  man  comes  upon  my  property,  I  may  remove  him, 
if  I  have  to  carry  him  five  miles;  and  I  may  employ  as  much  force  as 
is  necessary  for  the  purpose  of  removing  him  from  my  property;  but 
I  cannot  employ  any  more  force  than  is  necessary. 

Those  rights  of  self-defence  and  self-protection  survive  to  individual 
man  even  in  civil  society,  but  we  may  not  go  any  farther  than  strict 
necessity.  For  the  general  protection  of  rights,  members  of  a  civil 
municipal  society  must  appeal  to  society  itself.  They  appeal  to  its 
courts  for  protection.  They  appeal  to  the  judicial  power,  and  that 
furnishes  a  remedy.  What  can  nations  do?  Is  there  any  court  to 
which  they  can  appeal?  No;  they  cannot  make  any  such  appeal  as 
that.  There  is  no  tribunal  into  which  one  nation  can  summon  another 
nation  for  judgment.  What  can  nations  do?  They  can  only  use  this 
same  sort  of  self-defensive  power  that  an  individual  does.  That  is  all. 
That  they  can  use  under  all  circumstances,  limited,  however,  by  the 
same  rules  and  by  the  same  boundaries  which  limit  it  in  the  case  of  an 

!  individual — necessity.  Whatever  is  necessary  to  be  done  by  a  nation 
for  the  protection  of  its  rights,  it  may  do,  and  it  may  do  it  as  an 
individual,  and  it  is  no  exertion  of  its  legislative  power  at  all. 

We  may  make  that  very  plain  and  palpable  by  turning  to  admitted 
instances  of  the  exercise  of  it,  and  take  for  that  purpose  what  are 
commonly  called  belligerent  rights.  Here  is  a  nation  engaged  in  war. 
It  blockades  the  enemy's  ports.  The  ship  of  a  neutral  nation,  friendly 
to  both  parties,  undertakes  to  enter  that  blockaded  port,  and  the  bellig- 
erent that  has  established  the  blockade  captures  her  by  an  exercise  of 
force,  carries  her  into  one  of  his  own  ports,  and  confiscates  her,  and 
sells  her.  What  kind  of  an  exercise  of  power  is  that?  Not  legislative 
power,  certainly.  That  act  was  committed  on  the  high  seas,  and  out- 
side of  the  jurisdiction  of  any  power.  It  therefore  was  not  legislative 
power.  It  did  not  operate  to  extend  the  jurisdiction  of  the  nation 
over  the  place.  It  was  simply  an  act  of  reasonable  and  necessary 
force  employed  for  the  purposes  of  self-defence.  The  nation  had  the 
right  to  carry  on  the  war.  Its  existence,  perhaps,  depended  upon  its 
ability  to  subdue  its  adversary.  It  could  not  carry  on  the  war  suc- 
cessfully unless  it  had  the  right  of  shutting  up  the  ports  of  the  enemy, 
and,  therefore,  the  necessary  purposes  of  self-defence  gave  it  the 
liberty  to  seize  the  ship  of  another  power,  carry  it  into  port,  and 
condemn  it. 

That  is  not  legislative  power.  It  was  not  exerted  by  reason  of  any 
extension  of  the  sovereignty  of  the  nation  over  the  seas.  It  was 
simply  an  exercise  of  self-defensive  power,  standing  upon  the  principle 
of  necessity,  and  limited  by  the  principle  of  necessity.  Wherever  the 

I      necessity  exists  that  power  exists.    I  instance  the  case  of  blockade. 

1      There  are  other  instances  of  belligerent  rights. 
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The  PRESIDENT.  You  would  not  admit  of  that  power  in  times  of 
peace  t 

Mr.  CARTER.  That  is  another  question.  Whether  you  may  exercise 
a  power  of  that  sort  in  time  of  peace  is  a  question  to  which  1  shall 
presently  come.  What  I  am  explaining  now  is  the  character  of  the  act. 
It  is  not  IwiitihitiM;  that  is  certain.  It  is  an  act  of  self  defensive 
jHHcvr.  There  are  other  instances  of  it  in  the  case  of  belligerent 
rights.  Take  the  case  of  contraband  of  war.  A  belligerent  can  cap- 
ture a  vessel  that  is  carrying  contraband  of  war,  upon  any  of  the 
high  seas.  You  can  enter  even  the  territory  of  a  friendly  slate,  it  it 
is  necessary  for  the  purpose  of  protecting  yourself  against  your 
adversary;  and  even  when  there  is  no  condition  of  war.  They  had  a 
rebellion  in  Canada  some  years  ago,  and  a  vessel  was  fitted  out  by 
persons  making  use  of  the  soil  of  the  United  States  for  the  purpose  of 
aiding  the  rebellion,  as  it  was  called.  A  British  military  force  crossed 
the  Niagara  Eiver,  captured  that  vessel  in  the  territory  of  the  United 
States — not  on  the  high  seas,  but  in  the  territory  of  the  United  States. 

Senator  MORGAN.  You  refer  to  the  Caroline? 

Mr.  CARTER.  I  refer  to  the  case  of  the  Caroline.  There  was  a  con- 
flict between  Great  Britain  and  the  United  States  upon  the  point  as 
to  whether  the  former  had  the  right  to  do  that;  but  the  conflict  was 
not  upon  the  point  of  principle  at  all,  it  being  admitted  on  both  sides 
that  if  there  was  a  necessity  for  doing  that  act  Great  Britain  was  right 
in  doing  it;  that  if  there  was  a  well  grounded  apprehension  that  that 
vessel  was  going  to  proceed  across  the  river  and  engage  in  enterprises 
hostile  to  the  authority  of  Great  Britain  in  Canada,  she  was  justified 
in  that  action. 

A  celebrated  instance  in  history  was  the  seizure  by  Great  Britain  of 
the  Danish  fleet  in  the  harbor  of  Copenhagen.  There  was  the  fleet  of 
a  friendly  power.  There  was  absolute  peace  between  Great  Britain 
and  Denmark;  but  Great  Britain  was  apprehensive  that  that  fleet 
would  fall  into  the  possession  of  France,  and  the  seizure  was  defended 
by  her  ablest  statesmen  on  the  ground  of  necessity.  This  necessity  of 
nations,  when  it  appears,  must  have  its  way;  and  the  inconvenienc 
the  trouble,  the  damage,  the  loss  which  individual  citizens  of  anoth 
nation  may  occasionally  suffer  in  consequence  of  these  exertions 
self- defensive  authority,  are  not  to  be  taken  into  account. 

The  PRESIDENT.  Do  you  not  think  that  all  of  that  takes  us  out 
this  sphere  of  law  and  right? 

Mr.  CARTER.  Not  at  all.     We  are  right  within  the  sphere  of  law  an 
right. 

The  PRESIDENT.  I  do  not  think  the  whole  world  generally  conside 
it  so. 

Mr.  CARTER.  We  are  right  within  the  sphere  of  law ;  and  the  exercise 
of  these  acts  of  self- defensive  authority — the  extent  to  which  they  may 
go,  the  necessities  which  create  them,  how  far  the  necessities  extend— 
constitute  a  great  chapter  in  international  law,  and  are  all  dealt  with, 
all  their  limitations  defined,  and  the  principle  which  governs  them  laid 
down. 

What  is  said  upon  the  other  side?  They  agree  that  all  these  things 
may  be  done.  What  do  they  say  ?  Well,  they  say  that  they  cannot  be 
done  in  time  of  peace, — that  you  cannot  defend  yourself  by  the  exercise 
of  force  on  the  high  seas  in  time  of  peace.  Where,  I  should  like  to 
know,  is  any  such  doctrine  as  that  laid  down?  I  hope  my  learned 
friends  will  find  some  authority  for  those  positions.  I  have  never  bee 
able  to  find  such  authority.  The  assertion  is  that  a  nation  cannot  defen 
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itself  by  an  act  of  necessary  force  in  time  of  peace — a  thing  that  art 
individual  may  do  in  civil  society,  a  nation  cannot  do;  and  cannot  do 
when  there  is  no  other  means  of  protecting  itself!  Of  course  it  must 
be  instantly  perceived  that  if  this  power  of  defending  itself  and  its 
property  from  injury  against  the  citizens  of  other  nations,  is  something 
which  a  nation  cannot  exercise  in  time  of  peace — if  that  is  true — the 
assertion  that  It  has  any  rights  at  all  is  mere  empty  sound.  A  right 
that  cannot  be  defended  amounts  to  nothing.  I  would  like  to  have 
those  who  assert  that  a  nation  cannot  defend  itself  and  its  property  in 
time  of  peace  by  acts  of  necessary  self-defence,  tell  me  how  it  can  defend 
them.  I  hope  they  will  be  able  to  tell  me.  If  a  nation  cannot  defend 
its  admitted  and  conceded  rights  in  that  way,  I  hope  they  will  be  able 
to  point  out  some  way  in  which  those  rights  can  be  defended  and  pro- 
tected. 

But  there  is  no  truth  in  the  assertion  that  the  exercise  by  a  nation  nf 
the  right  of  self-defence,  by  the  employment  of  acts  of  necessary  force, 
is  confined  to  times  of  war.  There  is  no  substance  in  that.  The  right 
exists  in  time  of  peace  just  as  well.  Whenever  the  necessity  arises, 
the  right  arises,  whether  it  be  in  time  of  wrar  or  time  of  peace.  It  may 
arise  in  peace  just  as  much  as  in  war.  In  point  of  fact  the  principal 
occasions,  and  the  most  frequent  occasions,  for  the  exercise  of  this  right 
happen  to  occur  in  time  of  war,  and,  therefore,  the  instances  in  which  it 
is  exercised  and  the  rules  which  govern  its  exercise  are  found  in  bellig- 
erent conditions  far  more  than  in  conditions  of  peace.  The  absence  of 
the  occasion  is  the  reason  why  we  find  less  discussion  of  these  rights  in 
time  of  peace,  and  a  want  of  rules  for  regulating  them ;  but  nevertheless 
the  occasion  may  arise,  and  when  it  does  arise,  then  the  power  must  be 
put  in  force. 

Now,  let  me  call  the  attention  of  the  Tribunal  to  occasions  when  it 
does  arise  in  times  of  peace.  In  the  first  place,  let  me  allude  to  those 
municipal  regulations  which  are  devised  by  different  states  for  the  pur- 
pose of  protecting  their  revenue.  I  before  remarked  that  the  protection 
of  the  revenue  of  a  nation  could  not  well  be  effective  unless  the  conduct 
of  foreign  vessels  could  be  controlled  at  a  greater  distance  than  three 
miles  from  the  land.  If  a  vessel  intending  a  breach  of  the  revenue  laws 
of  a  nation  had  the  power  to  approach  its  shores  to  a  distance  of  three 
miles  from  the  land,  and  wait  outside  of  that  limit  for  a  favorable  oppor- 
tunity to  slip  in,  or  to  unload  its  cargo  into  another  vessel  sent 
clandestinely  from  the  shore,  it  might  at  all  times  evade  its  revenue 
laws,  and,  consequently,  most  nations — certainly  Great  Britain  and  the 
United  States — Great  Britain  from  a  very  early  period  and  the  United 
States  almost  from  the  period  of  her  independence — have  enacted  laws 
prohibiting  vessels  from  transshipping  goods  or  hovering  at  a  distance 
much  greater  than  that  of  three  miles — three  or  four  leagues  from  the 
shore  being  the  area  commonly  fixed  upon.  What  is  the  penalty  which 
they  denounce  for  that  purpose?  The  penalty  is  capture  and  confisca- 
tion. Does  that  penalty,  and  the  enforcement  of  that  penalty  involve 
an  extension  of  jurisdiction  out  to  that  limit  of  three  or  four  leagues'? 
Certainly  not.  It  is  an  act  of  self-defence.  It  is  an  executive  act, 
designed  to  protect  the  revenue  interests  of  the  country.  So  also  in  the 
case  of  colonial  trade,  a  similar  device  was  formerly  adopted  for  the 
purpose  of  preventing  the  approach  of  vessels  in  the  neighborhood  of 
the  colonies  of  another  country,  for  the  purpose  of  engaging  in  illicit 
trade  with  such  colonies.  In  order  to  enforce  such  prohibitions,  it  was 
necessary  that  regulations  should  be  adopted  prohibiting  vessels  from 
hovering  off  the  coasts.  Consequently,  if  a  vessel  appeared  off  the 
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coast  and  did  what  was  called  "hover",  that  is  not  proceed  upon  her 
voya.uv,  but  wait  there  apparently  lor  a  favorable  tim<«  to  run  in,  she 
subjected  herself  to  the  penalty  of  those  laws,  and  might  be  captured. 
I  think  no  nation  has  ever  resisted  the  enactment  or  enforcement  of 
those  laws. 

The  PRESIDENT.  I  do  not  think  you  are  quite  right  about  that. 

Mr.  CARTER.  So  far  as  I  am  aware.  There  may  have  been  cases 
where  they  were  enforced  under  exceedingly  unreasonable  conditions; 
but  I  do  not  myself  remember  them. 

The  PRESIDENT.  I  believe  cases  of  that  sort  have  given  rise  to  inter- 
national communication,  between  nations.  It  may  be  that  they  have 
led  to  agreements. 

Mr.  CARTER.  Of  course,  I  will  not  be  at  all  certain  that  such  has  not 
been  the  case.  My  acquaintance  with  them,  I  confess,  has  been  deri  ved 
mainly  from  the  treatment  of  them  that  we  find  in  books  of  international 
law ;  they  are  treated  in  such  books  as  exercises  of  the  power  of  self- 
defence,  not  objected  to  by  nations,  unless  they  are  attempted  to  be 
enforced  in  a  very  unreasonable  way.  To  illustrate  them,  I  must  again 
refer  to  a  decision  which  I  have  alluded  to  once  before. 

This  was  the  case  where  a  vessel  was  seized  in  time  of  peace  outside 
the  three-mile  limit  for  a  violation  of  a  regulation  such  as  I  have  alluded 
to.  It  is  the  case  of  Church  v.  Hubbart.  (2  Cranch  U.  S.  Sup.  Court 
Reports,  p.  189.)  I  read  from  the  opinion  of  Mr.  Chief  Justice  Mar- 
shall on  page  181  of  my  printed  argument: 


That  the  law  of  nations  prohibits  the  exercise  of  any  act  of  authority  over  a  ves- 
sel in  the  situation  of  the  Aurora  and  that  the  seizure  is,  on  that  account,  :i  m;-re 
maritime  trespass,  not  within  the  exception,  cannot  he  admitted.  To  reason  from 
the  extent  of  the  protection  a  nation  will  afford  to  foreigners,  to  the  extent  of  the 
means  it  may  use  for  its  own  security,  does  not  seem  to  be  perfectly  correct.  It  is 
opposed  by  "principles  which  are  universally  acknowledged.  The  authority  of  a 
nation  within  its  own  territory  is  absolute  and  exclusive.  The  seizure  of  a  vessel 
within  the  range  of  its  cannon  by  a  foreign  force  is  an  invasion  of  that  territory,  and 
is  a  hostile  act  which  it  is  its  duty  to  repel.  But  its  power  to  secure  itself  from 
injury  may  certainly  be  exercised  beyond  the  limits  of  its  territory. 

Upon  this  principle  the  right  of  a  belligerent  to  search  a  neutral  vessel  011  the  high 
seas  for  contraband  of  war  is"  universally  admitted,  because  the  belligerent  has  a 
right  to  prevent  the  injury  done  to  himself  by  the  assistance  intended  for  his  enemy. 
So,  too,  a  nation  has  a  right  to  prohibit  any  commerce  with  its  colonies.  Any  attempt 
to  violate  the  laws  made  to  protect  this  right  is  an  injury  to  itself  which  it  may 
prevent  and  it  has  a  right  to  use  the  means  necessary  for  its  prevention.  These 
means  do  not  appear  to  be  limited  within  any  certain  marked  boundaries,  which 
remain  the  same  at  all  times  and  in  all  situations.  If  they  are  such  as  unnecessarily 
to  vex  and  harrass  foreign  lawful  commerce,  foreign  nations  will  resist  their  exer- 
cise. If  they  are  such  as  are  reasonable  and  necessary  to  secure  their  laws  from 
violation,  they  will  be  submitted  to. 

In  different  seas  and  on  different  coasts,  a  wider  or  more  contracted  range  in  which 
to  exercise  the  vigilance  of  the  government  will  be  assented  to.  Thus  in  the  Channel, 
where  a  very  great  part  of  the  commerce  to  and  from  all  the  north  of  Europe  passes 
through  a  very  narrow  sea,  the  seizure  of  vessels  on  suspicion  of  attempting  an  illicit 
trade  must  necessarily  be  restricted  to  very  narrow  limits ;  but  on  the  coast  of  South 
America,  seldom  frequented  by  vessels  but  for  the  purpose  of  illicit  trade,  the  vigi- 
lance of  the  government  may  be  extended  somewhat  further,  and  foreign  nations  sub- 
mit to  such  regulations  as  are  reasonable  in  themselves  and  are  really  necessary  to 
secure  that  monopoly  of  colonial  commerce,  which  is  claimed  by  all  nations  holding 
distant  possessions. 

If  this  right  be  extended  too  far,  the  exercise  of  it  will  be  resisted.  It  has  occa- 
sioned long  and  frequent  contests  which  have  sometimes  ended  in  open  war.  The 
English,  it  will  be  well  recollected,  complained  of  the  right  claimed  by  Spain  to 
search  their  vessels  on  the  high  seas,  which  was  carried  so  far  that  the  Guarda  Costas 
of  that  nation  seized  vessels  not  in  the  neighborhood  of  their  coasts.  This  practice 
was  the  subject  of  long  and  fruitless  negotiations,  and  at  length  of  open  war.  The 
right  of  the  Spaniards  was  supposed  to  be  exercised  unreasonably  and  vexatiously, 
but  it  never  was  contended  that  it  could  only  be  exercised  within  the  range  of  the 
cannon  from  their  batteries. 
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Indeed,  the  right  given  to  our  revenue  cutters  to  visit  vessels  four  leagues  from 
our  coasts,  is  a  declaration  that  in  the  opinion  of  the  American  government  no  such 
principle  as  that  contended  for  has  real  existence.  Nothing,  then,  is  to  be  drawn 
from  the  laws  or  the  usages  of  nations,  which  gives  to  this  part  of  the  contract 
before  the  court  the  very  limited  construction  which  the  plaintiff  insists  on,  or 
which  proves  that  the  seizure  of  the  Aurora  by  the  Portuguese  governor  was  an  act 
of  lawless,  violence. 

That  very  extract — I  think  the  whole  of  it;  at  all  events  the  most 
substantial  part  of  it — was  quoted  by  Lord  Chief  Justice  Cockburn,  of 
England,  in  delivering  his  judgment  in  the  very  celebrated  and  rather 
recent  case  of  the  Queen  v.  Kehn.  It  is  found  in  the  2nd  Exchequer 
Reports.  I  do  not  know  but  my  learned  friends  may  have  it  in  their 
possession.  I  find  that  I  have  the  passage.  The  part  to  which  I  par- 
ticularly refer  will  be  found  on  page  149  of  our  printed  argument.  Lord 
Chief  Justice  Cockburn  says: 

Hitherto  legislation,  so  far  as  relates  to  foreigners  in  foreign  ships  in  this  part  of 
the  sea,  has  been  confined  to  the  maintenance  of  neutral  rights  and  obligations,  the 
prevention  of  breaches  of  the  revenue  and  fishery  laws,  and,  under  particular  cir- 
cumstances, to  cases  of  collision.  In  the  two  first,  the  legislation  is  altogether 
irrespective  of  the  three  mile  distance,  being  founded  on  a  totally  different  princi- 
ple, viz,  the  right  of  the  state  to  take  all  necessary  measures  for  the  protection  of 
its  territory  and  rights  and  the  prevention  of  any  breach  of  its  revenue  laws.  This 
principle  was  well  explained  by  Marshall,  C.  J.,  in  the  case  of  Church  v.  Hubbart. 

And  he  then  cites  the  passage  which  I  have  just  read  from  that 
opinion. 

[The  Tribunal  thereupon  adjourned  until  Tuesday,  April  25,  1893.] 


FIFTEENTH    DAY,  MAY    2XI),  1893. 

[The  Tribunal  convened  pursuant  to  adjournment,  all  the  Arbitrators 
being  present.] 

The  PRESIDENT.  Mr.  Carter,  we  are  ready  to  hear  you. 

Mr.  CARTER.  Mr.  President,  at  the  last  sitting  of  the  Tribunal  at 
which  argument  was  heard,  a  question  was  addressed  to  me  by  the 
learned  President  in  the  course  of  my  argument  which  I  did  not  at 
the  moment  precisely  understand,  or  I  should  have  answered  it  at  that 
time.  I  thought  it  had  more  particular  reference  to  the  construction 
to  be  placed  upon  Article  VII  of  the  Treaty,  and  therefore  said  that  I 
would  postpone  my  answer  to  it  until  I  came  to  treat  of  that  article.  I 
had  been  insisting  that  the  grounds  and  reasons  of  my  argument  in 
support  of  the  proposition  that  the  United  States  had  a  property 
interest,  were  not  drawn  from  considerations  selfish  and  peculiar  to  the 
United  States,  but  were  such  as  interested  the  whole  world ;  that  the 
property  was  one  in  which  the  whole  world  had  a  beneficial  interest. 
The  question  which  the  President  addressed  to  me  was  whether  that 
property  interest  was  of  the  kind  mentioned  in  the  fifth  question  to  be 
submitted  under  the  treaty,  or  whether  it  was  a  qualified  property 
interest  of  a  different  kind.  I  should  be  misunderstood  if  it  were  sup- 
posed that  the  asserted  property  interest  of  the  United  States  in  the 
seals  was  anything  less  than  a  full  and  complete  property  interest. 
The  grounds  upon  which  we  support  that  interest  do,  indeed,  include 
among  other  things,  the  common  interest  of  mankind  in  the  seals, 
which  can  be  worked  out  and  made  available  to  the  different  nations 
only  through  the  instrumentality  of  awarding  a  property  interest  to 
the  United  States ;  but  that  property  interest,  when  awarded,  is  in  no 
respect  different  from  a  property  interest  held  under  other  circum- 
stances. It  is  a  full  and  absolute  property,  entitled  to  all  the  protec- 
tions of  property,  and  which  confers  upon  the  owner  all  the  rights 
which  property  under  any  circumstance  confers.  It  is  therefore  the 
sort  of  property  interest  mentioned  in  the  fifth  question  which  is  sub- 
mitted under  the  treaty. 

I  now  resume  my  argument  upon  the  question  whether,  assuming  that 
the  United  States  has  a  property  in  the  seals,  or  a  property  interest  in 
the  industry  which  it  maintains  upon  the  Pribilof  Islands,  it  has  the 
right  to  protect  that  property,  or  that  property  interest,  when  neces- 
sary, by  the  employment  of  reasonable  force  on  the  high  seas.  I  had 
supported  the  affirmative  side  of  that  question  by  showing  that  it  was 
the  necessary  consequence  of  the  award  of  such  a  right;  that  there 
was  no  other  way  in  which  a  nation  could  protect  its  rights  when 
invaded  upon  the  high  seas  except  by  the  employment  of  force.  I  had 
undertaken  to  show  that  that  was  the  universal  method  which  nations 
pursued,  and  had  illustrated  my  view  by  referring  to  many  instances, 
most  of  them  drawn  from  the  class  of  belligerent  rights,  where  force  was 
thus  employed  by  a  nation  upon  the  high  seas  to  prevent  any  invasion 
of  its  rights. 
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The  answer  intimated  to  that  view  in  a  part  of  the  argument  of  Great 
Britian  is  that  the  instances  in  which  a  nation  may  employ  force  upon 
the  high  seas  to  protect  its  rights  and  to  capture  vessels  by  means  of 
the  employment  of  force,  were  limited  to  cases  of  belligerency,  and  do 
not  exist  in  time  of  peace.  I  proceeded  to  say  that  that  was  not  the 
case;  that  although  the  instances  were  more  frequent  in  time  of  war 
where  the  employment  of  force  was  resorted  to,  still  whenever  the 
necessity  occurred,  which  was  the  sole  foundation  of  the  right,  it  was 
resorted  to  in  peace  just  as  much  as  in  war.  I  alluded,  in  support  of 
that  view,  to  the  opinion  of  Mr.  Chief  Justice  Marshall  of  the  Supreme 
Court  of  the  United  States  in  the  case  of  Church  vs.  Hubbart,  which 
was  a  case  where  a  nation  had  established  a  regulation  for  the  purpose 
of  protecting  its  colonial  trade.  The  vessel  of  another  country  con- 
templating an  enterprise  of  an  illicit  character,  in  violation  of  the  exclu- 
sive right  of  the  nation  referred  to  in  its  colonial  trade,  was  found 
outside  of  the  three  mile  limit  actually  engaged,  however,  in  an  attempt 
to  carry  on  this  prohibited  trade  contrary  to  the  regulation.  She  was 
seized,  carried  in,  and  condemned,  and  that  condemnation  was  fully 
sustained  by  the  Supreme  Court  of  the  United  States.  Not  only  was 
the  condemnation  itself  supported,  but  the  regulation  was  also  sustained 
as  a  lawful  one.  That  decision  I  had  also  occasion  to  say  had  been 
cited  with  approval,  and  extended  citations  from  it  read  with  approval 
by  Lord  Chief  Justice  Cockburn  of  the  Court  of  Queen's  Bench  in 
England,  in  giving  his  opinion  in  the  celebrated  case  of  the  Queen  vs. 
Kehn. 

With  the  citations  of  those  commanding  authorities,  I  might  well 
leave  the  subject.  That  decision  in  the  narrowest  view  of  it  fully  sus- 
tains the  right  of  a  nation  to  employ  force  in  time  of  peace  upon  the 
high  seas  for  the  purpose  of  arresting  and  capturing  a  vessel  which  is 
actually  engaged  in  an  invasion  of  its  rights.  That  proposition  is  fully 
supported  by  the  decision  itself;  and  the  propriety  of  regulations  for 
the  purpose  of  governing  the  exercise  of  that  right  is  supported  by  the 
language  of  the  opinion. 

It  is,  however,  true — and  a  distinction  is  to  be  noticed  here — that 
regulations  designed  to  govern  the  exercise  of  this  right  of  self-defence 
sometimes  go  a  step  further  than  the  mere  making  of  provision  for  the 
seizure  and  capture  of  a  vessel  on  the  high  seas,  when  she  is  actually 
engaged  in  an  offence  against  the  laws  of  the  nation  which  undertakes 
the  seizure.  They  sometimes  go  a  step  further  than  that,  and  make 
the  conduct  of  a  vessel,  if  it  justifies  a  suspicion  that  she  intends  illicit 
or  prohibited  trade,  or  intends  any  other  violation  of  the  laws  of  the 
nation  adopting  the  regulation,  itself  an  offence,  although,  in  point  of 
fact,  it  might  be  true  that  the  vessel  was  not  actually  engaged  in  such 
violation. 

When  regulations  of  this  character  go  to  that  length,  they  go  beyond 
the  mere  right  of  employing  force,  and  enter  the  field  of  legislation,  and 
assume  a  limited  and  qualified  right  to  make  laws  operative  upon  the 
high  seas.  That  is  the  nature  of  regulations  when  they  undertake  to 
make  acts  offences  which  are  not,  in  their  nature,  necessarily  offences. 
If  a  vessel  is  actually  engaged  in  an  attempt  to  carry  on  a  prohibited 
trade  with  the  colony  of  a  nation,  that  act  is,  necessarily,  in  itself  a 
violation  of  the  rights  of  that  nation;  but  if  she  is  not  so  engaged,  but 
happens  to  be  involved  in  circumstances  which  throw  suspicion  upon 
the  nature  of  the  enterprise  in  which  she  is  engaged,  and  justify  a  sus- 
picion that  she  is  really  contemplating  a  prohibited  trade,  if  there  is  a 
regulation  which  makes  that  conduct,  of  itself,  a  crime,  that,  we  must 
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admit,  is  a  piece  of  legislation,  and  assumes  the  right — a  limited  righl 
it  i>  true-  of  passing  laws  operative  upon  tin-  high  seas. 

All  the  doubt  and  all  the  controversy  which  have  arisen  in  referenc 
to  this  question  of  the  exercise  by  a  nation  of  the  right  of  self-defem 
upon  the  high  seas,  turns  upon  the.  validity  of  regulations  of  that  sort, 
regulations  which  go  beyond  the  mere  shaping  of  the  right  of  self- 
defence  and  prescribing  how  it  shall  be  exercised,  and  undertake 
create  distinct  offences.  The  power  of  a  nation  to  do  that  has  been  dif 
puted,  and  may  perhaps  be  still  the  subject  of  dispute.  It  will 
observed  that  this  exercise,  even  of  the  right  of  legislation  in  the  case 
which  1  have  mentioned,  does  not  involve  an  assumption  of  a  general 
authority  to  legislate  over  the  seas.  It  is  limited  strictly  to  the  case 
of  self-defence,  and  is  calculated  to  provide  means  by  which  that  right 
of  self  defence  may  be  more  efficiently  exerted;  but,  nevertheless,  it 
dees  partake  of  the  quality  of  legislation.  Whether  it  is  valid  or  not, 
has  been  disputed. 

That  precise  question  arose  in  the  Supreme  Court  of  the  United  States 
in  the  case  of  Kose  vs.  Himely,  which  is  reported  in  4th  Cranch,  page  241. 
The  circumstances  of  that  case  were  substantially  these:  The  French 
authorities  had  made  an  ordinance  prohibiting  vessels  from  sailing 
within  two  leagues  of  the  island  of  San  Domingo  at  certain  places,  and 
under  certain  conditions.  A  vessel  was  captured  that  had  violated  that 
ordinance,  but  the  capture  was  made  outside  of  the  two-league  limit. 
The  question  was  whether  that  capture  could  be  sustained,  that  is  to 
say,  whether  a  capture  by  one  nation  upon  the  high  seas  of  a  vessel 
belonging  to  another  nation,  which  had  been  engaged  in  violating  a 
municipal  regulation,  was  lawful.  Chief  Justice  Marshall  was  of  opin- 
ion that  it  was  not  lawful;  but  a  majority  of  the  members  of  the  court 
did  not  agree  with  him  upon  that  point,  and  so  the  question  was  passed 
over  without  being  decided,  the  case  being  disposed  of  upon  another 
point.  It  again  arose  for  decision  in  the  case  of  Hudson  vs  Guestier, 
6th  Cranch,  281.  That  case  involved  a  violation  of  the  same  ordinance, 
and  the  capture  had  been  made  outside  of  the  two-league  limit.  This 
case  of  Hudson  vs  Guestier  is  reported  twice.  It  came  before  the 
Supreme  Court  on  two  occasions;  and  the  proof  upon  the  last  occasion, 
which  is  the  one  to  which  I  refer,  as  to  the  locality  of  the  capture,  was 
different  from  what  it  was  when  it  came  before  the  court  in  the  first 
instance.  In  the  last  instance  the  evidence  showed  that  the  capture 
had  taken  place  outside  of  the  two-league  limit.  Upon  the  second  argu- 
ment it  was  held  by  a  majority  of  the  court  that  the  capture  was  lawful ; 
and  the  expressions  in  the  opinion  of  Mr.  Chief  Justice  Marshall,  in 
Rose  v.  Himely — his  dicta  to  the  contrary  effect — were  overruled;  and 
therefore,  so  far  as  the  Supreme  Court  of  the  United  States  is  con- 
cerned, it  is  held  that  regulations  of  the  character  I  have  mentioned, 
even  when  they  go  further  than  to  merely  provide  for  capturing  a  vessel 
that  is  actually  engaged  in  a  violation  of  the  right  of  a  nation,  and  con- 
stitute a  prohibited  area  within  which  a  vessel  must  not  go,  whether 
upon  a  rightful  or  a  wrongful  mission,  are  in  accordance  with  inter- 
national law. 

Let  me  say,  however,  that  the  United  States,  upon  this  argument, 
avoids  all  controversy  of  that  sort.  We  do  not  ask  for  the  application 
of  any  doctrine,  even  although  we  might,  to  the  effect  that  we  can  estab- 
lish any  prohibited  area  on  the  high  seas  and  exclude  the  vessels  of 
other  nations  from  it.  We  do  not  ask  to  have  it  determined  that  the 
United  States  has  the  right  to  say  that  the  offence  of  pelagic  sealing 
when  committed  by  vessels  of  another  nation  is  a  crime  for  which  we 
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can  punish  the  officers  and  crew  of  such  vessel.  That  would  be  legis- 
lating for  the  high  seas.  We  do  not  ask  for  a  decision  that  the  United 
States  can  make  a  law  and  enforce  it,  by  which  she  could  condemn  a 
vessel  that  had  been  engaged  at  some  past  time  in  pelagic  sealing,  if 
the  vessel  was  not  so  engaged  at  the  time  of  seizure.  The  doctrine 
maintained  by  us  simply  amounts  to  this,  that  whenever  a  vessel  is 
caught  red  handed,  flagrante  ddictu,  in  pelagic  sealing,  the  Government 
of  the  United  States  has  the  right  to  seize  her  and  capture  her;  that  is 
to  say,  it  has  the  right  to  employ  necessary  force  for  the  purpose  of 
protecting,  in  the  only  way  in  which  it  can  protect,  its  property  in  the 
seals,  or  its  property  interest  in  the  industry  which  it  maintains  upon 
the  islands.  That  is  the  extent  of  our  claim. 

If  the  United  States  cannot  protect  their  property  in  that  way,  how 
is  it  possible  for  them  to  protect  it  at  all.  My  argument  assumes,  of 
course,  that  I  have  been  successful  in  showing  that  the  United  States 
has  a  property  interest  in  these  seals  wherever  they  are,  and,  upon  the 
high  seas,  as  well  as  upon  the  land;  or,  if  not  that,  that  it  has  a  prop- 
erty interest  in  the  industry  which  it  carries  on  at  the  Pribilof  Islands, 
which  they  are  entitled  to  protect.  The  practice  of  pelagic  sealing,  we 
have  shown,  is  destructive  of  both,  and  is  a  wrong  in  itself.  The 
United  States  cruiser  finds  a  vessel  actually  engaged  in  destroying 
these  seals,  the  property  of  the  United  States.  She  warns  her  off — 
commands  her  to  desist  from  the  trespass  in  which  she  is  engaged. 
Suppose  the  vessel  refuses,  what  is  to  be  done  then?  Is  the  cruiser  to 
allow  her  to  proceed  in  the  execution  of  her  trespass,  stay  by  her,  follow 
her  into  some  port,  and  there,  in  the  name  of  the  United  States,  seek 
redress  in  the  municipal  tribunals'? 

Is  the  remedy  of  the  United  States  limited  to  that?  That,  of  course, 
would  be  wholly  ineffective;  and  if  it  were  effective  in  any  degree,  or 
in  any  instance,  it  would  require  the  entire  navy  of  the  United  States 
to  carry  it  fully  out.  You  would  require  a  ship  of  war  for  every  pelagic 
sealer.  That,  of  course,  would  be  absolutely  ineffective;  nor  would  it 
comport  with  the  dignity  of  a  nation.  No  nation  has  ever  yet  conde- 
scended, in  the  defence  and  protection  of  its  rights  upon  the  high  seas, 
to  wait  until  it  could  resort  to  the  municipal  tribunal  of  some  power 
and  there  seek  to  obtain  such  justice  as  might  be  afforded. 

One  other  resort  might  be  suggested.  It  might  be  said  that  the 
Government  of  the  United  States  might  make  the  conduct  of  these 
Canadian  pelagic  sealers  under  such  circumstances  the  subject  of  com- 
plaint to  Great  Britain  herself.  What  should  it  say  to  Great  Britain? 
Ask  her  to  prohibit  this  conduct  ?  How  could  Great  Britain  prohibit  it  ? 
Only  by  employing  a  part  of  her  fleet  to  do  it.  Is  it  the  business  of 
one  nation  to  furnish  a  force  to  protect  rights  of  another  nation? 
Would  not  the  prompt  answer  of  Great  Britain  under  such  circum- 
stances be:  "This  is  not  our  act;  we  do  not  adopt  these  acts  of  the 
Canadian  sealers;  we  agree  that  you  have  a  property  in  these  seals;  we 
do  not  command,  encourage,  or  in  any  manner  assist,  the  action  of  these 
pelagic  sealers;  if  they  are  trespassing  upon  the  rights  of  the  United 
States,  is  that  nation  so  feeble  that  it  cannot  defend  itself  upon  the 
high  seas?"  What  reply  could  the  United  States  make  to  such  a 
response  as  that? 

No;  there  is  no  way  in  which  a  nation  can  protect  its  rights  upon  the 
high  seas  other  than  by  the  employment  of  force — force  employed  as  an 
individual  would  employ  it;  force  not  derived  from,  any  law  whatever, 
but  force  derived  from  the  fact  that  the  nation  has  a  right  upon  which 
some  one  is  trespassing,  a  trespass  which  the  nation  cannot  prevent  in 
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;iny  other  way,  except  by  the  employment  of  force.  These  methods  of 
defending  national  rights,  frequently  aMeilted  in  time  of  war,  are  not 
so  frequently  asserted  in  time  of  peace,  but  only  because  the.  necessity 
does  not  so  frequently  arise.  But  still  they  are  asserted,  and  must  be 
asserted,  whenever  a  nation  seeks  to  protect  with  efficiency  her  colonial 
trade  from  invasion,  or  her  revenue  laws  against  smuggling  by  citixens 
of  other  nations;  and  must  be  asserted  whenever  she  wishes  to  enforce 
with  efficiency  in  time  of  contagion  her  quarantine  laws.  They  must 
be  asserted  whenever  a  case  arises  in  which  the  rights,  or  the  property, 
or  the  well  being  of  a  nation  are  endangered  by  the  acts  oi  chi/ei 
ot  her  nations  upon  the  high  seas,  whether  in  peace  or  war. 

Inasmuch  as  I  wish  to  be  precise  upon  this  point,  I  have  drawn  up  a 
series  of  propositions  which  embrace  the  views  entertained  and  asserted 
by  the  Government  of  the  United  States  upon  this  particular  subject. 
And  they  are  these : 


First.  The  territory  of  a  nation  consists  of  the  land  within  its  dominion  and  what 
are  commonly  called  its  territorial  waters,  which  embrace  interior  gulfs,  or  bays 
nearly  enclosed  by  its  territory,  but  connected  with  the  sea  by  narrow  straits  sepa- 
rated by  headlands,  and  a  narrow  belt  of  the  open  sea  along  the  shore,  of  the  width, 
as  commonly  allowed,  of  three  miles,  or  a  cannon  shot. 

Second.  The  exercise  of  the  sovereign  legislative  power  of  the  nation  is  limited  to 
its  territory  as  above  described,  except  in  special  instances  where,  for  reasons  of 
necessity,  a  nation  may  exercise  a  limited  legislative  power  over  neighboring  parts 
of  the  sea  beyond  the  narrow  belt  above  mentioned.  Outside  of  the  territory  of  the 
nation  its  laws,  as  laws,  have,  except  as  above  mentioned,  no  operation  or  effect. 
The  ships  of  a  nation,  however,  are,  even  when  on  the  high  seas,  deemed  to  be  a  part 
of  its  territory. 

Third.  Nor  can  a  nation,  with  the  special  exception  above  mentioned,  take  any 
action  outside  of  its  territory  for  the  purpose  of  enforcing  its  laws,  or  punishing  a 
breach  of  them.  Its  writs,  or  other  processes,  or  orders  of  its  courts,  cannot  be  law- 
fully executed  outside  of  its  territory. 

Fourth.  Two  sovereign  nations  cannot  exist  together  upon  the  same  land.  The 
sovereignty  of  one  must  necessarily  yield  to  that  of  the  other.  But  all  sovereign 
nations  may  co-exist  upon  the  seas.  They  may  go  and  be  there  as  individual  per- 
sons upon  terms  of  absolute  equality.  In  legal  contemplation  they  are  there  when- 
ever the  interests  which  they  are  bound  to  defend,  such  as  their  property,  their  citi- 
zens, or  the  property  of  their  citizens,  are  there. 

Fifth.  In  the  just  defence  of  its  existence,  or  its  rights,  a  nation  may  employ, 
anywhere  upon  the  high  seas,  against  those  who  attack  its  existence  or  rights,  such 
force  as  may  be  necessary  and  reasonable.  This  is  a  self-evident  proposition;  for, 
inasmuch  as  a  nation  cannot  prevent  invasions  of  its  rights  upon  the  high  seas  by 
legislation,  or  by  judicial  proceedings  to  enforce  legislation,  it  would  be  absolutely 
without  means  for  protecting  them,  unless  it  had  the  power  of  necessary  self-defence. 
Any  suggestion  that  it  might  institute  civil  suits  against  trespassers  in  the  munici- 
pal courts  of  other  nations  would  be  to  no  purpose.  Such  proceedings  would  be 
wholly  ineffective,  and  would,  besides,  not  comport  with  the  dignity  of  the  nation. 

Sixth.  The  action  of  the  officers  and  agents  of  a  nation  in  exercising  this  right  of 
necessary  self-defence  may,  and  should,  be  governed  by  rules  and  regulations,  which 
may,  according  to  the  internal  constitution  of  a  nation,  and  the  distribution  of  its 
powers,  assume  the  form  of  executive  instructions,  or  municipal  laws,  or  rules. 
Neither  are  necessary  to  the  exercise  of  the  power.  They  serve  to  govern  the  exer- 
cise of  the  power  which  exists  independently  of  them.  In  constitutional  govern- 
ments, where  the  sovereign  power  is  distributed  among  different  departments,  such 
rules  and  regulations  may  be  necessary.  Other  governments  cannot  insist  npoii 
them. 

Seventh.  In  the  exercise  of  this  power  of  self-defence  the  nation  is  responsible  to 
other  nations  whose  citizens  may  have  suffered  from  its  exercise.  If  a  necessity  is 
shown  for  its  exercise,  and  the  limitations  of  such  necessity  have  been  observed,  the 
act  is  justified.  If  otherwise,  a  wrong  has  been  committed  and  reparation  must  be 
made. 

Eighth.  The  capture  by  a  belligerent  nation  of  the  vessels  of  a  neutral  power  when 
found  carrying  contraband  of  war  or  engaged  in  running  a  blockade  is  a  familiar 
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instance  of  the  exercise  of  this  right  of  self-defence.  The  rules  derived  from  the 
practice  of  nations  governing  the  exercise  of  such  right  of  capture,  with  such  other 
reasonable  rules  as  the  belligerent  nation  may  prescribe,  are  not  municipal  laws,  in 
the  full  sense,  but  regulations  designed  to  govern  the  conduct  of  the  officers  and 
agents  of  the  belligerent,  and  to  prevent  abuses  of  the  right  which  would  make  the 
belligerent  answerable  to  the  neutral  nation  whose  ships  have  been  captured. 

The  prize  courts  which  administer  these  rules,  although  proceeding  according  to 
judicial  methods,  are  not  really  courts  administering  justice  between  man  and  man, 
like  instance  courts,  but  agencies  for  the  purpose  of  informing  the  belligerent  sov- 
ereign whether  he  ought  to  sustain  a  capture  as  regular  and  rightful,  or  admit  it  to 
be  a  wrong,  for  which  reparation  is  to  be  made.  (Rose  v.  Himely,  opinion  of  John- 
son, J.,  4  Cranch,  282.) 

•  Ninth.  The  notion  that  this  right  of  self-defence  is  a  purely  belligerent  right  and 
cannot  be  exerted  in  time  of  peace  is  unfounded.  It  proceeds  upon  the  manifestly 
erroneous  assumption  that  the  rights  of  a  nation  upon  the  seas  cannot  be  attacked, 
or  endangered,  except  in  time  of  war.  That  the  instances  calling  for  the  exercise 
of  the  right  in  time  of  war  are  more  frequent,  and  that  they  are  comparatively  rare 
in  time  of  peace,  is  true ;  but  that  they  may,  and  do,  arise  in  time  of  peace  is  equally 
true. 

Tenth.  If  it  were  true  that  a  nation  could  not  exercise  in  time  of  peace  any  act  of 
force  to  protect  its  rights,  it  would  follow  that  a  nation  could  not  interfere  with  a 
vessel  under  a  different  flag  which  was  hovering  on  her  coast,  outside  of  the  three 
mile  limit,  with  an  openly  avowed  intention  of  evading  the  revenue  laws  of  the 
nation;  or  interfere  with  a  vessel  hoveriug.in  like  manner  and  at  a  like  distance 
from  the  coast  of  a  nation's  colony  with  an  openly  avowed  intention  of  engaging  in 
illicit  trade  with  such  colony;  or  interfere  with  a  foreign  vessel  hovering  outside  of 
the  three  mile  limit  on  the  coast  of  a  penal  colony  with  an  avowed  intention  of  run- 
ning in  at  a  favorable  moment  and  rescuing  convicts;  nor,  if  this  were  true,  could  a 
nation  prevent  a  foreign  ship  with  an  infectious  disease  on  board  from  coming  within 
a  distance  of  four  miles  from  a  port,  even  though  it  was  reasonably  certain  that  the 
disease  would  thereby,  and  at  that  distance  be  communicated  to  its  people.  Such 
conclusions  would  be  repugnant  to  reason,  as  well  as  to  the  actual  practice  of  nations. 

Eleventh.  The  municipal  laws  or  rules  adopted  by  nations  to  govern  the  exercise 
of  the  right  of  self-defence  are  not  always  rigidly  limited  to  a  regulation  of  that 
right ;  but  sometimes  go  further  and  seek  to  exercise  a  limited  legislative  power  beyond 
the  territorial  limits  of  the  nation.  So  far  as  they  have  the  latter  purpose  in  view 
they  are  exceptional,  and  can  be  defended  only  upon  grounds  of  special  necessity. 

Rules  and  regulations  providing  for  the  seizure  and  condemnation  of  a  vessel 
actually  engaged  in  running  a  blockade  would  be  a  mere  regulation  of  the  strict 
right  of  self-defence  and  be  open  to  no  objection;  but  if  they  went  further  and  pro- 
vided for  the  trial  and  punishment  of  the  officers  and  crew,  or  for  the  seizure  and 
condemnation  of  vessels  for  past  breaches  of  a  blockade,  they  would  transcend  the 
necessities  of  self-defence  and  assume  the  character  of  legislation.  The  arrest,  trial, 
and  conviction  of  persons  for  acts  done  by  them  on  the  high  seas  assume  the  right 
of  legislating  for  the  high  seas;  and  the  same  thing  may  be  said  of  a  law  which  sub- 
jects a  vessel  to  seizure  and  condemnation,  not  for  a  present  invasion  of  the  rights 
of  a  nation,  but  for  one  which  has  been  completed  and  is  past. 

And  so>  also,  it  might  be  contended  that  a  municipal  law  designed  to  prevent 
smuggling,  or  illicit  trade,  by  prohibiting  vessels  from  hovering  within  certain  pre- 
scribed distances  from  the  coast,  transcended  the  requirements  of  necessary  self- 
defence  and  partook  of  the  character  of  legislation.  The  actual  practice  of  nations 
has  been  not  to  draw  a  rigid  line  between  the  two  descriptions  of  power,  but  to 
sanction  reasonable  restrictions  and  prohibitions  imposed  by  a  nation,  although  par- 
taking of  the  character  of  legislation,  when  they  were  fairly  designed  to  secure  the 
purposes  only  of  a  just  self-defence.  (Church  v.  Hubbart,  2  Cranch,  287.) 

Twelfth.  But  it  is  not  necessary  for  the  Government  of  the  United  States  to  insist, 
nor  does  it  insist,  upon  a  right  to  punish  individual  citizens  of  other  nations  who 
have  been  engaged  in  pelagic  sealing  as  having  been  guilty  of  a  crime,  nor  upon  a 
right  to  seize  and  condemn  vessels  for  having  in  the  past  been  guilty  of  pelagic  seal- 
ing, nor  upon  a  right  to  establish  any  area  of  exclusion  around  any  part  of  its  terri- 
tory. It  insists  only  that  if  it  be  determined  that  it  has  a  property  in  the  Alaskan 
seal  herd,  or  a  property  interest  in  the  industry  which  it  maintains  upon  the  Pribilof 
Islands,  that  it  follows,  as  a  necessary  consequence,  that  it  has  the  right  to  prevent 
the  invasion  and  destruction  of  lihose  property  interests,  or  either  of  them,  by  pelagic 
sealing,  by  the  employment  of  such  force  as  is  reasonably  necessary  to  that  end. 

Thirteenth.  The  Government  of  the  United  States  conceives  that,  if  its  contention 
that  it  has  the  property  interests  asserted  by  it,  one  or  both,  be  established,  and  a 
vessel  fitted  out  for  the  purpose  of  pelagic  sealing,  under  whatever  flag,  should 
approach  the  neighborhood  of  the  Pribilof  Islands  and  engage  in  the  taking  of  seals 
at  sea,  it  would  have  the  right  to  prevent  such  taking  of  seals  in  the  only  manner  in 
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which  it,  would  be  possible  to  prevent  it,  namely  by,  the  capture  of  the  vessel;  and 
Ih.il  it  c;in  make  no  dillcivnce  whether  such  vessel  lie  three,  or  lour,  or  more,  miles 
I'roni  such  islands;  and  that  if  8uc.li  capture  can  lie  made  any  where  within  lour  miles 
id  inlands,  it  may  lawfully  bo  made  at  any  distance  from  the  islands  where  such 
right  may  he  invaded,  in  the  same  manner. 

Fourteenth.  The  United  States  insist.-;  that  it  would  have  the  right  lust  above  men- 
tioned without  passing  any  municipal  law,  or  adopting  any  municipal  regulation,  to 
secure  it,  or  to  govern  its  exercise  j  but  it,  at  the  same  time,  supposes  that  the 
sage  of  a  law  regulating  the  exercise  of  such  right  and  providing  for  a  mode  of  con- 
demnation of  vessels  seized,  would  be  entirely  proper,  and  one  of  its  reasonable 
duties.  That  it  would  serve  the  same  just  purposes  as  are  answered  by  p::/e  laws, 
namely,  to  give  the  citizens  of  other  nations  notice  and  warning  of  its  intentions, 
regulate  the  conduct  of  sei/ing  of/leers,  prevent  injustice  and  oppression,  and  in  form 
i  he  government,  and  other  governments,  respecting  the  regularity  of  any  sei/.u: 
the  end  that,  if  rightful,  it  should  be  adopted  by  the  United  States,  and  accjiiieserd 
in  by  other  governments  which  might  be  interested;  and,  if  otherwise,  be  repudiated 
and  made  the  subject  for  just  reparation. 

Fifteenth.  In  respect  to  the  seizures  actually  made  and  decrees  of  condemnation 
thereon,  the  United  States  perceives  no  particular  in  which  they  are  irregular,  unjust, 
or  not  defensible  as  an  exercise  of  the  right  of  necessary  self-defence.  It  does  not 
defend  any  sentence  of  fine  and  imprisonment  imposed  upon  any  citizens  of  other 
nations  for  engaging  in  pelagic  sealing;  but  insists  that  any  invalidity  with  which 
such  sentences  may  be  affected,  has  no  tendency  to  impair  the  validity  of  a  condem- 
nation otherwise  valid. 

Sixteenth.  The  familiar  law  of  piracy  illustrates  and  confirms  the  foregoing  con- 
clusions. The  general  consent  of  nations  has  sanctioned  the  practice  of  the  arrest, 
trial,  and  sentence  of  pirates,  even  when  they  have  not  invaded  any  right  of  the 
nation  so  dealing  with  them,  or  its  citizens,  either  of  person  or  property.  Pirates 
are  every  where  justiciable.  This  is  an  exceptional  instance  in  which  nations  are 
permitted  to  defend  the  general  order,  security,  and  peace  of  the  seas.  But  it  cannot 
be  doubted  that,  irrespective  of  such  general  consent,  and  had  it  never  been  given, 
any  nation  would  have  the  right  to  defend  one  of  its  own  ships  from  capture  by 
pirates,  and,  in  the  course  of  such  defence,  and  as  a  partof  it,  to  capture  the  piratical 
vessel  and  condemn  it  by  proceedings  in  its  own  courts. 

Seventeenth.  The  Government  of  the  United  States,  therefore,  bases  its  claim  to 
defend  its  property  interest  in  the  seal  herd  and  in  its  industry  maintained  upon 
the  Pribilof  Islands  by  such  force  exerted  upon  the  high  seas  as  may  be  reasonably 
necessary  to  that  end  upon  the  followings  grounds : 

1.  The  reason  and  necessity  of  the  thing,  there  being  no  other  means  adequate  to 
the  defense  of  such  rights. 

2.  The  practice  and  usage  of  nations  which  always  employ  this  means  of  defence. 


Those,  then,  are  the  grounds  upon  which  the  United  States  asser 
its  right  to  the  employment  of  reasonable  force.  If  it  has  a  property 
in  the  seals,  that  property  is  invaded  whenever  they  are  attacked  by 
pelagic  sealers,  and  that  property  interest  in  the  seals  themselves,  and 
the  necessity  of  defending  it  give  the  United  States  the  right  to  pre- 
vent that  practice  by  the  arrest  and  seizure  of  the  guilty  vessel.  If  it 
should  be  decided  that  it  has  not  a  property  interest  in  the  seals  them- 
selves, but  has  a  property  interest  in  the  industry  which  it  maintains 
upon  the  Pribilof  Islands — a  rightful,  lawful  and  useful  industry — then 
its  right  to  arrest  the  practice  of  pelagic  sealing  upon  the  sea  does  not 
depend  upon  a  property  interest  in  the  seals  but  upon  the  fact  that  that 
practice  is  an  essential  ivrong,  and  is,  besides,  an  invasion  of  the  right- 
ful industry  which  the  United  States  carries  on  upon  the  land.  To 
justify  that  act  of  pelagic  sealing,  it  is  necessary  to  show  that  it  is  in 
itself  a  right,  and  if  that  were  shown,  then  the  United  States  would 
have  no  right  to  interfere  with  it;  but  if  it  is  in  itself  a  wrong — if,  upon 
the  fundamental  and  immutable  distinctions  between  right  and  wrong 
everywhere  prevalent,  upon  the  sea  as  well  as  upon  the  land,  that  act 
of  destroying  a  useful  race  of  animals  is  not  defensible  as  a  right,  then, 
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interfering  as  it  does  with  the  lawful  rights  and  industry  of  the  United 
States,  it  has  the  right  to  prevent  it,  and  to  prevent  it  by  the  employ- 
ment of  force. 

We  have  two  grounds,  therefore,  upon  which  we  assert  the  existence 
of  this  right  to  the  employment  of  force:  The  first  is,  the  reason  and 
necessity  of  the  thing ;  because  the  declaration  that  we  have  a  right 
involves  the  concession  that  there  is  some  means  of  defending  it.  To 
say  that  a  nation  has  a  right  which  at  the  same  time  the  citizens  of 
every  other  nation  may  trample  upon  and  violate  with  impunity,  is  to 
commit  a  solecism.  Such  a  thing  as  that  would  have  none  of  the  char- 
acteristics of  a  right. 

We  defend  it,  in  the  next  place,  upon  the  practice  and  usage  of 
nations.  Wherever  a  nation  is  shown  to  have  a  right  upon  the  high 
seas  which  is  endangered  by  the  wrongful  acts  of  the  citizens  of  other 
nations,  there,  according  to  the  usage  and  practice  of  nations,  at  all 
times,  in  peace  or  in  war,  that  right  has  been  defended  by  the  employ- 
ir  ^nt  of  reasonable  force. 


Now,  Mr.  President,  I  have  concluded  my  argument  upon  the  ques- 
tion of  the  right  to  employ  force  upon  the  high  seas.  I  must  now  con- 
template the  possibility  that  this  Tribunal  may  decide  either  that  the 
United  States  has  no  property  in  the  seals,  and  no  property  interest 
in  the  industry  carried  on  upon  the  Islands  of  which  pelagic  sealing 
is  a  wrongful  invasion;  or  that,  if  it  has  those  rights,  or  either  of 
them,  it  still  has  no  power  to  protect  them  by  the  seizure  and  con- 
demnation of  a  vessel  engaged  in  the  practice  of  pelagic  sealing.  In 
either  of  those  cases,  the  United  States  would  have  no  power  to  protect 
the  seals  from  extermination,  and  consequently,  the  subject  would  be 
left,  to  borrow  the  language  of  the  Treaty,  in  such  a  condition  as  to 
require  this  Tribunal  to  proceed  to  the  consideration  of  the  last  matter 
which  is  submitted  to  it,  namely,  what  regulations  it  is  necessary  to 
establish  for  the  purpose  of  preserving  the  seals. 

Sir  CHARLES  EUSSELL.  I  beg  my  friend's  pardon  for  a  moment.  Mr. 
President,  I  wish  to  re-state  the  position  which  at  an  early  part  of  these 
proceedings  we  took  upon  the  question  of  the  order  of  proceeding.  We 
maintained,  and  maintain,  that  the  questions  of  right  raised  in  various 
forms,  the  first  five  questions  of  article  VI,  are  distinct  from,  and  are 
to  be  dealt  with  in  argument,  distinct  from  the  question  raised  in  article 
VII,  which  is  the  matter  of  regulations.  I  understand,  however,  from 
my  learned  friend  that  it  would  be  a  convenient  thing  for  him  to  be 
allowed  to  continue  his  discussion  and  end  his  address  to  the  Tribunal, 
and  to  cover  in  that  address  his  views  upon  the  question  of  regulations. 
I  do  not,  therefore,  ask  any  opinion  from  the  Tribunal  as  to  whether 
that  course  ought  or  ought  not  to  be  permitted.  I  interpose  no  obsta- 
cle; but  I  wish  to  intimate  to  the  Tribunal  that  we  do  not  recede  from 
the  position  we  took  here,  and  we  shall  respectfully  claim  the  right  to 
present  complete,  by  ray  learned  friends  and  myself,  our  argument  upon 
the  question  of  right,  and  not  mix  up  with  that  question  of  right  the 
entirely  separate  and  distinct  question  embracing  different  considera- 
tions which  touch  the  matter  of  regulations.  With  that  respectful 
representation  of  our  views  to  the  Tribunal,  I  do  not  further  interpose. 

The  PRESIDENT.  We  thank  you,  Sir  Charles,  for  the  views  which 
you  take  of  the  manner  of  proceeding.  The  Tribunal  have  agreed  that 
they  would  allow  the  counsej  of  either  party  to  proceed  m  their 
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according  to  their  own  convenience.  We  have  merely  asked  the 
counsel  in  the  proceeding  here  as  much  as  they  would  deem  it  possible, 
to  treat  separately  in  two  distinct  parts  of  their  argument  the  legal 
questions  which  are  enumerated  in  article  V  I  of  the  Treaty,  and  the 
question  of  regulations  which  is  alluded  to  in  article  VII.  This,  I 
notice,  Mr.  Carter  is  prepared  to  do.  He  has  been  dealing  until  now 
with  the  legal  questions,  and  I  think  he  is  coming  now  to  the  points 
which  are  referred  to  in  article  VII.  Consequently  that  is  quite  accord- 
ing to  what  we  ask  you  to  do,  and  we  are  much  obliged  to  you  that  you 
do  it.  The  counsel  for  Great  Britain  ask  for  no  opinion  on  the  part 
of  the  Tribunal  and  consequently  the  counsel  for  Great  Britain  will  be 
free  to  treat  the  matter  according  to  their  own  convenience,  either  sepa- 
rately in  two  distinct  arguments,  or  else  in  the  same  way  as  Mr.  Carter 
has  dealt  with  it.  I  conceive  that  with  the  agreement  of  all  parties 
Mr.  Carter  is  free  to  continue  his  argument  as  he  intended. 

Mr.  Justice  HARLAN.  If  the  President  means  to  say  for  the  Tribunal 
that  there  is  a  recognized  right  of  counsel  to  make  two  arguments,  first, 
on  the  five  questions  named  in  article  6,  and  after  that,  at  some  future 
time,  to  claim  a  right  to  enter  into  a  distinct  argument  as  to  regula- 
tions, I  do  not  concur  in  that  view.  And  1  do  not  understand  that  the 
Tribunal  have  so  decided.  I  do  not  think  we  need  to  retire  to  consider 
that.  I  make  these  observations  so  that  it  will  not  hereafter  be  said 
that  the  right  is  reserved  to  cut  this  argument  in  two  and  to  have  this 
Tribunal  make  an  intimation  as  to  our  conclusions  upon  the  first  five 
points  in  article  VI  and  thereby  inform  the  public  of  our  conclusions 
upon  those  points  before  we  take  up  the  subject  of  regulations.  I  do 
not  wish  to  be  understood  as  concurring  in  that  view. 

Lord  HANNEN.  That  is  a  different  question.  We  have  not  expressed 
any  opinion,  or  attempted  to  come  to  a  conclusion  upon  that  point  other- 
wise than  is  indicated  by  Mr.  Justice  Harlan.  I  regret  that  there  is  a 
difference  between  us  as  to  what  was  agreed  upon ;  but  perhaps  we  can 
consider  that  at  our  adjournment. 

Mr.  Justice  HARLAN.  I  do  not  understand  that  there  is  any  differ- 
ence between  us  as  to  what  we  have  decided.  We  did  agree  that 
counsel  should  proceed  in  their  argument  as  they  should  deem  proper 
covering  these  questions. 

But  I  understood  the  President  a  moment  or  two  ago  to  say  that  the 
Tribunal  had  decided,  or  were  to  be  understood  as  having  decided,  that 
the  counsel  for  the  British  Government  could  proceed  with  his  argu- 
ment on  the  main  questions  according  to  his  own  pleasure,  and,  at  some 
future  time,  after  an  intimation  of  our  opinion  upon  the  first  five  points, 
make  an  argument  upon  the  subject  of  regulations.  I  understood  coun- 
sel at  an  early  stage  of  our  proceedings  to  say  that  he  would  claim 
those  rights.  I  only  intervene  now  to  say  that  I  have  not  understood 
that  the  Tribunal  have  decided  any  such  thing,  or  that  we  have  con- 
sidered that  matter. 

The  PRESIDENT.  I  believe  that  the  counsel  for  Great  Britain  do  not 
now  ask  us  to  deliver  any  sort  of  opinion  after  they  have  treated  the 
legal  points.  I  merely  understood  that  they  ask  to  be  allowed  that 
several  of  them  might  speak  and  argue  upon  the  legal  points  and,  after 
that,  resume  the  argument  about  the  regulations.  That  is  a  mere  mat- 
ter of  division  of  work  between  themselves.  One  of  them  will  begin 
speaking  about  legal  points;  another  will  continue  about  legal  points 
and  then  afterwards  resume  the  argument  with  reference  to  the  regu- 
lations. 
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Sir  CHARLES  KUSSELL.  If  I  may  with  propriety  interpose,  there  is 
no  reason  why  I  should  not  explicitly  state  what  we  mean.  What  we 
mean  is  this:  That  my  learned  friends  and  myself  propose  to  submit  a 
complete  argument,  dealing  with  one  subject,  and  one  subject  only, 
distinct  and  separate  in  its  character  and  to  which  legal  considerations 
alone  apply ;  that  having  presented  that  argument,  unmixed  and  uncon- 
fused  with  any  other  on  a  different  subject,  we  shall  then,  at  what  ever 
moment  is  convenient  to  the  Tribunal,  proceed,  may  be  immediately,  to 
discuss  the  question  of  regulations ;  but  that  we  shall  present  two 
arguments  separately. 

Lord  HANNEN.  You  will  not  call  upon  us  to  give  a  decision  upon  the 
five  points  before  your  argument  upon  the  question  of  regulations? 

Sir  CHARLES  EUSSELL.  No,  my  Lord,  I  have  not  suggested  that 
at  all. 

Lord  HANNEN.  That  is  the  only  question  upon  which  it  is  supposed 
there  is  a  difference  between  us,  and  that  will,  of  course,  disappear  in 
view  of  your  explanation. 

Sir  CHARLES  KUSSELL.  I  ought  to  state,  perhaps,  that  I  mentioned 
this  to  my  learned  friend,  Mr.  Phelps,  as  a  course  which  might  obviate 
the  necessity  of  the  Tribunal  being  called  upon  to  make  any  decision 
upon  a  legal  point  as  to  which  there  might,  or  might  not,  be  differences 
of  opinion  amongst  the  Tribunal;  and  I  think  my  learned  friend  will 
say  that  he  recognised  my  suggestion  as  a  reasonable  one. 

Mr.  PHELPS.  Yes;  the  course  suggested  by  Sir  Charles  Russell  will 
be  quite  acceptable  to  us.  The  only  point  of  difference  at  the  outset 
was  that  suggested  whether  the  Tribunal  was  called  upon  to  express  a 
decision,  or  an  opinion,  upon  the  previous  points  before  hearing  the 
argument  in  respect  to  the  regulations;  but  as  counsel  on  both  sides 
understand  it  now,  that  claim  will  not  be  made;  and  we  do  not  object 
at  all  to  the  course  of  the  argument  proposed  by  nay  learned  friend  on 
the  other  side. 

Justice  HARLAN.  Of  course  what  I  state  shows  that  I  made  no  criti- 
cism of  that  arrangement  at  all.  I  only  understood  the  observation  of 
the  President  to  go  beyond  that.  That  is  why  I  made  any  remark. 

The  PRESIDENT.  I  merely  say  that  counsel  for  Great  Britain  will  be 
free  to  argue  their  case  as  they  like,  and  divide  their  work  between 
themselves  as  they  like.  The  Tribunal  have  agreed  in  leaving  all  liberty 
to  counsel  for  either  party  to  argue  their  case  as  they  like,  and  the  Tri- 
bunal not  to  make  any  decision  until  the  whole  argument  of  the  case 
has  been  gone  through  by  both  parties. 

I  think  we  have  now  come  to  an  agreement  and  we  are  ready  to  have 
Mr.  Carter  proceed. 

Mr.  CARTER.  The  subject,  Mr.  President,  which  is  now  to  engage  my 
attention  is  that  which,  in  a  certain  contingency  contemplated  by  the 
treaty,  has  reference  to  the  framing  of  regulations,  to  be  concurred  in 
by  Great  Britain,  for  the  preservation  of  the  seals.  I  think  I  have  sev- 
eral times  observed  in  the  course  of  my  argument  that,  however  the 
two  nations  may  have  differed  upon  what  may  be  called  questions  of 
right,  and  however  wide  their  differences  may  have  been  upon  those 
questions,  there  is  one  point  upon  which  they  were  agreed  at  the  out- 
set, and  upon  which  they  have  been  at  all  times  since  apparently  agreed, 
and  upon  which  I  hope  they  will  continue  to  be  agreed  until  the  argu- 
ment of  this  controversy  is  disposed  of;  and  that  is,  the  necessity  upon 
all  grounds  and  in  the  interest  of  all  nations  that  this  useful  race  of 
animals  should  not  be  exterminated,  but  should  be  preserved,  and  its 
benefits  and  blessings  be  made  available  perpetually  for  the  use  of  mail- 


260  ORAL    ARGUMENT    OF    JAMES    C.  CARTER,  ESQ. 

kind.  It  will  be  seen  that  the  treaty  itself  possesses  two  principal 
aspects.  One  of  them  calls  upon  this  Tribunal  to  determine  certain 
questions  affecting  assertions  ol'  right  upon  the  part  of  the  I'nited 
States,  which  (|iiestions,  \vere  tliey  decided  in  favor  of  the  United 
States,  would,  or  might,  presumably,  confer  upon  that  nation  the  right 
to  exercise  this  power  of  protection,  and  lender  any  further  considera- 
tion of  the.  question  of  protection  needless.  The  next  feature  of  the 
treaty  is  that,  if  those  questions  should  be  determined  adversely  to 
the  United  States,  so  that  that  ( loverninent  would  not  have  the  power 
itself  to  take  measures  for  the  preservation  of  the  seals,  then  the  Tri- 
bunal should  consider  what  measures  the  two  nations  should  take  eon 
jointly  with  each  other  to  that  end. 

There  is,  or  may  be,  a  question  as  to  the  interpretation  of  article  VII 
of  the  Treaty,  which  I  will  now  read : 

If  the  determination  of  the  foregoing  questions  as  to  the  exclusive  jurisdiction  of 
the  United  States  shall  leave  the  subject  in  such  position  that  the  concurrence  of 
Great  Britain  is  necessary  to  the  establishment  of  Regulations  for  the  proper  pro- 
tection and  preservation  of  the  fur-seal  in,  or  habitually  resorting  to,  the  Behriog 
Sea,  the  Arbitrators  shall  then  determine  what  concurrent  Regulations  outside  the 
jurisdictional  limits  of  the  respective  .Governments  are  necessary,  and  over  what 
waters  such  Regulations  should  extend,  and  to  aid  them  in  that  determination  the 
report  of  a  Joint  Commission  to  be  appointed  by  the  respective  Governments  shall 
be  laid  before  them,  with  such  other  evidence  as  either  Government  may  submit. 

The  High  Contracting  Parties  furthermore  agree  to  cooperate  in  securing  the  adhe- 
sion of  others  Powers  to  such  Regulations. 

The  language  which  is  used  in  the  beginning  of  this  article  is  "  If 
the  determination  of  the  foregoing  questions  as  to  the  exclusive  juris- 
diction of  the  United  States".  There  are  five  foregoing  questions  and 
all  the  five  seem  to  be  embraced  by  that  language.  And  yet  when  we 
look  to  the  last  of  those  five  questions,  we  find  it  to  be,  "  Has  the  United 
States  any  right,  and  if  so,  what  right,  of  protection  or  property  in  the 
fur-seals  frequenting  the  islands  of  the  United  States  in  Behring  Sea 
when  such  seals  are  found  outside  the  ordinary  three  mile  limit?"  That 
does  not  appear,  on  its  face,  to  be  a  question  relating  to  the  exclusive 
jurisdiction  of  the  United  States,  and  therefore  it  would  not,  on  its  face, 
appear  to  be  properly  described  by  the  language  with  which  the  seventh 
article  begins. 

My  own  impression  is  that  that  fifth  question  is  regarded  by  this 
seventh  article  of  the  treaty,  as  a  question  relating  to  the  exclusive 
jurisdiction  of  the  United  States,  using  that  word  "jurisdiction"  in  the 
sense  in  which  it  is  so  often  used,  in  the  sense  of  power.  In  other  words, 
the  Treaty  regards  the  question,  whether  the  United  States  has  any 
exclusive  property  interest  in  the  seal  herd,  and  an  exclusive  right  to 
protect  them  upon  the  high  seas,  as  a  question  of  jurisdiction  on  the 
high  seas;  proceeding  upon  the  view  that  if  the  United  States  has  the 
exclusive  property  in  them,  or  a  property  in  this  industry  which  justi- 
fies them  in  exercising  a  right  of  protection,  that  it  has  the  exclusive 
right  of  protection  upon' the  high  seas,  and  that  that  is  properly  enough 
styled  a  question  of  u  jurisdiction".  I  myself  incline  to  that  interpre- 
tation, but  as  I  have  already  said  in  a  former  part  of  my  argument,  it 
is  not  necessary  to  go  into  any  nice  interpretation  of  the  language  in 
that  particular;  for  whichever  interpretation  we  adopt,  the  same  result 
is  practically  reached. 

1  say  it  is  of  no  practical  consequence  which  view  is  adopted.  The 
same  result  will  follow,  whatever  answer  is  given  to  this  question  of 
interpretation;  for  all  the  five  questions  are  to  be  determined  before 
tUe  Tribunal  is  edited  upon  to  consider  the  question  of  regulations;  and 


ORAL   ARGUMENT    OF   JAMES   C.  CARTER,  ESQ.  261 

the  disposition  to  be  made  of  that  question  depends  upon  the  condition 
in  which  the  subject  is  left  after  the  decision  of  the  five  questions.  For 
instance,  if  we  proceed  upon  the  view  that  the  language  referred  to 
relates  to  the  first  four  questions  only,  and  those  should  be  decided 
against  the  United  States,  it  will  be  necessary  for  the  Tribunal  to  con- 
sider what  regulations  are  necessary;  but,  should  the  decision  of  the 
fifth  question  be  at  the  same  time  in  favor  of  the  United  States,  the 
conclusion  upon  such  consideration  might  be  that  no  regulations  were 
in  fact  necessary.  Such  would  perhaps  be  the  conclusion  if  the 
Tribunal  should  be  of  the  opinion  that  the  possession  of  a  property 
interest  would  give  the  United  States  the  power  to  protect  it  by  the 
employment  of  force  upon  the  high  seas;  but  if  the  Tribunal  should 
hold,  contrary  to  my  argument,  that  the  possession  of  that  interest 
would  not  give  the  right  to  employ  force  to  prevent  pelagic  sealing, 
then  concurrent  regulations  would  become  necessary. 

On  the  other  hand,  if  the  language  referred  to  be  taken  to  include 
all  of  the  five  questions,  the  fifth  question  being  regarded  as  one  relat- 
ing to  jurisdiction  in  the  sense  which  I  have  indicated,  the  subject  will 
be  left  in  such  a  condition  that  the  concurrence  of  Great  Britain  in 
regulations  will  be  necessary,  provided  the  Tribunal  should  be  of  opin- 
ion either  that  the  United  States  had  no  property  interest,  or  that  such 
interest  gave  no  right  to  employ  force  in  its  protection. 

Therefore  I  shall  not  engage  in  any  further  discussion  of  this  ques- 
tion of  interpretation.  It  is  practically  of  no  consequence. 

What  shall  be  the  regulations  for  the  preservation  of  the  seals'?  I 
must  now  assume  the  subject  to  be  left  in  such  a  condition  that  it  is 
necessary  that  regulations  of  this  character  should  be  contrived  ?  What 
are  their  requirements?  There  are  two  qualifications  mentioned  in  the 
Treaty,  and  two  only.  In  the  first  place,  they  must  be  regulations 
operative  outside  of  the  jurisdictional  limits  of  the  two  Governments. 
In  other  words,  the  field  of  their  operation  is  to  be  on  the  high  seas 
alone. 

That  is  one  condition.  The  only  other  description  that  we  have  of 
them  is,  that  they  shall  be  such  as  are  necessary  for  the  preservation  of 
the  seals.  Fitness  for  the  accomplishment  of  that  end  is  the  require- 
ment, and  that  is  an  absolute  requirement  of  these  regulations.  But 
right  there  I  arn  met  by  some  intimations,  in  the  Case  and  in  the  printed 
Argument  on  the  part  of  Great  Britain,  that  a  somewhat  different  inter- 
pretation may  be  set  up,  and  that  some  limitations  will  be  sought  to  be 
imposed  upon  the  regulations  which  may  be  recommended  by  this  Tri- 
bunal. In  the  first  place,  it  is  intimated  that  they  must  be  regulations 
conditioned  upon  the  consent  of  other  nations  than  Great  Britain  and 
the  United  States,  and  not  operative  until  the  consent  of  the  other 
powers  shall  be  obtained.  I  am  not  exactly  certain,  but  I  gather  from 
what  is  contained  in  the  Case  and  the  printed  Argument  on  the  part  of 
Great  Britain,  that  that  ground  may  be  taken.  It  cannot  be  maintained. 

In  the  first  place,  it  is  not  expressed  in  the  Treaty.  No  such  limita- 
tion is  expressed  there;  and  the  omission  to  express  it  is  in  itself 
significant,  because  the  subject  of  the  consent  of  other  powers  is 
mentioned,  and  there  is  an  engagement  at  the  close  of  the  article,  as 
follows:  "  The  High  Contracting  Parties  furthermore  agree  to  cooper- 
ate in  securing  the  adhesion  of  other  powers  to  such  regulations." 
That  language  of  itself  excludes  any  implication  that  the  operation  of 
the  regulations  is  to  be  conditioned  upon  the  assent  of  other  powers. 
It  assumes  that  they  are  to  be  in  operation ;  and  that  it  will  be  a  matter 
of  utility,  of  convenience,  that  the  assent  of  other  powers  shall  be 
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gained  to  them;  and  the  parties  engage  to  take  all  measures  within 
their  power  to  gain  that  assent. 

I  say  therefore,  that  not  only  is  it  not  expressed  in  the  treaty,  that 
the  regulations  shall  be  thus  conditional,  but  that  we  cannot  imply  it; 
and  that  the  contrary  is  indeed  suggested,  it'  not  absolutely  required, 
by  the  terms  of  the  article  itself. 

Senator  MORGAN.  Mr. Carter,  if  the  award  of  this  Tribunal  is  to  be 
merely  tentative  and  not  binding  upon  the  parties  that  have  submitted 
this  case  to  the  decision  of  these  Arbitrators,  why  are  we  sitting  hen- .' 
We  are  not  diplomatists;  we  are  not  advising  counsel  or  the  particular 
friends  of  either  Government. 

Mr.  CARTER.  That  is  one  view,  and  a  very  proper  and  important 
one,  having  the  same  tendency  as  the  view  that  I  am  now  submitting 
to  the  Tribunal. 

Senator  MORGAN.  I  do  not  hesitate  to  say  on  my  part  that  if  this 
award  is  to  be  accepted  by  the  respective  governments,  or  rejected,  at 
their  pleasure,  and  is  not  to  be  an  award  in  full  force  from  the  time  it 
is  recorded  and  .delivered  here,  I  will  withdraw  from  this  Tribunal. 

Mr.  CARTER.  I  do  not  understand  that  there  is  any  suggestion  from 
any  quarter  that  the  award  of  this  Tribunal  is  to  be  accepted  or 
rejected  at  the  pleasure  of  the  parties;  but  it  may  be  argued  that  this 
Tribunal  may  make  the  regulations  which  it  suggests  conditional  for 
their  operation  upon  the  assent  of  other  powers.  It  is  that  supposed 
position  I  am  speaking  to.  I  am  sure  the  ground  is  not  taken  that  the 
award  of  this  Tribunal  may  be  accepted  or  rejected  at  the  pleasure  of 
the  parties.  The  contrary  I  have  reason  to  know  is  conceded  upon 
both  sides  and  maintained  on  both  sides. 

The  PRESIDENT.  Of  course,  Mr.  Carter,  when  you  speak  of  other 
powers,  you  mean  other  powers  than  Great  Britain  and  the  United 
States  f 

Mr.  CARTER.  Yes.  There  is  further  evidence  derived  from  the  cor- 
respondence which  preceded  the  Treaty  that  it  is  subject  to  no  such 
interpretation  as  that.  After  the  Treaty  had  been  reduced  substan- 
tially to  the  form  in  which  it  now  stands,  but  before  it  was  signed  by 
the  parties,  although  its  phraseology  was  understood  to  be  complete,  a 
suggestion  came  from  Lord  Salisbury  that  the  award  of  the  Tribunal 
upon  the  subject  of  regulations  should  be  made  conditional  upon  the 
consent  of  other  powers.  That  suggestion  will  be  found  at  page  339 
of  volume  I  of  the  Appendix  to  the  Case  of  the  United  States  in  a 
note  from.  Sir  Julian  Pauncefote  to  Mr.  Blame.  He  says: 

BRITISH  LEGATION,  Washington,  November  2$,  1891. 

SIR:  I  informed  the  Marquis  of  Salisbury  of  our  proposal  to  sign  the  text  of  the 
seven  articles  to  be  inserted  in  the  Behring  Sea  Arbitration  agreement  and  of  the 
Joint  Commission  article,  as  settled  in  the  diplomatic  correspondence,  in  order  to 
record  the  progress  made  up  to  the  present  time  in  the  negotiation. 

Lord  Salisbury  entirely  approves  of  that  proposal,  but  he  has  instructed  me,  before 
signing,  to  address  a  note  to  you  for  the  purpose  of  obviating  any  doubts  which 
might  hereafter  arise  as  to  the  meaning  and  effect  of  article  6,  which  ia  as  follows: 

(The  Arbitrators  will  remember  that  the  present  article  7  stood  orig- 
inally as  article  6.) 

If  the  determination  of  the  foregoing  questions  as  to  the  exclusive  jurisdiction  of 
the  United  States  shall  leave  the  subject  in  such  position  that  the  concurrence  of 
Great  Britain  is  necessary  to  the  establishment  of  regulations  for  the  proper  protec- 
tion and  the  preservation  of  the  fur-seal  in  or  habitually  resorting  to  the  Behring 
Sea,  the  Arbitrators  shall  then  determine  what  concurrent  regulations  outside  the 
jurisdictional  limits  of  the  respective  governments  are  necessary,  and  over  what 
waters  such  regulations  should  extend;  and,  to  aid  them  in  that  determination,  the 
report  of  the  joint  commission  to  be  appointed  by  the  respective  governments  shall 
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be  laid  before  them,  with  such  other  evidence  as  either  Government  may  submit. 
The  contracting  powers  furthermore  agree  to  cooperate  in  securing  the  adhesion  7of 
other  powers  to  such  regulations. 

Lord  Salisbury  desires  to  make  the  following  two  reservations  on  the 
above  article : 

His  lordship  understands,  first,  that  the  necessity  of  any  regulations  is  left  to  the 
Arbitrators,  as  well  as  the  nature  of  those  regulations,  if-  the  necessity  is  in  their 
judgment  proved;  secondly,  that  the  regulations  will  not  become  obligatory  on 
Great  Britain  and  the  United  States  until  they  have  been  accepted  by  the  other 
maritime  powers.  Otherwise,  as  his  lordship  observes,  the  two  Governments  would 
be  simply  handing  over  to  others  the  right  of  exterminating  the  seals. 

I  have  no  doubt  that  you  will  have  no  difficulty  in  concurring  in  the  above  reser- 
vations, and  subject  thereto  I  shall  be  prepared  to  sign  the  articles  as  proposed. 
I  have,  etc., 

JULIAN  PAUNCEFOTE.. 

A  copy  of  that  note  was  furnished  to  Mr.  Elaine,  and  his  answer  is 
found  on  the  following  page,  340: 

DEPARTMENT  OF  STATE,  Washington,  November  37,  1891. 

SIR:  In  the  early  part  of  last  week  you  furnished  the  exact  points  which  had 
been  agreed  upon  for  arbitration  in  the  matter  of  the  Behring  Sea  negotiation.  You 
called  later  and  corrected  the  language  which  introduced  the  agreement.  In  fact,  the 
two  copies  framed  were  taken  entirely  from  your  minutes.  It  was  done  with  a  view 
that  you  and  I  should  sign  them,  and  thus  authenticate  the  points  for  the  Arbitra- 
tors to  consider. 

You  inform  me  now  that  Lord  Salisbury  asks  to  make  two  reservations  in  the 
sixth  article.  His  first  reservation  is  that  "  the  necessity  of  any  regulation  is  left 
to  the  Arbitrators,  as  well  as  the  nature  of  those  regulations  if  the  necessity  is 
in  their  judgment  proved." 

What  reason  has  Lord  Salisbury  for  altering  the  text  of  the  article  to  which  he 
had  agreed?  It  is  to  be  presumed  that  if  regulations  are  needed  they  will  be  made. 
If  they  are  not  needed  the  arbitrators  will  not  make  them.  The  agreement  leaves 
the  arbitrators  free  upon  that  point.  The  first  reservation,  therefore,  has  no  special 
meaning. 

The  second  reservation  which  Lord  Salisbury  makes  is  that  "  the  regulations  shall 
not  become  obligatory  011  Great  Britain  and  the  United  States  until  they  have  been 
accepted  by  the  other  maritime  powers."  Does  Lord  Salisbury  mean  that  the  United 
States  and  Great  Britian  shall  refrain  from  taking  seals  until  every  maritime  power 
joins  in  the  regulations?  Or  does  he  mean  that  sealing  shall  be  resumed  the  1st  of 
May  next  and  that  we  shall  proceed  as  before  the  Arbitration  until  the  regulations 
have  been  accepted  by  the  other  "maritime  powers?" 

"Maritime  powers"  may  mean  one  thing  or  another.  Lord  Salisbury  did  not  say 
the  principal  maritime  powers.  France,  Spain,  Portugal,  Italy,  Austria,  Turkey, 
Russia,  Germany,  Sweden,  Holland,  Belgium,  are  all  maritime  powers  in  the  sense 
that  they  maintain  a  navy,  great  or  small.  In  like  manner,  Brazil,  the  Argentine 
Confederation,  Chile,  Peru,  Mexico,  and  Japan  are  maritime  powers.  It  would 
require  a  long  time,  three  years  at  least,  to  get  the  assent  of  all  these  powers.  Mr. 
Bayard,  on  the  19th  of  August,  1887,  addressed  Great  Britain,  Germany,  France, 
Russia,  Sweden  and  Norway,  and  Japan  with  a  view  to  securing  some  regulations  in 
regard  to  the  seal  in  Behriug  Sea.  France,  Japan,  and  Russia  replied  with  languid 
indifference.  Great  Britain  never  replied  in  writing.  Germany  did  not  reply  at  all. 
Sweden  and  Norway  said  the  matter  was  of  no  interest  to  them.  Thus  it  will  be 
again.  Such  a  proposition  will  postpone  the  matter  indefinitely. 

The  President  regards  Lord  Salisbury's  second  reservation,  therefore,  as  a  material 
change  in  the  terms  of  the  arbitration  agreed  upon  by  this  Government ;  and  he 
instructs  me  to  say  that  he  does  not  feel  willing  to  take  it  into  consideration.  He 
adheres  to  every  point  of  agreement  which  has  been  made  between  the  two  powers, 
according  to  the  text  which  you  furnished.  He  will  regret  if  Lord  Salisbury  shall 
insist  on  a  substantially  new  agreement.  He  sees  no  objection  to  submitting  the 
agreement  to  the  principal  maritime  powers  for  their  assent,  but  he  can  not  agree 
that  Great  Britain  and  the  United  States  shall  make  their  adjustment  dependent  on 
the  action  of  third  parties  who  have  no  direct  interest  in  the  seal  fisheries,  or  that 
the  settlement  shall  be  postponed  until  those  third  parties  see  fit  to  act. 
1  have,  etc., 

JAMES  G.  BLAINE. 

Lord  Salisbury  was  not  quite  satisfied  with  that  answer;  and  another 
letter,  or  other  letters,  were  written  in  reference  to  it,  and  responses 
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more  or  less  to  tlie  same  effect  were  made  on  the  part  of  Mr.  Elaine, 
namely,  that  the  President  tiould  not  assent  to  any  such  alteration  <>t 
tlir  treaty;  and  in  view  of  that  unwillingness  on  the  part  of  the  United 
States,  Lord  Salisbury  withdrew  his  ivqiu->t  and  adopted  the  text  of 
the  treaty  as  it  stood,  and,  I  think  I  may  say,  adopted  the  views  of  Mr. 
Blaine  in  reference  to  it.  That  acceptance  of  the  treaty  as  it  stood 
will  be  found  on  page  345  in  the  note  of  Sir  Julian  to  Mr.  Blaine: 

BRITISH  LEGATION,  Washington,  December  17,  1891. 

SIR:  I  have  the  honor  to  inform  you  that  I  conveyed  to  the  Marquis  of  Salisbury 
by  telegram  the  substance  of  your  note  of  the  14th  instant  respecting  the  sixth 
article  of  the  proposed  Behring  Sea  Arbitration  agreement,  and  that  I  have  received 
a  reply  from  his  lordship  in  the  following  sense: 

Lord  Salisbury  is  afraid  that,  owing  to  the  difficulties  incident  to  telegraphic 
communications,  he  has  been  imperfectly  understood  by  the  President.  He  con.-rn  t  i-d, 
at  the  President's  request,  to  defer  for  the  present  all  further  discussion  as  to  what 
course  the  two  Governments  should  follow  in  the  event  of  the  regulations  prescribed 
by  the  Arbitrators  being  evaded  by  a  change  of  flag.  It  was  necessary  that  in  doing 
so  he  should  guard  himself  against  the  supposition  that  by  such  consent  he  had 
narrowed  the  rights  of  the  contending  parties  or  of  the  Arbitrators  under  the 
agreement. 

But  in  the  communication  which  was  embodied  in  my  note  of  the  llth  instant,  his 
lordship  made  no  reservation,  as  the  President  seems  to  think,  nor  was  any  such 
word  used.  A  reservation  would  not  be  valid  unless  assented  to  by  the  other  side, 
and  no  such  assent  was  asked  for.  Lord  Salisbury  entirely  agrees  with  the  President 
iu  his  objection  to  any  point  being  submitted*  to  the  Arbitrators  which  is  not 
embraced  in  the  agreement;  and,  in  conclusion,  his  lordship  authorizes  me  to  sign 
the  articles  of  the  Arbitration  agreement,  as  proposed,  at  the  close  of  your  note 
under  reply,  whenever  you  may  be  willing  to  do  so. 

I  have,  etc.,  JULIAN  PAUNCEFOTE. 

Of  course  that  puts  that  question  at  rest. 

Sir  CHARLES  KUSSELL.  The  view  of  the  Government  of  Great 
Britain,  and  the  point  which  we  intend  to  support  is  in  the  letter  of 
the  llth  of  December,  1891. 

Mr.  CARTER.  Would  you  like  to  have  that  read? 

Sir  CHARLES  RUSSELL.  Yes,  if  you  kindly  would.  It  is  in  the 
second  paragraph  on  page  344. 

Mr.  CARTER.  The  letter  is  short.  It  is  from  Sir  Julian  to  Mr. 
Blaine : 

BRITISH  LEGATION,  Washington,  December  11, 1891. 

SIR:  I  have  the  honor  to  inform  you  that  I  telegraphed  to  the  Marquis  of  Salisbury 
the  substance  of  your  note  of  yesterday  respecting  the  sixth  article  of  the  proposed 
Bchriiig  Sea  Arbitration  agreement,  and  that  I  have  received  a  reply  from  his  lord- 
ship to  the  following  effect:  In  view  of  the  strong  opinion  of  the  President,  reiter- 
ated in  your  note  of  yesterday,  that  the  danger  apprehended  by  Lord  Salisbury,  and 
explained  in  my  note  of  the  8th  instant,  is  too  remote  to  justify  the  delay  which 
might  be  incurred  by  guarding  against  it  now,  his  lordship  will  yield  to  the  Presi- 
dent's appeal  and  not  press  for  further  discussion  at  this  stage. 

Her  Majesty's  Government  of  course  retain  the  right  of  raising  the  point  when  the 
question  of  framing  the  regulations  comes  before  the  Arbitrators,  and  it  is  under- 
stood that  the  latter  will  Lave  full  discretion  in  the  matter,  and  may  attach  such 
conditions  to  the  regulations  as  they  may  a  priori  judge  to  be  necessary  and  just  to 
the  two  powers,  in  view  of  the  difficulty  pointed  out. 

With  the  above  observations  Lord  Salisbury  has  authorized  me  to  sign  the  text  of 
the  seven  articles  and  of  the  Joint  Commission  article  referred  to  in  my  note  of  the 
23d  ultimo,  and  it  will  give  me  much  pleasure  to  wait  upon  you  at  the  State  Depart- 
ment for  that  purpose  at  any  time  you  may  appoint. 

1  have,  etc.,  JULIAN  PAUNCEFOTE. 

Mr.  Justice  HARLAN.  Will  you  read  the  letter  which  is  below  that, 
which  is  in  reply  to  the  note  of  the  llth. 
Mr.  CARTER.  Yes.    This  is  the  letter  of  Mr.  Blaine  to  Sir  Julian. 
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DEPARTMENT  OF  STATE,  Wasliington,  December  14, 1891. 

SIR:  I  have  the  honor  to  advise  yon  that  I  submitted  your  note  of  the  llth  instant 
to  the  President.  After  mature  deliberation  he  has  instructed  me  to  say  that  he 
objects  to  Lord  Salisbury's  making  any  reservation  at  all,  and  that  he  can  not  yield 
to  him  the  right  to  appeal  to  the  Arbitrators  to  decide  any  point  not  embraced  in  the 
articles  of  Arbitration.  The  President  does  not  admit  that  Lord  Salisbury  can 
reserve  the  right  in  any  way  to  affect  the  decision  of  the  Arbitrators.  We  under- 
stand that  the  Arbitration  is  to  proceed  on  the  seven  points  which  are  contained  in 
the  articles  which  you  and  I  certify  were  the  very  points  agreed  upon  by  the  two 
Governments. 

For  Lord  Salisbury  to  claim  the  right  to  submit  this  new  point  to  the  Arbitrators 
is  to  entirely  change  the  Arbitration.  The  President  might  in  like  manner  submit 
several  questions  to  the  Arbitrators,  and  thus  enlarge  the  subject  to  such  an  extent 
that  it  would  not  he  the  same  arbitration  to  which  we  have  agreed.  The  President 
claims  the  right  to  have  the  seven  points  arbitrated  and  respectfully  insists  that 
Lord  Salisbury  shall  not  change  their  meaning  in  any  particular.  The  matters  to  be 
arbitrated  must  be  distinctly  understood  before  the  Arbitrators  are  chosen.  And 
after  an  arbitration  is  agreed  to  neither  of  the  parties  can  enlarge  or  contract  its 
scope. 

I  am  prepared  now,  as  I  have  been  heretofore,  to  sign  the  articles  of  agreement 
without  any  reservation  whatever,  aud  for  that  purpose  I  shall  be  glad  to  have  you 
call  at  the  State  Department  on  Wednesday  the  16th  instant,  at  11  o'clock  a.  m. 
I  have,  etc., 

JAMES  G.  ELAINE. 

The  PRESIDENT.  Mr.  Carter,  how  would  you  construe  the  seven 
points  that  were  referred  to  in  this  letter? 

Mr.  CARTER.  Do  you  mean  this  phrase,  "The  President  claims  the 
right  to  have  the  seven  points  arbitrated",  etc. 

The  PRESIDENT.  Yes.  1  suppose  it  means  the  five  regulations  and 
the  joint  commission  article. 

Mr.  CARTER.  Yes. 

The  PRESIDENT.  You  have  no  particular  construction  of  that  ?  There 
were  six  articles  in  the  original  treaty. 

Mr.  PHELPS.  The  seventh  is  the  question  of  damages. 

Mr.  CARTER.  Yes;  the  seventh  is  the  question  of  damages.  The 
letters  I  have  read  seem  to  put  this  matter  at  rest;  for  the  letter  of  Sir 
Julian  of  December  17th  acquiesces  in  the  view  of  Mr.  Elaine,  in  his 
letter  of  the  14th,  which  I  have  just  read.  It  was  evidently  regarded 
by  both  sides  that  this  seventh  article  of  the  treaty,  upon  its  face,  upon 
a  just  interpretation  of  the  language  embraced  by  it,  did  not  contem- 
plate that  the  regulations  should  be  conditioned  upon  the  acquiescence 
of  other  powers. 

It  was  upon  that  assumption  that  Lord  Salisbury  wished  to  have  an 
understanding  tacked  on  to  it  to  the  effect  that  they  should  be  so  con- 
ditioned. That  was  refused.  He  then  wished  to  reserve  the  right  to 
argue  before  the  Arbitrators  that  the  regulations  should  be  so  condi- 
tioned. Even  that  is  objected  to;  and  the  treaty  is  eventually  signed 
upon  the  assumption,  agreed  to  by  both  sides,  that  it  must  be  executed 
according  to  its  language,  without  any  addition  or  any  reservation  or 
any  right  other  than  what  appears  upon  the  face  of  it. 

If  it  were  a  question  whether  it  was  expedient  that  the  regulations 
should  be  conditioned  upon  the  assent  of  other  powers,  it  should  be 
promptly  decided  in  the  negative.  Such  a  condition  would  be  fatal  to 
the  main  object.  Every  one  must  see  the  possibility — the  probability 
even— that  some  power  might  be  induced  to  withhold  its  assent;  and 
even  if  no  country  should  finally  withhold  its  assent,  how  long  would 
it  take  before  the  assent  of  all  was  obtained?  We  know  the  delays 
incident  to  diplomatic  negotiations;  and  there  would  be  no  good  reason 
to  suppose  that  this  universal  assent  could  be  obtained  in  less  than 
three  or  five  years;  and  in  that  time  the  seals  would  be  gone.  There- 
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fore,  any  regulations  upon  the  subject  of  preserving  the  seals 

will  have  any  efficiency  to  that  end  must  be  regulations  immediately 

operative  so  far  as  the  two  Governments  are  concerned. 

And  practically  no  difficulty  will  arise  if  that  view  is  acted  upon. 
If  pelagic  sealing  is  prohibited  by  Great  Britain  and  the  United  States, 
no  vessel  under  either  of  their  flags  can  make  its  appearance  upon  the 
seas  for  that  purpose;  and  I  venture  to  say  that  no  other  nation  in  the 
world,  after  regulations  of  that  character  framed  by  a  Tribunal  such  as 
this,  would  allow  its  flag  to  be  used  for  any  such  purpose.  The  public 
sentiment  of  mankind,  authoritatively  declared,  by  a  tribunal  of  this 
character,  composed  of  representatives  selected  from  different  nations. 
would  be  everywhere  respected.  There  is  no  good  reason  to  suppose 
that  there  would  be  an  attempt  to  violate  it  from  any  quarter;  and  if 
there  were  any,  it  would  be  one  which  could  be,  upon  very  firm  grounds 
resisted,  and  the  violations  would  not  be  frequently  repeated.  So  I 
conclude  that  there  is  no  such  limitation  to  be  put  upon  the  regulations 
which  are  to  be  recommended  by  the  Arbitrators. 

There  is  another  point  in  which  it  is  intimated  in  the  Argument  on 
the  part  of  Great  Britain  that  these  regulations  should  be  limited. 
That  is  that  the  treaty  should  be  so  interpreted  as  to  mean  that  what- 
ever regulations  are  recommended  by  the  Tribunal  shall  be  applicable 
to  Bering  Sea  only,  and  not  to  the  North  Pacific  Ocean.  I  do  not 
know  whether  that  will  be  persisted  in.  It  may  be.  The  ground  sug- 
gested is  that  the  whole  subject  of  original  controversy  was  the  author- 
ity which  the  United  States  claimed  it  could  exercise  in  Bering  Sea; 
that  it  did  not  claim  that  it  had  the  right  to  exercise  jurisdiction  any 
where  else,  and  that,  the  whole  subject  of  controversy  being  thus  con- 
fined to  Bering  Sea,  the  scope  of  the  regulations  should  be  in  like 
manner  limited,  and  should  not  pass  those  boundaries.  I  have  to  say 
that  construction  cannot  be  maintained.  There  is  no  such  view  as  that 
to  be  gathered  from  the  face  of  the  treaty  itself;  indeed,  upon  the  face 
of  the  treaty,  that  view  is  rather  to  be  rejected. 

The  language  seems  to  be  rather  industriously  framed  to  exclude 
such  a  view  as  that.  The  regulations  which  are  described  are  not  to 
be  regulations  operative  in  Bering  Sea,  but  the  Arbitrators  are  to 
determine  what  concurrent  regulations  "  outside  the  jurisdictional  limits 
of  the  respective  Governments  are  necessary,  and  over  what  waters 
such  regulations  should  extend."  The  whole  question  of  the  extent  of 
the  waters  over  which  they  were  to  go  is  left  to  the  Arbitrators  without 
any  limitation  whatever. 

This  interpretation,  therefore,  if  it  is  to  be  accepted  at  all,  must  be 
accepted  upon  the  ground  that  there  is  some  implication  which  required 
it.  But  are  we  to  imply  a  limitation  of  that  sort?  Such  a  limitation 
would  be  inconsistent  with  the  avowed  purpose  of  both  parties  from 
the  beginning  of  this  controversy.  This  plan  of  regulating  pelagic 
sealing  through  the  instrumentality  of  an  Arbitration  was  originally  the 
suggestion  of  Great  Britain;  and  it  was,  at  the  beginning,  coupled 
with  a  statement  of  the  importance  of  the  preservation  of  this  race  of 
seals — the  importance,  not  only  to  Great  Britain,  or  to  the  United 
States,  but  to  mankind.  That  was  the  ground  upon  which  it  was  orig- 
inally placed  by  Sir  Julian  Pauncefote;  and  at  every  stage  of  this  con- 
troversy, it  has  been  the  avowal  of  those  who  represented  Great  Britain 
that  it  was  her  supreme  desire  that  this  race  of  seals  should  be  pre- 
served and  its  extermination  prevented.  It  would  be,  as  it  seems  to 
me,  an  imputation  upon  the  sincerity  of  Great  Britain  to  say  that  her 
real  intention  was  to  extend  this  protection  only  in  Bering  Sea,  an " 
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that  if  the  fact  should  appear  that  the  race  would  be  exterminated 
unless  protection  were  extended  to  them  in  the  North  Pacific  Ocean  as 
well,  Great  Britain  would,  under  those  circumstances,  be  willing  that 
the  seals  should  be  exterminated.  Can  it  be  imputed  to  Great  Britain 
that  she  intended  to  preserve  this  race  of  seals  only  in  case  it  could  be 
preserved  by  regulations  operative  upon  Bering  Sea?  What  differ- 
ence does  it  make  where  the  regulations  should  be  operative1?  If  the 
important  point  be  that  the  seals  should  be  preserved  for  the  benefit  of 
mankind,  then  they  should  be  preserved  by  regulations  extending  over 
any  seas  where  Great  Britain  and  the  United  States  can  make  them 
operative;  and  of  course  they  can  give  them  operation  all  over  the 
world  so  far  as  they  themselves  are  concerned. 

The  PRESIDENT.  Outside  the  territorial  waters. 

Mr.  CARTER.  Yes.  Of  course  not  in  the  territorial  waters,  not  in 
the  three-mile  limit.  That  is  a  limitation ;  but  outside  of  those  terri- 
torial waters,  if  it  turns  out,  in  point  of  fact,  that  regulations  opera- 
tive upon  the  North  Pacific  are  necessary,  I  say,  it  would  be  imputing 
to  Great  Britain  a  piece  of  insincerity  to  say  that,  she  did  not  intend 
or  did  not  desire,  to  have  the  race  of  fur-seals  preserved  in  such  a  case 
as  that.  If  she  is  sincere  in  her  intention  to  preserve  the  race  of  seals, 
she  must  desire  that  they  shall  be  preserved  by  regulations  which  will 
be  efficient  to  that  end,  whether  they  are  operative  in  the  Bering  Sea 
alone,  or  \vhether  they  are  operative  in  the  North  Pacific  as  well. 

But  that  there  was  any  such  notion  as  that  entertained  by  the  parties 
to  the  treaty  is  entirely  inconsistent  with  their  views  as  expressed  in 
the  diplomatic  correspondence.  I  refer  to  the  draft  convention  sub- 
mitted by  Sir  Julian  Pauncefote,  which  will  be  found  in  Volume  I, 
United  States  Appendix,  page  311.  The  fifth  article  of  that  is  as  fol- 
lows: 

A  commission  of  four  experts  (that  is,  a  commission  of  experts  should  be  appointed). 

Two  nominated  by  each  Government,  and  a  chairman  nominated  by  the  arbitra- 
tors, if  appointed,  and,  if  not,  by  the  aforesaid  commission,  shall  examine  and  report 
on  the  following  question : 

What  international  arrangements,  if  any,  between  Great  Britain  and  the  United 
States  and  Russia  or  any  other  power,  are  necessary  for  the  purpose  of  preserving 
the  fur-seal  race  in  the  northern  Pacific  Ocean  from  extermination? 

That  is  the  first  suggestion  of  a  commission  of  experts — of  a  Tribunal, 
to  contrive  measures  for  the  preservation  of  the  fur-seals.  It  comes 
from  Great  Britain,  and  the  suggestion  is  not  of  measures  confined  to 
Bering  Sea  at  all,  but  of  measures  operative  upon  the  North  Pacific 
Ocean  as  well,  and  designed  to  protect  not  only  the  seals  belonging  to 
the  Pribilof  Islands,  but  the  seals  of  Russia  also.  It  is  a  suggestion 
of  a  scheme  for  the  protection  of  the  fur-seal  all  over  the  North  Pacific 
Ocean. 

And  Sir  Julian  Pauncefote  also,  at  a  later  period,  in  a  letter  written 
on  the  llth  of  June,  1891,  Avhen  the  negotiations  in  relation  to  the 
Treaty  were  in  progress,  and  had  nearly  been  brought  to  a  conclusion, 
says — I  read  from  the  third  paragraph  on  page  315: 

Nevertheless,  in  view  of  the  urgency  of  the  case,  his  Lordship — 

(His  Lordship,  of  course,  is  Lord  Salisbury.) 

is  disposed  to  authorize  me  to  sign  the  agreement  in  the  precise  terms  formulated 
in  your  note  of  June  9,  provided  the  question  of  a  joint  commission  be  not  left  in 
doubt  and  that  your  Government  will  give  an  assurance  in  some  form  that  she  will 
concur  in  a  reference  to  a  joint  commission  to  ascertain  what  permanent  measures 
are  necessary  for  the  preservation  of  the  fur-seal  species  in  the  Northern  Pacific 
Ocean. 
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There  again  the  Government  of  Gfead   liritsiin  is  pressing  the 

(M-iiiiiciit  of  the  Cnitcd  States  to  sisscn!  to  its  i<l<M  of  the  constitution 
ol'  ;i  commission   tor  the  purpose  of  nuiking  iiiqnirirs  as  to  wlml    pro- 
tective regulations  shall  be  necessary  to  preserve  the  race  of  seals  ii 
the  North  Pacific  Ocean,  no  matter  where,  they  belong. 
.Mr.  Wharton's  answer  to  this  was  written  the  same  day: 

lH-:r.\i:TMKNT  OK  STATK,  H'axhinytoH,  June  //,  1891. 
SIR:  I  have  the  honor  to  acknowledge  the  receipt  of  your  note  of  today's  date, 
and  in  reply  I  ;iin  directed  by  the  President  to  say  that  the  (Jo  \  eminent  of  tli«-  Tinted 
States,  recognizfoff  the  fact  that  full  and  adequate  measures  lor  the  protection  of 
seal  life  should  embrace  the  whole,  of  I'.ehring  Sea  and  portions  of  the  North  1'aejiie 
Ocean,  will  have  no  hesitnne\  in  agreeing,  in  connection  with  Her  Majesty's  Govern- 
ment, to  the  appointment  of  a  joint  commission  to  ascertain  what  permanent  meas- 
ures are  necessary  for  the  preservation  of  the  seal  species  in  the  waters  rein  red  to, 
such  an  agreement  to  be  signed  simultaneously  with  the  convention  for  arbitration, 
and  to  be  without  prejudice  to  the  questions  to  be  submitted  to  the  arbitrators. 

There  is  the  first  direct  and  explicit  assent  of  the  United  States  given 
to  the  project  of  the  constitution  of  a  joint  commission  for  the  purpose 
of  ascertaining  what  regulations  are  necessary ;  and  that  assent  con- 
tains the  explicit  statement  that  the  measures  were  supposed  to  be 
necessary  not  only  in  Bering  Sea,  but  in  the  North  Pacific. 

On  the  15th  of  January,  1892,  which  was  after  the  articles  of  the 
Treaty  had  been  drawn  up  and  signed — I  am  now  reading  from  the 
Report  of  the  British  Commissioners,  page  7.  It  was  signed  by  the 
parties  in  December. 

The  PRESIDENT.  I  think  not.  "Ratification  advised  by  Senate 
March  29th:  ratified  by  the  President  April  22nd:  and  ratifications 
exchanged  May  7th." 

Mr.  Justice  HARLAN.  Mr.  Carter  means  that  the  former  articles  which 
went  into  the  Treaty,  and  the  articles  about  the  Commission  were 
signed  the  18th  of  December. 

Mr.  CARTER.  The  two  agreements  signed  by  the  diplomatic  repre- 
sentatives of  the  parties,  namely,  the  agreement  for  the  arbitration, 
and  the  agreement  for  the  appointment  of  the  joint  Commission,  were 
signed  December  18th,  and  you  will  remember  that  the  Commissioners 
were  actually  appointed  before  the  Treaty  was  finally  ratified.  Lord 
Salisbury  on  the  15th  of  January,  1892,  addresses  a  letter  of  instruc- 
tions to  the  British  Commissioners.  I  read  from  about  the  middle  of 
that  letter.  It  is  the  second  enclosure  referred  to  in  the  preliminary 
part  of  the  report : 

You  will  observe  that  it  is  intended  that  the  Report  of  the  Joint  Commissionei 
shall  embrace  recommendations  as  to  all  measures  that  should  be  adopted  for  th< 
preservation  of  seal  life.     For  this  purpose,  it  will  be  necessary  to  consider  whs 
Regulations  may  seem  advisable,  whether  within  the  jurisdictional  limits  of  th« 
United  States  and  Canada,  or  outside  those  limits.    The  Regulations  which  the  Cor 
missioners  may  recommend  for  adoption  within  the  respective  jurisdictions  of  tl 
two  countries  will,  of  course,  be  matter  for  the   consideration  of  the  respective 
Governments,  while  the  Regulations  affecting  waters  outside  the  territorial  limits 
will  have  to  be  considered  under  clause  6  of  the  Arbitration  Agreement  in  the  event 
of  a  decision  being  given  by  the  Arbitrators  against  the  claim  of  exclusive  jurisdic- 
tion put  forward  on  behalf  of  the  United  States. 

The  Report  is  to  be  presented  in  the  iirst  instance  to  the  two  Governments  for 
their  consideration,  and  is  subsequently  to  be  laid  by  those  Governments  before  the 
Arbitrators  to  assist  them  in  determining  the  more  restricted  question  as  to  what, 
if  any,  Regulations  are  essential  for  the  protection  of  the  fur-bearing  seals  outsi(" 
the  territorial  jurisdiction  of  the  two  countries. 

Senator  MORGAN.  Mr.  Carter,  have  you  that  clause  6  before  you? 

Mr.  CARTER.  Of  the  Treaty? 

Senator  MORGAN.  2sTo;  it  does  not  say  the  Treaty,  as  I  understanc 
It  is  one  of  those  agreements.    I  wanted  to  know  whether  clause 
mentioned  in  that  letter  was  identical  with  clause  7  of  the  Treaty? 
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Mr.  CARTER.  Oh  yes  ;  it  was  substantially  identical  with  the  clause 
mentioned  in  the  Treaty. 

Senator  MORGAN.  Is  it  known  at  whose  instance  that  sixth  clause 
was  made  article  VII  of  the  Treaty? 

Mr.  GARTER.  When  they  came  to  put  the  agreement  for  the  arbitra- 
tion and  the  agreement  for  the  appointment  of  the  joint  commission 
into  one  document,  which  is  the  Treaty,  then  it  became  necessary  to 
make  that  change.  The  consolidation  of  the  two  instruments  made 
that  change  necessary,  as  I  suppose. 

Mr.  FOSTER.  The  first  five  questions  are  in  article  VI  of  the  Treaty, 
and  the  matter  of  regulations,  following,  became  article  VII. 

The  PRESIDENT.  General  Foster,  perhaps  you  can  tell  us.  There 
was  a  remodeling  of  the  Treaty  after  this  18th  of  December,  I  suppose? 

Mr.  FOSTER.  When  the  negotiators  came  to  complete  the  Treaty, 
they  consolidated  these  two  agreements ;  and  in  numbering  the  articles, 
the  first  five  questions  became  article  VI  of  the  Treaty,  and  the  agree- 
ment concerning  regulations,  following,  became  article  VII  of  the 
Treaty.  It  was  simply  an  enumeration  of  the  articles  of  the  Treaty, 
and  that  had  become  Article  VII. 

The  PRESIDENT.  That  was  after  December  18th1? 

Mr.  FOSTER.  Yes. 

The  PRESIDENT.  But  there  was  no  substantial  change  in  the  text? 

Mr.  FOSTER.  There  was  no  change  whatever  in  the  language,  simply 
a  change  in  the  numbering  of  the  articles. 

Mr.  GARTER.  I  have  read  from  documents  showing  what  the  inter- 
pretation of  Great  Britain  was  in  this  particular.  I  now  call  attention 
to  a  document  showing  the  interpretation  of  the  United  States,  and 
that  is  in  the  appointment  of  the  Commissioners  under  the  Treaty,  on 
page  311  of  the  Case  of  the  United  States.  The  Commissioners  there 
refer  to  the  letter  of  the  Secretary  of  State  appointing  them : 

SIR:  In  youT  letter  of  July  10,  1891,  received  by  us  in  San  Francisco  on  the  16th, 
after  referring  to  the  diplomatic  controversy  pending-  between  the  United  States  and 
Great  Britain  in  respect  to  the  killing  of  fur-seals  by  British  subjects  and  vessels, 
to  the  causes  which  led  up  to  this  controversy,  and  to  some  of  the  propositions  which 
had  at  that  date  been  mutually  agreed  upon,  you  inform  us  that  the  President  has 
been  pleased  to  appoint  us  to  proceed  to  the  Pribilof  Islands  and  to  make  certain 
investigations  of  the  facts  relative  to  seal  life  with  a  view  to  ascertaining  what  per- 
manent measures  are  necessary  for  the  preservation  of  the  fur-seal  in  Behriug  Sea 
and  the  North  Pacific  Ocean. 

[The  Tribunal  here  took  a  recess.] 
[On  reassembling,  Mr.  Carter  resumed  his  argument.] 
Mr.  CARTER.  Another  evidence,  Mr.  President,  tending  to  show  that 
in  the  contemplation  of  the  Treaty  the  regulations  were  not  to  be  lim- 
ited to  Bering   Sea,   is  found  in  the  change  of  form  of  the  sixth 
question.    As  originally  proposed  it  was  in  this  language;  I  read  from 
page  286  of  the  first  volume  of  the  Appendix  to  the  United  States 
Case: 

Sixth.  If  the  determination  of  the  foregoing  questions  shall  leave  the  subject  in 
such  position  that  the  concurrence  of  Great  Britain  is  necessary  in  prescribing  regu- 
lations for  the  killing  of  the  fur  seal  in  any  part  of  the  waters  of  Behring  Sea,  then 
it  shall  be  further  determined,  etc.,  etc. 

You  will  observe  there  that  the  language  of  the  regulation  here  pro- 
posed is:  "killing  of  the  fur-seals  in  any  part  of  the  waters  of  Bering 
Sea",  giving  some  ground  for  a  suggestion  that  the  Regulations  were 
to  be  confined  to  Bering  Sea;  but,  after  the  correspondence  which  I 
have  referred  to,  and  in  which  it  was  indicated  upon  both  sides  that 
there  was  a  necessity  that  the  Regulations  should  extend  outside  Be- 
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ring  Sea,  or  that  there  might  be  a  necessity  for  an  extension  outside  of 
that  Sea,  the  form  of  this  Article  was  changed;  and  on  page  319  of  tin- 
same,  volume  will  be  found  the  statement  of  it  in  its  changed  form  in 
the  Note  from  Mr.  Wharton  to  Sir  Julian  PauncHote  (quoting): 

(6)  If  the  determination  of  the  foregoing  questions  as  to  the  exclusive  jurisdict ion 
of  the  United  States  Khali  leave  tlie  subject  in  sm-h  position  that  the  concurrence  of 
Great  Britain  is  necessary  to  the  establishment  of  regulations  for  the  proper  protec- 
tion and  the  preservation  of  the  fur  seal  in,  or  habitually  resorting  to,  the  Behring 
Sea,  the  arbitrators  shall  then  determine,  etc.,  etc. 

The  words,  "or  habitually  resorting  to,"  are  now  introduced  indicat- 
ing that  the  protection  was  to  be  extended  to  the  seals  resorting  to 
Bering  Sea,  wherever  such  protection  might  be  necessary;  and  that 
was  the  form  in  which  it  was  adopted. 

Now,  in  order  to  show  that  the  Regulations  ought  not  to  be  limited 
to  Bering  Sea,  but  that  they  should  be  extended  to  the  North  Pacific, 
I  point  to  the  Report  of  the  British  Commissioners.  They  think  they 
should  be  operative  on  the  Pacific  Ocean  and  not  confined  to  Bering 
Sea.  The  suggestion  upon  pelagic  sealing  which  they  themselves  pre- 
sent in  their  Report  and  which  is  made  part  of  the  British  Case  is  that 
it  is  necessary  that  the  prohibitions  shall  apply  not  only  to  Bering 
Sea,  but  to  the  waters  of  the  Pacific  itself. 

And,  touching  that  necessity,  I  may  further  allude  to  a  letter- 
addressed  by  a  Mr.  C.  Hawkins  to  the  Marquis  of  Salisbury  on  the 
19th  of  April,  1891 — volume  3,  Appendix  to  the  British  Case,  United 
States,  No.  3  (1892),  page  5.  Mr.  Hawkins  says: 

In  consequence  of  the  negotiations  being  carried  on  between  the  United  States 
Government  and  our  own  to  bring  about  a  satisfactory  settlement  of  the  Behriug's 
Sea  Seal  Fishery  question,  I  beg  to  offer  you  the  following  facts,  trusting  they  may 
be  useful  to  you  as  emanating  from  one  with  a  practical  knowledge  extending  over 
a  period  of  eighteen  years. 

I  also  inclose  herewith  a  cutting  from  the  "Daily  Chronicle"  of  the  above  date, 
which  induces  me  to  take  this  liberty,  supposing  the  statement  therein  detailed  to 
be  correct. 

Since  about  the  year  1885  we  have  received  in  this  country  large  numbers  of  seal- 
skins known  in  the  trade  as  north-west  coast  skins,  the  same  having  been  taken  in 
the  open  sea,  and,  from  appearances  that  are  unmistakable  to  the  initiated,  are 
exclusively  the  skins  of  female  seals  pregnant ;  these  are  all  shot,  and  I  have  been 
informed  that  for  every  skin  recovered  five  or  six  are  lost  through  sinking  when 
struck  by  the  shot;  this  wholesale  slaughter  of  the  females  will,  in  a  short  time, 
bring  about  the  extermination  of  the  seal  in  that  district  if  not  arrested. 

That  letter  was  referred  by  Lord  Salisbury  to  the  Canadian  Govern- 
ment, and  a  Report  was  made  to  the  Privy  Council  of  that  Government, 
which  is  found  on  page  75  of  the  same  part  of  the  British  Appendix 
(reading) : 

Eeport  of  a  Committee  of  the  Honourable  the  Privy  Council,  approved  by  his  Excellency 
the  Governor-General  in  Council  on  the  27th  June,  1891. 

The  Committee  of  the  Privy  Council  have  had  under  consideration  certain  papers 
from  the  Colonial  Office  on  the  subject  of  the  seal  fishery  in  Behring's  Sea. 

The  Minister  of  Marine  and  Fisheries,  to  whom  the  matter  was  referred,  observes 
that  Mr.  Hawkins  states  "  since  about  the  year  1885  we  have  received  in  this  country 
(England)  large  numbers  of  seal-skins,  known  in  the  trade  as  the  north-west  coast 
skins,  the  same  having  been  taken  in  the  open  sea,  and,  from  appearances  that  are 
unmistakable  to  the  initiated,  are  exclusively  the  skins  of  female  seals  pregnant; 
these  are  all  shot,  and  I  have  been  informed  that  for  every  skin  recovered  five  or  six 
are  lost  through  sinking  when  struck  by  the  shot.  .  ." 


Two  paragraphs  further  down  the  Report  proceeds  (reading  again) : 

The  Minister  submits  that  the  testimony  produced  by  Mr.  Hawkins  in  this  connec- 
tion is  quite  in  accord  with  the  information  hitherto  obtained,  and  is  most  valuable 
in  support  of  the  contention  of  Canada.  It  has  been  previously  pointed  out  that 
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although  groat  stress  had  been  placed  by  the  United  States  Government  on  the 
alleged  necessity  for  prohibiting  pelagic  sealing  in  the  Behring's  Sea,  yet  no  attempt 
Lad  ever  been  made  by  that  Government  for  an  arrangement  to  curtail  similar  opera- 
tions along  the  coast  previous  to  the  entry  of  seals  into  that  sea. 

In  an  attempt  to  vindicate  the  methods  of  the  lessees  of  tLe  seal  islands,  Mr.  Haw- 
kins proceeds:  "We,  on  the  other  hand,  during  my  experience  have  had  annually 
large  numbers  of  seal-skins  from  Alaska,  and  also  from  the  Copper  Islands,  which 
are  killed  by  being  clubbed  on  land,  and  are  selected  with  judgment,  being  the  skins 
of  young  male  seals:  the  older  lighting  or  breeding  males  are  spared." 

This  is  another  presentation  of  the  case  of  the  United  States  Government  for  the 
prohibiting  of  every  other  character  of  sealing  but  that  adopted  by  the  lessees,  so 
frequently  combated  by  your  Excellency's  advisers.  While  the  Minister  of  Marine 
and  Fisheries  does  not  deem  it  necessary  to  dwell  at  any  length  upon  the  point,  he 
would,  in  passing,  invite  attention  to  the  fact  that  notwithstanding  this  statement, 
the  United  States  Treasury  agents  now  assert  the  contrary,  and  the  Government  of 
the  United  States  appear  to  be  acting  on  the  Reports  of  their  Agents. 

Omitting  the  next  paragraph,  I  quote  again: 

The  Minister  submits  that  whatever  significance  Mr.  Hawkins'  statement  may  Lave 
upon  the  abstract  question  of  the  protection  of  seal  life  in  the  Pacific  waters,  it  can 
have  but  little,  if  any,  on  the  controversy  between  Great  Britain  and  the  United 
States,  as  the  evil  complained  of,  even  if  as  great  as  alleged,  occurs  outside  tLe  dis- 
puted area,  as  he  himself  implies  in  his  reference  to  the  "north-west  coast  skins." 

Therefore,  it  appears  from  this  Canadian  evidence  that  a  danger,  and 
a  principal  danger  to  the  seals,  lies  outside  Bering  Sea,  and  in  the 
North  Pacific.  Now,  I  read  to  the  same  effect  passages  from  the  Report 
of  the  British  Commission  which  I  have  just  referred  to,  page  22,  sec- 
tion 138  (quoting) : 

If  certain  montLs  sLould  be  discussed  as  a  close  time  for  sealing  at  sea,  it  becomes 
important  to  inquire  which  part  of  the  season  is  most  injurious  to  seal  life  in  propor- 
tion to  the  number  of  skins  secured,  and  to  this  inquiry  there  can  be  but  tLe  one 
reply,  that  the  most  destructive  part  of  the  pelagic  catch  is  that  of  the  spring,  dur- 
ing which  time  it  includes  a  considerable  proportion  of  gravid  females,  then  com- 
mencing to  travel  on  their  way  north  to  bring  forth  their  young.  It  is  on  similar 
grounds  and  at  corresponding  seasons  that  protection  is  usually  accorded  to  animals 
of  any  kind,  and,  apart  from  the  fact  that  these  seals  are  killed  upon  the  high  seas, 
the  same  arguments  apply  to  this  as  to  other  cases. 

That  represents  the  most  destructive  part  of  the  pelagic  catch  to  be 
in  the  spring,  when  gravid  females  are  taken  on  their  way  north  to  the 
Islands.  On  page  23,  section  145,  the  same  Commissioners  say : 

From  the  foregoing  review  of  the  various  facts  and  circumstances  of  seal  life  in  the 
North  Pacific,  the  following  may  be  stated  to  be  the  governing  conditions  of  proper 
protection  and  preservation : 

(a.)  The  facts  show  that  some  such  protection  is  eminently  desirable,  especially  in 
view  of  further  expansions  of  the  sealing  industry. 

(fc. )  The  domestic  protection  heretofore  given  to  tLe  fur-seal  on  the  breeding  islands 
Las  at  no  time  been  wholly  satisfactory,  either  in  conception  or  in  execution,  and 
many  of  its  methods  have  now  become  obsolete. 

(c.)  Measures  of  protection  to  be  effective  must  include  both  the  summer  and  win- 
ter homes,  and  the  whole  migration-ranges  of  the  fur-seal,  and  control  every  place 
and  all  methods  where  or  by  which  seals  are  taken  or  destroyed. 

Again,  at  section  155  and  subdivision  of  that  section,  which  is  to  be 
found  on  page  25 : 

A  close  season  to  be  provided,  extending  from  the  15th  September  to  the  1st  May 
in  each  year,  during  which  all  killing  of  seals  shall  be  prohibited,  with  tLe  addi- 
tional provision  that  no  sealing-vessel  sLall  enter  Behriug  Sea  before  the  1st  July  in 
each  year. 

So  that  we  see  that  not  only  is  there  no  ground  for  an  interpretation 
of  the  Treaty  limiting  the  Eegulations  to  Bering  Sea,  but  we  have  it 
fully  recognized  on  the  part  of  Great  Britain  that  necessity  requires 
such  regulations  in  the  Nortji  Pacific  as  well  as  in  Bering  Sea. 


272       ORAL  ARGUMENT  OP  JAMES  C.  CARTER,  ESQ. 


Having  treated  of  the,  limitations  sought  to  be  imposed  upon  the  Tri- 
bunal in  respect  to  the  contriving  of  Regulations  for  the,  preservation 
of  the  seals,  1  come  to  the  real  problem.  What  is  the  problem  before 
this  body  on  this  branch  of  the,  subject?  It  is  to  contrive  such  KYgula- 
tions  as  are  necessary  for  the  preservation  of  the  fur-seals.  Whatever 
is  necessary  to  that  end  must  be  recommended,  n<>  matter  what  it  is,  or 
where  it  is  operative,  or  what,  otherwise,  may  be  its  effect.  Whatever 
measures  are  necessary  must  be  adopted.  It  is  not  to  be  supposed  that 
all  taking  of  seals  is  to  be  prohibited,  for  that  would  be  to  deprive  man- 
kind of  the  benefit  of  the  animal.  We  must  assume  that  the  benefit  is  to 
be  secured,  and  the  taking  be  so  regulated  as  to  prevent  extermination. 
Now  the  solution  of  that  problem  requires  a  study  of  the  nature  and 
habits  of  the  animal,  the  methods  by  which  it  is  pursued  and  captured, 
the  perils  to  which  it  is  exposed,  and  the  means  which  may  best  be 
adopted  to  protect  it  against  those  perils.  These  are  the  things  to  be 
considered.  But  these  are  the  very  things  which  were  taken  into  con- 
sideration in  the  inquiry  into  the  question  of  property.  I  was  obliged 
to  discuss  them  all  when  I  was  upon  the  question  whether  the  United 
States  had  a  property  in  the  seals;  and  the  conclusion  reached  was  that 
it  was  necessary  for  the  purpose  of  securing  to  mankind  the  benefit  of 
the  animal,  and  at  the  same  time  preserving  the  species,  to  award  to 
the  United  States,  which  had  a  situation  and  a  territory  giving  it  a 
natural  control  over  the  animal,  the  benefits  of  the  right  of  property. 
Substantially  the  same  problem  now  returns,  though  in  an  altered  form; 
it  is  the  same  problem  which  human  society  has  been  engaged  upon 
from  the  dawn  of  civilization  to  the  present  day.  How  can  the  benefit 
of  animals  useful  to  man  be  secured,  without  destroying  the  stock? 
That,  I  say,  is  a  problem  upon  which  society  had  been  engaged  for  cen- 
turies, and  the  solution  has,  in  every  instance  been,  to  award  the  rights 
of  property  to  those,  if  any  there  were,  who  had  such  a  control  over 
the  animals  as  enabled  them  to  secure  and  supply  for  the  uses  of  man- 
kind the  annual  increase  while  at  the  same  time  preserving  the  stock. 
How  else,  can  the  problem  be  solved?  How  can  you  preserve  to  man- 
kind a  race  of  domestic  animals,  unless  you  award  property  to  those 
who  have  such  a  control  over  them  that  they  can  preserve  or  destroy 
them  at  pleasure?  The  United  States  has  such  a  control  over  the  fur- 
seal.  He  comes  upon  its  soil;  he  remains  there  five  or  six  months 
of  the  year;  he  subjects  himself  voluntarily  to  its  power,  so  that  it 
can  destroy  him  at  once  if  it  wishes.  How  can  you  preserve  that  race 
except  by  inducing  the  nation  having  this  control,  and  this  power  of 
destruction  to  withhold  the  exercise  of  that  power.  And  how  can  you 
induce  men  to  withhold  the  exercise  of  such  a  power  except  by  award- 
ing them  the  benefits  of  the  right  of  property?  If  you  will  allow  to 
them  the  reward  of  their  abstinence;  if  you  will  induce  them  to  exer- 
cise care,  industry  and  self-denial,  by  assigning  to  those  qualities  their 
appropriate  reward,  then  you  can  preserve  the  race.  Otherwise,  that 
preservation  would  be  impossible.  Therefore,  I  say  that  the  problem 
of  contriving  Eegulations  is  the  same  as  that  which  arises  in  consid- 
ering the  question  of  property.  But  the  question  of  property  is  deemed, 
for  the  purposes  of  our  present  argument,  to  be  decided  adversely 
to  the  United  States.  That,  however,  does  not  change  the  nature 
of  the  problem  at  all.  If  the  United  States  has  no  property  right 
which  will  enable  it  to  preserve  the  animal,  there  must  be  Regulations 
agreed  on  by  all  Governments,  having  an  effect  tantamount  to  that  of 
a  property  right.  You  must  permit  the  United  States  to  take  the 
increase  of  the  animal,  and  prevent,  by  Regulations,  all  other  nations. 
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from  interfering  with  the  animal  at  all.  There  is  no  other  way.  You 
must  contrive  Regulations  which  will  bring  about  the  same  results  as 
would  flow  from  the  institution  of  property. 

Senator  MORGAN.  Do  you  regard  the  words  "protection"  and 
" preservation"  in  the  seventh  Article  of  the  Treaty  as  being  strictly 
synonymous? 

Mr.  CARTER.  " Proper  protection  and  preservation;"—!  think  those 
two  words  are,  if  not  absolutely  synonymous,  very  nearly  so.  They 
were  employed  in  order  to  more  fully  cover  the  notion  that  these  seals 
were  to  be  preserved  by  being  protected. 

We  cannot,  in  this  inquiry,  lose  sight  for  an  instant  of  what  the  laws 
of  nature  are:  they  are  the  very  object  of  our  inquiry.  These  seals  are 
subject  to  the  operation  of  the  laws  of  nature.  Their  increase  and 
their  decrease  follow  those  laws  with  a  rigid  obedience;  and  in  order 
to  contrive  measures  which  will  insure  the  preservation  of  these 
animals  we  must  study  and  ascertain  these  laws,  and,  having  ascer- 
tained them,  implicitly  obey  them.  They  cannot  be  tampered  with. 
Any  violation  of  them  inevitably  brings  the  consequences  attached  to 
such  violation. 

Now  here,  in  my  view,  we  reach  what  is  really  the  end  of  legitimate 
debate  upon  this  subject.  Any  farther  argument  must  proceed  upon 
the  assumption  that  there  is  some  sort  of  doubt  as  to  whether  the  pur- 
suit of  seals  on  the  high  -seas  by  the  methods  of  pelagic  sealing  is 
destructive  or  not.  I  have  answered  that  question.  There  is  not — 
there  cannot  be — any  reasonable  doubt  of  that.  It  is  not  possible  to 
take  females  in  the  way  and  to  the  extent  in  which  they  are  taken  in 
pelagic  sealing  without  bringing  about  the  swift  destruction  of  the 
species,  even  if  all  taking  of  seals  on  the  land  were  prohibited.  There 
are  two  things  beyond  dispute:  first,  that  the  young  and  non-breeding 
males  may  be  taken  up  to  a  certain  point  without  diminishing  the  birth- 
rate; and,  consequently,  without  diminishing  the  stock;  and,  secondly, 
that  the  taking  of  any  female  must  diminish  the  birth-rate  pro  tanto. 
This  conclusion  does  not  depend  upon  scientific  knowledge,  although 
scientific  knowledge  confirms  it,  but  upon  common  information.  Sup- 
pose that  sheep  could  not  be  reared  except  in  four  places  in  the  world, 
and  that  the  entire  demand  of  the  world  had  to  be  satisfied  by  the  pro- 
duct which  could  be  obtained  from  those  four  places.  Could  any 
breeding  ewes  ever  be  properly  killed  under  such  circumstances?  Why, 
very  plainly,  no !  Every  one  must  be  preserved,  and  the  demand  would 
make  it  profitable  to  preserve  every  one  of  them,  just  as  it  is  in  the  case 
of  the  seals.  If  you  kill  a  single  female  seal  you  must  inevitably 
diminish  the  product,  not  only  by  that  one,  but,  in  addition,  by  the 
number  of  young  that  that  female  would  bring  forth.  Of  course,  as 
sheep  can  be  produced  everywhere,  and  the  market  be  glutted  with 
them,  it  is  perfectly  proper  to  kill  ewes  when  the  production  exceeds 
the  demand.  But  this  condition  of  things  never  occurs  in  the  case  of 
seals,  for  the  demand  is  always  out  of  proportion  to  the  supply,  being 
so  large  that  there  is  an  enormous  profit  on  each  seal. 

Now,  what  is  the  attitude  of  the  United  States  with  reference  to  this 
matter  of  Regulations?  Simply  that  it  can  propose  no  Regulation  save 
one;  and  that  is  an  absolute  prohibition  upon  the  killing  of  seals  any- 
where upon  the  seas,  restricting  the  killing  entirely  to  the  Islands 
where  the  rate  of  increase  can  be  ascertained,  where  the  superfluous 
males  can  be  taken  and  killed  and  thus  devoted  to  the  commerce  of  the 
world  without  diminishing  the  stock.  Such  a  regulation  is  necessary, 
absolutely  necessary,  in  its  entirety.  If  we  were  to  propose  any  regu- 
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lation  at  all  which  would  permit  pelagic  sealing  in  any  degree,  it  would 
be  such  a  one  as  this — that  pelagic  sealing  should  he  limited  to  the 
winter  months,  when  sealers  cannot  put  to  sea  on  ae.countof  the  stormy 
and  boisterous  weather,  and  when  the  seals  ran  not  be  found.  Such  a 
Kegulation  might  be  satisfactory  enough.  It  would,  theoretically, 
tolerate  pelagic  sealing,  but  it  would,  in  reality,  be  a  prohibition  of  the 
pursuit;  and  it  is  best  to  say  at  once  that  the  prohibition  should  be 
made  absolute,  and  that  pelagic  sealing  should  not  be  indulged  in  at 
all,  in  any  form,  at  any  time,  under  any  circumstances. 

We  are,  therefore,  able  to  present  no  other  scheme;  but,  perhaps,  I 
ought,  out  of  courtesy  to  the  other  side,  and  to  the  Uritish  Commis- 
sioners, to  consider  what  has  been  proposed.  And  I  suppose  we  may 
say  that  if  there  is  a  possible  way  to  retain  pelagic  sealing  in  any 
degree,  without  endangering  the  existence  of  the  herd — these  British 
Commissioners  can  find  it  out  and  present  it.  They  have  made  a  pro- 
found study  of  the  subject,  and  if  the  problem  is  capable  of  any  solu- 
tion which  will  preserve  pelagic  sealing  at  all,  they  must  have  found  it 
out.  And  if  they  have  discovered  none,  we  may  conclude  that  none  is 
possible,  and,  therefore,  I  propose  to  see  what  their  scheme  is.  I  have 
cited  it  at  page  201  of  the  printed  Argument  of  the  United  States. 
It  is  as  follows: 


„ 


155.  In  view  of  the  actual  condition  of  seal  life  as  it  presents  itself  to  ns  at 
present  time  we  believe  that  the  requisite  degree  of  protection  would  be  afforded  by 
the  application  of  the  following  specific  limitations  at  shore  and  at  sea: 

(a)  The  maximum  number  of  seals  to  bo  taken  on  the  Pribilof  Islands  to  be  fixed 
at  50,000. 

(b)  A  /one  of  protected  waters  to  be  established,  extending  to  a  distance  of  20 
nautical  miles  from  the  islands. 

(c)  A  close  season  to  be  provided,  extending  from  the  15th  September  to  the  1st 
May  in  each  year,  during  which  all  killing  of  seals  shall  be  prohibited,  with  the 
additional  provision  that  no  sealing  vessel  shall  enter  Behring  Sea  before  the  1st 
July  in  each  year. 

156.  Kespecting  the  compensatory  feature  of  such  specific  regulations,  it  is  believed 
that  a  just  scale  of  equivalency  as  between  shore  and  sea  sealing  would  be  found, 
and  a  complete  check  established  against  any  undue  diminution  of  seals,  by  adopting 
the  following  as  a  unit  of  compensatory  regulation : 

For  each  decrease  of  10,000  in  the  number  fixed  for  killing  on  the  islands,  an 
increase  of  10  nautical  miles  to  be  given  to  the  width  of  protected  waters  about  the 
islands.  The  minimum  number  to  be  fixed  for  killing  on  the  islands  to  be  10,000, 
corresponding  to  a  maximum  width  of  protected  waters  of  60  nautical  miles. 

157.  The  above  regulations  represent  measures  at  sea  and  ashore  sufficiently  equiv- 
alent for  all  practical  purposes,  and  probably  embody  or  provide  for  regulations  as 
applied  to  seal  ing  on  the  high  seas  as  stringent  as  would  be  admitted  by  any  maritime 
power,  whether  directly  or  only  potentially  interested. 

There  is  the  scheme.  Its  features  are  these:  first,  a  limitation  of  the 
killing  on  the  islands  to  50,000  seals 5  second,  a  protected  zone  of  20 
nautical  miles  around  the  islands  at  all  times,  with  a  provision  for 
increasing  that  protection  by  an  increase  of  10  miles  for  every  reduction 
of  10,000  which  might  be  made  in  the  number  of  seals  killed  on  the 
islands.  That  is  to  say,  if  the  number  to  be  killed  on  the  islands  was 
reduced  from  50,000  to  40,000  then  the  protected  area  would  be  30  miles ; 
if  the  number  killed  were  reduced  to  30.000,  then  the  area  would  be  40 
miles;  if  reduced  to  20,000,  then  the  area  would  be  50  miles;  if  reduced 
to  10,000  then  the  area  would  be  extended  to  60  miles  in  diameter;  and 
if  this  sliding  scale  should  be  further  extended,  and  killing  should  be 
absolutely  prohibited  on  the  islands,  you  might  have  a  protected  area  of 
70  miles  in  diameter!  The  British  Commissioners  do  not  suggest  that 
last  limitation.  They  say  the  minimum  limit  of  killing  on  the  Islands 
should  be  10,000  j  then  they  propose  a  close  season  extending  from  the 
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15th  of  September  to  the  1st  of  May  in  each  year,  during  which  all  kill- 
ing1 of  seals  in  Bering  Sea,  or  any  where  else,  shall  be  prohibited;  and 
a  prohibition  against  entering  Bering  Sea  before  the  1st  of  July. 

Now,  I  have  several  observations  to  make  on  that  scheme.  The  first 
is  that  it  begins  by  a  restriction  of  the  killing  of  seals  on  the  islands 
from  100,000  to  50,000.  Bat  that,  these  Arbitrators  have  no  power  to 
make.  The  regulations  they  are  permitted  to  frame  must  be  operative 
outside  the  jurisdictional  limits  of  the  two  Governments.  They  have 
no  authority  to  make  any  Eegulation  restricting  the  United  States 
upon  its  own  soil;  that  was  never  thought  of  by  either  of  the  Govern- 
ments when  they  were  engaged  in  framing  the  Treaty.  But  the  pro- 
posed llegulations  require  that  the  number  to  be  killed  on  the  islands 
should  be  cut  down  to  50,000.  That  being  inadmissible,  the  whole 
thing  is  inadmissible.  But  let  that  pass,  and  let  us  consider  this 
method  upon  its  owii  merits  as  a  scheme  for  the  preservation  of  the 
seals,  and  assume  that  no  objection  is  taken  to  the  proposed  reduction 
in  the  killing  of  seals  upon  the  islands.  How  will  the  matter  stand 
then  ?  At  present,  there  are  at  least  160,000  seals  taken  every  year 
from  this  herd,  probably  more — 100,000  on  the  islands  and  60,000  to 
70,000  in  pelagic  sealing,  besides  what  are  lost.  That,  it  is  admitted, 
is  ruinous.  It  is  admitted  that  it  involves  the  destruction,  and  probably 
the  speedy  destruction  of  the  herd.  The  proposed  limitation  is  sup- 
posed to  prevent  that  destructive  result,  that  is  to  say,  it  is  supposed 
that  it  would  inflict  less  destruction  than  would  be  effected  by  the  taking 
of  100,000  young  males  on  the  Islands  and  60,000  or  70,000,  mostly 
females,  upon  the  sea.  Well,  now,  how  many  females,  can  safely  be 
taken  without  destroying  the  herd?  That  is  the  question :  how  many? 
Pelagic  slaughter  is  levelled  mainly  at  females;  the  great  bulk  of  the 
pelagic  catch  is  composed  of  females,  as  we  know.  How  many  can  you 
safely  take  without  destroying  the  herd?  That  is  a  problem  to  which 
these  Commissioners  have  not  given  their  attention;  but  that  was  the 
main  thing  for  them  to  consider.  They  could  not  construct  any  effective 
scheme  or  regulation  for  the  preservation  of  this  herd  without  knowing 
how  many  females  could  be  safely  taken.  But  they  have  given  us,  in 
another  part  of  their  Report,  a  starting  point  upon  which  to  operate. 
They  have  said,  in  Section  60  of  their  Report,  which  is  to  be  found  on 
page  11 : 

From  the  circumstances  above  noted,  the  maintenance  of  seal  life  in  the  North. 
Pacific  was  threatened  and  reduced  to  a  critical  state  in  consequence  of  the  methods 
adopted  on  the  breeding  islands,  where  the  seals  were  drawn  upon  annually  to,  and 
even  beyond,  the  utmost  limits  possible  apart  from  depletion,  and  where,  in  conse- 
quence of  the  enlarged  season  of  commercial  killing  and  the  allowance  of  "  food  kill- 
ing" during  the  entire  time  in  which  any  seals  resorted  to  the  islands,  these  animals 
had  practically  no  undisturbed  season  of  respite.  At  this  time  a  new  factor  also 
tending  towards  decrease  appeared  in  the  form  of  "pelagic  sealing." 

That  is  to  say,  their  position  is  that,  prior  to  the  introduction  of 
pelagic  sealing,  and  when  the  herd  was  subject  to  no  destruction, 
except  such  as  proceeded  from  its  natural  enemies,  and  the  killing  upon 
the  Islands,  the  killing  of  100,000  non-breeding  males  was  more  than 
the  herd  could  stand,  and  that  that  killing  had  brought  the  herd  into  a 
critical  condition.  Of  course  there  is  a  point  beyond  which  you  cannot 
go  in  the  taking  of  young  males.  You  must  leave  enough  for  the  pur- 
poses of  reproduction.  What  is  the  limit?  The  British  Commissioners 
say  that  100,000  is  too  many;  the  United  States  say  that  they  do  not 
think  so.  At  the  same  time,  it  is  conceded  by  the  latter  that  you  prob- 
ably could  not  carry  it  much  beyond  that.  Now  take  the  British  Com- 
missioners' own.  view.  If  the  herd  cannot  stand  a  draft  of  100,000 
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young  males,  how  ninny  females  can  safely  be  taken?  Here  you  have 
a  race  of  polygamous  animals,  one  male  being  sufficient  lor  twenty  or 
thirty  females.  II'  the  herd  cannot  stand  the  loss  of  100, 000  male>, 
surely  it  cannot  stand  t  IK-  annual  loss  of  L'0,000  or  oven  10,000  females. 
On  the  British  (Jommissioncrsown  hypothesis  that  mustbetrue.  Now, 
what  assurance  have  we-  that,  limiting  the  catch  in  the  manner  pro- 
posed, there  will  not  continue  to  be  taken  i'0,ooo  and  even  f>0,ooo 
females'?  No  restriction  is  placed  on  the  sealing  from  the  1st  of  .May 
to  the  15th  of  September,  except  by  the  protected  area  around  the 
islands,  and  the  exclusion  from  Bering  Sea  until  the  1st  of  July.  How 
do  you  know  that  this  scheme  would  not  result  in  the  taking  of  as  many 
females  as  now?  Why,  it  is  certain  it  would  result  in  that:  I  wish  to 
call  the  attention  of  the  learned  Arbitrators  to  a  provision  of  this 
scheme  which  makes  it  certain  that,  under  it,  the  destruction,  so  far 
from  being  diminished,  would  be  increased,  because  pelagic  sealing 
would  be  immensely  stimulated.  One  half  of  the  supply  now  furnished 
by  the  Pribilof  Islands  is  taken  out  of  the  market  at  once !  What  must 
be  the  effect  of  that?  Why,  of  course,  to  vastly  increase  the  price,  and 
proportionally  to  add  to  the  inducements  to  pelagic  sealing.  We  know 
this  would  be  the  case,  for  it  must  be  taken  as  certain  that  the  force  of 
pelagic  sealers  would  have  been  largely  increased  at  the  price  which 
skins  commanded  in  1890  when  60,000  or  70,000  skins  were  taken.  We 
know  that  pelagic  sealing  would  still  continue  to  increase  and  rapidly 
increase,  even  though  no  further  stimulus  should  be  furnished  in  addi- 
tion to  what  the  present  market  price  offers.  It  has  been  rapidly 
increasing  all  along.  But  what  will  be  the  effect  when  the  supply  from 
the  islands  is  cut  down  to  the  extent  of  50,000?  The  world  wants  that 
50,000,  and  will  pay  a  great  price  for  them.  Under  this  scheme  the 
pelagic  sealers  are  offered  the  chance  of  furnishing  them  at  a  great 
profit.  It  is  certain  that  the  pelagic  sealers  would  furnish  them.  They 
could  do  it  with  ease.  All  that  is  needed  is  to  furnish  the  additional 
force  of  vessels  and  men;  and  this  will  be  done  because  it  will  be 
highly  profitable.  The  time  allowed  is  abundantly  sufficient  if  the 
requisite  additional  force  is  employed. 

These  regulations  which  begin  by  cutting  down  the  supply  of  seals 
from  the  Pribilof  Islands,  which  raise  theprice  of  sealskins  in  the  market, 
and  entice  capital  for  the  employment  of  more  men  at  sea — these  are 
provisions,  not  for  the  restriction,  but  for  the  encouragement  of  pelagic 
sealing!  That  is  their  character  upon  the  face  of  them:  That  is  the 
object  of  this  sliding  scale  which  they  propose  for  enlarging  the  area 
around  the  island.  For  every  ten  thousand  of  reduction  in  the  number 
killed  on  the  Islands,  the  Islands  are  to  have  an  additional  protection 
of  ten  miles.  What  does  that  amount  to?  That  is  still  further  reduc- 
ing the  supply  which  comes  from  the  Pribilof  Islands,  and  still  further 
stimulating  pelagic  sealing.  It  makes  the  bulk  of  the  whole  supply  of 
the  market  to  depend  upon  pelagic  sealing !  The  consequence  would 
be  not  to  diminish,  but  to  greatly  increase  the  slaughter  of  females. 

Take  another  feature.  Of  course  the  taking  at  the  Pribilof  Islands 
is  much  less  expensive  than  by  pelagic  sealing,  and  consequently  the 
skins  obtained  there  can  be  supplied  to  the  world  at  a  lower  price. 
The  greater  the  expense  attached  to  the  catching  of  the  seal,  the  greater 
the  price,  if  the  market  will  bear  it,  which  it  will,  as  the  demand 
exceeds  the  supply.  These  regulations  will  insure  that  pelagic  sealing 
will  be  carried  on,  and  the  same  or  a  greater  number  will  be  caught; 
but  the  expense  is  increased,  and  the  consumer  must  pay  that.  You 
cannot  increase  the  price  of  a  commodity  without  increasing  the  outlay 
of  the  consumer, 
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Then,  who  is  to  carry  out  these  Begulations?  That  must  be  done  by 
armed  cruisers.  Must  the  United  States  furnish  them.  Nothing  is 
suggested  to  the  contrary.  If  Great  Britain  is  to  take  her  share  of  the 
expense,  it  would  require  a  very  considerable  force  of  vessels.  Not 
one,  not  two,  but  half  a  dozen  at  least  must  be  sent  there  by  one,  or 
both,  of  the  Governments  for  the  purpose  of  enforcing  these  regula- 
tions; and  it  would  cost  not  100,000,  but  many  hundreds  of  thousands 
of  dollars — perhaps  a  million  would  be  annually  required  to  be  expended 
under  this  scheme  in  order  to  enforce  these  prohibitions. 

And  their  enforcement  would  be  most  difficult,  because  the  pelagic 
sealer  has  aright  to  be  upon  the  sea;  the  vessel  has  a  right  to  be  there, 
and  it  is  the  business  of  the  Governments  to  keep  it  out  of  this  pro- 
tected area.  Conjecture  only  can  inform  us  of  the  cost  that  is  to  be 
paid,  not  by  the  consumer,  but  by  the  Government 5  that  is,  by  the 
people  of  the  two  powers,  and  of  course  the  expense  would  have  to  be 
paid  by  taxation.  Upwards  of  a  million  of  dollars  is  to  be  expended, 
and  for  whose  benefit?  For  the  benefit  of  the  United  States?  for  the 
benefit  of  Great  Britain?  for  the  benefit  of  the  consumers?  No;  for 
the  benefit  solely  of  the  pelagic  sealers ;  for  the  benefit  of  those  engaged 
in  pelagic  sealing,  and  in  order  to  enable  them  to  carry  on  a  destruc- 
tive practice  which  will  exterminate  the  seals  in  a  few  years  i  It  seems 
to  me  that  such  a  scheme  is  too  preposterous  for  serious  consideration. 

I  have  said  that  these  Commissioners  have  sedulously  avoided  the 
real  problem  before  them,  which  was,  to  ascertain  how  many  females 
can  be  taken  without  working  the  destruction  of  the  herd.  That  is  the 
sort  of  problem  which  has  been  solved  upon  the  islands.  The  question 
there  has  always  been,  how  many  young  males  can  you  take  without 
endangering  the  supply?  They  carry  on  the  sealing  on  principles 
derived  from  very  long  experience,  and  they  have  come  to  the  conclu- 
sion that  you  can  take  100,000  young  males,  but  you  must  not  go  beyond. 
A  similar  problem  should  have  been  solved  by  the  Commissioners :  how 
many  females  can  be  taken?  If  they  had  struggled  with  that  question, 
the  fallacy  of  their  own  solution  would  have  been  apparent.  In  the 
first  place,  they  could  not  tell  how  many.  Could  they  safely  say  that 
even  five  thousand  females  could  be  taken  without  endangering  the 
destruction  of  the  herd?  They  could  not  say  that  even  5,000  might  be 
taken.  From  the  evidence  in  the  case,  and  as  will  be  seen  from  the 
careful  and  accurate  examination  by  the  American  Commissioners,  it 
appears  that  5,000  could  not  be  taken.  If  you  take  5,000  each  year, 
that  number  must  be  annually  subtracted  from  a  constantly  diminish- 
ing minuend,  and  the  decrease  progresses  in  a  ratio  far  more  rapid  than 
the  arithmetical  one.  The  destruction  at  first  might  perhaps  be  small, 
but  it  would  become  proportionally  greater  and  greater  each  year,  until 
it  reached  a  figure  at  which  its  swiftly  destructive  effects  would  become 
manifest.  But  suppose  the  Commissioners  had  concluded  that  5,000, 
or  20,000,  might  be  taken ;  they  would  have  been  confronted  by  another 
difficulty  equally  insuperable.  How  could  they  limit  the  captures  to 
those  figures?  They  could  not  limit  the  taking  to  males;  there  is  no 
method  in  pelagic  sealing  of  making  any  distinction.  How  could  they 
tell  when  the  cupidity  of  men  was  aroused  by  a  large  profit  in  the 
market,  that  there  might  not  be  100  vessels  upon  the  seas,  and  that  not 
merely  60,000  females  would  be  taken,  but  100,000?  That  is  perfectly 
possible,  and  far  more  probable  than  any  different  result. 

One  would  suppose  that  in  making  these  regulations  they  would  have 
paid  some  attention  to  their  own  conclusions,  as  stated  in  other  parts 
of  their  report.  They  have  considered  this  question  of  taking  females, 
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for  it  had  been  pressed  upon  them.  They  have  ventured  to  say,  that 
the  taking  of  females  is  not  necessarily  injurious;  they  maybe  barren, 
and  then  it  is  not  injurious.  That  is  true.  It  would  not  be  any  dam- 
age to  take  barren  females;  but  who  can  toll  what  females  are  barren, 
and  what  are  not?  Nobody,  except  Klliott,  whose  report  my  learned 
friends  very  much  wished  to  get  in  evidence.  He  knows!  He  can.  tell 
a  barren  female  from  others!  He  has  rerogni/od  them  on  the  islands, 
and  counted  them.  He  says  there  were  250, 000!  But  no  other  man  can 
tell.  These  Commissioners  were  on  the  Islands.  They  could  not  tell 
how  many  barren  females  there  were, or  whether  there  were,  any.  Hut 
I  agree,  if  they  could  confine  the  taking  to  barren  females,  it  would  not 
do  so  much  damage;  but  certainly  it  cannot  be  so  confined,  and  they 
do  not  pretend,  to  so  confine  it. 

What  is  their  own  view  of  taking  females  that  are  not  barren?    They 
have  expressed  it  thus;  I  read  from  section  80  of  their  report,  which i 
on  page  13 : 

80.  To  assume  that  the  killing  of  animals  of  the  female  sex  is  in  itself  reprehen- 
sible or  inhuman,  is  to  make  an  assumption  affecting  all  cases  whore  animals  are  pre- 
served or  domesticated  by  man.  Most  civili/ed  nations,  in  accordance  with  tin-. 
dictates  of  humanity  as  well  as  those  of  self-interest,  make  legislative  provision  for 
the  protection  of  wild  animals  during  the  necessary  periods  of  bringing  forth  and 
of  rearing  their  young;  but  the  killing  of  females  is  universally  recognized  as  per- 
missible if  only  to  preserve  the  normal  proportion  of  the  sexes. 

That  is  true,  in  cases  where  the  animal  can  be  cultivated  in  all  parts 
of  the  globe  at  pleasure;  but  untrue  where  you  can  breed  it  only  in  a 
very  few  particular  spots.  [Continues  reading:] 

This  is  the  case  in  all  instances  of  game  preservation  and  stock  raising,  and,  in 
the  particular  example  of  the  fur-seal,  it  is  numerically  demonstrable  that,  in  main- 
taining a  constant  total  of  seals,  a  certain  proportion  of  females  should  be  annually 
available  for  killing.  The  killing  of  gravid  females  must,  however,  be  deprecated 
as  specifically  injurious,  and  in  any  measures  proposed  for  the  regulation  of  seal 
hunting  shouid  receive  special  attention. 

What  attention  have  they  given  to  it  here?  What  provisions  have 
they  made  or  suggested  for  the  protection  of  gravid  females?  None 
whatever ;  and  of  course  none  can  be  suggested.  But  why  is  the  killing 
of  a  gravid  female  more  specifically  injurious  than  the  killing  of  another 
female?  I  cannot  myself  perceive  the  difference.  The  two-year-old 
female  of  to-day  is  not  gravid,  but,  if  she  is  killed,  the  possibility  of  the 
existence  of  a  gravid  female  is  prevented.  You  only  postpone  the 
destruction  by  the  period  of  a  year.  The  absolute  amount  of  the  injury 
is  almost  the  same,  not  exactly  the  same,  but  it  is  the  same  in  nature, 
and  almost  the  same  in  amount. 

Now  that  we  see  what  these  regulations  are,  how  are  they  to  be 
described?  What  the  Treaty  requires  is  regulations  necessary  for  the 
preservation  of  the  fur-seal.  Are  these  regulations  for  the  preservation 
of  the  fur-seal?  No;  they  are  regulations  designed  to  secure  the  more 
speedy  destruction  of  that  race.  Their  chief  feature  is  to  permit  pelagic 
sealing,  and  to  increase,  and  prodigiously  increase,  the  stimulus  which 
is  offered  for  the  pursuit.  They  are  regulations,  not  for  the  protection 
and  preservation  of  the  fur-seal,  but  for  its  destruction — and  for  its 
destruction  in  the  most  inhuman  and  shocking  form.  And  they  come 
in  the  shape,  as  it  were,  of  an  invitation  on  the  part  of  Great  Britain  to 
the  United  States  to  engage  with  her  in  this  work  of  destruction !  She 
asks  them  to  abolish  this  mode  of  capture  at  present  pursued  upon  the 
islands,  or  to  diminish  it,  to  cut  it  down;  to  forego  in  great  part  that 
mode  of  taking  the  seals  which  is  consistent  with  the  preservation  of  the 
herd,  and  which  is  agreeable,  as  far  as  the  killing  of  animals  can  be  made 
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agreeable,  to  the  impulses  of  humanity — she  asks  them  to  forego  that 
and  engage  with  her  in  this  destructive  slaughter  upon  the  seas!  She 
is  made  to  say  to  the  United  States :  "  Blot  out  from  your  statute-book 
those  laws  which  declare  the  killing  of  female  seals  to  be  a  crime;  forget 
those  precepts  of  the  law  of  nature  which  teach  us  that  the  destruc- 
tion of  any  useful  race  of  animals  is  a  crime;  forget  those  precepts,  and 
come  and  engage  with  us  in  this  work  of  destruction  upon  the  nigh 
seas !  Gome,-  together  with  us,  and  Jet  us  cut  open  the  bellies  of  these 
gravid  females,  just  ready  to  bring  forth,  and  let  their  living  and  bleat- 
ing young  fall  on  the  decks !  Come  with  us,  and  slaughter  these  nursing 
mothers  out  at  sea  in  search  of  food,  and  let  their  miserable  offspring 
perish  on  the  shore !  Come  with  us,  and  let  us  make  our  decks  run  red 
and  white  with  commingling  streams  of  blood  and  milk!"  Are  these 
the  regulations  which  a  great  and  humane  nation  tenders  to  the  United 
States  as  being  those  to  which  she  is  willing  to  yield  her  concurrence? 
Are  these  the  regulations  which  the  civilization  and  humanity  of  Europe, 
seated  on  that  bench,  are  expected  to  approve? 

Mr.  President,  I  have  said  heretofore  in  the  course  of  my  argument — 
and  I  cannot  too  often  insist  upon  it — that  the  duty  of  preserving  this 
useful  race  of  animals  belongs  to  that  people  which  has  such  a  control 
over  them  that  they  can  take  and  apply  the  annual  increase  and  benefit 
of  the  animal  to  the  uses  of  mankind'  without  diminishing  the  stock. 
It  is  their  duty,  because  they  alone  have  the  power  to  perform  the  task, 
and  because  self-interest  furnishes  them  with  a  sufficient  motive  to 
insure  its  performance.  Nature  has  so  linked  together  duty  and  self- 
interest  as  to  make  the  gratification  of  the  one  assure  the  performance 
of  the  other. 

The  United  States  believed  that  this  was  its  duty,  and  it  engaged 
in  an  effort  to  perform  it.  There  are  those  who  thought,  and  who  still 
think,  that  that  duty  should  never  have  been  relinquished  by  the  United 
States,  but  that  it  should  have  performed  it  at  all  hazards,  even  though 
it  had  been  obliged  to  meet  the  "  three  quarters  of  the  globe  in  arms." 
If  it  had  engaged  in  its  performance  with  the  full  exertion  of  all  its 
power,  naval  and  military,  and  calamitous  consequences  had  resulted, 
the  humane  sentiment  of  mankind — the  public  opinion  of  the  world — 
history,  in  making  her  final  award — would  have  charged  all  the  respon- 
sibility for  those  calamities  upon  that  nation  which  had  refused  to  be 
bound  by  those  great  natural  laws  which  ought  to  be  the  rule  governing 
the  intercourse  between  nations. 

But  other  counsels  were  followed ;  and  a  different  course  was  pursued. 
The  United  States,  abominating  war,  viewing  hostilities  with  a  power 
kindred  in  speech  and  blood  with  unutterable  dread,  always  inclined  to 
pacific  measures,  when  a  Tribunal  was  offered,  made  up  from  the  selected 
wisdom  of  the  world,  for  the  determination  of  the  rectitude  of  their  con- 
tention against  Great  Britain,  could  not  help  accepting  that  offer,  and 
thus  obliged  itself  to  forbear  from  any  further  efforts  in  enforcing  its 
rights,  and  in  discharging  that  corresponding  duty  to  preserve  this  race 
of  animals  which  had  been  imposed  upon  it  by  its  situation  and  by  its 
advantages.  That  duty  it  has  relinquished;  but,  although  the  duty 
has  been  relinquished,  it  has  not  been  extinguished.  It  has  only  been 
transferred  from  the  United  States  to  others.  It  has  been  transferred 
to  the  members  of  this  Tribunal;  and  it  remains  for  them  to  discharge 
this  high  duty  of  preserving  from  destruction  a  bounty  of  Providence 
designed  to  be  a  perpetual  blessing  to  man.  That  duty  is  one  which 
it  is  perfectly  easy  to  perform.  The  destruction  of  this  race  of  seals  is 
wholly,  absolutely,  unnecessary.  It  can  be  easily,  certainly  preserved, 
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either  by  an  award  of  property  to  the  United  States,  or  by  the  estab- 
lishment of  regulations  tantamount  to  such  an  award  of  property, 
which  shall  prevent  any  slaughter  of  the  species  on  the  seas,  and  remit 
the  entire  taking  to  the  Islands,  where  it  can  be  carried  on  forever  con- 
sistently with  natural  laws,  as  it  has  already  been  carried  on  for  half  a 
century. 

If  the  decision  of  this  Tribunal  shall  be  in  accordance  with  those 
great  laws  of  nature  which  I  have  attempted  to  elucidate  and  to  support, 
it  will  remain  a  guide,  an  instructive  guide,  for  present  and  for  future 
times  in  the  adjustment  of  international  controversies.  If  it  shall  be 
otherwise,  it  will  be,  of  itself,  a  new  source  of  strife  and  contention,  and 
will  add  to  the  difficulties,  already  sufficiently  great,  which  einburr. 
the  intercourse  of  nations.  Such  is  the  responsibility  of  this  high 
Tribunal,  and  I  am  not  to  doubt  that  it  will  be  resolutely,  faithfully, 
and  effectively  discharged. 

The  PRESIDENT.  Mr.  Carter,  at  the  conclusion  of  this  long  and 
weighty  argument,  without  presuming  to  express  any  opinion  in  refer- 
ence to  the  merits  of  your  case,  I  cannot  refrain  from  expressing  my 
acknowledgment  of  the  lofty  views  which  you  have  taken  of  the  general 
principles  involved  in  your  subject,  and  which  you  have  developed 
before  us.  You  have  spoken  in  a  language  well  worthy  of  this  high 
court  of  peace  between  nations.  You  have  spoken  for  mankind. 

Mr.  CARTER.  I  am  very  much  obliged,  Mr.  President. 

[The  Tribunal  adjourned  until  Wednesday,  May  3,  1893,  at  11.30 
o'clock.] 
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SIXTEENTH   DAY. 

PARIS,  May  3,  1893.— 11.30  a.  m. 

The  Tribunal  convened  pursuant  to  adjournment. 

THE  PRESIDENT.   Mr.  Coudert,  we  are  ready  to  hear  you. 

Mr.  COUDEKT.  May  it  please  you,  Mr.  President,  and  members  of 
this  high  Tribunal,  at  the  close  of  yesterday's  proceedings,  the  Presi- 
dent of  the  Tribunal  in  terms  of  graceful  as  well  as  kind  eulogy 
expressed  his  opiuion,  and  I  am  quite  sure  the  opinion  of  other  members 
of  the  Court,  as  to  the  character  of  my  learned  brother's  argument,  aud 
congratulated  him,  as  well  he  might,  and  also  the  Court  itself,  upon  the 
manner  in  which  these  most  important  topics  have  been  treated;  and 
he  especially  alluded  to  the  lofty  grounds  which  had  been  assumed  and 
developed  by  him.  If  I  may  be  excused  for  referring  personally  to 
myself  and  trying  in  advance  to  crave  and  obtain  the  indulgence  of  the 
judges  whom  I  now  have  the  honor  to  address,  I  may  say  in  all  frank- 
ness and  without  false  humility,  that  I  cannot  expect  from  the  nature 
of  things  that  I  shall  receive  the  same  honorable  compliments  at  the 
close  of  my  address.  I  do  not  wish  in  advance,  by  giving  an  estimate 
of  what  I  propose,  or  hope  to  do,  so  to  belittle  my  taosk  as  to  diminish 
the  share  of  the  attention  which  I  shall  receive;  but  iny  brother  Carter 
has  gone  so  elaborately  over  the  whole  case,  with  the  exception  of  the 
facts,  and  he  has  visited,  taken  possession  of,  occupied,  adorned  and 
fortified  all  the  lofty  grounds  in  such  a  way  that  there  is  very  little  left 
of  that  part  of  the  case  for  those  who  follow  him  in  the  argument.  To 
use  an  expression  which  will  be  familiar  to  two  at  least  of  the  arbi- 
trators, he  has  preempted  the  best  locations.  He  has  taken  the  highest 
grounds,  as  the  President  has  truly  said;  and  they  lack  nothing  by 
way  of  addition,  illustration  or  argument. 

But  it  is  a  comfort  to  me  that  they  cannot  stand  unless  I  now  come 
forward  and  give  him  some  help.  I  must  lay  the  foundation  upon 
which  the  superstructure  rests.  He  has  assumed,  and  most  properly, 
certain  facts  to  exist  in  the  case.  If  those  facts  exist,  his  argument  is 
perfect.  I  do  not  underestimate  the  ability  of  my  friends  on  the  other 
side,  for  their  reputation  is  not  bounded  by  locality,  or  by  the  limits  of 
the  s£as.  I  know  that  they  are  ingenious,  able  and  experienced  enough 
to  meet  any  argument,  however  sound  and  however  excellent;  but 
unless  this  argument  of  my  learned  friend  is  based  upon  fact,  then 
indeed  their  contentions  must  prevail  and  all  the  learning  and  patient 
industry,  so  lavishly  bestowed  upon  his  work,  will  be  in  vain.  Like 
the  house  that  we  read  of,  it  would  be  built  upon  the  sand  and  easily 
destroyed.  With  a  substratum  of  undisputed  fact,  or  fact  trium- 
phantly demonstrated,  like  the  other  building  erected  upon  a  rock,  it 
must  resist  assault  triumphantly. 


284    ORAL  ARGUMENT  OF  FREDERICK  R.  COUDERT,  ESQ. 

After  all,  then,  though  my  task  in  discussing  the  facts  docs  not  pos- 
sess those  intellectual  allurements  to  this  Tribunal,  or  oiler  it  tlm-c 
attractions,  which  it  found  so  completely  in  the  argument  of  my 
learned  brother,  yet  perhaps  the  utility  of  my  task  may  redeem  it  from 
any  reproach  that  it  is  lacking  in  other  respects,  if  is  something  to 
be  useful;  audit  will  be  a  great  deal  if,  when  I  have  closed,  I  may 
confidently  claim,  while  admitting  that  I  have  been  tedious,  that  I 
have  so  supported  by  facts  the  argument  of  my  friend  that  it  has 
presented  the  whole  case  of  the  United  States  as  strongly  as  it  was 
possible  to  present  it.  In  this  case,  as  in  every  other,  the  most  impor- 
tant part  or  element  of  the  discussion  must  reside  in  the  facts:  and 
it  is  satisfactory  to  me  to  know  that  I  may  perhaps  give  this  Court 
some  instruction  on  the  only  subject  as  to  which  1  am  competent  to 
instruct  it.  The  facts  in  a  case  like  this  are  like  the  diagnosis  of  the 
physician.  His  prescriptions  are  of  no  value  unless  the  disease  is 
ascertained  and  the  condition  of  the  patient  determined:  then  the 
applicability  of  the  remedy  is  readily  discovered.  It  would  be  of  no 
value  to  us,  of  still  less  value  to  this  court,  if  you  should  find  that  in 
the  abstract  the  arguments  of  my  learned  friend  are  unanswerable,  and 
yet  that  there  were  no  facts  to  which  they  could  be  attached. 

This  is  a  long  preface  to  say  that  I  shall  be  mainly  confined  to  the 
facts;  but  I  shall  endeavor — and  I  shall  ask  the  patience  and  forbear- 
ance of  the  Tribunal — even  if  there  be  repetition  in  my  remarks,  to 
make  those  facts  so  clear  and  so  strong  that  there  will  be  no  difficulty 
whatever  in  applying  the  remedy.  This  Tribunal  knows  the  law.  If 
there  were  any  crevice  in  it  that  had  been  unexplored  by  their  experi- 
enced and  active  minds,  a  flood  of  light  has  been  poured  into  the 
darkness  by  my  learned  friend.  The  only  inquiry  now  remaining  is 
what  are  the  facts  upon  which  this  argument  is  based? 

But  I  desire,  with  the  indulgence  of  the  court,  to  be  permitted  to 
argue  one  single  proposition  of  law.  It  has  been  touched  by  my 
learned  friend,  and  to  some  extent  argued,  but  it  seems  to  me  so 
important  in  the  consideration  of  this  case,  and  indeed  I  may  say  so 
vital,  that  I  should  not  be  satisfied  if  I  did  not  attempt  to  bring  some- 
thing in  addition  to  what  he  has  stated,  because  he  has  not  bestowed 
upon  it  the  minute  examination  which  he  has  given  to  all  the  other 
questions  in  the  case.  I  refer  to  the  question  of  self-defence  of  our 
industry.  That  is  stated,  and  most  elaborately  argued,  by  Mr.  Phelps 
in  our  printed  argument  at  page  130  and  folio  wing;,  and  I  shall  ask 
your  honors  to  permit  me  to  refer  to  the  points  very  briefly,  leaving 
you  to  give  that  careful  perusal  to  the  written  argument  which  it 
eminently  deserves. 

It  is  manifest  that  if  we  have  an  industry — an  industry  in  the  true 
and  accepted  sense  of  the  word — an  assault  upon  that  industry  is  an 
assault  upon  us.  When  we  speak  of  self-defence  we  do  not  only  mean 
self-defence  in  the  ordinary  and  elementary  meaning;  that  is  to  say, 
an  assault  upon  our  persons  or  upon  our  most  vital  interests.  I  take 
it  that  the  doctrine  of  self-defence  is  set  in  motion  the  very  instant  that 
any  invasion  of  any  right,  however  slight,  is  made.  It  happens  in  this 
case — it  is  the  good  fortune  of  the  United  States  that  it  should  thus 
be — that  you  may  obliterate  the  seals,  everyone  of  them,  that  you  may 
encourage  the  pelagic  sealers  to  do  their  best,  or  their  .worst,  as  you  may 
choose  to  consider  it;  and  consent  that  this  race  of  animals  shall  be 
exterminated,  as  it  must  then  be  within  one  or  two  or  three  years.  It 
may  be  that  your  decision  will  be  such  that,  we  ourselves  withdrawing 
the  protection  which  is  the  life  and  I  may  say  the  creation  of  the  her " 
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it  will  be  obliterated  practically  and  commercially  in  less  time  than  that; 
and  yet  even  then  the  United  States  will  not  suffer  a  wrong  that  can 
affect  her  greatness  or  her  wealth  in  any  perceptible  degree.  She  can 
stand  that  assault  upon  her  resources  without  impoverishing  herself  or 
distressing  her  people.  That  is  her  good  fortune  in  one  sense,  her  mis- 
fortune from  the  purely  professional  view  of  the  case.  If  the  United 
States  were  a  small  nation,  dependent  for  livelihood  and  existence  upon 
this  industry  which  has  thus  been  carefully  cultivated  for  nearly  a 
century;  if  it  had  no  resources  to  feed  its  people  but  that;  if  this  were 
an  industry  belonging  to  the  men  who  now  live  there  and  who  have 
been  transformed  by  the  beneficent  hand  of  the  United  States  from 
barbarism  to  civilization — if  that  were  so,  your  sympathy  would  at 
once  go  out  to  such  a  people,  and  you  would  say  that  they  must  be 
protected.  There  must  be,  in  the  principles  of  humanity  which  regu- 
late such  matters  and  underlie  international  law,  some  rule,  some 
principle,  upon  which  destruction  may  be  averted.  It  must  be  that 
there  is  something  in  the  reasoning  and  consent  of  men  which  will 
interdict  absolute  destruction  of  their  only  means  of  livelihood.  It  is 
not  so  here.  To  that  extent  we  are  worse,  or  better  off,  as  you  may 
choose  to  consider  it,  than  would  be  the  inhabitants  themselves,  if, 
helpless  and  eloquent  only  through  their  helplessness,  they  appealed 
to  you;  but  I  take  it  that  when  we  consider  this  subject  upon  principle, 
and  upon  rule,  this  fact  does  not  enter  into  the  consideration  of  the 
case,  and  we  are  entitled  to  claim  that  if  we  have  a  right  of  protection 
and  of  self-defence  it  is  not  the  quantum  or  proportion  of  the  wrong,  it 
is  the  quality  of  the  act  that  you  will  consider.  If  this  indiscriminate 
and  brutal  slaughter  is  an  invasion  of  our  right  in  the  slightest  degree, 
then  I  appeal  to  you  and  unhesitatingly  and  respectfully  insist  that  it 
is  your  duty  to  prevent  it. 

Have  we  an  industry?  The  contrary  of  that  can  hardly  be  claimed. 
We  are  using  intelligence;  we  are  using  money;  we  are  using  effort 
to  protect  the  seals  for  the  purposes  of  commerce,  for  useful  purposes 
to  mankind.  We  are  raising  seals  on  the  Pribilof  Islands  as  sheep  are 
raised  in  Australia,  as  cattle  are  raised  in  the  far  west.  To  carry  out 
our  purpose  we  use  care  and  self-denial;  we  have  invested  a  large 
capital  in  the  industry;  we  have  never  been  interfered  with  by  man 
until  within  a  comparatively  recent  period.  We  found  the  people  in  a 
state  of  dismal  ignorance,  uncared  for  and  unprotected,  living  with  as 
little  regard  to  the  laws  of  civilized  life  and  Christianity  as  the  very 
animals  that  they  dealt  with.  They  have  been  transformed  by  the  hand 
of  the  United  States,  pursuing  this  industry,  into  a  civilized,  happy, 
and  Christian  people — a  small  people,  it  is  said  by  the  other  side,  and 
truly  said,  but  yet  a  people. 

And  now  another  industry,  so  called,  arises — a  practice  I  would  call  it, 
unworthy  of  being  dignified  by  the  name  of  an  industry.  It  is  conceded 
to  be  destructive  in  its  effects  and  brutal  in  its  methods.  Perhaps  if 
that  were  all  we  would  have  nothing  to  say;  but  it  is  also  plain,  and 
will  be  made  plainer  in  a  moment,  that  the  pursuit  of  this  so-called  trade 
or  industry  is  destructive  of  our  rights  upon  our  islands.  It  is  not  worth 
while  mincing  this  question,  or  trying  to  evade  it.  The  industry  on  the 
Pribilof  Islands  and  pelagic  sealing  cannot  co-exist.  You  must  stop 
the  one  or  destroy  the  other.  The  concurrence  of  the  testimony  will 
show  it.  The  undisputed  proofs  will  show  it;  and  it  may  be  assumed 
throughout,  and  it  must  be  assumed  when  this  high  Tribunal  comes  to 
make  its  decision  and  to  formulate  its  decree,  that  you  must  elect 
between  the  two — between  the  process  of  civilization,  of  economy,  of 
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intelligence,  of  preservation,  or  the  permission  of  a  practice  conceded  to 
be  brutal  in  the  extreme,  demoralizing  to  all  those,  who  are  engaged  in 
it  ;uid  a  crime  against  nature. 

Perhaps  even  this  would  not  be  sufficient  if  we  stopped  there.  This 
High  Tribunal  will  say:  "What  are  ymir  rights?"  Well,  in  arguing 
before  this  High  Tribunal  the  word  "right"  is  most  extensive.  It' t  lien- 
were  any  other  Tribunal,  any  Tribunal  of  lesser  dignity  that  could  have 
determined  this  question,  we  would  not  have  called  upon  you.  The 
mere,  act  of  resorting  to  such  a  Court  as  this,  enlarges  the  domain  of 
right  and  proves  that  we  are  making  a  step  forward  in  the  way  of  civil- 
ization and  humanity.  You  are  here  to  declare  what  right  is  in  these 
eases  unfettered  by  statutes,  uncontrolled  by  limited  jurisdiction,  view- 
ing the  subject  from  a  high  and  lofty  eminence  to  the  end  that  Justice 
may  be  done  between  the  contending  nations,  for  the  benefit  of  the 
world.  If  this  be  so,  arguments  drawn  from  statutes  may  be  of  little 
avail.  You  will  enquire  what  principles  underlie  all  these  questions, 
what  rules  it  is  well  for  you  to  establish,  not  only  for  the  Government 
of  Great  Britain  and  the  United  States  in  this  particular  instance,  but 
rules  that  will  operate  hereafter  to  settle  in  advance  the  controversies 
between  nations,  and  to  allow  civilization  to  pursue  its  beneficent 
course,  without  threats,  or  disturbance,  or  violence. 

As  to  our  industry  upon  the  islands:  I  have  said  of  what  it  consisted. 
It  will  appear  from  the  case — and  this  is  an  answer  to  a  question  of  one 
of  the  arbitrators  made  a  few  days  ago — that  one  of  the  moving  induce- 
ments of  the  United  States  to  pay  a  large  sum  of  money  to  Kussia  was 
the  fact  that  there  was  on  the  territory  ceded  a  valuable  industry,  well 
settled,  well  recognized  and  undisturbed.  If  prescription  means  any- 
thing, I  may  say  that  it  is  founded  upon,  and  supported  by  prescription. 

Until  within  a  few  years  the  practice  of  entering  upon  Bering  Sea 
and  slaughtering  the  mother  seals  and  the  pups  upon  our  islands  was 
unknown.  Our  title  had  never,  that  I  know  of,  or  so  far  as  I  have  been 
able  to  read,  been  disputed.  It  was  the  Pribilof  industry  on  one  side 
the  water;  the  Commander  industry  on  the  other,  both  beneficently  and 
peacefully  pursued.  Suddenly  there  comes  a  new  element  in  the  case. 

The  world  is  moving  on.  It  cannot  stop.  It  must  move  for  good  or 
for  evil,  and  new  elements  come  in  upon  the  sea  just  as  they  do  in  our 
own  quiet  civilised  civic  life. 

Something  was  said,  and  questions  were  asked,  about  the  rights  of 
the  Indians  who  lived  upon  this  industry,  and  whether  we  conceded 
that  they  had  a  property  in  the  seals.  If  that  question  were  asked  me 
I  should  unhesitatingly  deny  that  they  had  any  right  in  or  to  the  seals. 
That  their  efforts  to  make  a  livelihood  by  spearing  an  occasional  seal 
for  food  were  tolerated,  I  do  not  deny;  that  they  would  be  tolerated  to 
this  day  as  an  insignificant  incursion  into  our  territory,  is  probable;  but 
look  at  the  difference;  it  is  one  that  should  not  be  lost  sight  of.  The 
Indian  paddling  about  a  few  miles  from  land  in  his  canoe  to  catch  an 
occasional  seal,  what  harm  did  he  do  to  the  herd  itself?  But  where  the 
sealer  starts  out  with  six  men  in  his  boat,  with  the  new  weapons  that 
have  come  into  use  within  twenty  years,  the  destruction  is  immeasurable ! 
If  it  be  true  that  they  may  go  on  improving — if  that  be  the  word — in 
these  methods  of  violence  and  destruction,  why  should  they  stop  at  the 
rifle,  or  the  shot-gun,  and  not  employ  dynamite?  If  one  be  admissible, 
why  not  the  other?  We  put  the  question  to  our  friends:  suppose  these 
intelligent  and  active  sealers  should  find  that,  having  exhausted  the 
supply  of  seals  which  Providence  had  furnished,  it  was  better  to  indulge 
in  fishing  with  dynamite,  is  this  a  proper  ftn4  legitimate  method  of 
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securing  fish?  They  say  in  their  answer,  " Fishing  by  dynamite  is 
unlawful  fishing."  By  what  principle  and  upon  what  reasoning  is  it 
unlawful?  It  is  not  by  some  mediaeval  precedent  that  you  can  prove 
this;  because  fortunately,  or  unfortunately  as  you  please,  in  those  times 
men  had  not  learned  that  they  could  blow  up  houses  in  great  cities  with 
a  handf'ul  of  dynamite,  or  destroy  regiments  of  men,  or  herds  of  animals 
by  its  use.  Why  is  the  agency  of  dynamite  to  be  deprecated  rather 
than  the  use  of  gun-powder!  Are  they  not  both  of  them  for  all  prac- 
tical purposes  of  destruction  absolutely  the  same;  and  if  our  seals  are 
to  be  destroyed  lawfully  to-day  by  the  use  of  shot-guns  and  rifles,  why 
may  they  not,  by  improved  methods  of  destruction,  be  more  surely  and 
speedily  annihilated  ? 

To  start  from  a  point  that  is  certain,  to  reach  one  that  may  be  uncer- 
tain, have  we  any  rights  of  property  at  all  as  to  these  seals?  Here  for- 
tunately all  concede  that  we  have;  and  it  is  said  that  upon  the  islands 
these  are  as  much  our  property  as  though  they  were  sheep  or  calves. 

Sir  CHARLES  RUSSELL.  Certainly  not. 

Mr.  COUDERT.  Well,  I  gave  you  credit,  and  I  take  it  back.  I  sup- 
posed that  when  we  held  the  seal  in  our  hand,  I  supposed  that  when 
we  slit  its  ear,  I  supposed  that  when  we  could  put  a  brand  upon  it,  that 
it  was  ours,  as  much  as  if  was  a  lamb  or  a  ewe.  Where  the  difference 
enters  I  am  unable  to  say.  I  have  read  the  argument  of  the  other  side 
with  interest,  and  I  supposed  that  it  was  conceded  that  upon  our  land, 
in  our  hands,  under  our  flag,  in  our  waters,  these  animals  were  as  abso- 
lutely our  property  as  this  book  is  mine.  I  cannot  prove  it.  There  are 
some  propositions  which  seem  self-evident.  This  is  one  and  I  shall  not 
undertake  the  demonstration.  But  I  wrould  ask:  if  these  seals  are  not 
absolutely  our  property,  whose  are  they?  They  are  not  the  property 
of  the  world.  They  are  not  the  property  of  Great  Britain:  no  British 
subject,  no  French  citizen,  no  Italian  subject,  no  man  from  any  country 
in  the  world  may  come  upon  that  land  without  being  a  trespasser,  unless 
by  our  permission.  Shall  it  be  claimed  that  a  marauder  upon  these 
islands  may  kill  one  of  these  seals,  may  destroy  one  of  these  pups,  with- 
out being  liable  to  the  laws  of  the  United  States?  I  confess  it  is  a  new 
suggestion  to  me ;  and  I  will  ask  the  Court  to  pardon  me  if,  notwith- 
standing the  contradiction  of  my  friend  on  the  other  side,  I  shall  assume 
that  our  rights  over  the  seals,  when  they  are  on  our  land  and  in  our 
hands,  are  absolute  and  exclusive.  We  may  do  with  them  what  we 
like.  To  put  an  extreme  case,  suppose  it  were  deemed  important  by 
the  United  States  to  kill  every  seal  upon  those  islands.  What  nation 
in  the  world  would  have  a  right  to  interfere?  What  nation  in  the 
world  could  properly  say,  if  we  deemed  it  good  policy,  if  it  were  advan- 
tageous to  us,  if  there  were  a  profit  in  it,  what  nation  would  have  a 
right  to  say,  that  we  should  not  be  permitted  to  kill  them  for  our  own 
useful  purposes  ?  I  take  it  that  the  best  test  of  an  exclusive  property 
right  is  the  question  whether  or  not  any  other  human  being  may  law- 
fully interfere  with  the  exercise  of  such  assumed  right;  and  until  it  is 
shown  by  the  other  side  that  within  the  three  mile  limit,  and  upon  our 
own  shores,  under  our  actual  dominion  and  the  protection  of  our  flag, 
some  one  else  may  stay  our  hand,  I  will  assume  that  the  property  is 
ours.  Indeed,  I  understood  from  the  beginning  that  such  was  the  con- 
cession, but  I  care  very  little  whether  it  is  a  concession  or  not.  I  take 
it  to  be  plainly  true. 

This  much,  I  think,  will  be  conceded  by  the  other  side — that  if  the 
sealers  come  upon  our  territory  and  slaughter  the  seals  that  are  there 
to  be  found,  whether  mothers  or  pups,  they  are  committing  a  crime  for 
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which  they  may  be  justly  punished.  The  British  Commissioners, 
whose  work  is  the  substratum  of  the  case  for  Great  Britain,  say  that 
raids  are  occasionally  committed  because  our  guard  system  is  inctti- 
cicnt;  that  these  guards  are  forbidden  to  shoot  the  raiders  and  that 
we  ought  to  have  a  more  efficient  protection  for  our  own  seals.  I  do 
not  understand  that  even  they,  with  all  the  ardor  of  their  advocacy, 
dispute  the  proposition  that  we  have  the  right  to  repel  raids  even  by 
force,  but  on  the  contrary,  they  accord  to  us  and  suggest  that  we  should 
use  this  privilege  of  slaying  the  marauders. 

But  how  far,  it  may  be  asked,  does  this  reasoning  affect  the  question? 
Most  materially;  for  if  you  concede  that  the  sealers  cannot  directly  kill 
our  seals,  then  the  question  comes:  May  they  do  so  indirectly?  I  may 
appeal  to  all  the  Arbitrators  who  have  had  a  judicial  experience,  and 
ask  whether  one  of  their  most  arduous  duties  has  not  been  to  prevent 
men  from  doing  by  indirection  that  which  the  law  absolutely  inter- 
dicted. The  law  orders  that  a  certain  thing  shall  be  done  or  shall  not 
be  done.  Immediately  the  ingenuity  of  lawyers  is  set  to  work  in  the 
interest  of  clients,  to  evade  the  prohibition  and  to  annul  the  order. 
The  sagacity  of  the  courts  is  seldom  better  employed  than  in  trying  to 
find  how  they  may  best  and  most  properly  baffle  these  efforts  at  violat- 
ing the  spirit  while  respecting  the  letter  of  the  law.  May  it  be  said 
that  if  these  pups  upon  the  Pribilof  Islands  are  ours,  we  may  not  issue 
a  general  edict  of  death  against  them  ?  If  it  be  the  fact  that  our  power 
goes  thus  far,  may  they  be  destroyed  by  others  indirectly?  Here  is  our 
property,  our  pup,  upon  our  land.  It  is  suckled  by  its  mother,  and 
must  perish  if  that  mother  dies.  May  a  pirate  or  poacher  lie  in  ambush, 
even,  if  you  please,  outside  the  three  mile  limit,  wait  until  the  nursing 
mother  has  crossed  that  imaginary  line,  and  then  kill  the  pup  by  the 
very  act  of  killing  the  mother?  What  sense  is  there  in  such  a  doc- 
trine as  this?  What  principle  is  there  to  support  such  a  view?  If  the 
poacher,  to  give  him  a  mild  designation,  may  not  attack  me  directly 
and  thus  destroy  my  property,  how  can  he  do  it  thus  indirectly,  know- 
ing at  the  time  that  he  is  destroying  that  indirectly  which  he  has  no 
right  to  touch? 

1  think  it  is  difficult  to  give  too  much  weight  to  this  consideration; 
and  when  I  shall  have  shown  to  this  High  Tribunal  that  the  destruc- 
tion of  the  mother  is  the  destruction  of  the  pup,  and  that  the  pup  is 
under  our  dominion,  in  our  hands,  subject  to  our  control  and  is  our 
property,  then  I  will  ask  the  Court  to  hold  that  these  sealers  cannot 
indirectly  do  that  which  it  is  conceded  they  may  not  directly  accom- 
plish. If  you  destroy  the  means  whereby  I  live,  do  you  not  take  away 
my  life;  and  if  you  may  not  take  away  the  life  of  these  young  and 
helpless  animals  by  slaying  them  with  a  gun  or  a  spear,  may  you  do  it 
by  the  doubly  barbarous  method  of  killing  the  mother  that  makes  exist- 
ence possible? 

Upon  this  point,  and  reverting  to  the  nature  of  pelagic  sealing,  we 
say  not  only  that  it  is  a  practice  barbarous  and  inhuman  in  itself,  but 
that  it  is  opposed  to  the  law  of  all  civilized  nations.  It  is  opposed  to 
the  law  of  the  United  States.  It  is  opposed  to  the  law  of  Great  Brit- 
ain. In  fact  I  know  of  no  law  which  does  not  interfere  to  protect  use- 
ful animals,  by  preventing  wholesale  slaughter  that  is  effected  through 
the  medium  of  the  mother.  It  is  urged  on  both  sides  in  considering 
the  question  of  international  law,  that  the  law  common  to  all  countries 
is  the  one  to  be  looked  at;  and  our  friends  on  the  other  side  insist,  and 
I  am  not  disposed  to  find  any  fault  with  this  statement  of  their  views, 
that  the  law  common  to  both  coun tries,  Great  Britain  and  the  United 
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States,  is  to  be  examined  in  order  to  ascertain  what  the  international 
law  may  be.  Is  not  this  common  to  both  countries?  Do  not  both 
countries  prohibit  such  practise  as  we  complain  of?  Do  not  both  coun- 
tries assert  that  it  is  criminal  to  kill  the  nursing  mother  because  the 
effect  is  to  annihilate  the  nock?  As  my  friend  Mr.  Carter  has  said,  it 
is  spending  the  capital  and  impoverishing  the  individual.  The  man 
who  spends  his  capital  recklessly  brings  destruction  only  011  himself; 
and  yet  in  some  countries — as  here,  I  believe — the  law  beneficently 
steps  in  to  guard  the  prodigal  against  the  results  of  his  own  imprudence 
and  will  riot  allow  him  to  squander  his  own  substance.  It  puts  a  guard 
upon  and  about  him;  he  can  make  no  valid  contracts;  he  takes  no  finan- 
cial steps  which  entail  responsibility,  because  of  his  disposition  to  dis- 
sipate the  capital  that  he  owns.  Where  the  capital  is  suffered  to  perish 
the  whole  source  of  happiness  and  prosperity  that  flows  from  its  proper 
use  is  gone. 

It  is  claimed  that  these  are  animals  farce  naturae.  I  do  not  think  the 
proposition  is  helped  by  giving  it  a  Latin  name,  even  if  it  is  consecrated 
by  long  usage  and  time.  These  are  wild  animals,  it  is  said,  and  wild 
animals  have  no  protection  under  the  law.  That  is  one  of  the  grounds 
taken  by  the  other  side.  The  other  ground  is  that  the  sea  is  free;  that 
commercial  nations  cannot  accept  the  idea  or  tolerate  the  claim  that 
depredations  of  this  kind  may  be  interfered  with.  Let  us  look  at  these 
claims  for  one  moment. 

In  the  first  place,  are  the  seals  properly  designated  as  animals  fercc 
naturcef  Perhaps  the  Arbitrators  may  have  thought  before  coming  into 
this  court,  that  they  knew  something  about  the  nature  of  the  seal;  but 
any  such  idea,  however  flattering  it  may  be  to  themselves  and  to  their 
preconceived  beliefs  may  be  promptly  dissipated  in  view  of  the  conflict 
that  arises  the  moment  that  we  try  to  agree  upon  what  a  seal  really  is. 
If  the  view  of  our  friends,  as  expressed  by  the  British  Commissioners, 
is  correct,  the  seal  is  one  of  the  marvels  of  nature.  These  gentlemen 
have  undertaken  to  define  the  animal.  It  would  be  unjust  to  them  to 
give  merely  a  synopsis  of  their  definitions ;  and  I  propose  to  read  from 
their  own  work  and  therefrom  to  show  what  an  extraordinary  animal 
the  seal  is.  I  am  sure  that  you  would  all  wish  to  be  informed  of  the 
nature  and  qualities  of  the  animal  that  we  are  dealing  with.  It  is  well 
when  you  are  dealing  with  an  animal  to  know  what  designation  to  <Uve  it, 
especially  if  you  are  a  Frenchman.  'WappeUe  un  chat  un  chat,"  he  is 
fond  of  saying.  As  to  the  animal  under  consideration,  it  is  claimed  on 
the  other  side  that  it  is  an  essentially  marine  animal;  that  it  goes  upon 
the  land  merely  because  its  instinct  tells  it  to  go;  merely  because  it  is 
necessary  for  such  purposes  as  breeding,  nursing,  and  raising  the 
young;  indeed,  they  add,  if  nature  did  not  tell  them  to  do  this,  and  if 
it  was  not  indispensible  to  their  life,  they  could  do  without  it.  These 
latter  propositions  we  are  disposed  to  agree  to;  but  after  all  this  is  only 
another  way  of  saying  that  Nature  has  inculcated  into  those  animals  cer- 
tain laws  necessary  to  their  preservation,  and  which  they  must  fulfil 
under  the  penalty  of  death.  Nature  is  severe  in  her  punishments.  She 
is  inexorable.  Her  commands  cannot  be  disobeyed  with  impunity  or 
avoided  by  ingenuity.  You  may  violate  the  commands  of  God  and 
hope  for  mercy;  you  may  transgress  the  laws  of  the  State  and  escape 
or  find  indulgence  and  clemency;  not  so  with  nature.  Every  infrac- 
tion of  her  laws  will  be  followed  by  retribution.  Animals  show  more 
wisdom  than  men  by  giving  at  once  implicit  obedience  to  the  inevitable ; 
and  all  that  may  be  said,  therefore,  about  them  in  this  particular  is  that 
B  s,  PT  xii 19 
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they  come  to  these  islands  because  they  cannot  help  it.    If  they 
not  they  would  perish.     If  we  repulsed  them  they  would  perish.     Jf 
they  had  no  such  place  as  ours — and  that  is  the  only  place  that  they 
have— the  race  would  die. 

This  essentially  marine  animal,  or  pelagic  animal,  lives  upon  the 
land  about  eight  months  in  the  year.  Jf  it  did  not  live  eight  months 
in  the  year  there,  notwithstanding  its  peliigicity — to  take  the  new  and 
elegant  expression  that  has  been  coined,  it'  not  for  this  case,  at  least 
recently  introduced — notwithstanding  its  pela.uicity.it  would  perish; 
and  what  is  still  more  remarkable,  if  it  is  born  at  sea  it  dies!  It  is 
sometimes  spoken  of  as  a  fish,  but  this  so-called  fish  must  live  on  land, 
during  a  part  at  least  of  its  existence;  and  if  it  is  deprived  of  a  terres- 
trial abode  it  must  perish  from  the  surface  of  the  earth  and  of  the 
water.  It  is  a  tame  animal.  It  is  easily  taken.  It  is  handled  as 
readily  as  a  lamb.  The  process  of  selection  for  slaughter  on  the  islands 
shows  this  to  be  true.  The  animals  are  driven  precisely  as  sheep, 
and  apparently  with  more  ease.  These  animals  ferce  natures  that  are 
likened  to  wild  geese  and  bees  and  the  like,  are  so  domestic,  if  that 
be  the  appropriate  expression,  or  so  tame,  so  gentle,  so  easily  handled, 
that  they  can  be  driven  by  a  boy  into  a  pen  hundreds  of  them  at  a  time; 
those  that  ought  tobe  killed  may  then  be  selected,  and  the  rest  dismissed. 

I  submit  that  under  those  circumstances  to  call  those  animals  ferce 
natiirce  is  a  misnomer.  Granting,  if  you  please,  that  they  are  amphib- 
ious animals,  granting  that  they  are  put  to  no  useful  purpose,  except 
for  food  and  the  use  of  their  skins,  how  and  in  what  sense  are  they 
animals  ferce  naturae  f  They  go  to  sea,  it  is  true,  but  only  because 
there  they  find  their  food.  As  one  of  the  witnesses  whose  deposition 
I  shall  read  to  the  court  in  a  moment  has  said,  not  only  is  the  seal  a 
domestic  animal,  but  it  is  one  of  the  most  profitable  of  domestic  ani- 
mals. Without  going  so  far  and,  looking  simply  at  the  reason  of  the 
law,  I  shall  claim  that  it  being  established  that  these  animals  live  on 
these  islands,  live  on  land,  protected  by  man  during  the  greater  part 
of  the  year,  and  never  leave — never  for  a  day  or  for  a  season — without 
the  intent  of  returning,  that  in  the  eye  of  that  law  which  this  high 
court  is  called  upon  to  administer  they  are  not  animals  ferce  naturw,  but 
must  be  likened  for  the  purpose  of  this  discussion  to  domestic  animals, 
raised,  cultivated,  protected,  handled  and  used  for  beneficent  purposes 
by  the  hand  of  man.  They  do  not  fly  off  as  bees,  which  may  or  may 
not  return;  and  yet  bees  are  protected  so  long  as  they  have  this  ani- 
mum  revertendi.  They  are  not  like  wild  geese  or  wild  ducks.  They  are, 
if  you  please,  of  their  own  kind.  The  seal  is  an  animal  sui  generis.  It 
may  be  called  an  amphibious  animal,  though  I  do  not  know  that  even 
that  would  be  a  just  expression.  The  otter  has  been  likened  to  it  in 
this  discussion ;  and  yet  it  has  been  said  by  Buftbn  that  it  is  not  correct 
to  call  the  otter  an  amphibious  animal,  because  he  partakes  so  largely 
of  the  character  of  a  land  animal. 

But  however  this  may  be,  call  the  seal,  if  you  please,  an  amphibious 
animal,  with  a  single  home  which  it  never  leaves  without  the  intent  to 
return.  Where  such  an  animal  is  concerned  is  there  no  protection 
because  the  seas  are  free?  The  freedom  of  the  sea  is  as  important  to 
the  United  States  as  to  any  nation  in  the  world.  I  might  say,  owing 
to  the  length  and  extent  of  its  seaboard  more  important  than  to  any 
other  nation,  Great  Britain  perhaps  excepted;  and  if  it  be  that  we  are 
by  our  contention  attempting  in  any  way  to  interfere  with  the  freedom 
of  the  sea,  then  we  are  wrong.  The  freedom  of  the  sea  is  more  impor- 
tant than  the  life  of  the  seal.  It  should  not  be  interfered  with.  But  ~~ 
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claim  with  all  respect  to  this  high  Tribunal  that  so  far  from  interfering 
with  it,  we  are  promoting  and  extending  it;  that  the  freedom  of  the  sea 
iii  the  language  of  our  Chancellor  Kent  is  meant  for  "  inoffensive  pur- 
poses," not  for  the  purposes  of  license  to  do  wrong. 

Under  those  circumstances  if  it  be  true  that  we  have  property  to  a 
certain  extent,  at  any  time,  upon  the  islands,  then  the  question  is,  when 
is  that  property  lost  ?  Is  it  lost  in  the  herd  when  that  herd  is  approach- 
ing the  islands  for  its  annual  and  necessary  migration1?  Is  it  lost  in 
the  females  of  the  herd  when  attending  to  their  young  on  the  islands, 
and  passing  outside  the  territorial  line?  They  leave  the  young  on 
shore,  where  they  perish,  if  their  mothers  are  destroyed.  In  one  or  the 
other  of  those  two  cases,  or  nowhere,  is  the  property  lost.  It  is  either 
lost  iii  the  annual  migration  when  the  mothers  are  travelling  to  and 
from  their  home  or  it  is  lost  when  the  mother,  going  out  for  sustenance 
for  herself  and  for  her  young,  is  killed  by  the  pelagic  sealer.  I  submit 
to  the  court  that  by  municipal  law  our  right  is  everywhere  recog- 
nized. In  Mr.  Phelps'  argument  this  subject  is  discussed  most  care- 
fully and  clearly.  I  shall  read  merely  a  few  extracts  in  order  to  give 
point  and  accuracy  to  my  remarks.  I  read  from  page  132: 

Even  upon  the  ordinary  principles  of  municipal  law,  as  administered  in  courts  of 
justice,  such  a  property  would  exist  under  the  circumstances  stated. 

The  circumstances,  that  is,  the  migration  of  the  seal  and  the  tempo- 
rary absence  of  the  mother. 

It  is  a  general  rule,  long  settled  in  the  common  law  of  England  and  America,  that 
where  useful  animals,  naturally  wild,  have  become  by  their  own  act,  or  by  the  act 
of  those  who  have  subjected  them  to  control,  established  in  a  home  upon  the  land  of 
such  persons,  to  which  the  animals  have  an  animum  reuertendi  or  fixed  habit  of  return, 
and  do  therefore  regularly  returu,  where  they  are  nurtured,  protected,  and  made 
valuable  by  industry  and  expenditure,  a  title  arises  in  the  proprietors  of  the  land. 

Can  there  be  any  dispute  as  to  that  proposition  being  sound?  And 
how  far  does  that  title  go?  Does  it  not,  as  we  state  here,  enable  the 
owner 

to  prevent  the  destruction  of  the  animals  while  temporarily  absent  from  the  terri- 
tory where  they  belong;  a  title,  however,  which  would  be  lost  should  they  abandon 
permanently  their  habit  of  return,  and  regain  their  former  wild  state. 

Here  is  the  only  difference,  I  submit,  between  the  case  of  these  ani- 
mals, which  we  will  call  amphibious  animals,  and  other  animals  that 
never  leave  their  home.  Our  title  is  absolute.  I  do  not  recognize  that 
there  are  here  mitigated  forms  of  property.  What  is  mine  is  mine, 
only  in  this  case  the  right  is  subject  to  defeasance,  and  different  in  that 
respect  from  other  kinds  of  property.  I  cannot  lose  my  title  to  iny 
sheep,  my  cow  or  my  horse  except  by  my  own  act  or  the  superior  act 
of  a  superior  power;  but  here  my  title  depends,  to  a  great  extent,  upon 
the  will  of  the  animal.  The  animal  has  an  animus  in  this  case;  it  has 
no  animus  in  the  other.  Where  it  is  a  tame  animal  in  every  sense  of 
the  word,  recognized  as  such  by  law,  and  subject  to  my  control,  always 
and  forever,  then  I  cannot  be  divested,  even  if  it  should  stray  and  go 
into  the  territory  of  another.  If  he  kills  it  he  is  guilty  of  a  crime;  and 
if  these  animals  leave  without  that  intent  then  they  have  divested  us 
by  their  act  of  the  property  notwithstanding  our  intent  to  keep  it. 

Then  Mr.  Phelps  proceeds  and  he  justifies  this  assertion: 

It  is  under  this  rule,  the  justice  of  which  is  apparent,  that  property  is  admitted 
in  bees,  in  swans  and  wild  geese,  in  pigeons,  in  deer,  and  in  many  other  animals 
origin  ally  ferte  naturcu,  but  yet  capable  of  being  partially  subjected  to  the  control  of 
man,  as  is  fully  shown  by  the  numerous  authorities  cited  in  and  appended  to  Mr, 
Carter's  argument. 
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The  case  of  the  seals,  we  submit,  is  stronger  than  any  of  these. 
There  is  no  case  that  stands  so  close  to  the  rase  of  an  absolutely  domes- 
tic minimi  without  being,  if  you  please,  in  every  sense  a  domestic  animal 
as  that  of  the  seal.  In  that  particular  it  is,  as  I  said  sui  y<-m-ri*. 
stated  in  the  argument: 


Their  home  on  the  American  soil  is  not  only  of  their  own  selection,  but  is  a  perma- 
nent home  necessary  to  their  existence,  and  in  respect  to  which  they  never  lose  the 
antnnui'.  revertendi. 

And  we  know  from  the  records  that  for  a  century  back  that  animus 
revertenfU}\'<is  been  constantly  and  tenaciously  exhibited  ami  exercised. 

The  municipal  law  has  been  fully  gone  into  by  Mr.  Carter,  and  I  j> 
from  that  subject. 

Now,  have  we  any  rights  under  the  international  law?  The  propo- 
sition is  laid  down  in  this  way  and  supported  by  authorities  to  which  I 
will  call  the  attention  of  the  Tribunal: 

But  upon  the  broader  principles  of  international  law  applicable  to  the  case,  the 
right  of  property  in  these  seals  in  the  United  States  Government  becomes  still  clearer. 
Where  animals  of  any  sort,  wild  in  their  original  nature,  are  attached  and  become 
appurtenant  to  a  marutime  territory,  are  not  inexhaustible 

I  ask  the  attention  of  the  Tribunal  to  that  element  in  the  case,  thus 
making  them  different  from  the  boundless  schools  and  shoals  of  fish- 
in  their  product,  are  made  the  basis  of  an  important  industry  on  such  territory,  and 
would  be  exterminated  if  thrown  open  to  the  general  and  unrestricted  pursuit  of 
mankind,  they  become  the  just  property  of  the  nation  to  which  they  are  so  attached, 
and  from  which  they  derive  the  protection  without  which  they  would  cease  to  exist, 
even  though  in  the  habits  or  necessities  of  their  life  some  of  them  pass  from  time  to 
time  into  the  adjacent  sea,  beyond  those  limits  which  by  common  consent  and  for  the 
purposes  of  defense  are  regarded  as  constituting  a  part  of  the  national  territory.  In 
such  a  case  as  this,  the  herd  and  the  industry  arising  out  of  it  become  indivisible; 
and  constitute  but  one  proprietorship. 

This  high  court  will  observe  that  in  discussing  the  question  of  the 
industry,  a  distinction  is  made  between  property  in  that  industry  of 
which  the  herd  is  a  part,  and  property  in  the  individual  seal.  I  am  not 
in  the  slightest  degree  disposed  here  to  minimize  the  force  of  the  argu- 
ment that  this  herd  is  ours,  and  every  individual  seal  belongs  to  the 
United  States;  but  my  purpose  is  just  as  well  accomplished  if  the  high 
Tribunal  takes  the  view  that  even  without  going  to  that  extreme  length, 
if  it  be  extreme,  the  United  States  has  an  interest  in  the  industry— 
this  industry  founded  by  Eussia  and  nurtured,  fostered  and  protected 
by  itself— that  the  industry  itself  is  one  susceptible  of  protection  by 
international  law: 

What  is  the  right  of  property  in  the  herd  as  a  whole,  in  the  seas,  and  under  the 
circumstances,  in  which  it  is  thus  availed  of  by  the  United  States  Government  as  the 
foundation  of  an  important  national  concern,  and  in  which  it  is  assailed  by  the  Cana- 
dians in  the  manner  complained  of?  When  this  point  is  determined,  all  the  At 
that  has  arisen  in  this  case  is  disposed  of. 


In  support  of  this  most  important  proposition  Puffeudorff  and  Vat 
are  both  cited.  I  will  not  take  the  time  of  the  Tribunal  to  read  at 
length  what  they  say,  but  simply  content  myself  with  an  extract  from 
each  with  regard  to  fishing.  How  different  the  case  of  fishing  is  from 
the  pursuit  of  the  seal,  I  have  already  tried  to  show;  and  how  much 
stronger  the  Case  of  the  United  States  with  regard  to  seals  is  than  the 
illustration  sought  to  be  drawn  from  fishing  in  the  common  accepta  " 
<of  the  word.  This  is  what  Pufieudorff  says : 


jptation 
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As  for  fishing,  though  it  hath  much  more  abundant  subject  in  the  sea  than  in 
lakes  or  rivers,  yet  'tis  manifest  that  it  may  in  part  be  exhausted,  and  that  if  all 
nations  should  desire  such  right  and  liberty  near  the  coast  of  any  particular 
country,  that  country  must  be  very  much  prejudiced  in  this  respect;  especially 
since  'tis  very  usual  that  some  particular  kind  of  fish,  or  perhaps  some  more 
precious  commodity,  as  pearls,  coral,  amber,  or  the  like,  are  to  be  found  only  in  one 
part  of  the  sea,  and  that  of  no  considerable  extent.  In  this  case  there  is  no  reason 
why  the  borderers  should  not  rather  challenge  to  themselves  this  happiness  of  a 
wealthy  shore  or  sea  than  those  who  are  seated  at  a  distance  from  it. 

"The  various  uses  of  the  sea,"  says  Vattel,  "near  the  coasts  render 
it  very  susceptible  of  property.  It  furnishes  fish,  shells,  pearls, 
amber,  etc.;  now  in  all  these  respects  its  use  is  not  inexhaustible. 
Wherefore,  the  nation  to  whom  the  coasts  belong  may  appropriate  to 
themselves  and  convert  to  their  own  profit,  an  advantage  which  nature 
has  so  placed  within  their  reach  as  to  enable  them  conveniently  to  take 
possession  of  it,  in  the  same  manner  as  they  possess  themselves  of  the 
dominion  of  the  land  they  inhabit.  Who  can  doubt  that  the  pearl 
fisheries  of  Bahrein  and  Ceylon  may  lawfully  become  property?" 

We  do  not  doubt  it;  we  do  not  dispute  it;  although  we  do  dispute, 
as  Mr.  Carter  has  stated,  the  grounds  upon  which  that  title  is  asserted 
and  that  right  is  supposed  to  rest. 

"And  though,  where  the  catch  of  fish  is  the  only  object,  the  fishery 
appears  less  liable  to  be  exhausted,  yet  if  a  nation  have  on  their  coasts 
a  particular  fishery  of  a  profitable  nature,  of  which  they  shall  become 
masters,  shall  they  not  be  permitted  to  appropriate  to  themselves  that 
bounteous  gift  of  nature  as  an  appendage  to  the  country  they  possess." 

Is  not  that  precisely  our  case?  Is  not  this  "an  appendage  to  the 
country  we  possess"?  If  not,  what  is  it?  Does  it  not  depend  upon 
the  country  we  possess?  Is  not  the  very  condition  of  its  existence 
dependent  upon  that  country?  Do  not  the  United  States  hold  the  life 
of  the  seal  in  their  hand  upon  that  territory?  Is  it  not  then  in  every 
sense  of  the  word  an  appendage  to  the  territory  that  we  hold?  So  it 
is  with  Ceylon,  and  so  it  is  with  these  coral  fisheries  which  have  been 
mentioned;  they  are  all  marine  industries  connected  with  the  territory 
of  the  nation,  and  for  that  reason  conceded  by  general  consent  and  by 
international  law  to  those  nations  whether  it  be  to  Italy,  or  to  England 
or  to  France : 

A  nation  may  appropriate  to  herself  those  things  of  which  the  free  and  common 
use  would  be  prejudicial  or  dangerous  to  her. 

Can  anything  be  more  explicit  upon  this  point?  The  common  use 
would  be  prejudicial  and  dangerous  to  the  United  States — not  only 
prejudicial  but  fatal  to  the  United  States — so  far  as  its  industry  is 
concerned. 

This  is  a  second  reason  for  which  governments  extend  their  dominion 
over  the  sea  along  their  coasts,  as  far  as  they  are  able  to  protect  their 
right. 

If  the  Court  please,  I  was  proceeding  to  read  further  from  Mr.  Phelps' 
argument  an  extract  which  I  deem  most  material;  but  it  is  well  to 
preface  it  with  the  reflection  that  the  seal  exists  to-day  simply  because 
we  refrained  from  its  slaughter.  History  has  shown,  and  we  know, 
precisely  what  would  become  of  the  seal  of  the  north  because  we  have 
the  experience  of  the  past.  As  Mr.  Buckle  has  said,  the  office  and 
function  of  history  is  to  teach  us  from  the  study  of  the  past  what  will 
happen  in  the  future;  and  we  know  that  indiscriminate  slaughter  on 
laud  is  fatal  to  the  race.  The  vacant  seal  rookeries  of  the  South  tell 
the  story  in  the  strongest  and  most  eloquent  terms.  In  one  year  when 
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the  authority  of  Russia  was  removed  and  that  of  the  United  Stat 
relaxed,  or  not  yet  in  force,  240,000  seals  were  slain  in  one  single  yeai 
and  yet  this  industry  was  in  its  infancy;  what  would  have  Ix-coim-  <»f 
it  ill  the  next  year  and  the  next? 

From  such  a  slaughter  the  United  States  is  not  bound  to  refrain,  if  the  only  object 
is  to  preserve  the  animals  long  enough  to  enable  them  to  !><•  i-xtei minuted  by  for- 
eigners at  sea.  If  that  is  to  be  the  result,  it  would  be  for  the  interest  of  the  (;<»\- 
ernrnent  and  plainly  within  its  right  and  powers,  to  avail  itself  at  once  of  such 
present  value  as  ltd  property  possesses,  if  the  future,  product  of  it  can  not  be  I.K- 
served.  Can  there  be  more  conclusive  proof  than  this  of  such  lawful  possession  HI 
control  as  constitutes  property,  and  alone  produces  and  continues  the  existence 
the  subject  of  itf 


That  is  to  say,  if  the  decision  of  this  high  tribunal  should  be  tb 
indiscriminate  pursuit  and  indiscriminate  killing  are  to  be  tolerat 
and  encouraged,  then  the  United  States  has  the  right — whether  it 
would  exercise  it  or  not  I  cannot  tell — of  availing  itself  of  and  using 
for  its  own  purposes  and  benefit  the  animals  within  its  reach  and  under 
its  control,  rather  than  to  allow  them  to  become  the  prey  under  the 
most  cruel  and  inhuman  circumstances,  of  those  who  cease  to  respect 
what  the  United  States  has  hitherto  considered  to  be  its  rights. 

The  Minister  of  the  United  States  to  Great  Britain  used  the  expres- 
sion, which  was  the  subject  of  some  discussion,  that  this  pursuit  of  the 
seal  under  the  circumstances  stated  and  explained,  was  contra  bonos 
mores.  I  submit  to  the  court  that  he  did  not  exaggerate;  that  if  any- 
thing is  against  good  morals,  it  is  a  practice  by  its  nature  calculated  to 
undermine  sound  principles  of  humanity  and  to  contract  their  growth. 
This  pursuit  directed  almost  exclusively  against  that  class  of  animals, 
that  are  the  favored  children  of  the  law  in  every  civilized  country, 
must  be  against  good  morals.  It  is  not  possible  that  a  pursuit  which 
is  likely,  nay,  which  is  certain,  to  exterminate  a  useful  race,  can  be  per- 
missible. Some  remedy  must  be  found.  This  high  court  will  find  it, 
and  must  find  it;  as  it  is  conceded  by  all  that  this  is  a  useful  race,  as  it 
is  conceded  by  all  that  it  is  being  diminished  and  ruined  and  destroyed, 
surely  the  result  must  follow  and  some  remedy  must  be  applied.  There- 
fore it  is  said  in  this  brief: 

The  method  of  pursuit  employed  by  the  Canadian  vessels,  and  against  which 
United  States  Government  protests,  not  only  tends  to  the  rapid  extermination  of 
seal,  but  is  in  itself  barbarous,  inhuman,  and  wasteful. 

Can  there  be  any  question  about  that?  If  there  is  now,  there  will 
not  be  when  this  high  Tribunal  has  heard  the  evidence  read. 

So  far  as  the  legislation  of  the  United  States  is  concerned  the  kill- 
ing of  female  seals  at  any  time  is  made  criminal  by  the  statutes  of  the 
United  States. 

The  destruction  during  the  breeding  season  of  wild  animals  of  any  kind  which  are 
in  any  respect  useful  to  man,  is  prohibited,  not  only  by  all  the  instincts  of  humanity, 
but  by  the  laws  of  every  civilized  country,  and  especially  by  the  laws  of  the  United 
States  and  of  Great  Britain. 

We  have  to  start,  in  trying  to  ascertain  what  law  may  be  applied  at 
this  point,  the  common  consent  of  both  nations  that  this  practice  is 
wrong  and  criminal.  I  read  from  page  139: 

The  depredations  in  question,  dignified  in  the  Report  of  the  British  Commission- 
ers by  the  name  of  an  "industry,"  are  the  work  of  individuals  who  lit  out  vessels 
for  this  purpose.  Their  number,  though  increasing,  is  not  great.  The  business  is 
speculative,  and  as  a  whole  not  remunerative,  though  it  has  instances  of  large  gains 
which  stimulate  the  enterprise  of  those  concerned,  and  make  the  prospect  attract- 
ive, like  all  occupations  which  have  a  touch  of  adventure,  an  element  of  gambling, 
and  a  taste  of  cruelty. 
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And  I  may  add  in  this  connection  as  an  evidence  of  the  kind  feeling 
of  the  British  Commissioners,  whose  report,  as  I  have  said,  is  the  most 
important  element  in  the  British  Case,  that  they  have  advanced — and 
we  must  be  grateful  to  them  for  the  kindness  which  it  evinced — an 
argument  why  the  United  States  should  encourage  pelagic  sealing. 
I  am  sure  that  the  unaided  ingenuity  of  the  arbitrators,  collective  or 
individual,  would  never  imagine  what  that  advantage  is;  it  is  that  by 
encouraging  pelagic  sealing  we  will  create  for  ourselves  a  nursery  of 
brave  and  hardy  sailors !  I  do  not  believe  that  either  Great  Britain  or 
the  United  States  needs  that  nursery.  I  think  the  instinct  and  the 
ability  on  both  sides  for  making  good  sailors  to  fight  the  world  and 
each  other  need  not  be  encouraged  by  slaughtering  female  seals  in  the 
Bering  Sea. 

Against  this  injury,  which  the  United  States  Government  has  made  the  subject  of 
vain  remonstrance,  there  are  absolutely  no  means  of  defense  that  can  be  made  avail- 
able within  the  limits  of  territorial  jurisdiction.  . 

No  fortifications  can  protect  the  young  seal  against  the  death  of  its 
mother  and  consequent  starvation.  The  three  mile  limit  is  no  defence. 
They  are  not  slain  within  the  three-mile  limit.  They  go  out  for  food 
beyond  twenty  miles. 

As  it  is  impossible,  when  seals  are  hunted  in  the  water,  that  the  sex  can  ever  be 
discriminated  before  the  killing  takes  place,  it  follows  that  if  what  is  called  "pelagic 
sealing"  is  allowed  to  be  carried  on,  the  enormous  proportion  of  pregnant  and  suckling 
females  and  of  nursing  young  before  referred  to,  must  continue  to  be  destroyed. 

Then  comes  the  question  of  raids.  The  raid  is  an  attack  made  under 
cover  of  the  night  or  of  the  fog  by  bolder  and  more  experienced  men, 
who  are  willing  to  take  the  chances  of  being  shot — which  chances  the 
British  Commissioners  suggest  ought  to  be  greater — men  who  are  wil- 
ling to  invade  a  friendly  territory,  and  in  a  night  to  get  such  a  number 
of  seals  as  will  justify  the  expenditure  of  the  money  invested,  and  com- 
pensate them  for  the  risk.  So  far  as  the  raids  are  concerned  the  United 
States  asks  no  help  from  this  high  Tribunal,  or  from  anyone  else;  but 
you  will  bear  in  mind  that  when  you  arrest  pelagic  sealing,  you  also 
dispose  of  the  raids.  The  raiders  are  the  men  who  hover  around  the 
coasts,  who  come  in,  as  I  have  said,  under  circumstances  favorable  to 
their  pursuit  and  having  a  right  as  they  claim — a  right  which  we  deny — 
to  visit  those  waters  for  the  purpose  of  hunting  seals,  take  advantage 
of  every  opportunity  to  come  upon  the  shore  and  accomplish  their  mis- 
sion of  destruction.  This,  so  far  from  being  an  argument  against  the 
contention  of  the  United  States,  is  one  of  the  very  strongest  arguments 
that  we  can  use  against  pelagic  sealing.  Kaids  are  most  destructive. 
It  was  not  pelagic  sealing  that  destroyed  the  Southern  seals.  Why? 
Because  it  is  so  much  easier  and  more  profitable  to  go  upon  your  neigh- 
bor's land  and  to  take  his  property  there,  than  to  scour  the  earth  and 
the  sea  in  quest  of  something  uncertain  and  undefined;  and  the  only 
reason  why  pelagic  sealing  was  unknown  in  those  Southern  seas  is  that 
it  was  easier  to  go  upon  land  where  these  animals  were  collected  and  to 
slaughter  them  in  masses.  Whether  the  effect  of  the  decision  of  this 
high  Tribunal  may  not  be  to  save  the  seal  all  over  the  world  is  a  ques- 
tion which  I  need  not  discuss;  but  it  is  a  comfort  and  a  reflection  to 
believe  that,  in  our  advocacy  of  the  rights  of  the  United  States  and  in 
our  denunciation  of  this  cruel  and  barbarous  method  of  pursuit,  we  are 
perhaps  the  advocates  of  Great  Britain  as  well  as  of  the  United  States. 
The  question  is  a  large  one  in  every  respect.  It  is  one  well  worthy  of 
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the  consideration  of  this  High  Tribunal  and  of  the  attention  that  itsliall 
give  it.  It  is  not  only  the  protection  of  our  property;  it  is  the  estab- 
lishment of  a  great  and  beneficent  principle  which  will  operate  for  the 
whole  human  i-a.ce. 

So  much  for  the  raids. 

Senator  MOK<;AN.  Mr.  Coudert,  I  wish  to  inquire  of  you,  whether 
you  have  examined  into  the  question  whether  under  the  treaty  between 
the  United  States  and  Great  Britain  the  citizens  of  each  country  have 
not  the  right  to  enter  the  territory  of  the  other  for  any  innocent  pur- 
pose without  being  prohibited! 

Mr.  COUDERT.  I  suppose  that  this  is  conceded.  There  is  no  ques- 
tion about  it;  and  when  I  speak  of  pelagic  sealing  I  am  speaking  of  a 
criminal  act.  The  sea  is  open  to  all  for  innocent  purposes;  and  1  might 
concede,  for  the  sake  of  the  argument,  that  the  British  sealer  has  just  as 
much  right  to  kill  seals  as  the  American  sealer.  It  is  stated  in  argument 
that  a  great  many  Americans  are  engaged  in  it  and  in  fact  we  claim 
and  contend  that  mutato  nomine  the  Canadian  is  often  an  American.  I 
have  no  doubt  that  that  is  so,  and  that  in  order  to  evade  our  law  he 
borrows  the  British  flag  to  carry  on  his  depredations  more  safely;  but 
it  is  not  a  question  of  nationality. 

The  PRESIDENT.  You  mean  in  the  Bering  Sea? 

Mr.  COUDERT.  Yes,  sir. 

The  PRESIDENT.  Not  on  the  coast? 

Mr.  COUDERT.  No,  not  on  the  coast:  in  the  Bering  Sea.  We  have 
not  yet  undertaken  to  prevent  that;  and  we  come  to  this  court  to  pre- 
vent it. 

Senator  MORGAN.  But  if  the  killing  of  seals  on  land  is  not  the 
destruction  of  property  of  the  United  States  and  the  British  subjects 
have  the  right  to  go  there  without  interruption,  why  may  they  not  go 
there  to  hunt  and  kill  the  seals  on  the  land  as  well  as  they  might  hunt 
and  kill  wild  ducks? 

Mr.  COUDERT.  Certainly  they  may,  if  we  have  no  right  to  them.  If  I 
have  no  right  to  my  horse,  my  friend  who  has  a  pass  to  enter  my  prop- 
erty may  thereby  ride  away  on  the  horse,  of  course  I  cannot  stop  him. 

Senator  MORGAN.  Then  we  could  not  possibly  prevent  a  raid  upon 
our  islands  being  made  for  the  innocent  purpose  of  killing  the  seals? 

Mr.  COUDERT.  Certainly  not;  and  if  it  is  an  innocent  purpose  unless 
we  put  a  Chinese  wall  over  our  territory  we  cannot  prevent  it.  But  if 
they  are  our  property,  and  if,  as  I  insist  most  respectfully,  the  seal  is 
just  as  much  my  property  as  any  animal  however  domestic,  why,  of 
course,  the  moment  they  enter  there  with  the  animus  fur andi  they  are 
robbers,  and  are  open  to  the  criminal  law  of  the  country. 

The  PRESIDENT.  You  mean  in  this  case  civil  property  ?  The  United 
States  owns  the  seals  as  civil  property  as  individuals? 

Mr.  COUDERT.  Yes  sir. 

The  PRESIDENT.  That  is  why  it  is  poaching? 

Mr.  COUDERT.  The  United  States  as  a  Government  owns  this  land 
and  it  owns  this  industry.  It  has  an  unqualified  title  to  it  such  as  it 
is.  Kussia  has  transferred  to  us  all  the  right  it  had.  The  United 
States  might  have  done  one  of  two  things.  The  United  States  might 
have  as  a  Government,  as  a  corporation,  if  you  please,  undertaken  to 
raise  seals.  That  subject  was  discussed — and  Senator  Morgan  knows 
it,  for  he  was  in  the  Senate  of  the  United  States  at  the  time.  Or  a 
corporation  could  be  formed  which  would  have  the  privilege  of  killing 
a  certain  number,  or  an  uncertain  number — there  was  a  maximum  but 


ORAL  ARGUMENT  OF  FREDERICK  R.  COUDERT,  ESQ.    297 

no  minimum — subject  to  the  regulations  of  the  United  States;  and  the 
question  came  up  in  Congress  which  was  the  one  that  they  should  adopt.. 
The  United  States  is, -I  am  glad  to  say,  reluctant  to  go  into  any  busi- 
ness except  that  of  governing  our  people;  and  the  less  she  governs-, 
us  the  more  we  like  it.  That  is  the  function  of  the  United  States — to- 
do  as  little  governing  as  possible.  To  go  into  seal  raising  seemed  to- 
many  men  something  that  should  be  avoided.  Then  there  was  only  one- 
other  alternative — to  form  a  corporation  under  the  best  possible  con- 
ditions for  the  preservation  of  the  seals,  and  the  exploitation  of  the- 
industry.  The  title  to  all  these  seals  is  in  the  United  States.  It  is; 
appurtenant  to  its  soil.  It  is  an  outgrowth  of  its  soil.  It  is  connected! 
with  its  soil.  It  is  inseparable  from  its  soil. 

The  PRESIDENT.  At  what  moment,  according  to  you,  do  the  lessees 
become  owners  of  the  seals? 

Mr.  COUDERT.  They  never  become  the  owners,  if  the  President  please. 
They  have  under  us,  and  subject  to  us,  the  right  to  kill  the  surplus 
product.     When  that  is  done  under  our  supervision,  and  they  have  paid 
the  United  States  a  certain  tax  upon  the  skin,  that  skin  is  absolutely  . 
theirs. 

The  PRESIDENT.  It  is  only  the  skin  that  becomes  their  property? 

Mr.  COUDERT.  It  is  the  skin. 

The  PRESIDENT.  The  dead  body  does  not  belong  to  them  then? 

Mr.  COUDERT.  Well,  the  body  having  been  entirely  valueless  no  ques- 
tion has  ever  arisen  on  that  subject;  and  I  would  rather  not  commit 
myself  to  any  theory. 

The  PRESIDENT.  The  point  is  to  fix  the  moment  when  they  become 
owners. 

Lord  HANNEN.  How  about  the  oil  ?    Is  not  oil  extracted  from  them  ? 

Mr.  COUDERT.  I  think  to  no  practical  extent. 

Senator  MORGAN.  That  is  taxed  also.    Oil  is  taxed. 

Mr.  COUDERT.  Yes,  the  oil  is  taxed ;  and  the  carcass  is  also  used  for 
food.  The  residents  use  the  carcass  for  food. 

But  I  was  answering  one  of  the  learned  Arbitrators,  and  I  come  back 
to  the  point.     It  is  a  test,  an  excellent  test,  as  to  the  question  on  which 
I  thought  we  were  agreed;  but  from  Sir  Charles  Russell's  remark,  I 
think  we  are  not.     Senator  Morgan's  suggestion  affords  a  test  as  to  the 
correctness  of  my  position  with  reference  to  the  right  of  property  on 
the  island.    We  do  not  dispute  that  friendly  nations  may  come  upon 
our  territory,  if  they  are  guided  by  no  bad  motive,  and  animated  by  no 
hostility.    If,  however,  they  come  to  these  islands  in  a  sealing  vessel, 
with  men  armed  with  gaffs  and  rifles  and  guns,  we  know-  that  they  are 
malefactors.     We  know  that  they  do  not  come  there  to  enjoy  them- 
selves.   The  climate  is  not  one  that  permits  it;  and  the  social  ameni- 
ties are  not  of  the  most  attractive  order.    Most  excellent  gentlemen, 
some  of  whom  are  here  present,  have  lived  on  these  islands,  and  it 
would  be  worth  a  journey  to  the  islands  to  visit  them;  but  there  is  no, 
certainty  that  their  occupations  would  permit  them  to  extend  the  hos- 
pitalities of  the  place.    When  men  go  there  in  a  boat,  with  certain, 
appliances,  you  may  be  absolutely  certain  that  they  are  going  there  on  a , 
raid,  especially  as  they  never  go  there  in  broad  daylight,  but  select  foggy,: 
days  or  cloudy  nights. 

Pursuing  this  suggestion  of  Senator  Morgan,  why  do  we  repel  raids, , 
and  what  right  have  we  to  repel  raids? 

Senator  MORGAN.  That  was  the  point  of  my  inquiry. 

Mr.  COUDERT.  I  do  not  understand  from  the  other  side  that  they/ 
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have  yet  claimed,  I  do  not  know  in  the  evolution  of  argument  tliat  they 
will  claim,  that  we  could  not  prevent  ;i  mid.  IT  so,  when  we.  bought 
the  seals  from  Russia,  we  paid  a  very  large  price  for  the  animals.  If 
there  is  any  further  argument  upon  that,  I  will  leave  it  to  my  associate 
who  will  close  the  discussion.  So  tni  I  have  been  unable  to  see  any 
ground  upon  which  could  be  justified  the,  claim  that  so  long  as  these 
animals  were  upon  our  soil  and  attached  thereto,  they  were  not  abso- 
lutely ours,  uti  et  abuti,  to  do  absolutely  what  we  pleased  with  them. 

Chancellor  Kent  has  laid  down  the  rule  in  a  very  few  lines.  I  do  not 
know  how  far  his  fame  may  have  penetrated  the  Continent  of  Kurope. 
Our  jurisprudence  in  many  respects  is  very  different,  and  it  may  be 
that  his  commentaries,  so  highly  respected  by  us  and  in  Great  Britain, 
may  not  have  attained  the  reputation  here  that  they  deserve;  but,  sir, 
your  exceptional  knowledge  of  the  English  language  has  permitted 
you,  probably,  to  enjoy  the  perusal  of  those  lectures;  but  it  is  no  affront 
to  say  that  the  knowledge  of  the  English  language  is  imperfect,  as  a 
general  rule,  in  your  country. 

The  PRESIDENT.  I  believe  that  the  name  of  Chancellor  Kent  is 
known  all  over  Europe. 

Mr.  COUDERT.  I  am  very  glad  to  hear  it.  Then  I  may  read  with 
double  assurance  and  comiort  what  he  says.  It  is  on  page  143: 

Every  vessel  in  time  of  peace  has  a  right  to  consult  its  own  safety  and  conven- 
ience, and  to  pursue  its  own  course  and  business  without  being  disturbed,  when  it 
does  not  violate  the  rights  of  others. 

The  freedom  of  the  high  seas  for  the  inoffensive  navigation  of  all  nations  is  firmly 
established. 

You  will  see  here  the  cautious  language  that  J:his  great  jurist  uses. 

Sir  CHARLES  RUSSELL.  That  last  statement  is  by  an  English  jurist, 
not  Kent. 

Mr.  COUDERT.  Does  not  Kent  adopt  it? 

Sir  CHARLES  RUSSELL.  I  do  not  know.    It  is  quite  long  afterward. 

Mr.  PHELPS.  That  is  quoted  in  the  opinion  in  Queen  v.  Kehn. 

Mr.  COUDERT.  Well,  I  do  not  object  to  it  for  that  reason.  Perhaps 
in  some  respects  it  would  be  all  the  stronger.  I  am  sure,  however,  that 
it  is  precisely  the  same  idea. 

Sir  CHARLES  KUSSELL.  Oh  no. 

Mr.  COUDERT.  Kent  says  that  the  vessel  in  time  of  peace  may  pursue 
its  own  course  and  business  on  the  high  seas  when  it  does  not  violate  the 
rights  of  others.  If  it  does  violate  the  rights  of  others,  it  is  not  inof- 
fensive, and  therefore  the  sentiment  is  the  same.  Still,  I  am  obliged 
to  Sir  Charles  Eussell  for  correcting  me.  I  was  wrong. 

So  with  regard  to  Mr.  Justice  Story,  another  of  our  most  distin- 
guished jurists,  and  long  a  member  of  the  court  to  which  one  of  your 
Arbitrators  now  belongs: 

Every  ship  sails  there  [in  the  open  sea]  with  the  unquestionable  right  of  pursuing 
her  own  lawful  business  without  interruption,  but  whatever  may  be  that  business,  she 
is  bound  to  pursue  it  in  such  a  manner  as  not  to  violate  the  rights  of  others.  The 
general  maxim  in  such  cases  is  sic  utere  tuo  ut  alienum  non  Icedas. 

Are  they  doing  us  no  injury  when  they  destroy  our  property  by  kill- 
ing the  pups  through  the  killing  of  the  mother?  Are  they  using  their 
rights  without  injury  to  us  when  they  are  destroying  a  valuable  and 
costly  industry?  The  question  answers  itself. 

The  safety  of  states  and  the  protection  of  their  commercial  interests  were  not  sac- 
rificed to  the  idea  of  the  freedom  of  the  sea.  That  freedom  was  conceded  for  the 
purposes  of  such  protection,  and  as  affording  its  best  security. 
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If  we  study  this  question,  this  development  of  the  rule  of  the  freedom 
of  the  sea,  a  principle  which  was  long  opposed  by  some  of  the  wisest 
and  best  jurists  in  Great  Britain,  we  will  find  that  it  was  for  the  pur- 
pose of  the  protection  that  it  afforded  to  all  nations,  but  never  as  a 
vehicle  for  wrongdoing:  and  so  far  as  freedom  of  the  sea  is  concerned, 
if  we  have  there  any  rights,  the  doctrine  of  freedom  of  the  sea,  and  the 
shibboleth  that  the  great  ocean  belongs  to  all  people  to  do  what  they  like 
thereon,  have  nothing  whatever  to  do  with  the  discussion  of  this  question. 
Wrong  is  not  made  right  because  a  man  is  in  a  ship.  Eight  does  not 
abdicate  because  it  steps  upon  the  quarter  deck  of  a  man-of-war,  or  of 
any  other  vessel.  Eight  is  right,  on  land  and  on  sea;  and  the  expan- 
sion of  civilization  makes  that  proposition  clearer  and  more  applicable 
every  day. 

Then  it  comes  to  this :  We  have  an  industry,  we  have  property,  on 
the  land.  That  property  is  ours.  It  is  appurtenant  to  our  soil.  These 
animals,  different  in  that  respect  from  absolutely  domestic  animals,  go 
out  for  food.  Killing  a  mother  kills  the  pup  upon  our  soil.  May  we 
not  prevent  it?  What  is  there  that  forbids  that  we  should  invoke  these 
ordinary  principles  of  right?  There  is  nothing  new  about  it.  A  wise 
man,  many  years  ago,  said,  "There  is  nothing  new  under  the  sun." 
There  is  very  little  new  in  law.  Of  course  codification  may  introduce 
by  express  enactment  new  ideas  into  the  code  that  governs  a  municipality 
or  a  nation;  but  when  we  are  dealing  with  these  great  questions  that 
do  not  depend  upon  written  law  issued  by  one  nation  for  the  govern- 
ment of  its  citizens,  we  must  look  to  those  broad  principles  which  pro- 
hibit wrong  and  encourage  right,  and  are  common  to  all  the  civilized 
nations  of  the  globe.  The  question  is,  What  is  right?  Is  there  any- 
thing new  in  our  claim;  and  if  so,  Avhat?  In  what  respect  is  this  new? 

Lord  Coke,  I  think  it  was,  once  said  that  in  all  his  judicial  experience 
he  had  never  had  but  one  or  two  questions  of  common  law  that  troubled 
him.  Why?  Because  it  was  founded  upon  usage,  upon  that  usage 
which  was  accepted  by  all  the  intelligent,  civilized  persons  who  com- 
posed the  nation.  It  was  founded  on  custom.  It  was  founded  on  right. 
Sometimes  the  right  of  today  grows  with  time  so  that  it  becomes  scarcely 
recognizable.  Sometimes  that  which  is  permitted  today,  as  in  this  case 
the  killing  of  individual  seals  with  a  spear,  becomes  wrong  and  crim- 
inal if  done  in  such  a  way  as  to  destroy  a  race  of  animals;  but  all  we 
ask  is  not  the  application  of  new,  but  the  application  of  old,  principles 
to  this  case.  It  is  not  a  new  case  in  any  sense,  except  that  by  the  nature 
of  this  animal  it  is  stronger  than  any  other  that  can  be  adduced.  That 
is  all.  In  that  it  is  different.  It  is  different  because  the  habits  of  this 
animal  are  so  nearly  akin  to  those  of  a  land  and  domestic  and  tame 
animal  that  the  analogies  taken  and  given  in  our  briefs  fail  to  cover  the 
case.  They  are  too  narrow.  We  go  beyond  them.  If  those  illustrations 
are  good,  a  fortiori  are  we  right;  but  even  if  they  failed  in  any  sense, 
still  we  may  be  right  because  the  animal  with  which  we  are  dealing  is 
so  different  in  important  respects,  all  favorable  to  us,  that  you  can 
apply  a  rule  not  new  in  its  principle,  but  new  in  its  application.  And 
how  are  these  rights  to  be  enforced?  There  is  only  one  of  two  ways: 
either  to  do  as  the  United  States  began  to  do,  to  do  as  Eussia  has 
insisted  upon  doing,  to  say:  This  is  our  property;  no  one  shall  inter- 
fere with  it — or,  to  come  before  you,  not  abandoning  or  waiving  one 
iota  of  our  original  position,  but  as  Mr.  Carter  so  eloquently  stated 
yesterday,  to  avoid  all  possibility  of  collision,  submitting  our  conten- 
tions to  an  impartial  and  enlightened  court,  and  praying  that  it  may 
lay  down  a  principle  which  will  go  far  beyond  our  necessities  and  the 
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necessities  of  the  other  side,  to  be  a  beacon,  perhaps,  for  future  time 
and  future  generations. 

Nor  do  1  think  it  necessary  here  to  consider  the  three  mile  limit,  or 
the  question  of  jurisdiction.  These  matters  are  entirely  separate  and 
distinct.  For  the  purposes  of  this  argument  we  concede  to  all  the 
nations  of  the  globe — 1  desire  to  be  very  careful  here  of  the  particular 
point  that  I  am  on — we  are  willing  to  concede  to  all  the  nations  of  the 
globe  the  same  rights  in  Bering  Sea  as  we  ourselves  possess:  the 
same  right  to  go  and  to  come,  the  same  right  to  stay  or  to  letive,  the 
right  to  do  everything  that  is  right,  the  right  to  do  nothing  that  is 
wrong;  and  thus  we  always  come  back  to  the  question  whether  it  is 
wrong  to  destroy  our  property  against  our  will  when  we  are  helpless 
.unless  we  invoke  force. 

I  desire  also  to  call  the  attention  of  the  Court  before  closing  this 
branch  of  the  argument  to  the  fact  that  it  is  upon  the  principles  that  I 
have  tried  to  make  clear  as  those  for  which  we  contend,  that  all  marine 
property  is  held,  that  is,  all  that  kind  of  property  that  is  spoken  of  in 
the  respective  arguments  of  counsel.  Instances  are  given  here,  and  as 
my  friend,  Mr.  Carter,  has  dwelt  somewhat  upon  these  points,  I  shall 
merely  allude  to  them.  Instances  are  given  here  of  cases  where  great 
nations  have  claimed  rights  outside  the  jurisdictional  limits,  the  arbi- 
trary three  mile  limits,  going  out  twenty  miles,  thirty  miles,  fifty  miles, 
hundreds  of  miles;  and  the  coral  beds  of  Great  Britain  and  of  Italy, 
and  the  fisheries  of  France  have  been  spoken  of — not  only  to  protect 
coral  beds,  but  to  protect  oyster  beds,  to  protect  seals;  for  at  last  Great 
Britain  herself  has  become  alive  to  the  fact  that  a  valuable  industry  of 
hers  was  in  process  of  rapid  destruction,  and  she  has  endeavored  and 
is  now  endeavoring  to  shield  and  protect  her  seals.  The  arguments 
that  have  been  made  by  Mr.  Carter,  and  the  few  remarks  that  I  am 
making  upon  this  subject,  should  not  be  understood  as  in  any,  the 
slightest,  way  disputing  the  right  of  Great  Britain,  Italy  and  France 
to  such  property.  Only  I  may  be  permitted  to  say,  and  I  hope  that  it 
will  not  seem  presumptuous  when  I  do  say  it,  that  the  tenure  must  be 
indeed  frail  if  it  rests  upon  the  argument  stated  in  the  British  Case; 
whereas  it  is  impregnable,  if  I  am  right  and  if  the  arguments  used  by 
Mr.  Carter  are  applicable  to  the  case.  This  property  does  belong  to 
those  nations,  not  because  it  happens  to  rest  upon  the  bed  of  the  sea, 
but  because  it  is  an  industry  belonging  to  those  nations,  connected 
with  their  territory,  and  conceded  to  them,  ex  necessitate,  by  the  com- 
mon consent  of  mankind. 

VISCONTI  DE  VENOSTA.  I  will  say  in  regard  to  the  observation  of 
Mr.  Coudert,  that  the  Italian  decrees  do  not  apply  to  foreigners.  The 
decree  refers  to  a  regulation,  and  the  regulation  refers  to  a  law  which, 
in  its  first  article,  says  that  its  zone  of  application  is  only  in  territorial 
waters.  So  really  that  decree  does  not  apply  to  foreigners;  but  the 
industry,  in  fact,  is  exclusively  carried  on  by  Italian  citizens.  I  must 
add,  however,  that  this  prohibition  has  now  been  repealed. 

Mr.  COUDEKT.  I  wras  comiug  to  that  question — the  discrimination 
between  citizens  and  foreigners,  and  the  privilege  that  that  rule  would 
give  to  foreigners  over  citizens.  Of  course,  if,  as  the  Arbitrator  says, 
and  I  desire  to  be  instructed  by  him 

VISCONTI  DE  VENOSTA.  It  is  merely  a  question  of  fact. 

Mr.  COUDERT.  I  desire  to  be  instructed  by  him  either  on  the  facts 
or  on  the  law;  and  he  is  quite  competent  to  instruct  me  on  either.  Of 
course  if  the  industry  is  carried  on  within  territorial  waters,  this  is  not 
applicable  at  all.  I  concede  that.  If  it  is  within  your  three-mile  limit, 
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Sir  Charles  Eussell  might  object  to  it  on  the  ground  that  he  objects  to 
our  owning  the  seals  on  our  own  land.  How  Italy  is  to  own  coral  beds 
three  miles  away,  if  we  are  not  to  own  seals  on  our  own  territory,  I  do 
not  know.  But  there  is  a  question  that  I  will  come  to  in  a  moment,  viz, 
how  far  these  statutes  apply  to  citizens  and  not  to  aliens.  However,  I 
am  much  obliged  for  the  correction,  and  of  course  if  they  are  within 
territorial  waters,  I  leave  the  Italian  coral  fisheries  out  of  the  case. 
But  one  illustration  is  as  good  as  ten,  and  it  is  manifest  that  in  some 
of  these  cases  here  cited  the  protection  goes  much  further  than  the  limit 
of  territorial  waters.  On  page  167  of  the  Argument  it  appears  that  as 
far  back  as  1863, 

The  taking  of  seal,  in  whatever  country  they  have  been  found,  has  been  in  an 
especial  manner  the  subject  of  legislative  and  governmental  regulation  in  the  open 
sea.  And  in  such  actions  Great  Britain  and  Canada  have  been  conspicuous. 

By  an  act  of  the  British  Parliament  passed  in  1863,  the  colony  of  New  Zealand  was 
made  co-extensive  with  the  area  of  land  and  sea  bounded  by  the  following  parallels 
of  latitude  and  longitude,  viz.,  33°  N.,  53°  S. ;  162°  E.,  115°  W.  The  southeastern 
corner  of  this  parallelogram  is  situated  in  the  Pacific  Ocean  over  700  miles  from  the 
coast  of  New  Zealand  (26  and  27  Viet.,  ch.  23,  sec.  2). 

In  1873  the  legislature  of  New  Zealand  passed  an  act  to  protect  the  seal  fisheries 
of  the  colony,  which  provides: 

(1)  For  the  establishment  of  an  annual  close  season  for  seals,  to  last  from  October 
1  to  June  1. 

Here  let  me  be  permitted  to  say  I  do  not  care  what  the  legislation 
is,  if  there  be  any.  If  they  can  establish  a  close  season  for  one  week, 
they  can  for  one  year ;  it  is  the  assertion  of  dominion  that  is  important 
to  consider.  It  is  the  claim  of  title  that  we  want  to  get  at,  not  the 
very  mild,  gentle  measures  that  may  be  adopted.  Perhaps  they  are 
entirely  insufficient  and  more  radical  ones  ought  to  be  selected;  but  if 
they  claim  the  right  to  establish  a  close  season,  they  must  also,  by 
implication,  insist  upon,  and  claim,  the  right  to  enforce  that  close  season. 
How  are  they  to  do  this  except  by  force?  Not  only  did  the  Govern- 
ment of  New  Zealand  assert  the  right,  but  delegated  its  authority  in 
these  words : 

(2)  That  the  governor  of  New  Zealand  might,  by  orders  in  council,  extend  or 
vary  this  close  season  as  to  tJie  whole  colony  or  any  part  thereof,  for  three  years  or  less, 
and  before  the  expiration  of  such  assigned  period  extend  the  close  season  for  another 
three  years. 

If  that  be  proper  and  correct,  if  Great  Britain  has  a  right  to  go  over 
a  dominion  or  domain  of  water  extending  some  700  miles,  then  by  what 
principle  may  we  not  adopt  those  measures,  and  ask  for  the  adoption 
of  those  rules  which  are  absolutely  necessary  to  the  object  in  view? 

The  PRESIDENT. — Do  you  believe  that  law  was  ever  applicable,  or 
applied  in  fact  to  foreigners,  and  accepted  by  them? 

Mr.  COUDERT. — I  intended  to  say  a  word  upon  that,  and  I  will  say  it 
now  if  it  is  the  preference  of  the  learned  President. 

In  the  Argument  of  Great  Britain  it  is  stated :  We  have  made  certain 
statutes,  but  they  only  apply  to  our  own  citizens — that  is  to  say,  take 
the  Irish  oysters  or  the  New  Zealand  seals,  I,  whose  fortune  it  is  to  be 
born  and  bred  and  to  owe  allegiance  to  the  flag  of  the  United  States, 
may  take  a  ship,  may  man  it,  may  go  there  and  plunder  the  oyster 
beds  and  destroy  them;  whereas  an  unfortunate  citizen  of  Great 
Britain  who  started  at  the  same  time  as  I,  is  captured  by  a  Kevenue 
Cutter  and  very  properly  sent  to  gaol.  That  every  possible  sort  of 
privilege  and  immunity  should  be  granted  to  the  fTnited  States,  I 
highly  desire,  but  in  spite  of  law  arguments  emanating  from  the 
highest  source  (and  the  highest  source  is  before  us),  I  doubt  if  that 
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would  be  the  result;  and  if  I  had  ;my  client  who  was  ready  to  embark 
his  capital  in  the  plundering  of  these,  oyster  beds  or  the  slaughter  of 
the  New  Zealand  seals  on  the,  theory  that  he  had  an  advantage  over 
the  .British  subject  because  he  was  an  Amcriean,  I  would  advise  him 
to  stay  at  home  and  enter  into  some  more  reputable  business — 1  do  not 
believe  that  he  would  obtain  immunity.  I  concede  that  the  proposition 
is  correct  as  stated  in  the  abstract — that  penal  laws  outside  the  terri- 
tory do  not  apply  to  any  but  citizens,  as  a  general  proposition.  I  do 
not  concede,  even  for  the  argument,  that  in  the  case  of  the  Bering 
Sea  the  statutes  of  the  United  States  do  not  apply  to  every  ship  upon 
that  sea  whatever  its  nationality.  But  that,  1  have  eliminated  from 
luy  argument,  and  I  concede  as  a  general  proposition,  that  a  penal  law 
in  such  general  language  as  to  erery  person  does  not  apply  unle»  a 
crime  is  committed,  within  the  jurisdiction,  to  a  foreigu  citizen.  Even 
that  is  not  universally  the  case.  I  do  not  know  how  it  is  in  other 
continental  nations,  but  1  know  for  instance  under  the  old  laws  of 
Prussia,  and  to  day,  of  Germany,  the  arm  of  the  law  will  reach  a  citi- 
zen who  commits  an  offence  even  in  a  foreign  jurisdiction.  He  has  not 
offended  the  law  of  Prussia,  he  has  offended  the  law  of  another  nation 
to  which  he  is  answerable,  and  yet  the  hand  of  the  law  extends  and 
grasps  him  where  it  may;  and  when  we  are  told,  as  we  are  told,  in  the 
brief  of  the  learned  Counsel,  that  these  statutes  do  not  apply  to  citi- 
zens of  other  nations,,!  would  like  to  ask  whether  they  mean  by  that, 
that  no  punishment  would  be  inflicted,  no  confiscation  put  in  force, 
and  no  repressive  measures  set  into  operation,  if  a  foreign  ship  should 
accompany  the  ship  moved  and  owned  by  citizens? 

The  PRESIDENT. — Perhaps  we  shall  hear  a  little  more  explanation 
about  that  from  the  other  side  in  due  time. 

(The  Tribunal  then  adjourned  for  a  short  time.) 

Mr.  COUDERT. — When  the  hour  of  recess  arrived  I  was  calling  the 
attention  of  the  High  Tribunal  to  the  various  laws  which  had  been 
cited  in  Mr.  Phelps's  argument  to  show  what  jurisdiction  great  nations 
had  assumed,  and  properly  assumed,  to  protect  their  property  rights 
or  to  protect  their  industry,  and  a  number  were  cited.  I  noted  among 
others  the  laws  of  New  Zealand.  It  is  but  fair  to  say  that  our  learned 
friends  on  the  other  side  have  taken  us  to  task  upon  this,  and  have 
made  such  an  explanation  of  the  laws  which  have  been  cited  in  con- 
nection with  the  facts — the  geographical  facts — that  it  is  very  possible 
the  illustration  may  not  have  been  as  valuable  a  one  for  my  side  as  I 
supposed,  and,  therefore,  I  prefer  not  to  rest  upon  it.  Other  illustra- 
tions are  very  strong  and  sufficiently  prove  the  position  that  I  have 
endeavoured  to  take,  and  to  make  more  clear,  namely,  that  all  nations 
have  found  it  necessary,  that  had  marine  interests  connected  with 
their  property  in  territorial  jurisdiction,  to  pass  laws,  make  regula- 
tions, and  adopt  defensive  measures  which  were  necessary  to  the 
preservation  of  those  interests.  That  is  all  I  cited  these  cases  to  prove. 

Now  passing  from  the  case  of  New  Zealand  we  go  to  Newfoundland 
and  we  find  the  laws  of  Great  Britain  were  passed  for  the  purpose  of 
protecting  seals  and  seal  fisheries,  and  in  connection  with  this  I  may 
say — and  it  may  not  be  irrelevant  to  the  consideration  of  the  general 
subject — that  all  nations  interested  in  the  preservation  of  this  animal 
have  concluded  that  it  was  inexorably  necessary  that  some  kind  of 
legal  protection  should  be  thrown  round  them,  and  some  power  exer- 
cised in  their  behalf  under  the  penalty  of  absolute  destruction.  And 
therefore  it  is  that  you  will  find  that  all  these  nations  that  have  seal 
property,  whether  Great  Britain,  or  Chili,  or  any  of  the  South  Ameri- 
can nations,  have  all  passed  laws  for  the  purpose. 
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It  is  unnecessary  to  add  that  the  mere  passage  of  a  law  is  an  assump- 
tion of  right — an  exercise  of  jurisdiction — and  it  makes  very  little  dif- 
ference so  far  as  the  general  principle  is  concerned  whetheV  that  law 
be  applicable  and  may  be  extended  to  others  than  nationals.  So  far 
as  the  main  proposition  is  concerned,  of  the  assumption  of  a  right,  if 
France  passes  certain  laws  to  protect  certain  fisheries  and  if  France 
confines  that  with  an  idea,  real  or  mistaken,  that  it  may  not  go  beyond 
a  prohibition  to  its  own  citizens — if  it  pass  that  law,  by  the  mere  pas- 
sage of  that  law  it  exercises  a  jurisdiction  and  asserts  a  right  because 
the  laws  of  civilized  nations  are  not  made  merely  to  harass  their  own 
citizens.  The  theory  is  protection  to  citizens  in  exchange  for  service, 
but  what  kind  of  law  would  that  be  which  France  or  Great  Britain 
would  pass  to  protect  the  seal,  or  the  oyster  or  the  coral,  which  would 
be  directed  only  against  its  nationals  because  it  had  no  right  to  touch 
any  other  trespassers  than  those? 

Of  course  they  would  be  worse  than  nugatory,  they  would  be  worse 
than  futile.  They  would  be  arbitrary  and  cruel.  No  nation  under- 
stands this  better  than  Great  Britain.  No  nation  has  ever  gone  further 
than, — I  may  say  that  perhaps  no  nation  has  ever  gone  so  far  as,  Great 
Britain  in  the  assertion  of  the  right  to  protect  all  round  the  globe  (for 
her  possessions  extend  all  round  the  globe)  the  man  who  owes  allegiance 
to  her  flag  and  obedience  to  her  law.  Other  nations  may  have  found 
that  she  pushed  these  pretensions  and  claims  perhaps  to  an  extravagant 
extent;  but  to  her  credit  be  it  said,  that  the  British  citizen  was  just  as 
sure  of  protection  from  outrage  by  foreign  Governments  as  the  citizen 
of  Eome  when  he  could  say  "I  am  a  Roman  citizen,'7  and,  when  he  had 
said  that,  the  hand  of  the  torturer  was  stayed  and  the  arm  of  the  tor- 
turer was  paralysed.  So  with  Great  Britain  at  all  times.  She  has  had 
one  rule,  viz.  that  there  was  no  nation  on  the  globe  great  enough  to 
oppress  her  citizens.  Are  we  to  be  told  now,  and  is  it  seriously  to  be 
argued  that  Great  Britain  passes  laws  oppressive,  repressive  and  cruel 
which  are  to  apply  only  to  her  citizens,  and  leave  the  rest  of  the  world 
to  perpetrate  the  wrong  which  she  is  trying  to  suppress?  Yet  that  is 
the  argument,  if  our  learned  and  distinguished  friends  on  the  other  side 
are  right. 

They  tell  us,  and  they  repeat  it  in  this  argument,  for  instance,  taking 
Canada,  in  their  argument  on  page  43: 

"The  Fisheries  Act",  they  say,  "prohibits  the  killing  of  whales,  seals,  or  por- 
poises with  explosive  instruments,  and  during  sealfishiug  time  from  disturbing  or 
injuring  any  sedentary  seal  fishery  or  from  frightening  the  shoals  of  seals  coming 
into  such  fishery." 

Just  what  we  are  trying  to  do,  to  prevent  the  destruction  of  the  shoals 
that  are  coming  to  our  land. 

The  United  States  statement  in  respect  of  this  Statute  is  that  it  prohibits  all 
persons  without  prescribing  any  marine  limit;  and  the  inference  drawn  is  that  it 
applies  to  all  persons  on  the  high  seas,  including  foreigners. 

I  need  not  pursue  this.  There  are  a  number  of  other  cases  cited  by 
.way  of  illustration,  and  the  distinction  is  made  in  this  case  and  in  the 
case  of  Chili,  Japan,  Panama  and  other  nations,  that  these  only  apply 
to  nationals  and  not  to  foreigners.  I  do  not  believe,  may  it  please  you, 
Mr.  President  and  the  other  members  of  this  Tribunal,  that  our  learned 
friends  would  go  to  the  extent  of  saying  that  anything  which  is  forbid- 
den a  British  subject  is  permissible  to  a  Frenchman  or  an  Italian,  and 
I  shall  not  be  satisfied  that  that  is  their  view  of  the  case  until  they 
have  stated  it.  I  will  not  believe  that  two  ships  may  go  to  any  of 
these  fisheries  and  one  ship  be  arrested  because  it  is  a  British  ship, 
arrested  by  a  British  revenue  cutter  or  man-of-war,  and  that  the  other 
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will  be  able  to  go  on  and  perform  its  work  with  impunity.  I  do 
deny  that  as  a  general  proposition  penal  statutes  of  this' kind  cannot 
operate  outside  the  territory  except  as  against  nationals,  but  J  do  deny 
that  tbat  consideration  gives  impunity  to  the  foreigner.  I  deny  that 
if  these  two  ships  should  go  together  the  foreigner  would  be  exempt, 
that  he  would  simply  be  told  that  he  may  go  on  with  his  work,  because 
there  is  no  power  to  prevent  him;  and  having  received  the  assurances 
of  distinguished  regard  from  the  courteous  commander  of  the  man-of- 
war,  all  the  rigours  of  the  law  would  be  reserved  for  the  British  eit  i/.en. 

That  is  directly  the  converse  of  the  action  of  Great  Britain  in  all 
cases.  I  take  it  that  the  rule  is  this,  that  while  the  statute  itself  would 
be  inoperative,  perhaps,  as  a  statute  outside  the  jurisdictional  limits, 
against  an  alien  and  foreigner,  the  rule  of  self-defence  steps  in,  and 
under  a  changed  name  and  a  different  theory  the  wrong  is  prevented, 
and  that  the  Frenchman,  or  the  Italian,  or  the  German,  would  nnd  that 
his  fate  was  not  improved  except  that  he  would  be  stopped  on  general 
principles  of  defence,  whereas  the  other  would  be  simply  told,  there  is 
a  statute  passed  by  your  own  nation,  you  are  subject  to  the  penalties 
which  it  affixes.  If  so,  we  are  disputing  about  words.  It  must  be  so, 
because  it  is  impossible  that  Great  Britain  should  be  willing  to  say  to 
the  whole  world:  "  You  have  an  ad  vantage  over  our  people,  and  all  you 
have  to  do,  when  you  invade  our  fisheries  or  our  schools  of  seal,  is  to 
produce  the  opinion  of  distinguished  counsel,  backed  up  by  decisions 
of  the  English  Courts,  that  English  statutes  do  not  apply  to  any  but 
nationals,  and  the  property  is  at  your  service".  That  is  impossible. 
Therefore,  I  say  that  this  is  more  a  debate  on  words  than  a  question  of 
principle.  If  the  statute  (just  as  our  statute  passed  to  protect  our 
seals  in  what  we  consider  our  own  waters)  is  a  reasonable  one,  under 
the  circumstances,  it  may  be  adopted  by  the  United  States,  as  a  simi- 
lar statute  may  be  adopted  under  like  circumstances  by  Great  Britain 
or  any  other  nation  as  the  measure  of  repression  for  the  wrong  which 
it  is  intended  to  prevent.  And  if  our  friends  say  that  the  statute  does 
not  apply,  then  I  ask  do  you  mean  that  foreign  nations  have  a  license 
to  plunder  your  oyster  beds  or  slaughter  your  seals,  when  that  per- 
formance is  interdicted  to  nationals? 

What  name  would  such  legislation  deserve  if  adopted  by  a  proud, 
enlightened,  aggressive  nation  that  has  never  suffered  a  wrong  to  one 
of  its  nationals  to  go  uuredressed?  Are  you  not  inevitably  reminded, 
when  such  a  theory  is  broached,  of  Shakespeare's  Bottom,  who  invented 
a 'new  animal,  a  lion  that  would  a  roar  you  gently  as  any  sucking  dove". 
No,  Sir !  Great  Britain  has  never,  and  I  hope  the  United  States  will 
follow  her  example,  discriminated  against  her  citizens,  but  she  has 
always  exalted  the  position  of  a  British  citizen,  just  as  high  as  human 
power  could  do  it. 

In  the  abstract  then  I  am  not  disposed  to  quarrel  with  my  distin- 
guished friends  about  their  views  on  this  point.  We  will  concede  that 
their  propositions  of  law,  as  considered  in  the  abstract,  are  sound  and 
that  we  cannot  legislate  for  foreigners  outside  our  jurisdiction;  and 
yet  they  will  be  compelled  to  admit  that  even  if  this  be  so,  the  right  of 
self  defence  is  not  imperilled,  impaired,  or  diminished. 

This  right  is  not  based  upon  the  fact  that  the  oyster  is  on  the  ground ; 
or  that  the  coral  is  on  the  bed  of  the  sea.  It  is  based  upon  the  fact 
that  there  is  an  industry  of  the  nation  legitimately  belonging  to  its 
creator  and  born  to  yield  its  fruits  to  those  who  have  made  fruits  pos 
sible  by  industry,  by  care,  by  protection.  How  is  the  freedom  of  the 
sea  saved  (if  it  is  invaded  by  our  contentions),  because  the  oysters  live 
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upon  the  bottom  of  the  sea  and  never  frequent  the  shore?  In  order  to 
reach  them,  must  you  not  go  upon  the  sea?  Must  you  not  go  below 
the  sea?  Must  you  not  protect  the  sea?  Is  not  the  surface  of  the  sea 
the  space  that  you  must  guard  in  order  to  guard  the  property  beneath  ? 
It  is  true  there  is  the  difference  that  the  oysters  never  frequent  the 
land.  There  is  this  difference  in  our  favour,  because,  to  that  extent, 
the  seal  is  a  land  animal  and,  to  the  extent  that  I  have  stated,  it  is  a 
domestic  animal. 

I  hope  that  this  discussion  has  not  wearied  the  Court  or  been  entirely 
without  value  if  it  has  shewn,  what  I  take  to  be  the  fact,  that  we  do 
not  really  differ  upon  this  question,  but  that,  upon  the  substance,  Great 
Britain  and  the  United  States  are  agreed;  and  France  would  be  agreed, 
for  her  interests  are  the  same  and  her  conduct  identical, — that  any 
national  industry,  even  upon  the  sea,  is  to  be  protected,  and  that  the 
right  of  self-defence  may  properly,  fairly  and  legitimately  be  invoked 
whenever  that  industry  is  attacked.  There  are  only  two  conditions 
attached  to  that;  first,  is  it  necessary  to  use  measures  of  self-defence? 
And,  in  the  second  place,  are  the  measures  proposed  reasonable?  If 
both  those  questions  are  answered  in  the  affirmative,  then  the  executive 
act  which  puts  resistance  in  motion  and  which  vindicates  national  right 
is  complete,  is  justified  and  is  law.  And  it  is  law  that  we  want.  Law 
in  its  best  sense,  in  its  highest  sense,  in  its  most  moral  sense;  the  law 
that  would  be  expected  not  from  a  Statutory  Tribunal,  not  the  law  that 
would  be  expected  from  one  nation  or  the  other,  confined  within  narrow 
limitations  which  sometimes  strangle  the  right;  but  from  a  Tribunal 
formed  for  the  very  purpose  of  expanding,  enlarging  arid  recognizing 
the  beauties  and  greatness  of  international  law. 

The  legal  principles  contended  for  by  our  friends  on  the  other  side 
are  stated  at  page  55. 

That  by  the  universal  usage  of  nations,  the  laws  of  any  State  have  no  extra-terri- 
torial application  to  foreigners,  even  if  they  have  such  application  to  subjects. 

With  that,  subject  to  the  limitation  that  I  have  tried  to  make  clear,  I 
can  find  no  fault. 

That  Great  Britain  has  incorporated  this  principle  into  her  own  law  by  a  long- 
established  usage,  and  a  series  of  decisions  of  her  Courts;  and  that  the  law  of  the 
United  States  is  identical. 

With  that  I  find  no  fault. 

That  the  British  Colonies  have  no  power  to  legislate  for  foreigners  beyond  the 
colonial  limits. 

That  international  law  has  recognized  the  right  to  acquire  certain  portions  of  the 
waters  of  the  sea  and  the  soil  under  the  sea  in  bays,  and  in  waters  between  islands 
and  the  mainland. 

This,  in  its  terms,  I  should  not  be  willing  to  recognize,  because  it 
recognizes  the  symptom  and  not  the  cause.  International  law  has 
recognized  the  right  of  Great  Britain  and  other  Nations  to  certain 
Fisheries,  to  certain  properties,  not  because  it  happens  to  touch  the 
soil  under  the  sea,  but  because,  as  I  endeavoured  to  show,  the  protection 
of  an  industry  was  involved. 

That  the  analogy  attempted  to  be  traced  by  the  United  States  between  the  claims 
to  protect  seals  in  Behring  Sea,  and  the  principles  applicable  to  coral-reefs  and 
pearl-beds,  is  unwarranted. 

The  only  difference  is  that  the  case  of  the  seals  is  so  much  stronger, — • 

stronger  for  the  reason  that  I  have  given,  that  it  is  not  necessary,  in 

order  to  assert  our  jurisdiction  and  to  handle  our  property,  that  we 

should  dive  down  to  the  bottom  of  the  sea,    These  animals  come  of 

B  s,  PT  xii 20 


306          ORAL    ARGUMENT    OF    FREDERICK    R.  COUDERT,  ESQ. 

their  own  volition,  guided  by  their  own  instincts  and  preserved  by  that 
instinct  from  destruction.  They  conic  upon  our  soil;  they  seek  it; 
they  choose  it.  They  live  there,  and  breed  there;  and  certainly,  dur- 
ing the  time  that  they  are  there,  they  are  under  our  protection  and  in 
our  possession. 

And,  finally,  that  there  is  no  complete  or  even  partial  consent  of  nations  to  any 
Hiich  pretension  as  to  property  in,  and  protection  of  seals  a«  set  up  by  the  United 

Slates. 

Undoubtedly  that  is  true.  There  is  no  such  complete  admission  of 
our  rights  so  long  as  a  powerful  nut  ion  like  Great  Britain  denies  them. 
Certainly  this  is  true,  for  if  Great  Britain  accepted  our  views  of  the 
situation  we  would  not  have  the  honor  to  be  here  before  this  Tribunal 
to  day.  If  the  United  States  has  a  right  of  property  either  in  the  sea  Is 
outside  the  territorial  liheorof  self  defence  in  respect  of  their  interest 
in  the  herd,  no  question  is  submitted  by  the  Treaty  as  to  how  that 
right  is  to  be  exercised  and  enforced.  It  is  to  be  presumed  the  United 
States  is  able  to  enforce  that  right.  It  is  to  be  presumed  that  no 
nation  would  be  willing  to  dissent  from  the  conclusion  reached  by  this 
Tribunal  should  it  recognize  that  right.  All  the  desirable  results 
should  follow  from  that  decision,  namely,  that  other  nations  should 
abstain  from  disputing  that  which  is  assigned  to  us.  It  might  happen, 
perhaps  that  the  United  States  would  undertake,  in  an  excessive  or  in 
an  improper  way,  to  assert  and  exercise  and  enforce  its  rights  but  that 
would  apply  to  any  other  right.  There  is  no  right  which  may  not  be 
asserted  in  an  offensive  way.  There  is  no  claim,  however  just  which 
may  not  be  enforced  in  such  a  manner  as  to  justify  the  resistance  and 
resentment  of  other  nations.  As  to  that,  the  United  States  must  take 
the  risk.  It  may  be  trusted,  I  think,  to  enforce  those  rights  in  a  just 
and  reasonable  manner. 

I  have  now,  if  the  Court  pleases,  said  all  that  I  deem  it  necessary  to 
say  upon  this  branch  of  the  subject,  and  I  will  proceed  to  a  matter 
more  directly  connected  with  the  facts  in  the  case.  I  am  quite  con- 
fident that  every  Judge  on  the  Bench  and  perhaps  every  Jurist  on  this 
Bench  has  recognized  that  one  of  the  great  difficulties  in  this  case  is 
due  to  the  absence  of  what  we  call  pleadings — the  absence  of  issues.  I 
cannot  but  believe  that  if  this  case  had  been  brought  into  Court  in  a 
manner  common  to  both  nations  in  such  a  way  that  issues  would  have 
been  framed,  very  little  dispute  of  fact  would  have  arisen  between  our 
distinguished  friends  and  ourselves.  This  absence  of  pleadings  and 
therefore  of  issues,  has  injected  an  element  of  confusion  into  the  case 
which  it  is  very  difficult  to  get  rid  of.  To  decide  what  is  the  question 
in  a  controversy  has  been  a  difficulty  from  the  time  of  Bacon  and  a 
good  deal  before  him;  as  he  said,  to  ascertain  the  true  question  was 
one  half  of  the  battle. 

The  idea  of  pleadings,  whether  in  Great  Britain,  the  United  States, 
or  France,  or  any  other  country,  is  to  have  an  assertion  of  right  made 
on  the  one  side  with  a  denial  on  the  other  side — in  other  words,  to  pre- 
sent to  the  Court  in  the  clearest  manner  possible  the  various  contentions 
of  the  different  parties.  Every  lawyer  has  experienced  the  advantages 
which  resulted  from  the  adequate  presentation  of  the  issues,  although 
he  may  occasionally  have  been  confined  within  narrow  limits  by  their 
operation.  There  is  no  such  difficulty  here;  we  may  discuss  every- 
thing; we  may  discuss  the  nature  of  the  seal,  the  habits  of  the  seal, 
the  life  of  the  seal,  the  death  of  the  seal,  and  we  are  bound  to  deal 
•with  matters  possibly  irrelevant,  for  we  do  not  know  what  is  conceded 
nor  are  we  clearly  tol(l  what  is  denied  by  the  other  side, 
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In  fact,  it  will  be  found  that  we  do  not  yet  agree  as  to  what  is  the 
real  issue  between  the  parties  to  the  controversy,  except  that  Great 
Britain  has  denied  the  right  of  the  United  States  to  exercise  dominion, 
or  jurisdiction,  or  sovereignty,  as  you  please  to  call  it,  over  the  Bering 
Sea;  it  is  not  easy  to  say  what  point  of  contention  there  is  between 
these  two  great  nations.  A  law-suit  has,  generally,  an  objective  point, 
a  result  to  be  attained,  something  desired  by  one  side  and  objected  to 
by  the  other — but  here  we  both  want  the  same  thing.  We  both  wish  to 
protect  the  seal,  and  we  both  agree  that  the  race  is  dying  out.  You 
may  read  this  Treaty  from  the  beginning  to  the  end,  and  you  may  study 
it  in  every  form:  it  always  comes  back  to  this:  these  two  nations  want 
to  find  out  how  they  may,  without  sacrifice  of  their  rights  on  either 
side,  preserve  a  race  which  is  conceded  to  be  valuable  to  mankind. 
Thus  upon  the  principal  point  we  agree,  and,  so  far,  it  is  simply  a  ques- 
tion of  means,  for  this  High  Court  of  Arbitration  to  find  how  to 
preserve  and  protect  them,  thus  satisfying,  as  far  as  the  final  result  is 
concerned,  both  parties  to  this  controversy.  That  result  was  almost 
attained  by  diplomacy.  Mr.  Phelps,  the  United  States  Minister  in 
London,  had  stated  his  proposition  clearly  and  strongly  to  the  Govern- 
ment of  Her  Majesty,  had  been  met  in  the  fairest  way,  and  a  scheme 
had  been  agreed  upon,  which  at  that  time  would  have  been  as  satis- 
factory no  doubt  to  the  Government  of  the  United  States  as  to  that  of 
Great  Britain.  I  say  "at  that  time",  because  such  a  settlement  would 
not  be  satisfactory  at  the  present  day. 

It  is  idle  to  deceive  ourselves  on  either  side  as  to  one  proposition,  that 
is  that  we  have  both  learnt  much  upon  this  subject  that  we  did  not  know 
when  the  diplomatic  correspondence  was  going  on.  Both  parties  sup- 
posed that  a  certain  protected  zone — a  large  one — or  a  close  season,  as 
proposed,  I  think  it  was  by  Lord  Salisbury,  would  satisfactorily  protect 
these  animals. 

Mr.  PHELPS. — It  was  proposed  by  the  United  States  Government 
and  assented  to  by  Lord  Salisbury. 

Mr.  OOUDERT. — Yes,  proposed  by  the  United  States  Government. 
Terhaps  a  close  season  might  be  satisfactory  as  a  means  of  protection, 
but  only  on  the  ground  stated  by  Mr.  Carter  that  it  would  be  so 
effective  as  to  amount  to  prohibition — a  close  season  that  would  permit 
pelagic  sealing  cannot  prevent  pelagic  slaughter.  The  very  nature  of 
the  business,  however  carried  on,  is  of  such  a  character  that  the  sealer 
cannot  discriminate,  and  if  you  start  with  that  assumption  which  is 
one  of  common  knowledge  and  which  my  associate  has  so  eloquently 
brought  into  the  case,  that  the  only  means  to  preserve  the  race  is  to 
preserve  the  females — if  you  start  with  that,  there  is  the  end  of  the 
pelagic  industry  so  far  as  it  deserves  recognition  or  protection.  The 
preservation  of  the  seals  and  pelagic  sealing  cannot  exist  at  the  same 
time.  And  therefore  if  the  scheme  agreed  upon  was  such  a  scheme  as 
to  permit  pelagic  sealing  it  was  a  faulty  scheme.  If  it  was  such  a  one 
as  practically  to  prohibit  it,  it  was  good  in  substance,  but  it  would 
have  been  infinitely  more  satisfactory  to  adopt  absolute  prohibition. 

We  have  now  reached  the  point  when,  through  the  exertions  of  both 
nations  and  a  willingness  to  adjust  by  diplomatic  methods  the  differ- 
ences between  them,  the  matter  was  referred  to  Canada.  In  denouncing 
pelagic  sealing  and  pelagic  sealers,  of  course,  this  High  Tribunal  will 
understand  that  it  is  simply  a  denunciation  of  the  business.  It  is  a 
denunciation  that  applies  to  two  classes  of  men  the  Canadians  and  the 
Americans.  How  many  of  the  Americans  are  engaged  in  this  business 
in  violation  of  their  national  law  on  Canadian  ships  I  do  not  know,  but 


308    ORAL  ARGUMENT  OF  FREDERICK  R.  COUDERT,  ESQ. 


the 


as  those  ships  come  from  Canadian  ports  and  profess  to  sail  under 
British  flag,  I  will  speak  of  the  business  simply  as  Canadian  sealing 
and  a  Canadian  industry,  if  it  deserves  that  name.  The  question  then 
arises,  How  is  it  that  after  this  Agreement  had  been  substantially 
made,  the  efforts,  protracted  and  /ealous  of  both  sides,  should  have 
resulted  in  a  miscarriage1? 

We  have  the  answer  in  a  letter  which  I  desire  to  read,  because  it  is 
very  important.  It  has  not  yet  been  read  and,  in  connection  with  my 
remarks  upon  the  facts,  it  may  be  valuable.  It  shows  whence  the 
opposition  comes,  and  upon  what  the  opposition  was  grounded;  per- 
haps it  would  not  be  possible  to  present  the  case  of  Canada  in  stronger 
and  clearer  terms  than  it  is  presented  in  this  letter.  I  believe  it  is  read 
now  for  the  first  time.  It  is  found  at  page  213  of  the  Papers  presented 
to  the  British  Parliament, — the  Appendix,  Volume  3,  to  the  IJritish 
Case.  It  is  dated  Ottawa,  July  the  7th,  1888.  It  is  signed  by  Mr.  George 
E.  Foster,  Acting  Minister  of  Marine  and  Fisheries.  Of  course,  the 
statements  emanating  from  such  a  source  are  to  be  taken  with  respect; 
and  everything  this  gentleman  can  be  supposed  to  have  stated  of  his 
own  knowledge  must  be  taken  as  true.  He  was  speaking,  as  he  had  a 
right  and,  indeed,  a  duty  to  speak,  in  favour  of  his  own  people  and 
of  what  he  conceived,  no  doubt,  to  be  a  legitimate  industry,  in  resist- 
ance to  measures  which  might,  he  presumed,  be  to  the  detriment  of 
his  own  nationals. 

The  undersigned  has  the  honor  to  submit  for  the  consideration  of  the  Governor 
General  in  Council  the  following  observations  in  respect  to  a  despatch  from  Lord 
Knutsford  to  Lord  Lansdowne,  dated  the  8th  March,  1888,  and  enclosing  a  proposal 
from  Mr.  Secretary  Bayard  for  the  establishment  of  a  close  season  for  seal  fishing  in 
and  near  Bohring'  Sea,  to  extend  from  the  15th  April  to  the  1st  November  of  eacli 
year,  and  to  be  operative  in  the  waters  lying  north  of  latitude  50°  north,  and  between 
longitude  160°  west,  and,  longitude  170°  east  from  Greenwich. 

The  Court  will  see  what  a  wide  space  that  covered,  and  what  a  broad 
period  of  time. 

Before  entering  on  the  discussion  of  this  proposition,  the  Minister  desires  to  call 
attention  to  a  sentence  in  a  letter  from  Lord  Salisbury  to  Sir  L.  S.  West,  dated  the 
22nd  February,  1888  and  forming  a  part  of  the  above  mentioned  despatch,  in  which 
Lord  Salisbury  says: — "The  United  States  Minister  called  today  at  the  Foreign 
Office,  and  spoke  to  me  about  the  question  of  the  fur  seals  in  Behring  Sea.  He  said 
that  the  difficulties  in  regard  to  the  seal  fisheries  in  that  sea  were  mainly  connected 
with  the  question  of  the  close  time,  and  that  no  attempt  had  been  made  by  the  author- 
ities of  the  United  States  to  stop  the  fishing  there  of  any  vessels  at  the  time  when  it 
was  legitimate." 

This  clearly  implies  that  Lord  Salisbury  had  been  led  by  the  United  States  Minister 
to  believe 


This  is  a  compliment  to  our  brother  Phelps,  of  which  he  ought  to  be 
well  proud.  If  he  could  induce  Lord  Salisbury  to  believe  anything  that 
was  not  true  or  which  he  ought  not  to  believe — then  he  is  fully  up  to 
his  reputation  for  exquisite  diplomacy. 

This. clearly  implies  that  Lord  Salisbury  had  been  led  by  the  United  States  Minis- 
ter to  believe  that  there  is  a  fixed  close  and  open  season  for  the  killing  of  seals  in 
Behring  Sea,  which  is  common  to  all  vessels  of  all  nationalities,  and  that  during  the 
open  season  these  may  legitimately  and  without  molestation  pursue  the  business  of 
catching  seals. 

The  facts  of  the  case  appear  to  be  that  within  the  limits  of  the  Territory  of  Alaska, 
which  by  the  United  States  contention  includes  the  waters  of  Behring's  Sea  as  far 
westward  as  a  line  drawn  from  a  point  in  Bering's  Straits  south-west  to  the  meridian 
of  longitude  173°  west,  the  killing  of  fur-bearing  animals,  amongst  which  the  seal 
js  included,  is  prohibited  by  law,  that  repeated  warnings  to  this  effect  have  been 
given  by  the  United  States  authorities,  and  that  vessels  both  of  Canada  and  the 
United  States  have  within  the  past  two  years  been  seized  and  condemned  for  killing 
geals  within  jhese  "waters.  It  also  appears  that  on  the  Islands  of  St.  George  and  St, 
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Paul,  during  the  months  of  June,  July,  September,  and  October  of  each  year,  the 
United  States  Government  allows  the  slaughter  of  seals  to  the  number  of  100,000  by 
certain  citizens  of  that  country  known  as  the  Alaska  commercial  company,  for  which 
monopoly  the  United  States  Government  is  paid  a  yearly  revenue  of  more  than 
300,000  dollars. 

The  Tribunal  will  observe  the  use  of  this  word  "monopoly",  which 
is  repeated  ad  nauseam  throughout  the  case.  It  appears,  i>erhaps,  for 
the  first  time  officially  here;  but  it  has  been  adopted,  and  may  possibly 
account  for  the  feeling  exhibited  by  the  British  Commissioners  in  their 
open  and  bitter  antagonism  to  the  killing  as  practised  on  the  Pribilof 
Islands. 

From  the  very  nature  of  the  case  it  must  be  a  monopoly.  It  is  evident 
that  if  safety  and  protection  of  seal  can  only  be  accomplished  by  killing 
on  land,  the  only  persons  who  can  do  the  killing  on  laud  are  the  pro- 
prietors of  the  land. 

Senator  MORGAN. — I  suppose  you  mean  a  monopoly  as  to  that  herd — 
not  as  to  the  Japanese  herd  or  Kussian  herd. 

Mr.  COUDERT. — Probably,  because  it  is  the  only  herd  that  is  spoken 
of;  and  I  call  attention  to  that  expression.  It  is  a  mischievous  one; 
it  is,  in  one  sense,  I  think  I  may  say  without  discourtesy,  an  improper 
one.  If  it  be  a  monopoly,  it  is  simply  so  ex  necessitate  rei.  It  cannot 
be  otherwise  than  a  monopoly.  If  you  throw  the  business  on  the 
islands  open,  so  that  it  is  not  a  monopoly,  that  simply  means  raiding, 
and  all  parties  agree  that  raiding  means  destruction.  In  fact,  the 
assertion  of  the  right  to  kill  on  the  islands  (which  is  the  monopoly  com- 
plained of),  is  simply,  I  may  call  it,  a  right  to  tax — it  is  a  right  to  levy 
a  tax.  One  of  the  experts,  (to  whose  evidence  I  shall  call  attention) 
says  with  Gallic  humour,  sense,  and  justice  that  it  is  an  impot  sur  les 
celibataires.  But  it  is  not  necessary  for  me  to  depart,  swerve — or  as 
Sir  Charles  Eussell  would  call  it — to  "shy",  from  my  subject.  I  am 
simply  speaking  of  this  as  a  monopoly,  and  I  say  the  power  to  tax  is  a 
power  to  slay;  and  I  might  better  put  it  by  quoting  an  expression 
which  Mr.  Justice  Harlan  is  familiar  with — the  power  to  tax  is  the 
power  to  destroy  because  it  is  an  expression  used  by  your  great  chief 
justice;  and  it  shews  if  we  have  the  power  to  tax  alone  we  have  the 
power  to  conserve  and  the  power  to  destroy.  I  object  to  the  word 
monopoly,  and  that  is  the  reason  I  stopped  here  to  shew  the  Court  that 
it  was  unjustly  and  unfairly  used  in  view  of  the  features  of  this  case. 

At  no  season  of  the  year,  and  to  no  other  persons  whatever,  is  it  permitted  to  kill 
a  single  seal  within  what  is  claimed  as  the  limits  of  the  Territory  of  Alaska. 

That  is  true.  We  do  not  allow  people  to  come  on  our  islands  and 
kill  our  seals  except  with  our  permission. 

It  is  evident,  therefore,  that  there  is  no  part  of  the  year  when  citizens  of  any 
country,  with  the  sole  exception  of  the  Alaska  Commercial  Company,  can  legiti- 
mately kill  seals  within  the  limits  named ;  and  when  Mr.  Phelps  stated  to  Lord  Salis- 
bury that  no  attempt  had  been  made  by  the  authorities  of  the  United  States  to  stop 
the  fishing  there  of  any  vessels  at  the  time  when  it  was  legitimate,  his 'statement 
should  be  read  in  conjunction  with  the  fact  that  there  is  no  period  of  the  year  when 
it  is  legitimate  for  any  vessels  to  fish  for  seals  in  the  waters  of  Alaska. 

The  proposal  to  fix  a  close  time  is  based  by  Mr.  Bayard  upon  the  alleged  necessity 
of  immediate  measures  to  prevent  destruction  of  the  seal  fishery  in  Behring's  Sea 
and  the  North  Pacific  Ocean. 

Your  Honours  will  see  that  even  at  that  time — that  is  in  July  1888 — 
the  Canadians  were  well  informed  that  killing  of  seals  in  the  Forth 
Pacific  Ocean,  was  one  of  the  grievances  of  which  the  United  States 
complain. 

It  is  not  clear  from  any  information  at  present  possessed  that  any  pressing  and 
absolute  necessity  exists  for  any  such  measures,  so  far  as  shown  by  the  present  con- 
dition of  that  fishery  in  the  North  Pacific. 
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May  I  not  say  that  this  is  a  very  qualified  denial  and  naturally  a 
qualified  denial  coming  from  an  honourable  official  who  can  simply  con- 
tent himself,  not  with  denying  that  there  is  a  pressing  and  absolute 
necessity,  but  simply  that  it  is  not  clear  from  any  information  then  pos- 
sessed that  that  pressing  necessity  existed?  The  fact  is,  that  wlu-n 
the  case  was  well  understood  and  all  the  facts  before  the  parties  inter- 
ested, it  became  absolutely  clear  that  a  pressing  necessity  existed — so 
pressing  that  both  sides  arrived  at  a  modus  vivcndi,  and  n^i -<-ed  that 
their  hand  should  be  withdrawn  from  the  sea,  and  that  the  herd  should 
be  allowed  to  continue  to  increase  and  multiply  in  peace. 

From  a  Report  made  by  the  Special  United  States  Treasury  Agent  in  Alaska 
dated  the  31st  July  1887,  it  appears. 

(1)  That  none  but  young  male  seals  are  allowed  to  be  killed  on  the  Pribilof  Islan< 
and  of  these  only  100,000  annually. 

(2)  That  a  careful  measurement  of  the  breeding  rookeries  on  St.  Paul  and  St.  Georj 
Islands  showed  6,357,750  seals,  exclusive  of  young  males. 

That  seems  to  be  a  very  close  calculation.    It  is  not  "  751 ",  or  "  753"- 
it  is  "  750".    How  that  is  arrived  at,  I  do  not  know. 

Sir  CHARLES  RUSSELL. — He  is  your  own  official  representative. 

Mr  COUDERT. — No  doubt.  That  is  what  he  says.  Well,  they  are 
all  good  guessers. 

(3)  That  90  per  cent  of  the  pups  bred  by  these  go  into  the  water,  leaving  a  mor- 
tality of  but  10  per  cent  at  the  place  of  breeding. 

(4)  That  fully  one-half  of  the  above  90  per  cent  of  pups  returned  the  following 
year  as  yearlings  to  the  rookeries  leaving  thus  a  total  mortality  of  45  per  cent,  from 
various  causes  at  sea. 

It  needs  but  a  slight  consideration  of  these  figures  to  demonstrate  that  an  addi- 
tion of  millions  each  year  must  be  made  to  the  surviving  seal  life  in  the  North  Pacific 
Ocean. 

That  is,  it  must  be  increasing  enormously. 

The  Agent  in  his  Report  says:  "This  vast  number  of  animals,  so  valuable  to  the 
Government,  are  still  on  the  increase.  The  condition  of  all  the  rookeries  could  not 
be  better  ?  " 

This  was  the  condition  of  things,  if  this  Report  is  to  be  trusted,  in 
1887. 

Against  the  enormous  yearly  increase  of  seal  life  may  be  placed  the  average  annual 
slaughter  as  given  in  the  memorandum  attached  to  Mr.  Bayard's  letter,  viz,  192,457 
for  the  whole  world,  or  for  the  seals  near  to  Behring's  sea  as  follows: 

Pribilof  Islands 94,967 

Commander  Islands  and  Robben  Reef 41,893 

Japan  Islands 4,000 

Northwest  coast  of  America 25,000 


Ora  total  of 165,860 

With  an  annual  clear  increase  of  millions,  and  an  annual  slaughter  of  less  than 
200,000  in  the  North  Pacific  Ocean,  it  surely  cannot  be  contended  that  there  is  any 
necessity  for  such  stringent  and  exclusive  measures  as  the  one  proposed  in  order  to 
preserve  the  seal  fishery  from  threatened  destruction.  Not  only  would  it  appear 
that  the  present  rate  of  catch  could  be  permitted,  and  a  continual  increase  of  the 
total  number  of  seals  be  assured,  but  it  would  seem  that  this  annual  take  might  be 
many  times  multipled  without  serious  fears  of  exhaustion  so  long  as  the  present 
conditions  of  breeding  on  the  Pribilof  Islands  are  preserved. 

I  can  ask  for  no  better  praise  of  the  system  on  the  Pribilof  Islands 
than  this — you  may  go  on  and  take,  and  multiply  the  take,  without 
serious  fears  of  exhaustion  so  long  as  the  present  conditions  of  breed- 
ing on  the  Pribilof  Islands  are  preserved. 

The  time  proposed  as  close  months  deserves  consideration,  viz,  from  the  15th  April 
to  the  1st  November.  For  all  practical  purposes,  so  far  as  Canadian  sealers  are  con 
cerned,  it  might  as  well  read  from  the  1st  January  to  the  31st  December. 
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I  beg  that  the  Tribunal  will  notice  this — that  any  reasonable  curtail- 
ment— any  curtailment  that  is  not  purely  nominal  might  as  well  be 
from  the  nrst  day  of  the  year  until  the  last.  In  that,  I  entirely  agree 
with  the  Commissioner.  Abstinence  is  easier  than  moderation,  Dr 
Johnson  said,  as  far  as  drink  was  concerned;  and  abstinence  is  easier 
than  moderation  when  it  comes  to  this  pelagic  slaughter  which  holds 
out  a  glittering  reward  for  the  time  being  without  reference  to  the  fatal 
consequences  in  the  future. 

It  is  a  well-known  fact  that  seals  do  not  begin  to  enter  the  Behring's  Sea  until  the 
middle  or  end  of  May;  they  have  practically  all  left  those  waters  by  the  end  of 
October.  The  establishment  of  the  proposed  close  season,  therefore,  prohibits  the 
taking  of  seals  during  the  whole  year.  Even  in  that  case,  if  it  were  proposed  to 
make  this  close  season  operative  for  all  on  the  Islands  of  St.  Panl  and  St.  George  as 
well  as  in  the  waters  of  the  Behring's  Sea,  it  could  at  least  be  said  that  the  close 
time  would  bear  equally  on  all. 

Sir  CHARLES  EUSSELL. — He  says; — "Even  in  that  case  if  it  were 
proposed  to  make  this  close  season  operative  for  all" — he  means  opera- 
tive on  land  as  well  as  on  the  sea. 

Mr.  COUDERT.— It  is: 

Even  in  that  case,  if  it  were  proposed  to  make  this  close  season  operative  for  all 
on  the  Islands  of  St.  Paul  and  St.  George  as  well  as  in  the  waters  of  the  BehringSea, 
it  could  at  least  be  said  that  the  close  time  would  bear  equally  on  all. 

But  the  United  States  Government  propose  to  allow  seals  to  be  killed  by  their 
own  citizens  on  the  rookeries,  the  only  places  where  they  haul  out  in  Alaska,  during 
June,  July,  September,  and  October,  lour  of  the  months  of  the  proposed  close  sea- 
son. The  result  would  be  that  while  all  others  would  be  prevented  from  killing  a 
seal  in  Behring  Sea,  the  United  States  would  possess  a  complete  monopoly  and  the 
effect  would  be  to  render  infinitely  more  valuable  and  maintain  in  perpetuity  the 
seal  fisheries  of  the  North  Pacific  for  the  sole  benefit  of  the  United  States. 

Here,  again,  is  this  reproach  of  a  monopoly,  and  here,  and  through- 
out this  letter,  and  throughout  most  of  the  arguments  in  this  case,  the 
one  great  distinction  is  lost  sight  of  which  cannot  be  kept  too  closely  in 
mind  by  the  Tribunal — that  no  scheme  has  been  suggested — that  no 
scheme  can  be  suggested  by  human  ingenuity  so  far  as  failure  in  the 
past  allows  us  to  say  so  now,  which  will  permit  discrimination,  while 
the  advantage  that  the  United  States  possesses  and  which  she  alone 
possesses  so  tar  as  this  industry  in  raising  seals  is  concerned,  is  that  she 
may  discriminate.  I  know  that  it  is  stated  by  our  friends — it  is  stated 
throughout  the  case — that  females  are  sometimes  killed.  My  brother 
Carter  went  into  this  subject  with  great  elaboration  yesterday,  and 
therefore  I  need  say  nothing  upon  that  point.  The  question  is 
whether  any  comparison  is  to  be  made  between  the  killing  of  seals  on 
land  where  discrimination  is  made,  and  the  promiscuous  slaughter  that 
necessarily  accompanies  pelagic  sealing. 

Who  ever  heard  of  a  raiser  of  sheep  allowing  his  men  to  rush  wildly 
in  the  tlock  with  gaffs  and  spears  and  shot  guns  and  rifles?  Discrimi- 
nation is  the  rule.  The  only  historical  instance  I  know  of  is  one  I  am 
sure  familiar  to  the  'President  of  the  Tribunal,  where  a  certain  gentle- 
man attacked  a  flock  of  sheep  mounted  upon  his  horse,  clad  in  armour, 
armed  with  his  good  sword,  and  smote  them  right  and  left.  But  then 
he  was  a  lunatic,  as  you  remember — at  least,  he  said  so  himself  before 
he  died  and  he  repented  of  these  things,  and  said  that  whereas  he  had 
been  out  of  his  mind,  then,  as  he  was  approaching  the  portals  of  death, 
he  was  sane  again.  That  is  the  only  instance  which  my  researches 
have  permitted  me  to  find  which  can  be  of  any  use  to  the  Counsel  on  the 
other  side  on  this  question. 

It  is  to  be  noted  that  the  area  proposed  by  Mr.  Bayard  to  be  effected  by  the  close 
season  virtually  covers  the  whole  portion  of  the  Behring's  Sea  in  which  the  exclu- 
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sive  right  of  sealing  has.  during  1SSC  ;ind  1SS7,  bee-n  practically  mainUined  by  the 
United  States  Government.  To  this  is  added  a  part  of  the  North  Pacific  Ocean, 

north  50°  of  north  latitude,  and  which  commands  t  lie  approach  of  the  seals  to  the 
passes  leading  into  l>eh  ring's  Sea.  I'.y  the  adoption  of  this  area  and  close  season 
the  United  States  would  gain,  by  consent,  what  she  has  for  two  years  held  in 
defiance  of  international  law  and  the  protests  of  Great  Britain  and  Canada. 

Whetheritisin  defiance  of  international  law  is  a  question  as  to  which 
the  Tribunal  may  have  something  to  say;  but  certainly  Mr.  Bayard  did 
propose  this  as  the  only  just  and  reasonable  way  of  protecting  the 
rights  of  the  United  States. 

And  while  this  area  would  be  held  closed  to  all  operations  except  to  those  of  her 
own  sealers  on  the  1'ribylof  Islands,  the  northwest  coast  of  North  America  up  to  the 
50th  parallel  of  north  latitude   and  the  sealing  areas  on  the  north-eastern  ( o  i 
Asia  would  be  open  toiler  as  before. 

The  device.  .  . 

If  successful,  would  feed  and  perpetuate  the  rookeries  on  St.  Paul  and  St.  George 
Islands. . . 

That  is  true.  That  is  precisely  what  we  ask — that  these  rookeries, 
the  only  home  and  place  of  protection  of  these  animals,  should  be  per- 
petuated and  fostered  and  taken  care  of  and  increased. 

And  add  immensely  to  their  value,  while  it  cuts  off  at  one  blow  the  most  valuable 
portion  of  the  high  seas  from  all  participation  by  the  sealers  of  all  other  nations. 

It  is  to  be  borne  in  mind  that  Canada's  interest  in  this  industry  is  a  vital  and 
important  one,  that  she  has  had  a  very  large  capital  renmueratively'employed  in  it, 
and  that  while  by  the  proposed  plan  the  other  Powers  chiefly  interested  have  their 
compensations,  Canada  has  none.  To  her  it  would  mean  ruin,  so  far  as  the  sealing 
industry  is  concerned. 

Mr.  Bayard  appeals  to  the  Government  of  Great  Britain  on  the  grounds  of  the 
labour  interested  in  preparing- the  seal-skins  in  London. 

It  appears  in  the  Case  that  thousands  of  hands  are  employed  in  London  in  pre- 
paring these  skins. 

It  is  not  necessary  that  the  Alaska  Commercial  Company  should  do  the  sole  catching 
of  seals  in  order  to  retain  this  advantage  to  London  labourers.  The  sealskins  taken 
by  Canadian  sealers  tiud  their  way  to  London  to  be  dressed,  just  as  surely  as  do 
those  taken  by  the  United  States  Company.  So  long  as  the  fishery  is  not  exhausted, 
London  will,  other  things  being  equal,  retain  the  advantage  she  now  possesses  in 
this  respect.  But  Mr.  Bayard  must  misapprehend  the  sense  of  justice  of  Her 
Majesty's  Government,  if  hesupposes  that  they  would  consent  to  an  unjust  deprivation 
of  Canadian  rights,  because  of  the  alleged  prospect  of  perpetuating  some  small  pecun- 
iary advantage  to  a  limited  section  of  her  subjects  in  London.  Under  this  proposal 
Russia  would  lose  nothing.  Her  vessels  do  not  now  pursue  seals  in  that  part  of 
Behring's  Sea  ceded  by  her  to  the  United  States  in  1867.  Russia  has  valuable  seal 
islands  of  her  own :  the  Commander  Islands  in  Behring's  Sea,  and  Robben  Reef  in  the 
Okhotsk  Sea,  on  which  there  are  valuable  rookeries,  and  the  Russian  Government 
draws  a  considerable  revenue  therefrom,  as  they  are  under  lease  to  this  same  Alaska 
Commercial  Company.  This  part  of  Behring's  Sea  does  not  fall  within  the  proposed 
closed  area. 

It  has  been  already  shown  that  the  United  States  would  gain  largely  by  the  estab- 
lishment of  this  close  period. 

The  PRESIDENT. — Is  that  the  same  Alaska  Commercial  Company 
that  had  control  over  the  Eussian  fishery? 

Mr.  COUDERT. — Not  the  present  lessees — not  since  the  change  in  the 
lease;  but  at  the  time  this  gentleman  was  writing. 

Sir  CHARLES  EUSSELL. — It  was  the  same  at  the  time  that  letter  was 
written. 

The  PRESIDENT.— They  are  separate  now? 

Mr.  COUDERT. — Yes. 

From  her  rookeries  on  the  Pribyloff  Islands  she  draws  now  a  yearly  revenue  of  over 
300,000  dollars.  This  would  not  only  not  be  interfered  with,  but  would  be  enor- 
mously increased  by  reason  of  the  perpetual  monopoly  she  would  enjoy  under  the 
proposed  arrangement. 

If  the  prosperity  of  one  country  is  an  argument  to  be  used  by  another 
country  in  defence  of  malpractice,  of  course  this  is  a  very  strong  argu- 
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ment.  It  would  be  profitable  to  us  to  continue  that  industry.  It  would 
be  profitable  to  the  world  if  we  should  be  allowed  to  continue  it.  All 
we  can  say  is,  it  is  either  this  monopoly  or  destruction. 

But  while  this  is  true,  as  to  Russia  and  the  United  States,  Canada  would  lose  the 
employment  of  a  lucrative  right  long  possessed,  and  this  loss  would  be  fatal  to  her 
prosecution  of  the  seal  industry,  and  would  be  unrelieved  by  a  single  compensation. 

It  is  manifest  from  a  perusal  of  Mr.  Bayard's  letter  that  the  proposition  is  to  pre- 
vent the  killing  of  seals  during  the  close  time  by  any  process  whatever  within  the 
area  set  apart,  except,  of  course,  upon  the  Pribyloff  Islands. 

Forgetting  that  there  is  a  close  season  on  the  Pribilof  Islands  from 
the  1st  of  January  to  the  31st  of  December.  The  close  season  is  intended 
to  prevent  a  certain  thing,  that  is  the  killing  of  females;  and  it  is  not 
allowed  on  one  single  day  in  the  year  to  kill  them  on  the  Pribilof  Islands. 
Therefore,  so  far  as  this  case  is  concerned,  so  far  as  the  evils  to  be  rem- 
edied are  concerned,  so  far  as  the  remedies  to  apply  are  concerned,  we 
may  say  that  there  is  a  close  season  the  whole  year  round  on  Pribilof 
Islands,  and  that  is  the  fact  that  these  gentlemen  will  not  understand. 

Experienced  sealers  aver  that  by  the  present  methods  of  hunting  with  gun  and 
spear  not  more  than  one  in  ten  of  the  seals  struck  is  lost,  and  it  is  not  believed  that 
these  methods  are  so  destructive  as  Mr.  Bayard  alleges. 

That  is,  they  wound  ten  per  cent  and  lose  them.  We  will  undertake 
to  show  that  the  loss  is  enormously  more  than  that,  that  it  is  a  most 
severe  drain  upon  the  herds,  without  benefit  to  anybody;  that  the  ani- 
mals are  wounded  and  lost  constantly,  25  and  30  per  cent :  but  I  am 
anticipating. 

The  method  of  taking  seals  by  means  of  the  net  is  not  a  destructive  method,  and 
yet  it  is  proposed  to  prohibit  this  as  well. 

I  am  glad  to  have  a  Minister  ,say  that  the  use  of  the  net  is  not  a 
destructive  method.  That  is  one  of  the  few  methods  that  are  prohib- 
ited by  the  British  Commissioners,  and  probably  for  the  reason  that  it 
is  not  destructive.  The  only  methods  that  they  allow  are  the  most 
destructive,  as  the  court  will  see. 

It  appears,  therefore,  that  what  Mr.  Bayard  intends  is  to  entirely  prevent  the  kill- 
ing of  seals  within  the  area  proposed  by  any  methods  or  by  any  person  except  by 
the  methods  employed  upon  the  Pribilof  Islands  and  by  the  citizens  of  the  United 
States,  who  may,  for  the  time  being,  enjoy  the  monopoly  of  taking  seals  thereon. 
Against  this  unjust  and  unnecessary  interference  with,  or  rather  prohibition  of, 
rights  so  long  enjoyed  to  a  lawful  and  remunerative  occupation  upon  the  high  seas, 
the  Undersigned  begs  to  enter  his  most  earnest  protest.. 

And  this  was  effective,  a  most  effective  protest  in  its  results. 

The  PRESIDENT. — Mr.  Ooudert,  I  would  like  to  ask  you  whether  we 
are  to  hear  an  explanation  from  your  side  as  to  this  taking  of  the  seals 
by  nets.  Will  you  come  to  that?  Is  it  a  point  of  your  argument? 
We  have  not  heard  yet  about  it,  but  we  wish  to  hear  about  it. 

Mr.  COUDERT. — I  would  like  to  answer  almost  any  other  question  of 
fact  that  the  President  of  the  Tribunal  might  put  to  me;  but  really  I 
never  saw  anything  about  taking  seals  by  nets  that  was  worth  consid- 
ering, except  that  the  British  Commissioners  say,  "  You  ought  not  to 
take  by  nets". 

This  gentleman  says  it  is  not  destructive.  I  do  not  understand  that 
anybody  denies  that.  I  understand  there  is  an  intimation  in  some  affi- 
davit that  at  one  time  or  another  they  were  used  in  the  Aleutian  Islands 
or  in  the  straits. 

The  PRESIDENT.— Will  the  British  Government's  side  offer  us  any 
explanation  as  to  the  sealing  with  nets? 

Sir  CHARLES  BUSSELL.— Yes,  in  due  course. 
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The  PRESIDENT.— If  we  hear  it  at  any  time  it  will  be  sufficien 
course. 

Mr.  COUDERT. — I  think  it  is  not  an  element  in  this  case.    I  think 
other  side  will  agree  with  me  that  it  is  not  an  element  in  the  case. 

The  PRESIDENT. — The  point  is  why  it  is  not  an  element. 

Mr.  Justice  HARLAN. — It  might  become  an  clement  when  we  come 
Regulations,  as  to  whether  that  mode  of  attacking  the  seals  is  to 
prohibited  or  not. 

Mr.  COUDERT. — That  is  a  question  upon  which  I  do  not  think  any 
the  counsel  are  in  a  position  to  help  the  Court. 

Mr.  Justice  HARLAN. — My  reading  of  the  case  is  that  it  is  ad  mitt 
on  all  sides  that  the  taking  of  seals  by  nets  is  injurious;  but  what  is  th 
mode,  I  have  not  gathered  from  the  case. 

Lord  HANNEN. — Prima  facie  it  would  seem  to  me  to  present  one  dif- 
ficulty— the  difficulty  of  discriminating  between  males  and  females. 

Mr.  COUDERT. — I  do  not  know,  your  Lordship,  how  it  would  discrim- 
inate. All  the  seals  would  come  into  that  net,  if  it  was  a  good  net. 

Lord  HANNEN. — We  shall  hear  explanation  of  how  the  net  is  use 
farther  on. 

Mr.  COUDERT. — That  does  not  appear  in  the  case.    Nets  are  not  u 
I  think  I  may  state  that  without  contradiction. 

The  PRESIDENT. — They  might  be. 

Mr.  Justice  HARLAN. — Nets  are  not  used! 

Mr.  COUDERT. — No  sir.  Practically  there  is  no  such  thing  as  taking 
by  nets.  It  does  not  exist.  A  little  importance  is  given  to  it  by  the 
British  Commissioners  in  their  report.  While  I  regret,  Mr.  President, 
that  I  am  not  able  to  give  you  information  upon  this — 

The  PRESIDENT. — Perhaps  it  will  come  in  time. 

Mr.  COUDERT. — I  doubt  it,  Sir.  I  doubt  it;  because  the  sources  of 
information  to  which  I  have  applied  with  some  diligence  are  all  in  the 
same  papers  that  my  learned  friends  must  consult,  and  from  which  they 
must  also  draw  their  knowledge;  and  I  think  I  may  say  that  nets  have- 
never  been  a  practical  factor  in  this  seal  fishery;  that  there  is  an  affi- 
davit somewhere  in  the  papers  by  which  it  appears  that  some  man  had 
heard  of  the  employment  of  nets  in  the  Aleutian  channels,  or  the  Aleu- 
tian Islands,  by  which  a  few  pups  were  caught.  I  do  not  think  there 
is  any  evidence — I  am  subject  to  correction  by  my  learned  friend  if  I 
am  wrong — that  seals  were  caught  by  nets. 

The  PRESIDENT. — Those  would  be  fixed  nets  on  shore  perhaps? 

Mr.  COUDERT. — They  would  cover  the  mouth  of  a  bay,  and  catch  the 
seals  as  they  passed. 

The  PRESIDENT. — Stretching  from  one  shore  to  another? 

Mr.  COUDERT. — From  one  shore  to  another. 

The  PRESIDENT. — Not  on  the  high  seas.    That  would  be  impossible? 

Mr.  COUDERT. — That  would  be  impossible,  of  course.  As  I  say,  the 
only  importance  attached  to  taking  seals  by  nets  is  that  the  British 
Commissioners  recommend  that  it  be  interdicted.  I  do  not  think  any- 
one objects  to  the  interdiction  of  nets.  The  Canadian  sealers  do  not 
use  them,  certainly.  We  do  not  use  them  on  the  Islands;  and  I  do  not 
know  that  any  body  ever  has  used  them.  I  may  say  here,  although 
this  is  somewhat  anticipating,  that  from  the  British  Commissioners 
reports,  it  appears  that  there  are  two  methods  of  destruction  that  have 
become  obsolete,  or  have  never  been  used.  The  rifle  has  become  obso- 
lete. The  net  has  never,  practically,  been  used.  Those  two  methods 
of  destruction  they  recommend  should  be  interdicted.  The  shotgun 
lias  displaced  the  rifle.  The  shotgun  is  the  most  deadly  weapon.  This 
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destruction  has  grown  from  evolution.  The  original  germ  or  proto- 
plasm was  the  Indian  sealer  with  a  hungry  belly  and  a  spear  as  his  only 
capital,  using  the  one  to  fill  the  other  through  the  medium  of  the  seal. 
That  was  the  protoplasm.  Then  came  evolution.  Even  the  ordinary 
musket  would  hardly  be  available  for  that  purpose.  You  must  bear  in 
mind  that  these  seas  are  agitated,  that  the  seal,  the  sleeping  mother, 
even  when  she  sleeps,  confiding  at  that  period  of  her  life  in  the  humanity 
of  man,  because  the  instinct  of  the  mother  tells  her  so  to  confide,  may 
escape  a  musket  because  of  this  motion;  and  when  the  pelagic  sealer 
has  missed,  he  has  to  go  through  the  old-fashioned  process  which  the 
older  members  of  the  Court  are  familiar  with  of  loading  through  the 
muzzle,  and  missing  fire  half  the  time. 

But  all  that  has  disappeared  with  the  improvement  in  fire-arms. 
First  came  the  rifle,  which  carried  an  enormous  distance,  and  with  a 
deadly  ball.  That  was  better,  and  that  was  used.  Then  came  the 
breech-loading  shot-gun,  with  the  buckshot  scattering,  of  course,  enor- 
mously, wounding  and  maiming  very  often,  but  very  often  hitting; 
and  in  many  cases  the  seal  is  caught.  So  that  the  breach-loading  shot- 
gun is  now,  I  think  I  may  say,  the  only  method  that  is  used  by  the 
pelagic  sealer.  That  is  the  last  in  evolution. 

The  PRESIDENT. — Do  the  shot-guns  that  are  used  now  reach  so  far 
as  the  rifle  ? 

Mr.  COUDERT. — They  do  not  reach  quite  so  far  as  the  rifle.  Of 
course  the  rifle,  with  the  ball,  will  reach,  theoretically,  much  farther 
than  the  shotgun;  but  for  practical  purposes  the  shotgun  will  reach 
just  as  far  as  the  rifle.  That  is  to  say,  if  you  try  to  shoot  a  seal  at  the 
extreme  distance  to  which  a  rifle  would  carry,  that  would  be  a  very  poor 
advantage  indeed;  unless  you  were  a  very  fine  marksman,  you  would 
miss  the  seal.  In  order  to  kill  the  seal,  you  have  to  come  within  a  cer- 
tain distance;  and  these  pelagic  sealers  will  corneas  near  to  the  seal  as 
it  is  possible  to  come  without  frightening  it  away.  For  that  purpose 
the  shotgun  answers  much  better  than  the  rifle. 

Senator  MORGAN. — I  will  suggest  to  you  just  there,  Mr.Coudert  that 
it  would  be  entirely  useless  to  shoot  a  seal  at  the  distance  of  100  yards 
because  it  would  sink  before  you  could  get  to  it.  It  would  be  lost 
before  you  could  get  to  it. 

Mr.  COUDERT. — Yes  sir;  that  is  one  of  the  ways  in  which  nature 
punishes  the  pelagic  sealer.  It  is  insufficient;  but  that  is  one  of  the 
methods.  When  the  animal  is  killed  he  revenges  himself  by  sinking 
like  a  shot.  That  is  the  only  revenge  that  he  has  in  his  power. 

So  you  will  see  that  what  you  should  interdict  is  shooting  them  with 
shot  guns.  If  the  process  had  been  reversed,  and  if  the  champions  of 
pelagic  sealing  had  interdicted  the  shot  gun  and  permitted  the  net,  we 
would  care  very  little  whether  or  not  other  means  were  taken  away 
from  these  men  and  other  opportunities  to  destroy  the  animals.  You 
will  find  that  the  fatal  instrument  is  the  shot-gun.  You  will  find  how 
deadly  it  is  and  yet  how  often  the  seals  are  lost.  This  is  one  of  the 
points  to  which  I  shall  have  to  call  the  attention  of  the  Tribunal, 
namely  the  enormous  waste  not  only  by  virtually  killing  three  animals 
when  they  kill  one,  but  even  of  losing  that  one,  which  frequently  hap- 
pens; and  I  will  show  you  that  it  must  continue  to  happen  because 
skill  does  not  grow  in  the  business.  In  every  other  business  constant 
practice  engenders  skill;  but  the  trades  unions  protect  the  unskillful 
man  against  unjust  discrimination  in  favor  of  the  sharp-shooter.  It  is 
interdicted  by  the  rules  to  take  more  than  a  certain  proportion  of  skill- 
ful men;  and  when  a  man  by  dint  of  shooting,  wounding  and  driving 
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seals  has  attained  a  tolerable  skill  lie  may  be  retained  or  he  may  nol 
be  retained,  but  the.  proportion  of  at  least  one  hall'  must  be  the  mei 
who  miss  twenty-five  per  cent  of  their  shots. 

The  PRESIDENT. — Do  you  mean  to  say  that  this  industry  of  sealinj 
on  the  coast  or  on  the  high  seas,  is  carried  on  by  men  who  are  enga; 
by  the  trades-unions? 

Mr.  COUDERT. — Yes  sir;  I  have  it  here.     It  is  very  curious. 

The  PRESIDENT. — And  submitted  to  such  rules  as  you  state? 

Mr.  COUDERT. — Yes,  sir. 

The  PRESIDENT. — I  thought  it  was  left  to  all. 

Mr.  COUDERT. — Here  is  an  extract  from  the  agreement  by  the  Sealers' 
Association.  I  am  pleased  at  the  question  asked  about  the  nets.  It 
has  permitted  me  to  anticipate  somewhat,  and  to  produce  this.  1  ai 
reading,  as  I  state  for  the  benefit  of  my  friends  on  the  other  side,  froi 
the  Case  of  the  United  States,  at  the  bottom  of  page  192. 

With  the  permission  of -the  Tribunal,  I  will  read  the  remarks  jm 
before  the  quotation. 

After  stating  how  many  seals  were  wounded  and  lost  and  the  propor- 
tion is  enormous — our  case  says : 

Not  only  has  the  increase  in  the  number  of  white  hunters  in  the  last  few  yeai 
made  the  seals  much  wilder  than  before  firearms  were  used,  but  it  has  also  added 
largely  to  the  number  of  inexperienced  hunters  engaged  in  sealing.  It  is  only  neces- 
sary, in  order  to  show  how  much  the  unskillful  outnumber  the  skillful  hunters,  to 
refer  to  the  agreement  entered  into  by  the  members  of  the  Sealers'  Association  of 
Victoria,  British  Columbia,  for  the  season  of  1891;  the  portion  of  the  agreement 
referring  to  this  matter  is  as  follows  f  "  We  also  bind  ourselves  not  to  take  more  than 
three  experienced  hunters  in  the  sealing  business  on  each  vessel  represented  by  us, 
said  hunters  to  be  engaged  at  the  scale  or  lay  adopted  by  this  Association,  as  herein- 
before particularly  described ;  and  we  also  agree  that  all  hunters  required  in  excess 
of  the  three  hunters  above  mentioned  for  each  vessel  shall  be  new  men  at  the  busi- 
ness of  seal  hunting,  and  shall  be  engaged  at  the  same  scale  or  lay  hereinbefore  men- 
tioned, and  this  clause  shall  apply  to  all  vessels  owned  or  controlled  by  the  members 
of  this  Association,  whether  clearing  from  the  port  of  Victoria  or  other  ports  in  Can- 
ada or  the  United  States,  or  any  port  where  any  vessel  owned  or  controlled  by  any 
member  of  this  xissociation  may  be  fitting  out  for  sealing  on  this  coast." 


The  Case  adds  practically  just  what  I  have  stated: 


The  number  of  hunters  thus  allowed  to  a  vessel  is,  therefore,  about  one  half  the 
number  of  those  actually  taken  on  a  vessel  employing  white  hunters. 

Lord  HANNEN. — May  I  ask  you:  What  is  it  you  are  citing  this  to 
establish!  What  is  your  proposition? 

Mr.  COUDERT. — I  am  talking  of  the  enormous  destruction  that  results 
from  pelagic  sealing  in  the  manner  in  which  it  is  now  conducted. 

Lord  HANNEN. — Does  that  depend  upon  whether  these  rules  of 
trades-unions  are  observed  or  not? 

Mr.  COUDERT. — It  depends  upon  the  skill  of  the  huntsmen,  to  a  great 
degree.  Your  Lordship  will  find  when  I  read  the  evidence,  that  a  dis- 
crimination is  made  by  the  witnesses.  Some  of  them  say:  "Green 
hands  miss  25  per  cent";  one  or  two  Avitnesses  say  that  they  ufire  away 
all  day  and  do  not  get  any";  but  others  say  a  skillful  man  will  not  lose 
more  than  four  or  five  per  cent  or  six  per  cent  or  seven  per  cent  of  those 
which  he  kills.  It  is  important,  therefore,  in  this  connection,  as  explain- 
ing what  green  hands  are,  what  experienced  hands  are,  what  the  expec- 
tation may*  be  of  improving  in  this  race  for  destruction,  and  as  an 
explanation  for  destruction  in  the  past,  to  show  that  the  means  of  per- 
fecting themselves  in  this  business  are  shut  off  by  regulations,  which 
are  stronger  and  more  powerful,  very  often,  than  the  laws  of  the  land. 

Mr.  Justice  HARLAN. — What  did  this  Association  mean  by  providin 
for  the  employment  of  inexperienced  hunters? 
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Mr.  COUDERT. — It  would  be  this.  I  suppose  tliat  in  all  these  associa- 
tions the  great  rule  is  equality —  "  liberty,  equality  and  fraternity"  ;  and 
they  would  not  be  equal  if  one  had  had  five  or  six  years'  experience  in 
slaughtering  the  seals  and  the  other  had  had  none.  Therefore  there  is 
liberty  to  go  into  the  business,  equality  by  not  permitting  the  experi- 
enced men  to  have  an  advantage,  and  brotherhood  of  the  trades  asso- 
ciation, which  clasps  them  all  in  its  arms,  and  gives  them  all  an  equal 
chance. 

The  PRESIDENT. — It  seems  to  be  international;  it  provides  for  Ameri- 
can ports  as  well  as  for  Canadian  ports. 

Mr.  COUDERT. — Yes.  Oh,  we  are  brothers.  There  is  only  an  imagi- 
nary line  between  Sir  John's  country  and  mine,  and  we  often  forget  it 
in  our  affection  for  our  neighbors. 

Senator  MORGAN. — Where  is  the  head  of  this  association  at  present? 

Mr.  COUDERT. — In  Victoria;  and  this  is  taken,  as  you  will  see,  from 
the  British  Blue  Book. 

Sir  CHARLES  RUSSELL. — I  think  it  is  non-existent  now. 

Mr.  COUDERT. — I  think  I  have  failed  to  answer  the  question  of  the 
learned  President  of  the  Tribunal  as  to  nets;  but  I  have  given  him  in 
return  some  information  which  I  possess  on  the  subject  of  rifles  and 
shot  guns. 

The  PRESIDENT. — I  am  sure  we  have  found  it  very  interesting. 

Mr.  COUDERT. — I  stated  to  the  learned  Tribunal  how  some  of  these 
seals  were  lost.  I  will  give  you  some  statistics  upon  that,  with  a  belief 
that  the  court  is  interested  in  knowing  precisely  the  nature,  the  extent 
and  the  destructive  agency  of  this  pelagic  sealing.  Upon  this  subject — 
although  it  is  branching  off  somewhat,  it  is  also  germane — I  will  read 
from  the  Case,  a  few  lines  only,  from  page  194 : 

Besides  those  lost  by  wounding,  in  many  cases,  others  killed  outright  are  not 
taken,  because  the  specific  gravity  of  the  seal  being  greater  than  water  it  sinks 
before  it  can  be  secured.  In  order  to  save  as  many  of  the  sinking  seals  as  is  possible, 
each  boat  carries  a  gaff,  with  a  handle  from  four  to  six  feet  long,  with  which  to 
grapple  the  carcass,  if  the  point  where  it  sank  can  be  readied  in  time  to  do  so.  Of 
course  in  securing  a  sinking  seal  much  depends  on  the  distance  from  which  the  seal 
was  shot,  the  condition  of  the  water,  whether  rough  or  smooth,  and  whether  or  not 
darkened  by  the  blood  of  the  animal,  as  also  the  skill  of  the  hunter  in  marking  with 
his  eye  the  place  where  the  seal  sank.  It  can,  therefore,  be  seen  that  the  range  of 
possible  and  probable  loss  in  case  the  seal  is  killed  outright  is  certainly  large,  though 
not  so  great  as  when  the  seal  is  wounded. 

As  the  Case  will  show,  and  the  testimony  upon  it  is  very  explicit, 
the  seals  are  lost  when  they  are  killed  and  they  are  lost  when  they  are 
wounded — not  so  many  when  they  are  killed,  perhaps,  because  in  many 
instances  a  prompt  boatman  with  a  quick  gaff  will  spear  the  animal  as 
it  is  sinking  and  recover  it;  but  that  a  great  many  are  lost  in  that  way 
is  very  apparent,  and  also  when  they  are  wounded. 

How  many  are  lost  in  consequence  of  wounds,  no  human  being  can 
tell.  We  have  some  very  interesting  speculation  upon  that  subject. 
Some  of  the  sealers  express  it  as  their  opinion  as  experts  that  they  do 
not  think  a  great  many  die  by  their  wounds.  How  they  arrive  at  this 
opinion,  how  they  can,  without  an  examination,  measure  the  gravity  of 
the  wounds  and  the  likelihood  that  they  will  result  in  death,  does  not 
appear  in  the  case;  but  you  will  find  a  number  of  the  witnesses  who 
state, — and  so  far  as  we  know  from  hearing  their  depositions  and  with- 
out seeing  the  men,  they  state  with  entire  seriousness,  and  perhaps 
with  the  intent  to  tell  the  truth — that  they  do  not  believe  that  these 
seals  die.  The  seals  must  indeed  be  tenacious  of  life  if  a  great  propor- 
tion of  them  do  not  die. 

.The  Tribunal  at  this  point  adjourned  until  Thursday,  May  4.  1893,  at 
11.30  a,  m. 


SEVENTEENTH  DAY,  MAY  4™,  1893. 

The  PRESIDENT. — If  you  are  ready  to  proceed,  Mr.  Coudert,  we  are 
ready  to  hear  you. 

Mr.  COUDERT. — I  had  the  honour  to  call  the  attention  of  the  Tribunal 
yesterday,  before  the  adjournment,  to  the  difficulty  which  any  lawyer 
must  find  in  making  clear  the  issues  in  the  case.  If  we  had  any  plead- 
ings to  guide  us,  we  might  on  both  sides  bring  down  all  the  points  and 
facts  to  one  or  two  or  a  few  questions;  but  when  there  are  many  aver- 
ments on  the  one  side  and  only  vague  admissions  or  denials  on  the 
other,  we  are  necessarily  put  to  the  necessity,  where  material  facts  are 
involved,  of  going  over  the  whole  case. 

This  must  be  my  apology  if,  in  discussing  these  matters,  I  should  take 
time  and  occupy  the  attention  of  the  Court  in  arguing  questions  which 
I  may  find  hereafter  not  to  be  questions  in  the  case.  Indeed  from  a 
statement  of  our  distinguished  adversary,  Sir  Charles  Russell,  I  am 
inclined  to  believe  that  most  of  the  propositions  of  fact,  which  have 
been  laid  down  by  my  Associate  Mr.  Carter  and  which  I  mean  to 
sustain  by  proof,  will  be  admitted  by  him  so  far  as  they  relate  to  seal- 
life;  but,  upon  a  vague  statement  of  that  kind  of  which  I  may  not  per- 
fectly apprehend  the  meaning  and  extent,  I  cannot  forbear  going  some- 
what extensively  into  the  proofs. 

Not  only  is  there  an  absence  of  pleadings  to  guide  the  counsel  and 
the  Court,  but  there  is  a  mis-statement  (I  use  it  of  course  in  the  most 
courteous  sense)  a  misapprehension  on  the  part  of  the  counsel  on  the 
other  side  of  the  real  issues  in  the  case — at  least  if  they  do  not  misap- 
prehend them  we  do.  The  lawyers  who  drew  this  being  lawyers,  and 
understanding  how  important  it  was  that  we  should  come  before  the 
Court  with  issues,  that  is  with  allegations  of  an  affirmative  character 
on  the  one  side  and  denial  on  the  other,  have  stated  the  points  of  dif- 
ference as  they  understood  them  to  exist:  they  say  that  the  issues  are 
clear.  This  is  on  page  5  of  the  argument  of  the  British  Counsel : 

Was  the  Government  legally  justified  in  seizing  British  vessels  engaged  in  pelagic 
sealing  in  Behring  Sea  outside  territorial  waters? 

Now  I  make  bold  to  say  that  there  is  no  such  issue  in  this  case.  Nay 
I  go  further  and  say  that  we  are  forbidden  to  discuss,  and  this  high 
Court  is  not  authorized  to  decide,  the  issue  thus  stated  in  the  argument 
of  the  Counsel.  Both  nations  reserved  that  question,  or  those  questions 
to  themselves  and  although  I  am  free  to  confess  that  the  decision  of  this 
high  Tribunal,  on  the  questions  of  fact,  may  have,  and,  no  doubt,  wil], 
have  a  most  important  bearing  on  any  diplomatic  adjustment  hereafter 
to  be  made,  yet  all  those  matters  which  relate  to  liability  are  expressly 
excluded  by  the  terms  of  the  Treaty;  and,  therefore,  I  shall  not  under- 
take to  discuss  the  question  which  our  friends  on  the  other  side  say  is 
the  only  question  in  the  case.  I  have  thought  it  necessary  to  state  this 
at  the  outset,  because  if  our  friends  are  correct  in  their  statement  of 
what  the  issues  are,  then  we  are  entirely  wrong,  and  our  discussion 
should  follow  an  entirely  different  course.  Whether  the  vessels  were 
318 
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properly  arrested  or  not,  whether  the  decision  of  our  Court  in  Alaska 
when  the  res  was  before  it  is  final  or  not,  whether  our  Government  will 
consent  to  abandon  the  effects  of  that  decision,  whether  the  decision 
made  by  this  Tribunal  will  necessarily  decide  those  issues  one  way  or 
the  other,  for  one  party  or  the  other — as  to  that  I  express  no  opinion, 
for  I  have  no  right  to  obtrude  any  upon  a  Court  which  is  not  to  deal 
with  the  questions  involved. 

I  propose,  with  the  permission  of  the  Court,  to  enter  upon  a  some- 
what detailed  examination  of  the  facts.  Both  my  learned  friends  and 
myself  have  stated  to  the  Court  certain  propositions,  and  for  the  pur- 
poses of  the  argument  we  should  naturally  expect  that  they  will  be 
admitted  as  facts  with  the  understanding,  of  course,  that  they  are  to 
be  supported  by  reference  in  the  Case  to  the  testimony  which  supports 
these  propositions.  There  are  many  propositions  which  are  admitted, 
some  which  are  very  imperfectly  denied,  and  as  to  a  few  of  which  it 
would  appear  that  my  learned  friends  have  taken  issue  with  us. 

It  is  admitted  in  the  case  (and  it  is  a  very  important  admission  as 
bearing  on  the  nature  of  the  fur-seal)  that  the  pup  is  invariably  born 
on  land.  Our  Case  states  it  as  briefly  and  tersely  and  compactly  as  pos- 
sible, and  every  one  of  the  propositions  I  am  now  going  to  read,  will,  I 
believe,  be  admitted  to  be  true  on  the  other  side.  It  will  save  time  for 
me  to  read  this,  for  I  am  unable  to  state  it  more  succinctly.  I  am 
reading  from  page  98  of  our  Case,  the  Case  of  the  United  States. 

The  pup  is  born  on  the  breeding  grounds  during  the  months  oi'  June  or  July.  Its 
birth  usually  occurs  within  a  day  or  two  after  the  mother  seal  arrives  on  the  islands, 
and  often  within  a  few  hours.  A  young  seal  at  birth  weighs  from  six  to  eight 
pounds,  its  head  being  abnormally  large  for  the  size  of  its  body;  it  is  almost  black 
in  colour,  being  covered  with  a  short  hair,  which  changes  to  a  silver-gray  colour 
after  the  pup  learns  to  swim.  These  two  grades  of  pups  are  distinguished  by  the 
names  "  black  pups"  and  "gray  pups".  The  coat  of  hair  is  its  only  covering,  the 
under-coat  of  fur  not  being  found  on  the  new- born  seal. 

That  proposition,  I  take  it,  is  undisputed. 

It  is  also  undisputed  that  there  is  only  one  pup  born  at  a  birth.  It 
is  stated  that  there  may  be  exceptional  instances,  phenomenal  instances, 
which  prove  nothing  except  that  there  are  exceptions  to  every  rule; 
that  sometimes  two  are  born  at  a  birth.  But  that  may  be  dismissed 
from  the  consideration  of  the  case;  and  it  will  be  found  that  there  is  no 
dispute  between  the  two  sides  as  to  the  general  fact  that  only  one  pup 
is  born  at  a  birth.  As  the  result  of  a  singular  phenomenon  (and  it  is  a 
phenomenon,  if  the  view  of  the  British  Commissioners  as  to  the  nature 
of  this  animal  is  true)  this  aquatic  or  marine  or  pelagic  animal,  if  born  at 
sea,  will  drown.  Birth  in  its  native  element,  if  I  may  call  the  native 
element  the  element  in  which  it  is  never  born, — birth,  at  all  events,  at 
sea  is  instantly  punished  by  Nature's  law  with  death;  and  a  curious 
illustration  of  this  is  shewn  by  the  fact  that  during  one  year  when  the 
winter  was  extremely  severe  and  lasted  into  the  season  when  the  Islands 
were  generally  free  in  their  approaches  from  ice,  a  number  of  the 
mothers  were  unable  to  reach  shore  in  time,  the  pups  were  born  at  sea, 
and  every  one  of  them  perished.  The  importance  of  this  consideration, 
when  you  examine  into  the  nature  of  the  seal,  cannot  be  overstated. 

Some  details  as  to  this  important  matter  of  fact  will  be  found  in  the 
Case  at  page  99 ;  and  I  will  read  a  few  lines  with  the  evidence  which 
supports  the  statement. 

For  the  first  six  or  eight  weeks  of  its  life  the  pup  is  confined  entirely  to  the  breed- 
ing grounds,  being  unable  to  swim.  Mr.  Thomas  F.  Morgan,  for  nearly  twenty 
years  located  on  the  Pribilof  Islands  as  one  of  the  agents  of  the  lessees,  states  that 
foe  has  often  seen  young  pups  washed  off  by  the  surf  and  drowned.  Dr.  N.  L.  Here- 
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ford,  for  many  years  resident,  physirian  on  the  I'ribilof  Islands,  relates  that  a  pup 
being  round  \vhirh  had  lost  its  mother,  was  placed  near  Mio  water's  ed-e  in  order 
that  it  might  swim  to  an  adjoinin.n'  rookery  and  perchance  find  its  parent.  l)ay  alter 
day,  he  continues,  this  pup  was  watched,  but  it  would  not  go  near  the  water,  and 
neither  did  its  mother  return.  After  several  days  or  so,  a  new  employe  of  thatse 


only,  and  knowing  nothing  whatever  of  fur-seal  lite  and  hal.its.  coming  almi^r  that 
way  and   finding  the  pup  in  the  grass,  thinking,  probably  that  be  had  gotten  lost 
from  the  other  side,  took  him  up  and  threw  him   into  the  water,  with  a  vie 
giving  him  a  chance  of  swimming  back  home.     It  was  mistaken  kindness,  how 
for  he  was  immediately  drowned. 

Dr.  Mclntyre,  a  gentleman  who  will  be  often  quoted  here  and  who, 
from  his  position  and  his  education  and  character,  is  entitled  to  bHi«-f 
whenever  he  asserts  a  fact  within  his  own  knowledge,  —  Dr.  Mel  in 
who  has  made  the  seal  habits  and  industry  a  life  study,  states  "that 
it  should  be  particularly  noted  that  they  (the  pups)  are  not  amphibious 
until  several  /m'A,v  old".  They  become  amphibious  only  as  a  result  of 
education  and  necessity.  It  is  the  necessity  of  going  out  because  when 
the  mother  feels  that  she  has  performed  the  functions  that  Nature  has 
ordained  by  nourishing  her  offspring  with  her  milk  until  it  is  able  to 
contribute  to  its  own  necessities,  she  drives  it  into  the  sea;  takes  it 
with  her  teeth  or  her  flippers,  and  carries  it  to  the  sea,  compels  it  to 
swim,  chastises  it  if  it  does  not,  and  finally  inculcates  into  it  habits  which 
make  it,  after  that  time,  an  amphibious  animal.  So  that  it  is  absolutely 
true,  and  cannot  be  denied,  that  during  a  portion  at  least  of  its  life, 
and  until  education  has  superseded  Nature  or  at  least  helped  it  to  the 
final  effort,  —  during  a  period  of  weeks  or  of  months,  for  we  do  not  all 
agree  about  the  period,  the  seal  is  not  amphibious  but  purely  a  terres- 
trial animal.  That  is  the  time  when,  as  I  said,  not  supposing  there 
could  be  any  contradiction  to  what  seemed  to  me  so  plain  a  proposition, 
the  seal  was  as  much  our  property  as  the  calf,  the  ewe,  the  lamb,  or 
the  colt  upon  our  premises,  and  was  like  them  subject  to  our  decision 
as  to  its  future,  we  being  able  to  kill  it  or  to  preserve  it  as  we  chose. 

The  PRESIDENT.  —  Would  you  call  that  treatment  of  the  young  pups 
by  their  mothers  weaning? 

Mr.  COUDERT.  —  It  is  in  the  course  of  the  process  of  weaning.  I  have 
no  doubt  it  is  one  of  the  first  steps;  but  weaning  does  not  take  place 
in  those  few  weeks.  The  pup  is  gradually  prepared,  and  the  suckling 
goes  on  for  a  period  of  months. 

The  PRESIDENT.  —  While  the  pup  swims? 

Mr.  COUDERT.  —  Bather  while  the  pup  is  learning  to  swim  ;  while  it  is 
playing  about  in  the  water.  It  is  a  long  time  before  the  pup  goes  to 
any  great  length  from  the  land. 

The  young  become  gradually  accustomed  to  the  water,  they  choose 
sheltered  spots,  they  play  about  the  shore,  they  become  familiarized 
with  the  sea  and  when  the  season  comes  and  they  must  go,  they  follow 
in  the  wake  of  the  other  animals. 

The  PRESIDENT.  —  And  then  they  are  weaned? 

Mr.  COUDENT.  —  And  then  they  are  weaned,  but  their  mother  con- 
tinues iu  milk  (there  maybe  as  to  this  some  question)  until  a  late  period 
in  the  fall. 

Now  I  desire,  on  this  point,  to  quote  from  the  British  Commissioners, 
and  I  ought  to  state  now  and  clearly,  the  position  I  take  with  reference 
to  the  report  of  these  gentlemen;  and  if  I  use  any  severity  of  language 
at  times  (which  will  never  I  hope  pass  the  bounds  of  entire  courtesy 
and  respect),  it  is  because  that  report,  as  I  read  it,  is  manifestly  an 
apologia  for  pelagic  sealing.  These  gentlemen  —  gentlemen  of  character, 
of-  course,  education,,  and  intelligence,  or  they  never  would  have  been 
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selected  by  Her  Majesty's  Government  for  these  important  functions — 
assumed  from  the  beginning  that  there  was  a  rivalry  between  the  Cana- 
dian sealers  on  the  one  side  and  the  United  States  on  the  other;  and 
that  it  was  their  patriotic  duty  to  support  pelagic  sealing  whatever 
might  be  the  result  to  the  seals.  My  friend,  Mr.  Carter,  has  already 
alluded  to  this,  and  spoken  upon  it,  and,  in  answer  to  a  question  from 
the  learned  President,  has  stated  that  he  attached  no  importance  what- 
ever to  statements  in  the  report. 

In  another  sense,  I  attach  a  great  deal  of  importance  to  the  state- 
ments in  the  report,  that  is  whenever  they  may  be  construed  as  admis- 
sions. I  say  it  now,  and  I  say  it  frankly,  I  consider  these  gentlemen  as 
hostile  witnesses;  I  am  at  liberty  to  dispute  their  statements  whenever 
they  are  against  the  side  which  I  am  advocating — of  course  not  state- 
ments of  what  they  have  seen  themselves,  for  I  accept  their  assurances 
without  hesitation;  but,  whatever  they  testify  against  us  I  have  a  right 
to  dispute;  and  whenever  they  testify  in  our  favor  I  claim  the  right  to 
accept  their  declaration  as  an  admission,  and  when  I  am  able  to  pro- 
duce an  admission  from  the  British  Commissioners  that  squarely,  flatly, 
emphatically  covers  a  certain  point,  I  shall  consider  my  function  fulfilled 
as  to  the  point  covered,  and  shall  assume  that  my  friends  on  the  other 
side  are  satisfied  that  this  kind  of  evidence  is  conclusive.  This  theory 
derives  an  additional  force  from  the  fact  that  the  Eeport  is  a  part  of 
the  British  Case.  These  gentlemen  have  received  the  very  high  honor 
(and  their  zeal,  if  nothing  else,  entitled  them  to  it),  of  having  their 
report  incorporated  into  their  country's  Case,  and  treated  as  part  of  it. 

The  PRESIDENT. — I  believe,  Mr.  Coudert,  they  owe  that  honor  more 
to  the  American  side,  than  to  the  English  side. 

Mr.  COUDERT. — Well,  we  are  always  over  generous  with  our  adver- 
saries, arid  there  is  nothing  that  we  could  do  in  that  direction  that  would 
surprise  me.  But  if  it  was  extended  to  them  by  the  American  side  as 
a  useful  contribution  to  the  literature  of  seal  life,  seal  habits,  seal 
prospects,  and  seal  necessities,  I  confess  my  inability  to  understand  why 
it  was  done. 

The  British  Commissioners  say  on  page  53,  section  298,  as  to  the  pup's 
swimming : 

It  has  already  been  noted  that  evidence  such  as  to  show  that  the  young  can  swim 
for  a  time  at  or  immediately  after  birth,  has  been  obtained  from  a  number  of  sources, 
though  it  is,  at  the  same  time,  improbable  that  under  any  circumstances  the  young 
is  at  first  fitted  to  maintain  ita  existence  for  any  length  of  time  in  the  open  sea. 
This  is,  however,  not  a  matter  of  any  great  importance,  for  it  is  evidently  the  nor- 
mal method  for  the  young  to  remain  for  some  weeks  ashore  before  venturing  even 
to  enter  the  sea. 

The  comment  upon  this  statement  of  fact  I  do  not  accept  as  part  of 
my  argument.  I  take  the  fact — the  admission — that  the  pups  cannot 
swim  or  support  life  in  the  open  sea  for  any  length  of  time  immediately 
following  their  birth. 

I  also  read  (this  is  taken  from  the  Appendix  to  the  British  Case,  vol- 
ume 3  of  the  papers  presented  to  the  British  Parliament),  the  testimony 
of  a  Mr.  Laing  who  had  been  pursuing  this  business.  It  requires  two 
citations.  It  is  volume  3  of  the  Appendix  to  the  British  Case  U.  S.  of 
1892.  There  is  this  question  on  page  184: 

Among  ail  yearling  grey  pups  there  has  never  been  anyone  known  to  have  found  a 
female?  (A)  Yes,  it  is  a  fact.  I  have  heard  a  great  deal  of  talk  of  females  having 
young  on  the  kelp,  too,  but  I  do  not  think  that  is  so.  Some  hunters  report  seeing 
pups  off  Middleton  Island,  but  I  think  that  is  impossible.  (Q)  Have  you  ever  seen 
them  cut  a  pup  out  of  a  female. seal?  (A)  Yes,  and  I  have  seen  the  pup  so  cut  out 
walk  or  move  about  the  deck  of  the  vessel,  and  I  have  tried  to  raise  it.  I  have  also 
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thrown  it  into  the  water,  and  have  seen  it  swim  almiit    like  a  voting  dog.     I 
seen  it  keep  afloat  for  lilteen  minute--,  as  h'li'j;  as  I  In    vessel  was  within  sight.     On 
the  islands  the  mother  seal  will  take  the,  young  and   f'oivu  them  into  tlm  water  to 
tearh  them  to  swim.     They  will  never  take-  the  water  freely  themselves  for  from  six 
weeks  to  two  months. 

It  is  only  due  to  say  that  here  is  something  that  purports  to  be  evi- 
dence. Whether  our  friends  will  consider  it  evidence  or  not,  I  do  not 
know.  They  offer  it  to  us  as  evidence,  but  I  do  not  think  they  will 
rely  upon  it.  In  case  they  omit  it,  I  will  read  it,  and  your  Honors  will 
determine  whether  this  was  meant  seriously,  or  whether  as  a  sample  of 
grim  humor.  I  am  reading  from  the  Appendix  to  the  Counter  Cast  of 
Her  Majesty's  Government,  volume  2,  page  87. 

Here  is  a  gentleman  who  has  been  seal  hunting  for  G  years.  He  was 
a  resident  of  the  city  of  Victoria,  and  he  says : 

New  born  pups  swim  if  thrown  into  the  water.  I  remember  one  that  I  took  from 
a  cow  and  threw  overboard  that  swam  after  our  boat  for  over  an  hour.  It,  however, 
made  so  much  noise  that  I  caught  it  again  and  killed  it,  as  it  interfered  with  our 
hunting. 

I  make  no  comment  upon  that;  I  simply  read  it.  We  also  assert  as 
a  fact  that  the  pup  during  the  first  few  months  of  its  life,  is  dependent 
on  the  milk  of  the  female  for  its  sustenance,  arid  this  will  be  directly 
in  the  range  of  the  enquiry  put  by  the  President  of  the  learned  Tribu- 
nal as  to  the  weaning  of  the  pup.  The  United  States  Case,  pp.  106  and 
107  says: 

After  learning  to  swim  the  pup  spends  its  time  on  laud  and  in  the  water,  but  the 
greater  portion  is  passed  on  land,  until  its  final  departure,  which  takes  place,  gen- 
erally  about  the  middle  of  November,  but  the  time  depends  a  great  deal  upon  the 
weather. 

In  fact,  I  may  say  that  seals  have  been  known  to  remain  in  very  mild 
seasons  all  through  the  winter,  as  I  think  our  testimony  will  show.  It 
is  evident  that  they  are  only  driven  away  by  the  extreme  cold  and 
the  necessities  of  food,  and  their  departure,  like  the  departure  of  more 
intelligent  beings,  depends  on  the  peculiar  conditions  of  each  year. 
When  the  season  is  very  severe,  they  leave  early;  when  the  season  is 
favorable  and  mild,  they  leave  late. 

During  the  entire  time  the  pups  remain  upon  the  islands  they  are  dependent  solely 
upon  their  mothers  for  sustenance. 

The  importance  of  this  consideration  I  need  not  press,  in  view  of 
what  has  already  appeared  in  the  Case  as  to  the  slaughtering  of  the 
mother. 

Professor  Dall  says  that  the  pups  require  the  nourishment  of  their  mothers  for  at 
least  three  to  four  months  after  birth,  and  would  perish  if  deprived  of  the  same. 
Others  fix  the  period  of  weaning  at  at  least  four  months.  Others  say  that  the  female 
seal  suckles  her  young  as  long  as  it  remains  on  the  islands.  All  agree  that  without 
this  nourishment  the  pup  would  starve  to  death,  and  Dr.  Hereford  gives  an  account 
of  endeavouring  to  raise  a  motherless  pup  by  hand,  which  resulted  in  its  death. 

So  that  even  with  the  utmost  tenderness  and  care,  even  with  the 
greatest  effort,  which,  of  course,  cannot  be  given  to  a  mass  of  young 
seals,  the  seal  perishes  if  the  mother  is  killed. 

The  importance  of  this  question  will  now  justify  my  reading  a  few 
extracts  from  the  testimony,  and  I  shall  read  from  our  volume,  Part 
2nd.  It  is  a  collated  supplement  to  the  Argument  as  raised  by  the 
subjects.  I  have  selected  some  of  the  testimony,  and  although  the 
whole  of  it  is  interesting  and  should  be  read,  and  although  I  shall  take 
the  liberty  of  asking  the  Court  to  examine  it,  yet  I  do  not  think  I  am 
justified  in  occupying  valuable  time  in  reading  it  all  myself,  and  1  shall 
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therefore  select  some  of  the  most  important  witnesses,  and  shall  read 
what  they  say  upon  these  subjects.  As  an  apology,  let  me  say,  if  I 
am  consuming  much  time,  I  am  comforted  by  the  reflection  that  I  am 
saving  the  Arbitrators  some  labor  for  when  they  consider  the  case  they 
will  have  become  imbued  with  the  facts  and  thoroughly  understand 
them.  This  will  be  an  advantage  when  my  friends  come  to  answer,  as 
the  Court  will  then  be  fully  apprised  of  the  position  that  we  take  and 
endeavor  to  sustain  by  testimony.  The  page  is  127  of  a  volume  which 
for  convenience  has  been  printed  and  bound.  It  is  a  collation  of  the 
testimony  upon  every  subject.  It  is  a  sort  of  digest  which  has  been 
very  convenient  to  Counsel,  and  will  be  very  convenient,  I  have  no 
doubt,  to  the  High  Court. 

Mr.  Bryant  is  one  of  the  witnesses  who  have  been  most  frequently 
cited.  From  the  permanency  of  his  tenure  (he  was  on  the  island  seven 
years),  it  is  presumable  he  is  a  reliable  man  when  he  speaks  of  the 
things  he  has  seen.  I  consider  myself  at  liberty  to  dispute  the  con- 
clusions of  any  witness  on  my  side,  and  on  the  other  side,  when  they 
are  merely  an  inference  which  his  mind  gathers  from  facts;  but  when 
a  man,  in  the  position  of  this  witness  whose  position  recommends  him  as 
a  credible  witness,  makes  a  deliberate  statement  I  am  bound  to  accept 
his  testimony  unless  it  is  contradicted  either  by  obvious  facts  or  by 
witnesses  equally  credible  with  himself.  Mr.  Bryant  who  was  in  charge 
of  the  islands  from  1870  to  1877,  says : 

The  pup  is  nursed  by  its  mother  from  its  birth  ou  the  islands,  the  mother  leaving 
the  islands  at  different  intervals  of  time  after  the  pup  is  3  or  4  days  old.  I  have 
seen  pups  which  I  had  previously  marked  by  a  ribbon — I  suppose  those  belong  to 
us — left  for  three  or  four  days  consecutively,  the  mothers  going  into  the  water  to 
feed  or  bathe.  A  mother  seal  will  instantly  recognize  her  offspring  from  a  large 
group  of  pups  on  the  rookery,  distinguishing  it  by  its  cry  and  by  smell ;  but  I  do 
not  think  a  pup  can  tell  its  own  mother,  as  it  will  nose  about  any  cow  which  comes 
near  it. 

His  inference  is,  it  cannot  recognize  its  mother.  Perhaps  that  is 
true.  On  the  other  hand,  it  may  be  that  the  hungry  pup  does  not  care 
whether  the  sustenance  is  furnished  by  its  mother  or  any  other  nurs- 
ing female.  At  all  events,  the  pup  does  go  about  trying  to  get  milk 
from  any  seal  that  it  can  find,  whereas  the  mother  with  the  maternal 
instinct  given  her  to  provide  for  her  own  offspring  and  no  other,  will 
not  be  satisfied  until  she  has  found  her  offspring  and  nourished  it. 

The  PRESIDENT. — Does  not  that  contradict  the  assertion  that  when 
the  mother  is  killed,  the  pup  must  necessarily  perish. 

Mr.  COUDERT. — No,  it  sustains  it.  Perhaps  I  have  not  made  myself 
clear,  or  I  do  not  understand  the  question. 

The  PRESIDENT. — If  the  pup  takes  milk  from  another  nurse. 

Mr.  COUDERT. — The  pup  tries  to  take  milk,  and  the  mother  does  not 
permit  it.  The  pup  will  take  care  of  itself  if  the  mothers  will  allow  it. 
The  hungry  stomach  in  the  pup  has  no  regard  to  the  rights  of  prop- 
erty, and  the  pup  will  go  round  poaching  wherever  it  can.  No  human 
being  can  tell  this  Court  whether  it  knows  its  mother  or  not.  We  may 
infer  if  we  please  from  its  going  about,  as  some  do,  that  it  does  not 
recognize  its  mother.  I  am  inclined  to  think  that  this  is  no  proof  at 
all,  and  that  this  hungry  pup  is  taught  by  nature  to  feed  wherever  it 
can  procure  food. 

But  where  the  mischief  comes,  and  the  destruction  begins,  is  that  the 
pup's  theory  is  not  accepted  by  the  mother.  She  preserves  her  treasures 
for  her  offspring  alone,  and  when  she  is  doad  then  the  fountain  of  life  is 
dried  up.  And  let  me  here  follow  out  the  idea  of  the  learned  President 
and  say  that  even  if  it  were  so — even  if  it  were  true  that  the  cow  will 
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permit  any  pup  to  suckle  it,  this  fact  would  only  be  a  mitigation,  but 
not  a  cure,  for  the  trouble;  because  Nature  supplies  just  enough.  There 
is  no  reason  to  suppose  that  she  supplies  an  excess.  If  there  are  10,000 
mothers  nourishing  10,000  pups,  and  there  is  only  sufficient  sustenance 
in  those  10,000  mothers  for  those  10,000  pups,  it' 5, 000  of  those  mothers 
are  killed,  suffering  and  death  must  ensue  because  only  5,000  will 
receive  sufficient  nourishment.  Of  course  the  suffering  would  be  miti 
gated.  The  pups  might  get  some  little  nourishment  here  and  the  e, 
and  death  might  not  be  instantaneous  and  sure,  but  yet,  if  you  were  to 
take  away  part  of  the  supply  of  food,  there  must  be  stitl'ei  in^.  and,  if 
the  diminution  is  great,  there  must  be  death.  If  we  show  that  some  of 
these  people  take  500,  1,000  and  2,000  mothers  full  of  milk  in  OIK;  o 
their  expeditions,  it  is  plain  that  that  milk  was  intended  for  the  pups; 
the  pups  do  not  get  it,  and  therefore  the  pups  die. 

The  PRESIDENT. — You  are  not  aware  that  seal  milk  has  ever  been  col- 
lected by  man's  hand  and  used  perhaps  as  a  beverage  and  food  by  the 
natives? 

Mr.  COUDERT. — I  do  not  think  that  it  is.  There  is  no  evidence  that  I 
have  seen  in  the  book  that  it  ever  has  been.  Probably  for  some  reason 
or  other  it  is  not  palatable;  but  one  would  suppose  that  as  in  the  case 
of  goats,  or  any  other  animal  (other  than  cows),  the  effort  would  have 
been  made  and  that  some  one  would  claim  that  the  milk  of  the  seal 
possessed  great  curative  properties. 

The  PRESIDENT. — If  it  were  a  domestic  animal  it  would  be  a  natural 
idea;  but  your  assertion  is  that  the  mother  seal  has  only  milk  for  one 
offspring. 

Mr.  COUDERT.— That  is  all.  I  want  to  read  also  from  the  evidence 
of  another  witness,  who  has  been  frequently  quoted,  on  page  129,  who 
has  lived  on  the  islands  since  1869.  Of  course  if  he  does  not  know  all 
about  seal  life  he  must  be  a  very  stupid  man,  and  if  he  makes  a  mis- 
statement  the  probability  is  he  does  it  intentionally.  He  says : 

Until  1891  we  were  allowed  to  kill  several  thousand  pup  seals  for  food  in  Novem- 
ber about  the  time  they  were  ready  to  leave  the  Island.  We  generally  killed  ten  or 
twelve  for  every  person  on  the  Island,  and  when  we  killed  them  they  were  always 
found  to  be  full  of  milk. 

You  will  observe  that  this  was  in  November,  when  the  seals  are  on 
the  eve  of  their  departure,  and  this  would  carry  out  what  was  stated 
in  the  Case,  and  prove  that  it  is  accurate  and  true,  namely,  that  during 
this  whole  period  the  pups  subsist  entirely  on  milk. 

The  PRESIDENT. — At  any  rate  this  seems  to  contradict  the  statement 
that  female  seals  are  never  killed  on  the  islands. 

Mr.  COUDERT.— They  are  not  killed  on  the  islands. 

The  PRESIDENT. — He  says  that  they  are  found  full  of  milk. 

Mr.  COUDERT. — No.  The  pups  are  found  full  of  milk  on  opening 
their  stomachs. 

The  PRESIDENT. — Perhaps  so ;  I  beg  your  pardon. 

Mr.  COUDERT. — There  is  no  other  food  found  in  them.  When,  the 
others  are  killed,  fish  and  various  other  products  of  the  sea  are  found 
in  their  stomachs;  but  until  the  pups  leave  the  island  there  is  no  evi- 
dence that  any  nutritious  substance  is  found  in  them  except  milk.  And 
I  may  say  in  this  connection  to  the  learned  President,  that  during  a  long 
time,  and  when  pelagic  sealing  had  not  made  the  most  rigid  economy 
a  necessity,  the  inhabitants  of  the  island  were  allowed  to  take,  for  their 
own  purposes  of  food,  a  certain  number  of  pups  in  November;  and  we 
can  well  imagine  that  they  would  have  preferred  to  eat  the  pups  rather 
than  the  older  animals — but  even  then  only  the  male  pups  were  killed. 
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And  I  want  to  have  it  well  understood — and  the  question  put  by  the 
learned  President  makes'  me  anxious  that  1  should  be  understood  as 
saying,  that  absolute  and  religious  respect  is  paid  to  the  life  of  the  female 
on  the  island,  and  that  even  this  killing  of  male  pups  has  been  stopped. 
We  do  not  now  allow,  even  for  the  purpose  of  food,  the  male  pups  to  be 
killed  since  this  diminution  in  the  supply  of  seals  has  been  manifest. 
The  inhabitants  must  provide  themselves  with  other  food ;  they  are  at 
liberty  to  eat  the  carcasses  of  those  that  are  killed  for  their  skins,  but 
it  is  forbidden  to  kill  a  pup  even  for  purposes  of  food. 

Then  there  is  on  the  same  page  the  evidence  of  Mr.  Redpath,  one  of 
the  witnesses  we  select  as  being  sufficiently  reliable.  He  is  a  man  who 
had  been  employed  in  these  islands  since  1875. 

After  learning  to  swiin,  the  pups  still  draw  their  sustenance  from  the  cows,  and  I 
have  noticed  at  the  annual  killing  of  pups  for  food  in  November  that  their  stomachs 
were  always  full  of  milk  and  nothing  else,  although  the  cows  had  left  the  islands 
some  days  before,  I  have  no  knowledge  of  the  pups  obtaining  sustenance  of  any  kind 
except  that  furnished  by  the  cows;  nor  have  I  ever  seen  anything  but  milk  in  a  dead 
pup's  stomach. 

If  this  man  is  a  truthful  witness  that  part  of  the  case  is  disposed  of. 
I  will  now  read,  from  page  114  of  our  Case,  a  brief  extract,  although 
I  have  already  touched  upon  the  same  subject: 

A  cow,  as  soon  as  a  pup  is  brought  forth,  begins  to  give  it  nourishment;  the  act 
of  nursing  taking  place  on  land  and  never  in  water,  and  she  will  only  suckle  her  own 
offspring. 

That  is  what  I  have  been  endeavouring  to  demonstrate. 

These  facts  are  verified  by  many  others  experienced  in  the  habits  of 
seals;  and  upon  this  subject,  as  to  which  enquiry  was  made  by  the 
learned  President  of  the  Tribunal  Mr.  Morgan  says: 

The  pup  does  not  appear  to  recognise  its  mother,  attempting  to  draw  milk  from 
any  cow  it  comes  in  contact  with;  but  a  mother  will  at  once  recognise  her  own  pup 
and  will  allow  no  other  to  nurse  her.  This  I  know  from  often  observing  a  cow 
fight  off  other  pups  who  approached  her,  and  search  out  her  own  pup  from  among 
them,  which  I  think  she  recognises  by  its  smell  and  cry. 

And  Mr.  Falconer,  another  witness  who  has  had  very  long  and  exten- 
sive experience,  says : 

A  mother  will  at  once  recognise  her  pup  by  its  cry,  hobbling  over  a  thousand 
bleating  pups  to  reach  her  own,  and  every  other  approaching  her  save  this  little 
animal,  she  will  drive  away.  These  facts  are  verified  by  many  others  experienced 
in  the  habits  of  seals. 

Now,  in  this  volume  that  I  was  calling  attention  to  a  moment  ago, 
volume  the  2nd  arranged  by  subjects,  there  is  a  mass  of  testimony  from 
which  I  will  only  briefly  extract  passages.  The  Arbitrators  will  do  us 
the  justice  to  observe  that  we  have  made  every  effort,  and  the  most 
diligent  efforts  to  satisfy  their  conscience  upon  the  facts,  and  that  we 
have  produced  witnesses  not  only  in  great  numbers  but  of  very  high 
character. 

I  now  read  from  page  144.  The  oldest  sealer  on  the  Island,  who  had 
lived  there  50  years,  says : 

The  mother  seals  know  their  own  pups  by  smelling  them,  and  no  seal  will  allow 
any  but  her  own  pup  to  suck  her. 

Then,  on  page  146,  there  is  a  citation,  also  from  Mr.  Bryant,  whom  I 
have  just  mentioned,  in  which  he  says: 

I  am  positive  that  if  a  mother  seal  was  killed  her  pup  must  inevitably  perish  by 
starvation.  As  evidence  of  this  fact  I  will  state  that  I  have  taken  stray,  motherless 
pups  found  on  the  sand  beaches  and  placed  them  upon  the  breeding  rookeries  beside 
milking  females,  and  in  all  instances  these  pups  have  finally  died  of  starvation. 
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If  he  tells  the  truth,  this  subject  ought  to  be  practically  dispn- 
It  is  not  an  inference;  it  is  observation,  not  j^urss -work,     it  is  the  >iat 
incut  of  a  man  who  has  had  eyes  and   used  them,  and  whose  busin< 
it  was  to  use  them  in  connection  with  this  vn-y  matter. 

Now  we  find  a  priest  on  those  Islands,  Father  Kushen,  who  says  01 
page  145 : 

No  cow  will  surl<lr  :my  pup  but  her  own,  im<l  I  him-  often  watf-ln-d  a  (><>\v  drivin; 
pups  from  her  until  she  found  her  own.  She  knows  her  pup  by  smelling  it. 

Then  says  Mr.  Mclntyre: 

The  pups  do  not  appear  to  recognize  theirown  dams,  but  the  mother  distinguish.* 
her  own  offspring  with  unerring  accuracy  and  allows  no  other  to  draw  her  milk. 

And  another  witness,  Anton  Melovedoff,  who  has  also  had  very  vj 
experience  and  who  has  made  very  full  depositions  in  this  case,  says: 

When  the  cows  return,  they  go  to  their  own  pups,  nor  will  a  cow  sm-kle  any  puj 
but  her  own.  The  pups  would  suck  any  cow  that  would  let  them,  for  they  do  not 
seem  to  know  one  cow  from  another. 

That  is  the  appearance  of  them. 

No  cow  will  nurse  any  pup  but  her  own,  and  I  have  often  watched  the  pups 
attempt  to  suck  cows,  but  they  were  always  driven  off;  and  this  fact  convinces  me 
that  the  cow  recognises  her  own  pup  and  that  the  pup  does  not  know  its  dam. 

I  have  now  given  the  High  Tribunal  the  testimony  that  we  produce 
on  this  point.  It  seems  to  us  that  it  is  absolutely  conclusive.  In  fact, 
from  the  very  nature  of  it,  assuming  it  to  be  reliable,  the  result  cannot 
remain  in  doubt.  If  these  men,  who  have  lived  on  the  Islands  these 
many  years,  with  their  vast  experience  say:  we  saw  this  and  we  did 
this,  and  we  know  this,  you  may  bring  scientists  without  end  who  will 


say  we  never  saw,  heard,  or  did  this,  and  yet  the  testimony  must  remain 
unshaken. 


The  British  Commissioners,  however,  place  great  reliance  upon  the 
testimony  of  Mr.  Macoun,  a  gentleman  of  character  and  intelligence, 
who  visited  the  Island  and  was  there  for  a  very  brief  period.  He  was 
there  in  1892;  that  is  last  year,  and  spent  some  time  there,  no  doubt  in 
a  conscientious  investigation  of  seal-life;  and,  if  his  testimony  should 
differ  from  that  of  others,  I  should  say  that  others,  being  equally 
credible,  are  entitled  to  be  believed  because  their  experience  is  of  the 
highest  order  and  of  the  most  extensive  character.  But  although  Mr. 
Macoun  is  brought  forward  as  a  witness,  apparently,  to  dispute  our 
propositions,  I  will  submit  to  the  Court  that  if  there  were  no  other 
testimony  in  the  case  than  that  of  Mr.  Macoun,  the  propositions  stated 
in  support  of  the  Case  of  the  United  States  would  there  find  full  sup- 
port, and  it  should  be  taken  as  conclusive,  so  far  as  experience  limited 
in  extent  and  in  point  of  time  can  ever  be  supposed  to  fix  definitely  a 
scientific  proposition. 

I  desire  now  to  read  Mr.  Macoun's  testimony  in  the  Appendix  to  Her 
Britannic  Majesty's  Counter  Case,  volume  I,  on  page  142:  "On  St. 

George  Island,  15th  July," this  is  very  interesting;  it  is  very 

graphic.  It  is  well  told.  All  our  witnesses  have  not  the  same  facility 
of  expression  as  Dr.  Macoun,  and  it  is  quite  refreshing  to  find  a  man 
able  to  express  himself  in  such  an  interesting  manner. 

On  St.  George  Island,  15th  July,  as  I  sat  on  the  low  cliffs  overlooking  a  part  of 
North  Rookery,  1  saw  three  cows  come  ashore.  One  of  them  was  still  gravid. 

Senator  MORGAN. — What  year  is  he  speaking  of? 
Mr.  COUDERT.— 1892.    He  was  there  for  a  few  days  in  1891 ;  but  hi 
first  visit  of  any  extent  was  in  1892. 
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I  saw  three  cows  come  asliore.  One  of  these  was  still  gravid.  Each  of  the  others 
on  coming  out,  turned  her  head  about  from  side  to  side  uttering  at  short  intervals  a 
cry  used  by  most  female  seals  as  they  come  ashore.  In  each  case  several  pups  went 
towards  the  cow,  in  one  instance  five  were  about  her  at  one  time.  These  were  smelt 
or  nosed  over  and  shoved  away,  or  struck  gently  with  a  flipper,  and  one  by  one  they 
dropped  off.  The  cow  then  moved  slowly  back  towards  the  rear  of  the  rookery. 
She  was  " attached"  by  nearly  every  pup  she  passed  close  to.  These  she  put  away 
from  her,  calling  out  from  time  to  time  as  if  for  her  own  young  one.  Amongst  the 
first  pups  that  had  approached  her  was  one  that  persistently  followed  her,  attempt- 
ing to  suck  every  time  she  stopped,  several  times  securing  the  teat,  while  the  cow 
nosed  over  other  pups.  It  was  evident, 

Perhaps  it  would  not  have  been  as  evident  to  the  other  and  more 
experienced  men  as  to  Mr.  Macoun  ;  but  it  was  evident  to  him. 

that  the  mother  seal  was  searching  for  her  own  young  one,  and  that  she  thought 
that  the  pup  following  her  was  not  it,  as,  often  while  the  young  one  was  close  beside 
her,  the  cow  would  stop  at  a  pod  of  pups  and  examine  and  smell  every  one  of  them. 
Whenever  this  pup  attempted  to  suck  and  was  seen,  or  perhaps  felt,  by  the  mother 
seal,  it  was  pushed  away  and  she  moved  on,  followed  as  before  by  the  pup.  She 
reached  at  last  a  small  harem  near  the  back  of  the  rookery,  where  she  lay  down  on 
her  side  and  was  soon  asleep. 

Still  followed,  you  will  observe,  by  this  persistent  pup !  Tenacem 
propositi  he  certainly  was;  and,  whether  his  claim  was  founded  on  good 
title  as  far  as  lineage  is  concerned,  is  a  matter  of  inference;  I  think  the 
inference  is  tolerably  plain. 

The  pup  immediately  began  to  suck,  stopping  whenever  the  cow  awakened,  which 
happened  at  very  short  intervals,  beginning  again  as  soon  as  the  cow  slept.  It  was 
at  last  satisfied,  and  lay  down  at  some  distance  away  and  went  to  sleep. 

Now,  I  read  from  a  little  further  down. 

On  the  18th  July,  on  North  rookery,  St.  George  Island,  a  cow  was  seen  by  me  to 
come  from  the  water,  and  after  calling  out  as  if  for  her  young  one,  she  was  approached 
by  several  pups,  as  had  been  noted  frequently  before;  and,  as  is  usual  when  cows 
come  from  the  water,  these  pups  attempted  to  suck,  but  were  driven  away.  One 
persistently  followed  her;  the  cow  smelt  it  over  many  times,  as  if  uncertain  whether 
it  was  her  own  or  not,  but  did  not  stop,  and  pushed  the  pup  from  her.  Though  the 
pup  continued  following  her,  the  cow  did  not  cease  crying  out  at  intervals  in  the 
manner  peculiar  to  them  when  calling  for  their  young  ones.  Other  pups  came  to 
her,  which  she  smelt  in  the  usual  way,  but  finally  she  lay  down  and  allowed  the  pup 
that  had  been  following  her  from  the  first  to  nurse.  If  this  pup  were  her  own,  it 
would  seem  that  the  female  was  for  a  long  time  uncertain  whether  it  was  so  or  not. 

These  scientists  make  very  nice  distinction  on  these  subjects  which, 
perhaps,  our  plainer  men  do  not  make  as  to  the  mental  operations  of 
the  cow  in  recognising  her  pup : 

For  while  the  pup  kept  up  with  her  most  of  the  time,  and  was  often  beside  her, 
she  continued  to  call  out  as  if  dissatisfied,  and  did  not  cease  smelling  all  the  pups 
that  came  to  her.  It  is  noteworthy  that  she  did  not  go  to  the  back  of  the  rookery- 
ground,  but,  after  reaching  the  middle  of  it  moved  about  to  the  right  and  left  for 
more  than  15  minutes,  the  pup  following  her,  and  lay  down  at  last  on  a  rock  that 
she  had  passed  several  times.  Were  the  pup  her  own,  there  is  no  apparent  reason 
why  she  should  not  have  lain  down  when  first  joined  by  it. 

Probably  she  had  reasons  of  her  own;  I  am  utterly  unable  to  say  to 
the  Court  what  the  reasons  were. 

Had  the  pup  not  followed  her  and  finally  been  allowed  to  nurse,  her  actions  were 
such  that  any  one  must  have  concluded  that,  for  more  than  15  minutes,  she  had  been 
searching  for  her  pup  without  finding  it. 

But  as  the  pup  did  follow  her  and  did  finally  nurse,  this  hypothesis 
does  not  come  into  play. 

In  both  cases  referred  to  above,  the  pups  persisted  in  following  the  cows,  though 
repulsed  by  them,  and,  while  in  one  instance  the  cow  laid  down  and  went  to  sleep, 
the  pup  then  helping  itself;  in  the  other,  the  cow,  after  a  long  delay,  and  in  evident 
uncertainty  as  to  whether  the  pup  were  her  own  or  not,  voluntarily  suckled  it. 
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How  the  evident  uncertainty  of  a  inotlier-cow  could  be  explained  to 
this  scientific  gentleman,  I  am  also  at  a  loss  to  understand. 

Instances  similar  to  these  were  noted  whenever  any  considerable  time  was  spent 
in  watching  a  particular  part  of  a  rookery. 

This  is,  in  every  case  a  number  of  pups  pursued  the  mother  and  were 
driven  away,  and  finally  she  consented  that  one  of  the  pups  should 
draw  food  from  her. 

At  any  time  pups  might  be  seen  nursing  everywhere  on  the  rookeries,  but  it  was 
not  often  that  a  female  was  actually  seen  to  come  from  the  water,  and,  within  a 
short  time,  find  a  pup  to  nurse,  as  would  be  expected  if  it  were  true  that  she  had 
a  long  distance  out  at  sea,  and  perhaps  many  days  absent  from  the  rookery. 


AVhen  females  were  seen  to  come  from  the  sea  and  soon  afterwards  allow  a  pup  to 


nurse,  it  was  generally  under  circumstances  such  as  those  above  referred  to. 


If  this"  happened  only  in  the  case  of  the  cows  coming  from  the  sea 
and  not  of  those  that  were  remaining  on  land,  possibly  a  suggestion  that 
I  have  heard  made,  but  which  I  cannot  give  as  evidence,  for  I  do  not 
know  that  it  is  in  the  Case,  may  suggest  itself  to  the  mind  of  the  Court, 
viz,  that  on  coming  from  the  sea,  being  still  drenched  with  the  water, 
they  refuse  for  some  reason  .that  nature  has  given  them,  to  allow  the 
pup  to  suckle.  We  know  in  the  domestic  life  of  animals  there  are  cer- 
tain reservations,  and  wise  masters  will  not  allow  a  heated  animal  to 
suckle  her  young,  but  there  the  master  interposes,  the  proprietor,  who 
is  intelligent  enough  to  understand  these  rules  and  laws  of  nature. 

On  the  16th  July,  at  Starry  Arteel  Rookery,  St.  George  Island,  I  watched  five 
female  seals  come  from  the  water  at  different  times.  All  called  out  at  intervals  as  if 
for  their  young  ones.  As  they  slowly  made  their  way  among  the  harems  many  pups 
attempted  to  nurse,  but  none  were  allowed  to  do  so,  and  every  one  of  these  cows, 
after  wandering  about  for  some  time  in  an  apparently  aimless  manner,  lay  down  and 
went  to  sleep  without  having  given  up  any  milk. 

What  can  be  stronger  than  that?  Does  it  not  outweigh  any  specu- 
lation as  to  the  mental  operations  of  the  cow?  Here,  with  nature 
clamouring  to  the  cow  that  she  should  be  rid  of  this  which  was  given 
to  her  for  distribution  and  not  to  preserve— with  this  embarrassing 
material  to  distress  her,  with  all  these  pups  clamouring  for  food,  she 
refuses,  and  finally  goes  to  sleep  with  her  udders  distended,  because 
nature  had  instructed  her,  when  she  was  born,  that  she  should  give  this 
only  to  her  young.  And  in  connection  with  this  I  would  like  to  cite, 
and  I  take  great  pleasure  in  citing,  a  gentleman  as  to  whose  intelli- 
gence and  character  there  can  be  no  dispute,  and  whom  we  are  happy 
to  call  our  friend.  I  allude  to  Mr.  Tupper  in  Appendix,  Volume  3  Beh- 
ring  Sea  Arbitration,  papers  presented  to  the  British  Parliament,  page 
436 — the  title  is  U.  S.  No.  2 — Mr.  Tupper  in  his  memorandum  on  Mr. 
Blaine's  letter  to  Sir  Julian  Pauncefote,  dated  March  1st,  says,  in  con- 
nection with  the  statement  that  indiscriminate  slaughter  destroyed 
them  by  thousands, 

This  statement,  cited  in  the  United  States  Case,  is  direct  authority  for  the  Cana- 
dian contention.  It  illustrates  three  important  points. 

That  indiscriminate  slaughter  on  the  breeding  grounds  is  injurious,  and  in  time 
destructive. 

Which  we  accept,  which  we  claim,  and  which  we  insist  upon,  that 
the  indiscriminate  slaughter  on  the  breeding  grounds  is  injurious,  and 
must  in  time  be  destructive.  It  has  been  destructive  in  the  past  in 
every  sealery  except  this  of  Bering  Sea. 

2.  That  when  the  mothers  are  killed,  the  young  pups  dying  in  consequence,  are 
found  on  the  island. 
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This  is  the  point  that  we  consider  extremely  important  to  establish. 
Then  he  quotes  Mr.  Taylor  who  was  on  the  islands  in  1881 ;  this  is  on 
page  439  of  the  same  book. 

The  witness  thinks  there  is  some  damage  doue  in  killing  and  shooting  of  the  cows, 
and  leaving  so  many  young  without  their  mothers.  There  would  be  less  doubt 
respecting  the  cows  being  shot,  or  lost  if  it  was  satisfactorily  shown  that  large  num- 
bers of  young  pups  were  found  dead  in  the  rookeries. 

The  point  of  all  this,  in  fact  the  double  point,  is,  that  we  show  in  the 
first  place  that  this  animal,  at  times  at  least — during  a  certain  period 
.of  the  year  at  least,  is  a  terrestrial  and  quasi-domestic  animal.  We 
show  that  the  pup  is  entirely  dependent  upon  its  mother,  and,  as  a  cor- 
ollary from  which  there  can  be  no  dissent,  when  the  mother  is  killed 
under  those  circumstances  the  pup  must  perish.  As  I  had  the  honour 
to  state  to  the  Court  yesterday,  when  a  pelagic  sealer  kills  a  nursing 
mother  he  kills  the  pup  on  the  island  with  unerring  accuracy.  The 
death  of  the  pup  is  as  sure  to  follow  the  death  of  the  mother  as  the  sun 
to  follow  the  night.  He  is  able  by  this  process  to  kill  two  or  three  at 
one  time.  In  all  cases  we  may  say  when  he  kills  the  mother  on  the 
feeding  grounds  100  or  200  miles  away,  leaving  a  pup  on  shore,  that 
there  is  the  destruction  of  three  animals,  and  the  skin  of  one  only 
secured,  if  there  are  no  green  hunters  about,  and  only  skillful  ones  who 
are  able  to  rescue  the  one  that  is  shot  before  it  sinks  to  the  bottom  of 
the  sea. 

We  also  claim  (and  this  is  an  admitted  fact  in  the  case)  that  the  pup 
migrates  with  others  in  the  herd  in  the  fall.  As  to  the  course  of  the 
migration  of  the  herd,  that  is  also  practically  admitted.  I  do  not  think 
there  is  any  such  difference  between  us  as  to  require  examination.  It 
is  also  stated  (and  as  to  this  there  is  no  contradiction)  that  when  the 
bulls  leave  the  islands,  they  never  go  further  south  or,  at  all  events, 
seldom  go  further  south,  and  are  seldom,  if  ever,  seen  south  of  latitude 
50°.  The  other  animals  do  go  beyond  that  limit,  and  this  may  be  of 
some  importance,  in  considering  the  question  of  the  double  residence 
which  is  assigned  to  these  animals  by  the  British  Commissioners.  It 
is  said  that  they  have  two  homes,  one  on  the  islands  and  the  other  on 
the  open  sea.  It  is  proved  that  the  other  seals  than  the  bulls  do  go 
further  south,  which  shows  that  there  is  no  common  home  even  at  sea 
for  the  whole  herd  of  the  animals.  Certainly  the  bulls  are  entitled  to 
some  consideration  as  members  of  the  family  of  seals,  and  it  being  proved 
that  they  do  not  and  that  the  others  do  go  further  south  than  50°,  the 
evidence  is  irresistible  that  they  have  no  common  centre  of  attraction 
outside  the  Pribilof  Islands. 

The  PRESIDENT. — You  mean  the  cows  and  pups. 

Mr.  COUDERT. — I  mean  the  cows  and  pups. 

The  PRESIDENT.— And  the  bachelors. 

Mr.  COUDERT. — And  the  bachelors ;  they  go  south ;  but  I  sayr  as  » 
herd,  as  a  family — the  father,  the  mother  and  the  children — there  is  no 
common  home  for  them  upon  the  earth  and  upon  the  sea  except  upon 
the  Pribilof  Islands.  I  mean  there  is  no  home  where  they  can  at  any 
time  unite  and  make  their  common  habitat  or  domicile.  "As  is  stated 
by  the  British  Commissioners  on  that  point  at  page  31,  section  193 — 

It  is  a  noteworthy  and  interesting  fact,  ascertained  in  the  course  of  the  present 
inquiry,  that  the  full-grown  males,  known  as  "beach-masters"  or  "seacatchie" 
have  seldom  or  never  been  reported  to  the  south  of  the  50th  parallel,  while  all  other 
classes  of  seals  are  found  in  considerable  numbers  much  further  south. 

So  that  when  they  gather  together  on  those  islands  they  gather  there 
by  their  common  consent  and  instinct.  That  is  the  only  place  which 
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they  frequent  together  as  a  family  or  herd.  To  me,  I  confess,  it  seems 
to  verge  u IKHI  absurdity  t<>  talk  about  a  double  habitat  for  these  ani- 
mals, a  habitat  or  home  upon  the  land  and  another  upon  a  space  of 
1,000  miles  of  ocean.  They  leave  their  home  for  food.  They  are  dri  ven 
away  by  the  necessities  of  climate.  They  never  land  at  any  other 
place.  They  never  live  upon  land  unless  on  our  islands,  and 'l  think 
we  are  justified  in  saying,  beyond  any  fear  of  contradiction,  that  there 
is  the  only  home  that  they  possess. 

That  they  do  not  land  except  on  the  Pribilof  Islands  is  practical^ 
admitted,  but  I  would  like  to  read  one  or  two  extracts  in  order  that 
may  not  ask  the  Court  to  take  anything  for  granted.  1  select  from  the 
collated  testimony  page  86,  a  brief  extract  from  the  testimony  of  Mr. 
Daniel  Webster,  and  I  do  this  with  especial  satisfaction,  because  Mr. 
Webster  is  not  only  an  intelligent  and  reliable  "man,  but  the  British 
Commissioners  themselves  have  spoken  of  him  as  a  witness  in  whom 
trust  could  be  placed.  He  entered  the  Islands  with  the  United  States 
and  has  lived  there  ever  since  and  so  conducted  himself  that  even  the 
British  Commissioners  accept  him  as  a  reliable  and  truthful  witness. 

In  my  twenty-three  years'  experience  as  a  whaler  in  Behring  Sea  and  the  North 
Pacific,  during  which  time  I  visited  every  part  of  the  coast  surrounding  these  waters 
and  my  subsequent  twenty-four  years'  experience  on  the  seal  Islands  in  Behring  and 
Okhotsk  seas,  I  have  never  known  or  heard  of  any  place  where  the  Alaskan  fur-seals 
breed  except  on  the  Pribilof  group  in  Behring  Sea.  These  islands  are  isolated  and 
seem  to  possess  the  necessary  climatic  conditions  to  make  them  the  favourit<-  breed- 
ing grounds  of  the  Alaskan  fur  seals,  and  it  is  here  they  congregate  during  the  sum- 
mer months  of  each  year  to  bring  forth  and  rear  their  young. 

I  shall  not  multiply  extracts  for  I  conceive  this  to  be  substantially 
conceded  and  with  some  slight  differences  in  expression,  I  may  say  the 
British  Commissioners  themselves  accede  to  this  proposition.  They  do 
threaten  us,  it  is  true,  and  say  that  if  we  do  not  mend  our  methods  on 
the  Islands  these  animals  may  be  driven  off  and  go  to  some  other  place. 
They  do  not  tell  us  to  what  place  they  might  go.  If  they  did  we  might 
protect  ourselves  by  acquiring  those  islands  or  lands  Avherever  they  may 
be.  But  after  all,  with  all  respect  for  the  ingenuity  of  the  speculation, 
it  is  only  speculation,  and  as  these  seals  have  been  going  there  for  100 
years  and  they  have  never  been  treated  so  well  on  the  Islands  as  they 
are  now,  I  think  we  may  view  with,  composure  the  threat  that  they  may 
leave  us  at  some  indefinite  period  for  some  undefined  spot. 

Mr.  Justice  HARLAN. — Is  the  blue  colour  on  the  map  intended  to  show 
the  general  migration  route  of  the  seal  from  the  Pribilof  Islands  and 
back. 

Mr.  COUDERT. — Yes;  the  dark  lines  show  the  track  pursued  by  the 
bulls.  I  will  now  read  but  two  or  three  lines  from  the  deposition  of 
Mr.  Laing.  It  is  very  brief.  He  is  one  of  the  most  experienced  wit- 
nesses. This  is  page  188  of  Volume  3  of  the  British  Appendix. 

You  have  never  heard  of  any  rookery  along  the  coast?  I  never  heard  of  one. 
There  is  a  rookery  of  sea  lions  off  Queen  Charlotte  Island,  but  I  never  heard  of  any 
of  seals. 

Here  I  wish  to  call  attention  to  another  point,  and  one  of  consider- 
able importance;  and  I  am  free  to  say  I  do  not  know  whether  there  is 
any  dispute  about  it  or  not.  I  think  it  is  practically  admitted;  but  I 
would  prefer,  in  view  of  its  importance,  to  read  some  testimony  briefly  ' 
on  the  subject.  I  read  from  the  United  States  Case,  page  94,  as  to  the 
distinction: 

The  two  great  herds  of  fur-seals  which  frequent  the  Bearing  Sea  and  North  Pacific 
Ocean  and  make  their  homes  on  the  Pribilof  Islands,  respectively,  are  entirely  dis- 
tinct from  each  other. 
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That  is  a  proposition  which  we  think  is  plainly  and  clearly  established 
by  the  testimony. 

I  will  read  upon  this  the  statement  of  the  British  Commissioners ; 
section  198: 

The  facts  already  cited  in  connection  with  the  migration  of  the  seals  on  the  east 
side  of  the  Pacific,  show  that  these  animals  enter  and  leave  Behring  Sea  almost 
entirely  by  the  eastern  passes  through  the  Aleutian  chain,  and  that  only  um'er 
exceptional  circumstances,  and  under  stress  of  weather,  are  some  young  seals,  while 
on  their  way  south,  driven  as  far  to  the  west  as  Atka  Island. 

Mr.  Justice  HAUL  AN. — Is  that  the  westernmost  island? 

Mr.  COUDERT. — No.    It  is  there. 

\Mr.  Lansing  pointed  it  out  on  the  map.] 

It  is  only  under  exceptional  circumstances  that  a  few  pups,  being- 
light  and  weak,  are  driven  by  stress  of  weather  as  far  west  as  the  island 
that  Mr.  Lansing  has  just  pointed  out. 

No  large  bodies  of  migrating  seals  are  known  to  pass  near  Attu  Island,  the  west- 
ernmost of  the  Aleutians. 

That  is  still  further  west;  the  extreme  island,  nearest  to  the  Com- 
mander Islands. * 

And  no  young  seals  have  ever  within  memory  been  seen  there.  These  circum- 
stances, with  others  which  it  is  not  necessary  to  detail  here,  are  sufficient  to  demon- 
strate that  the  main  migration-routes  of  the  seals  frequenting  the  Commander  Islands 
do  not  touch  the  Aleutian  chain,  and  there  is  every  reason  to  believe  that  although 
the  seals  become  more  or  less  commingled  in  Behring  Sea  during  the  summer,  the 
migration-routes  of  the  two  sides  of  the  North  Pacific  are  essentially  distinct. 

1  begtocall  the  special  attention,  of  this  High  Tribunal,  to  that  con- 
cession on  the  part  of  the  British  Commissioners. 

We  do  not  admit  even  the  slightest  commingling  of  seals  during  the 
summer.  On  the  contrary  we  deny  it,  but  we  take  this  concession  that 
the  migration  routes  of  the  two  sides  of  the  North  Pacific  are  essentially 
distinct,  in  other  words  that  these  are  two  absolutely  different  families 
or  herds  of  seals — that  they  do  not  commingle — that  they  are  separate 
and  distinct  in  material  particulars  and  that  there  is  no  possibility  of 
confusing  the  two. 

Then  on  the  same  point,  and  it  is  a  very  important  point,  as  relating 
to  the  question  of  property  as  well  as  to  the  question  of  pelagic  seal- 
ing— I  read  from  the  British  report. 

The  inquiries  and  observations  now  made,  however,  enable  it  to  be  shown  that  the 
fur-seals  of  the  two  sides  of  the  North  Pacific  belong  in  the  main  to  practically 
distinct  migration-tracts. 

This  the  High  Court  will  see  is  precisely  what  we  claim. 

They  belong  in  the  main  to  practically  distinct  migration  tracts,  both  of  which 
are  elsewhere  traced  out  and  described  and  it  is  believed, 

And  even  this  exceptional  instance  which  is  about  to  be  stated  is  not 
asserted  but  interjected  into  the  case  by  way  of  opinion : 

and  it  is  believed  that  while  to  a  certain  extent  transfers  of  individual  seals  or  of 
small  groups  occur,  probably  every  year,  between  the  Pribylof  and  Commander 
tribes,  that  this  is  exceptional  rather  than  normal.  It  is  not  believed  that  any  volun- 
tary or  systematic  movement  of  fur-seals  takes  place  from  one  group  of  breeding 
islands  to  the  other,  but  it  is  probable  that  a  continued  harassing  of  the  seals  upon 
one  group  might  result  in  the  course  of  years  in  a  corresponding  gradual  accession  to 
the  other  group. 

I  will  call  attention  presently  to  the  map  which  is  referred  to  by  these 
gentlemen. 

If  it  is  the  desire  of  the  Tribunal  to  get  further  light,  the  map  that  is 
cited  by  the  British  Commissioners  is  found  in  their  Report  which  your 


332    ORAL  ARGUMENT  OF  FREDERICK  K.  COUDKRT,  ESQ. 


lltes 

4"irf-k-r* 


Honours  have  before  you;  it  is  a  map  illustrating  the  migration  route 
and  resorts  of  the  fur-seals  in  the  North  Pacific.  I  only  call  attention 
to  it  to  say  that  the  Court  will  see  how  far  apart  they  are.  It  is  difficult 
to  believe  that  even  a  partial  commingling  of  individual  seals  could 
take  place.  I  ask  the  Court  to  notice  the  suggestion,  that  a  continual 
harassing  of  the  seals  might  drive  the  American  seals  to  Russia  or  the 
Russian  seals  to  America.  What  foundation  there  is  for  this  perhaps 
the  Tribunal  may  be  careful  enough  to  enquire  into.  I  can  give  no 
light  upon  such  a  possibility.  Upon  what  it  is  founded,  I  do  not  know, 
and  why  it  is  to  be  presumed  that  these  seals  after  an  occupancy,  to  ou 
knowledge,  of  a  full  century,  would  start  across  an  unknown  ocean  and 
make  an  interchange  of  domiciles,  I  repeat,  I  can  not  explain. 
Then  section  454 : 
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There  is  no  evidence  whatever  to  show  that  any  considerable  branch  of  the  se 
tribe  which  has  its  winter  home  off  the  coast  of  British  Columbia  resorts  in  summer 
to  the  Commander  Islands,  whether  voluntarily  or  led  thither  in  pursuit  of  food- 
fishes,  and  inquiries  along  the  Aleutian  chain  show  that  no  regular  migration  route 
follows  its  direction,  whether  to  the  north  or  south  of  Islands.  It  is  certain  that  the 
young  seals  in  going  southward  from  the  Pribilof  Islands  only  rarely  get  drifted  as 
far  to  the  westward  as  the  172nd  meridian  of  west  Ipngitude/while  Attu  Island,  on 
the  173rd  meridian  east,  is  never  visited  by  young  seals,  and  therefore  lies  between 
the  regular  autumn  migration-routes  of  the  seals  going  from  the  Pribilof  and  Com- 
mander Islands  respectively. 

That  is  admirably  stated;  it  is  admirably  clear,  and  in  the  main,  it  is 
precisely  what  we  contend.  It  shows  that  these  two  migrations  are  dis- 
tinct; that  these  two  families  have  their  respective  homes,  and  that 
they  have  never  commingled  ;  that  they  never  do  commingle,  and  they 
never  can  commingle  unless  their  habits  should  entirely  change  for 
some  reason  which  is  not  yet  disclosed. 

JSTow  to  close  this  branch  of  my  quotations  still  borrowing  from  the 
British  Eeport  and  reading  but  three  or  four  lines  of  section  224: 

The  broad  and  general  facts  of  the  annual  migration  habits  of  the  fur-seal  do  not 
appear  to  depend  primarily  upon  the  pursuit  of  food,  but  rather  seem  to  be  governed 
by  the  instinctive  resort  to  the  breeding  islands  in  the  spring,  followed  by  the  equally 
instinctive  departure  for  more  Southern  latitudes  on  the  approach  of  the  cold  and 
snows  of  winter. 

Of  course,  it  is  their  instinct  that  leads  them  to  go  to  the  Pribilof 
Islands  in  the  summer,  and,  of  course,  it  is  their  instinct  that  sends  them 
off  when  the  severity  of  the  winter  makes  that  habitat  intolerable. 

The  PRESIDENT. — Is  there  any  great  difference  between  the  climate 
of  the  Bering  Sea  and  that  of  the  North  West  Coast. 

Mr.  COUDERT. — Yes.  The  climate  is  itself  very  cool  there;  sunshine 
very  seldom  appears.  They  prefer  it  for  that  reason, — it  is  very  cool 
and  very  moist;  the  sun  may  not  shine  for  a  week  in  the  whole  year 
and  it  very  seldom  rains. 

Senator  MORGAN. — You  are  speaking  of  the  Islands? 

Mr.  COUDERT. — Yes.  On  leaving  the  islands  they  go  south  some  of 
them  as  far  as  the  coast  of  California ;  the  bulls  however  do  not.  When 
the  British  Commissioners  speak  of  the  seals  on  the  Coast  of  British 
Columbia,  we  might  also  speak  of  the  seals  on  the  coast  of  California; 
they  are  the  same  seals  and  in  their  migration  they  do  undoubtedly  pass 
the  coast  of  British  Columbia  on  their  way  back. 

It  will  be  apparent  at  once  to  the  High  Tribunal  that  this  question  of 
the  possible  intermixture  or  commingling  of  the  seals  is,  as  I  have  stated 
one  of  capital  importance:  it  goes  directly  to  our  right  of  property.  If 
it  could  be  shown  that  these  seals  ran  to  and  fro,  that  they  would  spend 
a  month  or  two  on  the  Commander  Islands  and  a  month  or  two  on  the 
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Pribilof  Islands,  that  there  is  no  means  of  ascertaining  from  the  kind 
of  skin,  its  colour,  its  fineness,  its  texture,  and  the  like,  whether  they 
are  our  seals  or  not,  an  argument  might  be  made,  and  it  might  be  said 
" If  you  will  tell  us  how  to  recognize  your  seals,  we  will  respect  them". 

May  I  trespass  upon  the  indulgence  of  this  High  Court  and  dwell 
upon  this  point  which,  as  you  see,  in  its  ramifications  is  of  the  highest 
importance:  it  affects  the  skins  of  the  animals,  where  they  come  from, 
how  they  are  to  be  identified.  When  the  skin  is  removed  from  the 
animals,  it  is  sent  to  London,  which  is  the  great  centre  where  the  indus- 
try is  carried  on  of  preparing  the  skin,  and  where  they  are  all  received. 

So  also  the  Commander  skins,  is  there  any  difference?  If  there  is 
any  difference,  if  there  is  a  different  species  of  animals, — if  they  are  as 
different  as  Jersey  and  Guernsey  cows, — if  there  is  such  a  difference  as 
between  the  breed  of  horses  known  as  the  Percheron  and  Norman,  if 
there  is  a  difference  in  the  skins,  we  propose  to  prove,  and  I  think  the 
evidence  is  overwhelming  that  there  is  such  a  difference  in  the  skin 
itself  as  to  shew,  apart  from  any  other  consideration  or  argument,  that 
these  are  entirely  distinct  families. 

We  are  now  leaving  the  sphere  of  testimony  in  which  the  pelagic 
sealers  and  the  inhabitants  of  the  Pribilof  Islands  figure  so  largely, 
and  we  can  call  up  Mr.  Bevingtoii.  His  testimony  is  cited,  I  will  say 
for  the  convenience  of  our  friends  on  the  other  side,  in  the  Argument  of 
the  United  States,  page  233.  Of  course,  these  gentlemen  are  men  who 
stand  very  high  in  commerce.  Their  position  is  one  which  entitles 
them  to  be  treated  with  great  respect  especially  when  they  are  testify- 
ing in  favor  of  the  United  States.  We  are  bound  to  give  them  the 
highest  credit. 

This  is  on  page  233.  Mr.  Bevington  is  called.  He  is  a  subject  of  Her 
Britannic  Majesty;  40  years  of  age;  the  head  of  the  firm  of  Bevington 
and  Morris,  28  Cannon  Street  in  the  city  of  London.  His  testimony  as 
a  whole,  will  be  found  in  volume  2  of  the  Appendix;  but  I  will  not  read 
the  whole.  He  says  upon  the  subject  of  the  variations  observable: 

That  the  differences  between  the  three  several  sorts  of  skins  last  mentioned, 

that  is  of  the  Commander  Islands,  the  Pribiloff  Islands,  and  the  Eob- 
ben  Islands, 

are  so  marked  as  to  enable  any  person  skilled  in  the  business  or  accustomed  to  han- 
dle the  same  to  readily  distinguish  the  skins  of  one  catch  from  those  of  another, 
especially  in  bulk,  and  it  is  the  fact  that  when  they  reach  the  market  the  skins  of 
each  class  come  separately  and  are  not  found  mingled  with  those  belonging  to  the 
other  classes.  The  skins  of  the  Copper  Island  catch  are  distinguished  from  the  skins 
of  the  Alaska  and  Northwest, 

Perhaps  this  high  Tribunal  will  not  understand  what  the  Northwest 
catch  may  be.  It  is  the  Pribilof  Island  seals  killed  by  hunters.  That 
is  what  the  northwest  catch  is.  They  are  all  Alaska  seals;  they  are 
all  the  same  family  of  seals,  some  killed  with  discrimination  upon  the 
land,  and  the  others  killed  without  discrimination  upon  the  sea: 

Which  two  last-mentioned  classes  of  skins  appear  to  be  nearly  allied  to  each  other 
and  are  of  the  same  general  character,  by  reason  of  the  fact  that  in  their  raw 
state, 

He  is  speaking  of  the  Copper  skins. 

the  Copper  skins  are  lighter  in  colour  than  either  of  the  other  two,  and  in  the 
dyed  state  there  is  a  marked  difference  in  the  appearance  of  the  fur  of  the  Copper 
and  the  other  two  classes  of  skins.  This  difference  is  difficult  to  describe  to  a  person 
unaccustomed  to  handle  skins,  but  it  is  nevertheless  clear  and  distinct  to  an  expert, 
and  may  be  generally  described  by  saying  that  the  Copper  skins  are  of  a  close,  short 
and  shiny  fur,  particularly  down  by  the  flank,  to  a  greater  extent  than  the  Alaska 
and  Northwest  skins. 
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We  will  now  quote  Mr.  Moroni  who  was  the  agent  in  1891  of 
Eusshin  Sealskin  Company,  of  St.  Petersburg.     He  was  on  the  Pribilol 
Islands  in  1808  and  1S(>J),  and  from  1874  to  18<s7  as  agent  of  the  lessees. 
His  testimony  is  abstracted  on  page  235  of  the  same  volume.     He  says : 

The  Alaska  fur-seal  breeds,  I  am  thoroughly  convinced  only  upon  the  Pribilof  Island*; 
that  I  have  been  on  the  Alaska  const  and  also  along  the  Aleutian  Islands;  that  at  no 
points  have  I  ever  observed  seals  haul  out  on   land  except  at  the  Pribilof  Islands, 
nor  have  I  been  able  to  obtain  any  authentic  information  which  causes  me  to  believ 
such  is  the  case. 

The  Alaska  fur-seal  is  migratory,  leaving  the  Pribiloff  Islands  in  the  early  winter, 
going  southward  into  the  Pacific  and  returning  again  in  May,  .June,  and  July  to  >aii 
islands.  I  have  observed  certain  bull-seals  return  year  alter  year  to  the  same  place 
on  the  rookeries,  and  I  have  been  informed  by  natives  that  have  lived  on  the  islands 
that  this  is  a  well  known  fact,  and  has  been  observed  by  them  so  often  that  they 
stated  it  as  an  absolute  fact. 

I  was  on  the  Bering  Island  at  the  same  time  that  Sir  George  Baden-Powell  and  Dr. 
George  M.  Dawson,  the  British  representatives  of  the  Bering  Sea  Joint  Commission, 
were  upon  said  island  investigating  the  Russian  sealeries  upon  the  Komandorski 
Islands;  that  I  was  present  at  an  examination,  which  said  Commissioners  held,  of 
Sniegeroff.  the  chief  of  the  natives  on  the  Bering  Island,  who,  prior  to  the  cession 
of  the  Pribiloff  Islands  by  Russia  to  the  United  States,  had  resided  on  St.  Paul,  one 
of  the  Pribiloff  Islands,  and  that  since  that  time  had  been  a  resident  on  said  Bering 
Island,  and  during  the  latter  part  of  said  residence  had  occupied  the  position  of 
native  chief,  and  as  such  superintended  the  taking  and  killing  of  fur-seals  on  said 
Bering  Island;  that  during  said  examination  the  Commissioners  through  an  inter- 
preter, asked  said  Sniegeroff  if  there  was  any  difference  between  the  seals  found  on 
the  Pribiloff  Islands  and  the  seals  found  on  the  Komandorski  Islands;  that  said  Snie- 
geroff  at  once  replied  that  there  was  a  difference,  and  on  further  questioning  stated 
that  such  difference  consisted  in  the  fact  that  the  Komandorski  Island  seals  were  a 
slimmer  animal  in  the  neck  and  flank  than  the  Pribiloff  Island  seals;  and  further, 
that  both  hair  and  fur  of  the  Komandorski  Island  seal  were  longer  than  the  Pribi- 
loff Island  seal;  said  Commissioners  asked  said  Sniegeroff  the  further  question 
whether  he  believed  that  the  Pribiloff  herd  and  the  Komandorski  herd  ever  mingled, 
and  he  replied  that  he  did  not. 

Now  Mr.  Morgan  is  also  engaged  to  a  great  extent  and  on  a  large 
scale  in  business.  He  is  engaged  in  dressing  and  dyeing  the  skins. 
He  says  at  page  236: 

The  skins  belonging  to  these  several  catches  are  catalogued  separately,  sold  sepa- 
rately, and  are  of  different  values  and  necessarily,  therefore,  bring  different  prices 
in  the  market. 

There  is  no  better  test  after  all  than  this.  The  money  value  of  the 
skin  in  the  open  market  is  shown  not  by  the  sales  made  in  this  year,  or 
last  year,  but  made  year  after  year. 

Sir  CHARLES  EUSSELL. — He  does  not  say  that  on  page  236. 

Mr.  COUDERT. — I  am  reading  from  the  summary  of  the  evidence. 
Then  he  says : 

The  differences  between  these  several  classes  of  skins  are  so  marked  as  to  enable 
any  person  skilled  in  the  business  to  readily  distinguish  one  from  the  other. 

Mr.  Justice  HARLAN. — You  are  not  reading  from  the  printed  Argu- 
ment, and  we  are  unable  to  follow  you,  Mr.  Coudert. 

Mr.  COUDERT. — I  am  reading  from  the  summary  of  the  evidence.  It 
is  volume  2  of  the  appendix,  page  569. 

I  will  now  read  from  page  237  of  the  Argument  quoting  from  Mr. 
Poland,  page  571  of  the  same  book.  Mr.  Poland's  qualifications  were 
of  the  best.  He  is  a  subject  of  Her  Majesty  and  the  head  of  the  firm 
of  P.  E.  Poland  and  Son  doing  business  at  110  Qijeen  Victoria  Street 
in  the  City  of  London.  His  firm  had  lasted  over  a  100  years,  having 
been  founded  by  his  great  grandfather  in  tbe  year  1785,  and  if  there  is 
anything  ill  heredity,  he  ought  to  understand  all  about  seal  skins.  His 
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judgment  is  entitled  to  great  respect,  and  he  says  on  page  571  of  vol- 
ume 2  of  the  Appendix  to  the  case  of  the  United  States : 

That  the  three  classes  of  skins  are  easily  distinguishable  from  each  other  by  any 
person  skilled  in  the  business  or  accustomed  to  handling  skins  in  the  raw  state. 
That  deponent  has  personally  handled  the  samples  of  the  skins  dealt  in  by  this  firm 
and  would  himself  have  no  difficulty  in  distinguishing  the  skins  of  the  Copper  Island 
catch  from  the  skins  of  the  Alaska  and  north  west  catch,  by  reason  of  the  fact  that 
in  the  raw  state  the  Copper  Island  skins  have  a  lighter  colour  and  the  fur  is  rather 
shorter  in  pile  and  of  an  inferior  quality.  The  skins  of  each  of  the  three  classes  have 
different  values  and  command  different  prices  in  the  market. 

Now  I  shall  read  some  of  the  evidence  of  Mr.  George  Eice  on  page  573 
of  volume  2  of  the  Appendix  to  the  United  States  Case.  Mr.  Kice,  I 
may  say,  is  another  of  that  class  of  witnesses  entitled  to  particular 
respect. 

[The  Tribunal  then  adjourned  for  a  short  time.] 

The  PRESIDENT. — Mr.  Coudert,  if  you  are  ready,  we  are. 

Mr.  COUDERT. — Thank  you,  Sir.  I  propose,  may  it  please  you,  Mr. 
President  and  the  members  of  this  High  Tribunal,  to  close  this  exami- 
nation and  reading  of  extracts  by  two  or  three  very  brief  passages  on 
the  same  subject,  viz,  the  intermingling  of  herds.  I  shall  read  but 
three  or  four  lines  (it  will  not  be  worth  while  to  trouble  the  Court  to 
look  at  the  book),  from  the  second  volume  of  the  Appendix  to  the 
United  States  Case,  on  page  438,  the  testimony  of  Alexander  McLean. 
He  is  asked : 

In  your  opinion,  do  the  seals  on  the  Russian  side  intermingle  with  those  on  the 
Pacific  side  or  are  they  a  separate  herd? 

That  is  a  pointed  question  and  deserves  a  categorical  answer.  He 
says: 

They  are  a  different  herd  of  seals  altogether. 

Then  Daniel  McLean  is  asked  the  same  question  on  page  444  of  the 
same  book : 

In  your  opinion  do  the  seals  on  the  Russian  side  intermingle  with  those  on  the 
Pacific  side? — (A).  No,  Sir,  I  do  not  think  so.  They  are  different  seals  in  my 
opinion. 

I  may  say  with  regard  to  both  of  these  witnesses,  that  they  are 
vouched  for  by  the  Canadian  Inspector  of  Fisheries  in  his  Reports  of 
1886,  page  267,  and  mentioned  by  him  in  such  a  way  that  we  have  a 
right  to  read  their  testimony  with  the  confidence  that  it  will  be  accepted 
011  these  points.  This  is  the  testimony  of  these  two  men  and  I  propose 
(stating  to  the  Court  that  what  I  have  read  is  only  a  small  part  of  the 
testimony  which  we  claim  to  be  overwhelming  on  this  subject),  to  read 
from  the  evidence  of  Mr.  Morris  Moss.  His  testimony  should  be  read 
because  of  his  high  position  in  connection  with  this  business. 

Mr.  Morris  Moss  testifies  at  page  341  of  the  same  book,  volume  2,  of 
the  United  States  Appendix.  Mr.  Moss,  I  should  say,  (and  this  is  the 
reason  I  have  selected  his  testimony  out  of  the  great  mass  that  I  have 
before  me),  is  the  vice-president  of  the  Sealers'  Association  of  Victoria, 
presumably  acquainted  with  the  business,  and  testifying  with  knowl- 
edge of  the  subject.  He  says: 

There  are  two  great  herds  or  armies  of  fur-seals  that  frequent  the  North  Pacific 
Ocean  and  Behring  Sea.  They  are  quite  distinct  from  each  other,  and  do  not  inter- 
miug\e.  The  one  army  appears  off  the  coast  of  California,  in  the  latter  part  of 
December,  and  gradually  work  their  way  northward,  and  are  joined  by  others  coming, 
apparently,  from  mid-ocean. 

They  appear  to  travel  in  two  columns,  the  outer  column  containing  an  army  only 
of  bulls,  and  the  inner  one  mostly  cows  and  yearlings.  These  columns  are  not  con- 
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tinuous  schools  of  seals,  but  rather  small   parties   scattered  along.     The  column 
travelling  along  the  British   Columbia  roast,  head  for  the  Pribilof  Islands,  tlici 
natural  breeding  ground.     The  other  army  proceeds  along  the  Japanese  roast,  ai 
head  for  the  Commander  and  Robbeii  Islands.     1  believe  that  the  seals  always  retu 
to  the  place  of  their  birth. 

Perhaps  I  might  have  been  satisfied  with  reading  this  alone  to  the 
Court,  emanating  from  such  a  source,  (which  is  certainly  not  one 
favorable  to  the  United  States),  and  have  claimed  that  until  it  was 
contradicted  it  should  be  considered  conclusive  upon  the  point;  but  if 
the  High  Tribunal  desires  more,  it  will  find  an  abundance  of  corrobora- 
tive proof  in  the  Case. 

The  PRESIDENT. — This  last  witness  was  a  pelagic  sealer? 

Mr.  COUDERT. — He  is  the  Vice-President  of  the  Sealers'  Assocuitioi 
of  Victoria. 

The  PRESIDENT. — But  he  was  a  pelagic  sealer? 

Mr.  COUDERT. — You  are  speaking,  Sir,  of  the  last  witness? 

The  PRESIDENT. — Yes. 

Mr.  COUDERT. — Yes,  he  is  the  Vice-President  of  the  Sealers'  Ass 
ciation  of  Victoria. 

The  PRESIDENT. — Those  are  pelagic  sealers? 

Mr.  COUDERT. — Yesj  and  he  is  speaking  from  his  actual  knowledj 
of  the  subject. 

The  PRESIDENT. — Does  he  carry  on  his  business  on  the  other  side  oi 
the  Pacific — the  Japanese  and  Russian  coasts? 

Mr.  COUDERT. — He  deals  in  skins — I  do  not  think  that  he  under- 
takes to  get  them  on  the  high  seas.  His  is  the  safer  and  more  com- 
fortable business  cf  remaining  on  land,  and  dealing  with  the  skins 
after  they  have  been  taken  from  the  animals. 

Mr.  GRAM. — Mr.  Coudert,  if  you  will  allow  me,  I  will  draw  your 
attention  to  what  is  stated  in  the  British  Counter  Case,  page  136  and 
following.  It  commences  thus: 

Since  the  date  of  the  Report  of  the  British  Commissioners,  information  obtained 
from  pelagic  sealers  and  seamen  engaged  in  navigating  in  various  parts  of  the  North 
Pacific  has  resulted  in  the  accumulation  of  an  overwhelming  amount  of  evidence 
supporting  the  position  that  no  constant  separation  exists  between  the  seals,  fre- 
quenting the  two  sides  of  the  Ocean. 

Mr.  COUDERT. — Yes. 

Mr.  GRAM. — And  in  the  following  pages  there  are  reported  a  good 
number  of  instances. 

Mr.  COUDERT. — Yes;  I  was  coming  to  that  subject.  I  am  glad  that 
the  learned  Arbitrator  called  my  attention  to  it.  But  taking  even  the 
proposition  as  broadly  stated  as  it  can  be  by  the  Counsel,  what  does  it 
amount  to? — that  the  evidence  is  overwhelming  that  no  constant  sepa- 
ration exists  between  the  seals  frequenting  the  two  sides  of  this  ocean. 
Does  it  mean  anything  more  than  what  is  stated  by  the  British  Com- 
missioners as  an  exceptional  case  of  stragglers  being  found  everywhere? 
I  think  when  the  learned  Arbitrator  examines  the  case,  he  will  find  that 
it  is  nothing  more  than  a  reiteration,  under  a  stronger  form,  of  the 
exceptional  instances  adduced  by  the  British  Commissioners ;  that  there 
is  nowhere  an  allegation — and  that  is  all  that  I  care  to  establish — that 
those  two  herds,  armies,  tribes,  or  families,  are  not  absolutely  distinct. 
Even  if  it  were  true,  which  we  deny, — and  we  claim  to  use  their  expres- 
sion that  the  evidence  is  "  overwhelming  in  amount" — even  if  it  were 
true  that  there  is  an  occasional  running  into  each  other,  and  out,  on  the 
borders  of  each  of  them,  the  two  herds  are  distinct;  they  all  follow  their 
own  migrations;  they  each  have  their  own  home;  and,  in  the  true  sense 
of  the  word,  there  is  no  intermingling.  Secondly,  there  is  no  constant 
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union  of  them;  and  all  that  they  claim  is  that  no  constant  separation 
exists  between  the  seals — not  between  the  families.  I  do  not  think 
that  it  will  be  argued  by  our  learned  friends  differently  from  this.  The 
British  Commissioners  have  given  especial  attention  to  the  question, 
and  this  is  the  result  that  they  have  reached ;  if  their  supplemental 
report  and  defence  of  their  own  work  is  read,  it  will  be  found  that  they 
did  not  go  beyond  that  qualification  of  the  general  statement. 

Mr.  GRAM. — Yes,  but  this  evidence  is  prepared  posterior  to  the  Brit- 
ish Commissioners,  of  course,  is  it  not — these  instances  which  are 
quoted  here? 

Mr.  COUDERT. — What  the  evidence  may  be  that  is  subsequent  to 
that,  it  is  very  difficult  to  tell.  I  think  that  probably  it  is  intended  to 
show  by  the  dealers  in  skins  that  there  is  a  confusion  in  the  skins, 
and  I  was  coming  to  that  very  point. 

Mr.  Justice  HARLAN. — But  they  mean  more  than  that  by  their 
evidence. 

Mr.  GRAM. — Yes,  much  more  than  that. 

Mr.  Justice  HARLAN. — They  intend  more  than  that. 

The  PRESIDENT. — I  suppose  we  must  wait  until  the  gentlemen  them- 
selves tell  us  what  they  mean,  and  that  will  come  in  time. 

Mr.  COUDERT. — They  mean  I  think  what  I  have  stated,  and  also 
what  probably  the  learned  Arbitrator  suggests,  and  had  in  mind  that 
in  crossing  over  the  ocean  seals  have  been  found,  they  say,  all  over  the 
water. 

Mr.  GRAM.— Yes. 

Mr.  COUDERT. — I  think  that  is  what  they  mean. 

Mr.  GRAM. — At  any  time — I  think  so. 

Mr.  Justice  HARLAN.— On  the  page  referred  to  the  head  line  is, 
<;  statements  particularly  bearing  on  the  intermingling  of  fur-seals  in 
all  parts  of  the  North  Pacific". 

Mr.  COUDERT. — What  page  is  your  Honor  reading  from1? 

Mr.  Justice  HARLAN. — Page  23  of  the  British  Counter  Case  Appen- 
dix, volume  2.  The  object  of  that  proof,  as  Judge  Gram  suggests  is 
to  maintain  the  proposition  that  seals  intermingle  at  all  times  in  all 
parts  of  the  Pacific. 

Mr.  COUDERT. — Assuming  that  to  be  true,  I  would  quote  the  words 
of  the  President  of  the  Tribunal,  what  do  they  mean  by  that?  What 
is  meant  by  that?  Is  it  meant  that  they  intermingle  simply  by  cross- 
ing the  same  lines,  or  is  it  meant  to  intimate  that  the  families  become 
united,  and  that  there  is  an  alliance  between  the  two  tribes,  so  that 
one  of  the  seals  of  the  Pribilof  Islands  will  have  mixed  blood  of  the 
Commander  and  Pribilof  Islands,  and  on  the  other  side  the  Com- 
mander Island  seal  will  have  Alaskan  blood? 

The  PRESIDENT. — I  cannot  ask  you  to  explain  what  the  other  side 
mean,  and  what  they  intend,  but  it  is  enough  I  think,  (and  it  was  impor- 
tant) that  one  of  the  Arbitrators  pointed  out  to  you,  the  fact  which, 
lies  in  the  papers  before  the  Tribunal,  and  which  we  have  to  take  into 
consideration. 

Mr.  COUDERT. — Yes,  and  I  may  say  to  the  Arbitrator  that  I  am 
indebted  to  the  Court  whenever  any  enquiry  is  made,  in  the  first  place 
because  it  shows  I  am  honored  with  the  attention  of  the  Arbitrators; 
and  secondly,  that  I  ought  to  understand  iny  case  sufficiently  to  be  able 
to  answer  a  question  satisfactorily.  I  say  with  regard  to  that,  that  if 
it  is  intended  to  say  that  there  is  this  casual  intermingling — this  cross- 
ing of  each  others'  lines,  and  a  going  to  and  coming  from  the  water  ter- 
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ritory— the  maritime  jurisdiction— of  the  other,  in  the  first  place  it  is 
absolutely  immaterial  if  that  be  so.  In  the  second  place  it  is  abso- 
lutely denied;  and  if  it  is  material,  your  Honors  will  have  to  weigh 
the  testimony  upon  the  point.  If  the  inference  is  intended  to  be  carried 
to  the  mind  of  the  Court  that  there  is  any  intermixture  of  blood,  then 
I  say  there  is  not  a  scintilla  of  evidence  but  all  the  evidence  is  the 
other  way,  while  theirs  is  of  the  loosest  kind.  Some  of  their  witness 
say  that  they  have  found  seals  all  over,  occasionally,  more  or  h 

The  expression  of  those  who  say  that  they  have  seen  seals  all  over 
is,  "  more  or  less,"  every  day,  they  have  seen  seals. 

In  two  or  three  instances,  the  latitudes  are  given,  and  then  we  can 
show  to  your  Honors  that  although  some  distance  at  sea,  that  would 
be  precisely  on  the  lines  of  migration  north  or  south.  Dolosus  versatnr 
in  generalibus,  might  apply.  It  is  easy  for  a  man  to  say,  "I  saw  them 
and  the  great  Ocean  was  so  thick  that  navigation  was  impeded". 
Anybody  could  say  that;  but  I  would  like  to  know,  very  much,  Mr. 
Captain  of  the  sealing  vessel,  in  what  latitude  you  saw  those?  Is 
your  Log-book  here?  Produce  your  Log-book;  and  when  you  tell  me 
it  was  in  a  certain  latitude,  I  have  something  to  work  upon,  and  I  may 
be  able  to  satisfy  the  Court  that  that  is  just  the  place  where  you  ought 
to  find  seals.  You  find  the  Alaska  seals  going  north,  or  Alaska  seals 
going  south.  You  naturally  would,  at  certain  seasons  find  them  there. 
But,  as  the  learned  President  said,  I  am  speculating — I  do  not  know 
exactly  what  will  be  claimed,  and  perhaps  it  would  be  just  as  well  on 
that  point  to  hear  what  our  distinguished  friends  have  to  say.  I  think, 
however,  this  is  the  answer, — and  I  desire  to  make  it  as  satisfactory 
as  I  can  even  at  the  expense  of  repetition — that  even  if  the  sea  were 
narrower,  and  it  should  be  supposed  that  these  animals  while  intending 
to  go  home  from  the  south  did,  on  their  extreme  lines,  touch  each  other 
and  individual  seals  came  in  contact,  and  that  is  called  intermingling, 
it  does  not  in  the  slightest  degree  change  the  case — no  more  than  the 
fact  that  my  Jersey  cow  goes  over  my  fence  among  your  Guernsey  cows 
and  then  comes  back  makes  the  slightest  difference  to  my  rights  of 
property,  or  affects  the  habits  of  the  animal,  or  the  distinctive  char- 
acteristics of  each. 

It  is  just  to  say  (and  it  is  in  the  line  of  the  suggestion  of  the  learned 
Arbitrator),  that  we  have  something  which  approaches  a  judicial  pro- 
ceeding on  the  part  of  our  friends  on  the  other  side — that  is,  that  they 
have  resorted  to  something  like  cross-examination.  How  precious  that 
is  to  those  conversant  with  the  system  of  Great  Britain,  which  we  have 
adopted,  I  need  not  say,  to  the  English  Judges  and  Jurists.  We  con- 
sider it  most  essential  to  the  administration  of  justice,  and  it  is  essen- 
tial probably  because  it  has  been  habitual,  and  justice  has  been  con- 
ducted from  time  immemorial  in  that  way;  and  my  friends  on  the  other 
side  very  naturally,  and  very  properly,  (finding  that  we  have  taken 
gentlemen  of  high  character  belonging  to  their  own  nation,  presumably 
disposed  to  help  them),  undertook  to  cross-examine  the  witnesses  that 
we  had  cited. 

Now,  in  the  first  place,  let  me  say,  when  we  take  such  men  as  Bev- 
ington,  Poland,  and  the  rest  of  them,  and  nobody  could  charge  them 
with  being  bribed  or  unduly  influenced  by  the  United  States — when  these 
gentlemen  spontaneously  made  their  depositions  for  us — these  London 
furriers — the  most  eminent  men  in  the  business — when  they  say  they 
can  at  once  tell  the  difference  between  a  Pribylof  skin  or  an  Alaska 
skin,  (which  is  the  same  thing),  and  a  Commander  Island  skin — if  that 
is  true,  they  put  their  foot  at  once  upon  all  question  with  regard  to 
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inter-mingling  or  inter- mixture  of  blood.  If  it  is  true,  that  is  the  end. 
It  shews  that  the  distinction  is  there,  that  it  has  always  been  there, 
that  it  continues  to  exist;  and  the  two  herds,  or  families,  are  entirely 
separate  and  distinct.  I  say  our  distinguished  friends  have  undertaken 
to  cross-examine  these  witnesses,  and  of  course  have  used  nothing  but 
the  methods  which  we  would  expect  from  men  of  their  high  character, 
and  they  think  that  they  have  shaken  the  testimony,  in  some  respect, 
of  these  witnesses. 

Kow  this  will  be  a  sample — I  am  referring  to  page  230  of  volume  II 
of  the  Appendix  to  the  Counter-Case  of  Her  Britannic  Majesty's  Gov- 
ernment. These  are  all  cross-examinations,  and  the  Arbitrators  will 
see  at  the  outset  that  these  gentlemen,  on  their  cross-examination,  had 
been  fully  furnished  by  us  in  our  Case  with  the  testimony  that  we  had 
elicited  from  the  witnesses,  and  upon  which  we  relied.  There  was  no 
objection  to  their  putting  leading  questions,  and  to  informing  them  of 
the  points  which  they  desired  to  establish. 

Mr.  Poland,  on  page  230  (after  stating  how  long  he  had  been  a  partner 
in  the  concern),  says : 

As  regards  the  difference  between  Copper  and  Alaskan  skins,  I  have  always  con- 
sidered that  the  chief  difference  was  that  Alaskan  fur  was  a  better  quality  that  is  to 
say,  denser  than  the  fur  of  the  Copper  Island  seals.  This  is  the  difference  which 
makes  the  Alaskan  skins  fetch  more  in  the  market  than  Copper  skins.  The  differ- 
ence in  price  is  also,  I  think,  influenced  by  the  fact  that  the  people  responsible  for 
slaughtering  the  animals  on  the  Pribylof  Islands  are  more  successful  and  skilled  in 
flaying,  curing,  and  selecting,  than  the  Copper  Island  people. 

That  is  simply  his  opinion,  but  he  states  the  fact  to  be,  without  any 
hesitation  or  mitigation,  that  the  difference  which  makes  the  Alaskan 
skin  fetch  more,  is,  that  the  fur  is  of  a  better  quality,  being  denser  than 
the  fur  of  the  Copper  Island  seal,  due,  probably,  to  some  climatic  dif- 
ference. Of  course  when  we  say  that  there  is  a  difference  between  the 
Copper  Island  skin  and  the  Alaskan  skin,  we  must  not  lose  sight  of  the 
fact  that  all  these  animals  belong  to  the  same  genus  or  species,  and  that 
there  must  be  very  great  resemblance  between  them.  They  are  all 
seals;  they  are  all  fur-seals;  they  all  belong  to  the  general  creation  of 
seals;  and  the  difference  must  of  necessity  be  one  such  as  this;  none 
can  be  more  important  than  the  fineness  or  density  of  the  fur. 

And  if  there  were  nothing  else  in  the  case — if  nothing  more  were 
proved  than  that  the  Alaskan  skin  of  the  Paris  market  or  London 
market  brought  a  much  higher  price  than  the  Copper  skin,  would  not 
that  be  of  itself  decisive  of  the  question "?  In  order  to  produce  a  larger 
price  it  must  be  superior,  and  the  superiority  must  naturally  consist  of 
the  texture  of  the  skin  and  the  fur.  But  that  is  not  all  that  this  gen- 
tleman says  even  on  his  cross  examination :  there  are  also  other  differ- 
ences between  the  Coppers  and  Alaskans,  namely  the  difference  in  the 
color  of  the  fur — the  fur  of  the  Coppers  being,  on  the  whole,  of  a  more 
bronzy  yellow  color  than  the  Alaska.  Then  there  is  this  statement 
(and  this,  I  suppose,  if  anything,  is  to  be  relied  upon  by  the  other  side) : 

In  inspecting  the  shipments  made  through  Messrs.  Lampson  from  the  Pribiloff 
Islands,  I  have  from  time  to  time  noticed  the  presence  amongst  them  of  skins  which 
were  undistinguishable  from  Copper  Island  skins,  and  also  in  the  same  way  I  have 
noticed  amongst  Copper  Island  consignments,  skins  which  are  evidently  of  the 
Alaskan  description.  I  have  also  noticed  skins  in  both  classes  which  in  a  lesser 
degree  resemble  the  other  class. 

That  is  as  far,  I  think,  as  any  witness  undertakes  to  go — that  pos- 
sibly there  may  be  a  mixture;  but  you  will  observe  that  there  is  not 
one  single  witness  who  will  testify  that  he  ever  found  a  skin  which  he 
would  call  a  Copper  skin,  in  a  consignment  of  Alaskan  skins.  They 
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say  tli at  they  have  found  certain  skins  which  touch  each  other — whic 
approach  each  other — perhaps  some  of  the  poorer  skins  resembling  bet 
ter  skins  of  the  other;  but  I  find  no  where  in  the  Case — (and  if  I  am 
wrong,  when  the  time  comes  my  friends  may  contradict  me;  I  certainly 
mean  to  state  the  fact  as  I  understand  it) — that  any  witness  is  willing 
to  place  himself  upon  the  fact,  on  his  oath  and  on  his  honor,  that  he 
has  found,  in  an  Alaskan  consignment,  a  skin  which  he  would  declare 
to  be  a  Copper  skin.  The  furthest  he  has  ever  gone  is  to  say  there  are 
some  which  touch  each  other  so  closely  that  he  would  not  like  to  state 
the  difference  with  any  certainty. 

We  have  the  testimony  of  Mr.  Re*villon.  Mr.  *  Re>illon  has  been 
examined,  and  I  read  from  Mr.  K6villon?s  evidence  on  page  230  of  the 
same  volume. 

The  PRESIDENT. — Is  that  the  same  deposition  which  is  in  your 
Appendix?  He  has  also  been  examined  by  Mr.  Vignaud. 

Mr.  COUDERT. — This  is  the  cross-examination.  After  we  submitted  to 
our  friends  on  the  other  side  our  depositions,  they  availed  themselves 
of  the  right  to  cross  examine.  This  is  volume  2  of  the  Bering  Sea 
Arbitration  Appendix  to  the  Counter  Case.  I  do  not  want  to  comment 
upon  the  fact,  but  I  think  I  am  entitled  to  suggest  to  the  learned  Tri- 
bunal that  this  difference  that  they  now  speak  of  for  the  first  time  can- 
not have  struck  them  as  being  very  material  since  they  did  not  mention 
it  in  depositions  intended,  of  course,  to  enlighten  the  Court  and  to 
state  the  truth.  They  stated  emphatically  that  they  were  able  to  dis- 
tinguish the  skins,  that  they  could  distinguish  at  all  times  an  Alaska 
from  a  Copper  skin,  and  vice  versa;  and,  of  course,  they  were  in  good 
faith  when  they  made  the  statement,  and  it  was  only  subsequently 
that,  under  cross  examination,  they  were  reminded  that  there  might  be 
instances  in  which  the  two  skins  were,  in  general  appearance,  brought 
so  closely  upon  each  other,  that  they  might  hesitate  upon  a  distinction. 

So  that  it  is  fair  to  say  that  these  gentlemen  did  not  and  could  not 
in  good  faith  attach  much  importance  to  that,  or  they  would  have 
called  the  attention  of  the  United  States  in  their  depositions  to  the  cir- 
cumstance. 

I  desire  also  in  connection  with  this  to  draw  the  inference,  which  I 
think  I  am  right  in  drawing  from  the  fact,  that  many  of  these  gentle- 
men, if  not  all,  are  easily  and  readily  accessible,  living  in  London  and 
ready  110  doubt  at  the  request  of  any  of  my  learned  friends  to  state  all 
that  they  know,  and  yet  none  of  "these  have  been  cross-examined. 
When  I  say  none  of  those,  I  mean  none  of  those  appearing  here, 
because  I  do  not  know  if  they  were  cross  examined  or  not,  or  whether 
their  cross-examination  was  not  sufficiently  satisfactory  to  justify  tl 
Counsel  on  the  other  side  in  inserting  the  result  among  their  papei 
So  that  we  have  a  number  of  witnesses  actually  proffered  by  us  fc 
cross-examination;  we  have  the  cross-examination  only  of  a  part,  am 
that  part  merely  goes  to  the  extent  of  saying,  which  may  very  well  be 
true  without  in  the  slightest  degree  impairing  the  position  of  the 
United  States,  that  in  some  cases  these  animals  belonging,  as  they  do, 
to  the  same  general  family  of  the  brute  creation,  bear  such  a  resei 
blance  to  each  other  that  taking  a  particular  skin,  on  the  verge  of 
extreme  line  it  will  resemble  the  skin  of  another  branch  of  the  sam< 
family  on  another  line.  But  I  find  that  no  one  of  these  gentlemen  is 
willing  to  testify  on  his  oath  that  he  found  a  Copper  skin  in  an  Alaska 
consignment. 

Senator  MORGAN. — Mr.  Coudert,  when  you  speak  of  Alaska  con- 
signments, do  you  mean  that  those  a.re  consignments  made  from,  the 
Pribilof  Islands? 
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Mr.  COUDERT. — Yes,  I  take  it  that  applies  to  the  North- West  skins 
as  well  as  to  those  of  the  Pribilof  Islands.  That  is  what,  you  will  per- 
mit me  to  say,  perhaps,  in  anticipation  of  the  judgment,  we  call  for 
the  sake  of  convenience  and  the  assertion  of  principle,  our  seals,  and 
that  comprises  all  the  Alaska  seals  and  the  North-West  catch. 

The  PRESIDENT. — Are  you  aware  which  way  the  Kussian  seal  skins 
come  to  London.  Do  they  intermingle  at  Victoria  with  the  other  seals'? 

Mr.  COUDERT. — They  all  go  to  London. 

The  PRESIDENT. — But  which  way? 

Mr.  COUDERT. — Through  San  Francisco  most  of  them,  if  not  all  of 
them — they  all  find  their  way  to  London;  and  there  they  are  regularly 
sorted  and  dyed  and  dressed  to  suit  the  fashion  of  the  day. 

The  PRESIDENT. — Is  there  not  a  general  market  in  Victoria'?  Are 
not  the  consignments  made  from  there? 

Sir  EICHARD  WEBSTER. — No,  they  are  shipped  straight  through. 

The  PRESIDENT. — Direct? 

Lord  HANNEN. — Yes. 

The  PRESIDENT. — There  is  no  fear  of  their  being  mixed? 

Lord  HANNEN. — No,  there  is  no  possibility  of  that. 

Mr.  COUDERT. — No,  I  was  reading  from  the  testimony  of  Mr.  Re>il- 
lon,  and  he  is  called  upon  to  say  that  they  do  not  buy  by  the  sex  of 
the  animal  whose  skin  is  offered.  Of  course,  we  do  not  pretend  that 
they  do.  That  is  a  question  that  is  not  of  the  slightest  consequence. 
What  we  say  is,  that  the  enormous  bulk  of  skins,  except  these  taken 
on  our  soil  which  contain  no  female  skins,  is  made  up  of  female  skins ; 
therefore  the  point  of  this  statement  in  the  way  of  cross-examination, 
I  confess  I  do  not  understand. 

But  Mr.  Kevillon  is  asked  his  opinion  with  regard  to  monopolies.  I 
have  no  doubt  he  is  a  very  intelligent  gentleman,  and  possibly  his 
opinion  on  monopolies,  in  an  abstract  way,  may  be  of  value.  But  what 
it  has  to  do  with  this  case,  I  do  not  know.  At  all  events,  I  will,  in 
justice  to  him — it  is  only  a  few  lines, — read  the  question  and  answer. 
It  is  important  as  showing  the  lines  upon  which  the  witnesses  have 
been  cross-examined,  the  idea  being  to  inculcate  in  them  a  dread  that, 
if  the  United  States  were  given  a  monopoly,  their  business  and  daily 
bread  would  disappear.  Mr.  Eevillon,  however,  was  not  so  easily 
frightened : 

Would  not  the  total  suppression  of  all  the  pelagic  sealing  have  the  effect  of  giving 
the  Company  leasing  the  islands  an  absolute  monopoly  of  the  business  in  this  class  of 
seals?— [A.]  This  might  be  so;  I  do  not  know.  [2.]  Well,  assuming  that  that  would 
be  so,  do  you  think  that  it  would  be  a  result  that  would  be  beneficial  to  the  fur- 
seal  business? — [A.]  It  depends  how  the  monopoly  is  managed,  but  speaking  gen- 
erally I  am  against  monopolies,  and  in  favor  of  a  free  market.  I  think  monopolies 
injure  the  progress  of  business. 

We  may  all  agree  to  that ;  and  I  should  be  very  sorry  to  suppose 
that,  because  we  are  arguing  the  United  States  have  an  exclusive  right, 
we  are  for  that  reason  bound  to  advocate  monopolies.  A  monopoly,  if 
it  be  one,  is  a  result  inevitable  from  the  nature  of  things. 

But,  as  practical  men,  where  would  we  look  for  evidence  upon  this 
subject,  assuming  that  men  differ?  There  is  in  fact  very  little  differ- 
ence; I  do  not  think  that  this  shade  of  difference  in  the  depositions  is 
worth  considering;  but  where  would  the  Tribunal  look,  where  would  a 
man  whose  business  it  was  to  deal  with  the  finances  of  a  country  inter- 
ested in  this  busines  look  to  know  whether  or  not  there  was  any,  and, 
if  so,  what  difference  in  the  quality  of  the  seals?  He  would  have  at 
his  command  a  method  of  determining  it  which  is  absolutely  certain ; 
to  wit,  the  price;  and  if  it  be  the  fact  that,  on  the  market,  the  United* 
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>e,  not 


States  seal-skins  of  Alaska  always  bring  a  very  much  larger  price, 
a  mere  passing,  gentle  fluctuation,  but  something  radical,  something 
recognized,  something  I  would  say  phenomenal,  then  you  would 
of  course,  there  is  a  distinction, — that  an  Alaska  skin  is  one  thing  and 
a  Commander  skin  is  another. 

'Have  we  then  proved  this  to  the  Court?  The  Court  will  be  surprised 
to  find  what  the  prices  are.  Of  course,  such  of  the  Tribunal,  if  any, 
as  have  had  occasion  in  Paris  to  buy  them,  will  know  there  is  nothing 
more  expensive  than  a  real  "Peau  d'Alaska";  but,  apart  from  the 
experience  which  may  be  individual,  isolated,  exceptional  and  possibly 
misleading,  what  idea  have  we  upon  the  subject  of  the  market?  Here, 
we  read  again  from  volume  2,  from  which  I  have  been  reading  largely, 
of  that  Appendix  to  our  Case,  page  572.  Mr.  Rice,  a  subject  of  Her 
Majesty,  who  has  been  engaged  in  this  business  for  27  years,  says: 

That  the  difference  between  the  several  classes  of  skins  are  very  marked,  and 
enable  anybody  who  is  skilled  in  the  business  or  accustomed  to  handling  of  fur  seal 
skins  to  distinguish  the  skins  of  one  class  from  the  skins  which  belong  to  either  of 
the  other  two  classes  and  these  differences  are  evidenced  by  the  fact  that  the  skins 
obtain  different  prices  in  the  market. 

That  the  differences  between  the  skins  of  the  adult  male  seals  and  the  adult  female 
seals  are  as  marked  as  the  differences  between  the  skins  of  the  two  sexes  of  other 
animals,  and  that  in  the  Northwest  catch  from  85  to  90  per  cent  of  the  skins  are  of 
the  female  animal. 

Deponent  does  not  mean  to  state  that  these  figures  are  mathematically  accurate, 
but  they  are,  in  his  judgment,  approximately  exact. 

The  difference  between  the  Copper  Island  catch  and  the  Northwest  nnd  Alaska 
catches,  which  two  last-mentioned  classes  of  skins  of  the  fur-seal  apparently  belong 
to  the  same  family,  are  such  as  to  enable  any  person  skilled  in  the  business  to  dis- 
tinguish the  Coppers  from  the  Northwest  and  Alaska  skins,  or  what  I  may  call  the 
Behring  Sea  sealskins,  but  the  manner  in  which  the  skins  are  distinguished  is  diffi- 
cult to  describe  to  any  person  not  accustomed  to  handling  skins.  The  difference 
again  between  the  Alaska  and  Northwest  catches,  although  as  deponent  has  said  they 
are  of  the  same  general  family,  are  yet  very  marked  by  reason  of  the  difference  of 
the  colour  of  the  hair,  the  length  of  the  wool,  which  is,  of  course,  perceptible 
mainly  upon  examination  of  the  pelts  and  of  the  fact  that  the  female  skins  show  the 
marks  of  the  breast. 

The  differences  between  the  three  classes  of  skins  above  mentioned  are  so  marked 
that  the  skins  belonging  to  the  three  catches  have  always,  since  deponent  had  any 
knowledge  of  the  business, 

that  is  for  27  years, 

commanded,  and  do  now  command,  different  prices  in  the  markets;  for  instance,  the 
Alaska  skins  of  the  last  year's  catch  fetched  about  125s.  per  skin ;  the  Copper  skins  of 
the  last  year's  catch  fetched  68s.  6d.  per  skin. 

And  that  difference  is  not  the  difference  of  a  year,  which  might  be 
explained  upon  the  ground  of  scarcity,  or  over-abundance,  or  glut  in 
the  market ;  but  it  is  the  general  difference.  What  is  the  use  of  dwell- 
ing upon  or  discussing  the  question  whether  they  are  the  same  after 
this? 

Here  is  another  of  the  same  kind,  Mr.  Stamp,  I  read  from  volume  2, 
page  574.  This  is  Mr.  William  Charles  Blatspiel  Stamp.  He  is  a  fur- 
rier 51  years  of  age,  and  a  subject  of  Her  Majesty;  he  says  that  he 

is  engaged  in  business  at  28  Knightrider  Street,  London,  E.-C.  as  a  fur  and  skin 
merchant.  That  he  has  been  engaged  in  that  business  for  upwards  of  thirty  years 
and  has  been  in  the  habit  of  purchasing  fur-seal  skins  during  the  whole  of  the  time 
that  he  has  been  in  business.  That  he  has  personally  handled  many  thousands  of 
such  fur-seal  skins  and  he  has  inspected  the  samples  at  practically  every  sale  of  fur- 
skins  made  in  London  during  the  whole  of  the  time  he  has  been  in  business. 

Surely  this  man  has  experience,  and  when  we  present  him  to  the 
Court  and  show  that  he  has  been  cross-examined,  we  feel  that  we  have 
done  our  duty  to  the  Court  in  the  selection  at  least  of  the  material  that 
we  furnish. 
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In  consequence  of  these  facts  and  of  his  knowledge  of  the  fur-seal  skin  business 
he  has  a  general  and  detailed  knowledge  of  the  history  of  the  business  of  dealing  in 
fur-seal  skins  in  the  City  of  London,  and  of  the  character  and  differences  which 
distinguishes  the  several  kinds  of  skins  coming  on  the  market. 

Then  ue  goes  on: 

That  for  many  years  last  past  the  fur-seal  skins  coming  on  the  London  market  have 
been  known  as  the  Alaska  catch,  which  are  the  skins  of  seals  killed  upon  the  Pri- 
bilof  Islands  situated  in  theBehring  sea;  second  the  Copper  island  catch  which  are 
the  skins  of  seals  killed  on  the  Kommandorski  and  Robben  Islands  in  the  Russian 
waters. 

He  then  proceeds  and  I  shall  read  what  he  says  as  to  distinction : 

The  skins  of  these  several  catches  are  readily  distinguished  from  each  other  and 
the  skins  of  the  different  sexes  may  be  as  readily  distinguished  from  each  other  as 
skins  of  the  different  sexes  of  any  other  animal. 

I  beg  your  Honors  to  notice  that,  although  it  may  not  be  directly 
upon  the  point  that  we  are  now  examining,  this  is  material  and  very 
material  indeed  in  the  case. 

I  should  estimate  the  proportion  of  female  skins  included  within  the  north  west 
catch  at  at  least  75  p.  cent  and  I  should  not  be  surprised  nor  feel  inclined  to  contra- 
dict an  estimate  of  upwards  of  90  per  cent. 

Senator  MORGAN. — That  North-West  catch  is  the  pelagic  catch. 

Mr.  COUDERT. — Yes,  it  is  distinguished  from  the  Alaska  product  in 
that  way,  when  it  is  spoken  of  in  this  connection,  but  the  seals  are  in 
fact  the  same  seals. 

The  PRESIDENT. — Yet  there  is  a  difference  in  price. 

Mr.  COUDERT. — Yes,  there  is  this  difference  between  the  skins  of  the 
animals  killed  on  our  islands  and  the  pelagic  catch,  that  is,  ours  are 
slain  without  wounds ;  the  animal  is  knocked  on  the  head  and  is  easily 
killed  in  that  way. 

Sir  CHARLES  KUSSELL. — And  not  shot  in  the  skin? 

Mr.  COUDERT. — The  others  are  shot  with  a  shot  gun,  and  the  skin  is 
often  riddled  with  the  shot,  and  a  great  destruction  of  the  beauty  of  the 
skin  necessarily  follows.  In  the  Copper  Islands  the  same  process  is 
followed  by  Kussia.  We  adopted  the  JRussian  system,  and  it  is  carried 
on,  as  I  think,  with  certain  improvements,  on  the  Pribilof  Islands;  but 
it  is  the  same  thing — when  an  Alaska  skin  is  found  riddled  with  shot 
or  a  Commander  skin  is  found  riddled  with  shot,  it  is  known  that  it  is 
the  result  of  pelagic  hunting. 

Now,  to  come  back  to  a  point  from  which  I  had  somewhat  deviated : 
as  to  the  price.  I  was  calling  the  attention  of  the  Court  to  the  differ- 
ence between  the  skins,  and  reading  from  the  deposition  of  Mr.  Stamp. 
His  deposition  was  so  interesting  and  important  in  another  aspect  of 
the  case,  that  I  allowed  myself  to  be  tempted  into  reading  it  lor  the 
purpose  of  showing  the  enormous  number  of  females  in  the  pelagic 
catch.  It  is  irrelevant  to  the  point  under  discussion,  but  I  take  the 
opportunity  of  giving  the  Court  the  evidence. 

As  to  the  difference  in  price,  let  me,  in  connection  with  this,  repeat 
the  important  statement  that  the  seals  on  the  Commander  Islands  are 
treated  and  killed  in  the  same  way,  so  that,  if  there  is  any  large,  mate- 
rial, overwhelming,  difference,  it  must,  of  course,  be  due  to  the  innate 
quality  of  the  Alaskan  skin,  and  the  real  inferiority  of  the  Commander 
Islands  skin.  In  fact,  as  General  Foster  reminds  me,  and  as  the  evi- 
dence shows,  until  1890  this  was  strongly  the  case,  because  the  lessees 
were  the  same  and  it  was  the  same  company  that  managed  the  busi- 
ness on  both  sides;  it  is  fair  to  assume  they  did  it  practically  in  the 
same  way. 
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The  PRESIDENT. — Up  to  1890? 

Mr.  COUDERT.— Up  to  1890. 

The  PRESIDENT. — They  were  American  lessees? 

Mr.  COUDERT. — Yes,  it  was  a  Corporation. 

The  PRESIDENT. — But  they  have  disagreed  or  broken  their  arrang< 
ment  with  Russia? 

Mr.  COUDERT.— I  think  not.    The  lease  expired,  and  that  is  all. 

The  PRESIDENT. — And  has  not  been  renewed.    You  stated  yesterday 
that  it  is  a  Russian  Company.     It  is  a  separate,  independent  Russis 
Company,  is  it  not? 

Mr.  COUDERT. — Yes,  there  is  a  Russian  Company,  the  Compan; 
that  operated  both  places.    When  the  lease  expired,  a  new  lease  wj 
made  with  other  parties  on  the  Pribylof  Islands,  and  the  Russians 
taken  another  Company. 

The  PRESIDENT. — The  American  lessees  are  not  the  same? 

Mr.  COUDERT. — No,  it  is  a  new  Company. 

The  PRESIDENT. — Are  you  aware  the  old  Company  ever  complaint 
of  pelagic  sealing  on  the  Russian  side? 

Mr.  COUDERT. — I  think  not;  I  think  Russia  took  care  there  should 
be  no  cause  of  complaint. 

Sir  CHARLES  RUSSELL. — Oh !  no. 

Mr.  COUDERT. — Till  lately,  of  course,  when  the  pelagic  sealing  was 
prevented  on  our  side  because  the  United  States  vindicated  its  right 
by  stopping  the  ships;  there  is  no  doubt  about  that.  Then  I  under- 
stand the  efforts  of  the  pelagic  sealers  took  a  westward  direction,  and 
the  Commander  Island  seals  suffered  in  consequence.  It  was  only 
when  we  stopped  it  in  1891. 

The  PRESIDENT. — The  Copper  seals  would  be  mixed  pelagic  and  ter- 
ritorial seals  to-day,  if  there  is  pelagic  sealing  carried  on  on  the  Russian 
side,  westward — I  would  infer  from  that,  that  the  skins  from  the  Copper 
islands  or  Russian  islands,  if  those  seals  would  be  both  from  pelagic 
sealing  and  from  sealing  on  land,  would  be  mixed.  If  there  is  pelagic 
sealing  carried  on  on  that  side,  if  that  herd  is  subject  to  being  hunted 
on  sea,  there  must  be  pelagic  sealing  skins. 

Sir  CHARLES  RUSSELL. — I  think,  Mr.  President,  we  might  remove 
a  possible  misapprehension  about  that.  There  can  be  no  difference 
between  us.  There  would  be  no  mixture  in  the  Market  even  in  the  case 
of  seals  pursued  in  the  more  western  part  of  Bering  Sea  or  North 
Pacific,  because  the  pelagic  sealing  would  not  be  carried  on  by  the 
same  persons  who  carried  on  the  land  clubbing  on  the  Commander 
Islands.  They  would  be  sold  distinct.  Those  who  are  lessees  and  in 
charge  of  the  Commander  Islands  did  not  practise  pelagic  slaughter, 
and  the  skins  of  those  killed  on  land  would  not  be  mixed  with  those  of 
the  pelagic  catch. 

The  PRESIDENT. — But  do  they  come  as  Copper  island  skins,  or  only 
the  other  ones? 

Sir  CHARLES  RUSSELL. — They  would  come  as  the  North  West  catch. 

>The  PRESIDENT. — That  is  the  question,  you  know. 

Mr.  COUDERT. — I  understand  that  those  killed  by  the  pelagic  oper- 
ators on  the  other  side  of  the  Pacific  Ocean  go  as  the  Japan  catch. 

Sir  RICHARD  WEBSTER. — That  is  quite  wrong. 

The  PRESIDENT. — That  is  why  we  desire  information. 

Mr.  PHELPS. — You  will  find  in  the  affidavits  of  the  London  furriers 
a  complete  account  of  the  manner  in  which  this  business  is  done.  It  is 
only  necessary  to  recur  to  that  testimony  to  show  how  the  skins  reach 
the  London  market — to  find  out  how  it  is  done. 
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Mr.  COUDERT. — And  that  is  what  I  propose  to  read  to  the  learned 
Court. 

As  to  the  question  the  President  put,  the  Commander  Island  skins 
are  the  same,  whether  killed  at  sea  or  on  land.  There  is  no  doubt  about 
that.  I  understand  that  those  killed  at  sea  on  the  western  side  of  the 
Pacific  Ocean  go  to  the  market  as  the  Japan  catch. 

Sir  CHARLES  RUSSELL. — No,  that  is  not  so. 

Mr.  PHELPS. — They  go  as  the  Copper  or  Commander  Islands  catch. 

Mr.  COUDERT. — Well,  I  will  read  the  evidence  on  that.  I  am  indebted 
to  the  President  for  having  relieved  the  monotony  of  this  Argument  by 
throwing  a  brand  of  discord  among  us. 

The  PRESIDENT. — I  wish  to  clear  it  up. 

Mr.  COUDERT. — It  is  extremely  refreshing  to  me.  I  do  not  know  if 
it  is  to  the  Court,  but  it  cannot  be  otherwise.  I  have  just  read  to  the 
High  Tribunal  the  cross-examination  of  Mr.  Stamp.  I  will  have  in 
mind  the  question  put,  atfd  see  what  the  fact  is  with  regard  to  that. 

Mr.  Justice  HARLAN. — Have  you  read  all  of  that  Deposition  that  you 
want  to  read  ? 

Mr.  COUDERT. — No;  I  have  not.  I  am  thankful  to  Mr.  Justice 
Harlan  for  calling  my  attention  to  it.  This  is  what  this  expert  says: 

The  differences  between  the  Copper  and  Alaska  skins  are  difficult  to  describe  so 
that  they  can  be  understood  by  any  person  who  has  no  practical  knowledge  of  furs, 
but  to  anyone  skilled  in  the  business  there  are  apparent  differences  in  colour  between 
the  Copper  and  Alaska  skins,  and  a  difference  in  the  length  and  qualities  of  the 
hairs  which  compose  the  fur,  and  there  are  also  apparent  slight  differences  in  the 
shape  of  the  skins. 

The  differences  between  the  skins  of  the  three  catches  are  so  marked  that  they 
have  always  been  expressed  in  the  different  prices  obtained  for  the  skins.  I  have 
attended  the  sales  for  many  years,  and  am  able  to  make  this  statement  from  my  own 
knowledge.  The  average  prices  obtained  at  the  sales  of  the  last  year's  catch,  for 
instance,  were  as  follows:  For  the  Alaska  skins,  125  shillings  per  skin;  for  the 
Copper  skins,  68  shillings  per  skin ;  and  for  the  Northwest  skins,  53  shillings  per  skin. 

This  corroborates  what  I  have  already  read,  and  emphasizes  the  point 
I  want  to  make  that  although  the  difference  in  price  between  a  muti- 
lated skin,  the  skin  of  an  animal  riddled  with  shot,  and  that  of  one 
killed  as  we  kill  it  on  the  islands,  is  plain  and  easily  accounted  for,  yet 
when  you  find  that  the  same  company,  using  the  same  methods  and 
dealing  with  an  animal  of  the  same  general  genus  or  species,  when  you 
find  the  product  of  the  industry  is  so  different  that  in  one  case  the 
skin  brings  125s,  and  in  the  other  about  one  half,  then  the  difference 
in  the  thing  itself  is  so  manifest  and  so  great  that  it  cannot  be  whittled 
away  and  minimised  by  any  pretence  that  there  is  an  intermixture. 

Now  with  regard  to  the  witnesses  who  have  been  cross-examined, 
before  I  abandon  this  subject,  I  desire  to  read  from  the  Appendix  to 
the  British  Case  volume  2  pp.  230  to  253 — you  will  find  there  the  testi- 
mony. I  will  take  the  substance  of  it  and  state  what  the  result  is. 

I  take  one  single  declaration  which  is  concurred  in  by  a  very  large 
number — 27  I  think — of  these  witnesses. 

We  have  such  witnesses  as  Mr.  Kichard  Henry  Poland,  William  Henry 
Smith,  Thomas  Ince,  Sydney  Poland, — I  think  I  may  say  that  we  have 
the  prominent  men  in  that  trade  in  London  and  this  is  a  declaration  on 
cross  examination  which  many  of  them  make.  This  is  a  condensation, 
almost  the  very  words,  but  you  have  to  read  from  230  to  253  to  verify 
the  accuracy  of  my  summing  up. 

That  the  fur  of  the  Alaskan  seal  is  of  a  better  quality  and  denser  than  that  of  the 
Copper  seal,  and  that  the  difference  makes  the  latter  skins  less  valuable  than  the 
former. 
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Tliis  statement,  I  say,  is  subscribed  to  by  27  London  furriers, 
this  is  the  comparison  between  the  two  classes  of  skins,  in  th 
respective  jurisdictions  under  the  control  of  the,  s;mic  party. 

I  now,  with  the  permission  of  the  Court,  will  say  to  my  learned 
friends  on  the  other  side,  if  they  wish  to  follow  me,  1  am  reading  from 
the  Argument  of  the  United  States  on  page  244.  This  is  the  testi- 
mony of  Mr.  Alfred  Fraser.  It  is  taken  from  the  United  States  second 
volume,  but  it  is  quoted  verbatim  here,  and  my  learned  iriends  will 
probably  not  care  to  examine  the  book.  If  they  do,  it  is  on  pag<-s  ;VU 
to  558.  It  is  the  testimony  of  Mr.  Alfred  Fraser  who  is  a  subject  of 
Her  Britannic  Majesty,  and  resides  in  the  city  of  Brooklyn. 

He  is  a  man  of  very  large  experience.     He  was  connected  with  this 
business,  and  he  says,  which  seems  hardly  credible,  that  many  hundred 
thousand  skins  passed  physically  through  his  hands,  that  is  the  skins 
he  says,  sold  by  C.  M.  Lampson  and  Co,  of  ^which  large  firm  he  was 
member.    He  adds : 


: 

ire 


Deponent  is  further  of  the  opinion,  from  his  long  observation  and  handling  of  t 
skins  of  the  several  catches,  that  the  skins  of  the  Alaska  and  Copper  catches  a 
readily  distinguishable  from  each  other,  and  that  the  herds  from  which  such  skins 
are  obtained  do  not,  in  fact  intermingle  with  each  other  because  the  skins  classified 
under  the  head  of  Copper  catch  are  not  found  among  the  consignments  of  skins 
received  from  the  Alaska  catch  and  vice  versa. 

It  is  hardly  possible  that  this  man  who  had  "hundreds  of  thousands 
of  skins"  going  through  his  hands  would  have  permitted  such  a  phe- 
nomenon to  escape  his  attention  as  that  which  indicated  a  commixture 
of  the  herds. 

Deponent  further  says  that  the  distinction  between  the  skins  of  the  several 
catches  is  so  marked  that  in  his  judgment  he  would,  for  instance  have  had  no  diffi- 
culty, had  there  been  included  among  100,000  skins  in  the  Alaska  catch  1,000  skins 
of  the  Copper  catch,  in  distinguishing  the  1,000  Copper  skins  and  separating  them 
from  the  99,000  Alaska  skins,  or  that  any  other  person  with  equal  or  less  experience 
in  the  handling  of  skins,  would  be  equally  able  to  distinguish  them. 

And  in  the  same  way  deponent  thinks,  from  his  own  personal  experience  in  han- 
dling skins  that  he  would  Have  no  difficulty  whatever  in  separating  the  skins  of  the 
Northwest  catch  from  the  skins  of  the  Alaska  catch. 

This  is  one  of  the  questions  that  was  suggested  a  moment  ago  by  one 
of  the  learned  Arbitrators.  I  would  therefore  call  attention  especially 
to  this: 

He  would  have  no  difficulty  whatever  in  separating  the  skins  of  the  North  West 
catch  from  the  skins  of  the  Alaska  catch. 

Lord  HANNEN. — Will  you  allow  me  to  put  a  question  to  you? 

Mr.  COUDERT. — I  wish  you  would. 

Lord  HANNEN. — I  observe  that  Be>illion  Freres  say  that  they  never 
buy  or  sell  by  sex.  It  is  never  mentioned  in  any  sale  catalogue.  u  We 
buy  lots  which  are  made  up  according  to  sizes,"  etc.  Are  there  any 
witnesses  to  whom  you  can  refer  me,  who  appear  to  have  had  the  duty 
in  the  course  of  their  business,  I  mean,  of  ascertaining  to  what  sex  the 
skins  belong?  Of  course  we  have  a  number  of  statements,  varying 
largely.  Some  of  the  statements  go  to  as  high  as  90  per  cent  of  females. 

Mr.  COUDERT. — Yes,  sir;  even  95  per  cent. 

Lord  HANNEN. — I  want  to  know  upon  what  basis  that  is  determined. 

Mr.  COUDERT. — There  is  abundant  testimony,  overwhelming  testi- 
mony. Now,  if  your  Lordship  asks  me  whether  there  is  any  witness 
whose  duty  it  is,  in  connection  with  the  business,  specially  to  declare 
what  the  proportion  of  the  sexes  is,  I  will  not  be  able  to  name  such  a 
a  witness. 

Lord  HANNEN. — Or  whose  business  it  is  to  observe  it — what  man's 
duty  it  is  to  observe  whether  a  skin  is  a  male  or  a  female  skin? 
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Mr.  COITDERT. — In  the  first  place,  you  will  observe,  when  they  come 
from  the  Islands,  they  are  all  males,-  there  are  no  female  skins. 

Lord  HANNEN. — No;  I  am  dealing  with  the  other. 

Mr.  COUDERT. — When  they  come  from  the  other  sources,  they  say 
that  they  observe — naturally,  in  taking  so  important  an  article  of  com- 
merce, and  one  of  such  value,  they  observe  all  its  characteristics. 

Lord  HANNEN. — I  wanted  you  to  distinguish,  if  you  can,  between 
K6villon  freres,  who  say  that  they. . . 

Mr.  COUDERT. — They  do  not  buy  by  sex.  The  female  skin  is  always 
a  good  skin  of  itself,  and  there  is  no  distinction  when  skins  are  sold  and 
bought.  If  a  merchant  goes  to  buy  skins,  he  does  not  ask  for  female 
skins  or  for  male  skins;  but  these  witnesses  all  say  that  when  they 
examine  the  skins,  the  evidence  of  the  sex  is  such  that  they  determine 
it  at  once;  and  when  it  comes  to  the  pelagic  question. . . 

The  PRESIDENT. — No,  they  do  not  all  say  that.  That  depends  on  the 
stage  of  the  process.  When  the  skins  are  salted  and  prepared,  they 
cannot  distinguish  the  sex.  Some  of  them  have  said  that.  I  think 
Eevillon  has  said  that. 

Senator  MORGAN. — Mr.  Ooudert,  do  I  understand  you  to  say  that 
there  is  any  testimony  in  this  Case  to  the  effect  that  after  a  skin  has 
been  salted  and  prepared  for  market,  there  is  no  further  opportunity  for 
distinguishing  the  sex? 

Mr.  COUDERT. — Oh  no,  Sir.  On  the  contrary,  it  can  always  be  dis- 
tinguished. 

Senator  MORGAN. — I  understood  the  learned  President  to  say  that 
was  his  understanding. 

The  PRESIDENT.— Yes,  I  distinctly  understand  that.  I  think  the 
British  Commissioners  admit  that,  and  state  it. 

Lord  HANNEN. — The  point  of  my  question  is  this :  I  wanted  to  see 
whether  at  any  stage  of  the  process,  from  killing  to  selling  in  the  mar- 
ket, any  man's  attention  is  necessarily  drawn  to  the  question  of  sex. 

Mr.  COUDERT. — Let  me  read,  directly  in  answer  to  Lord  Hannen's 
question,  from  volume  2  of  the  Appendix  to  Her  Majesty's  Counter- 
Case,  page  232.  This  is  one  of  their  witnesses ;  and  let  me  observe  that 
this  is  to  meet  our  testimony,  that  the  female  catch  represented  90  or 
95  per  cent.  One  witness,  Grebnitzky,  I  think,  says  it  is  95  per  cent; 
but  in  order  to  meet  this — and  this  will  be  an  answer  to  the  Arbitra- 
tor's question — our  friends  on  the  other  side  produced  witnesses  to 
minimize  the  proportion;  and  Mr.  Moxon,  of  the  firm  of  Culverwell, 
Brooks  and  Company,  is  called  and  sworn,  and  he  says  in  answer  to  one 
of  these  questions : 

Q.  Have  you,  with  the  view  to  informing  yourself  on  the  question,  lately  exam- 
ined any  consignments  of  north-west  seal  skins? — A.  Yes,  last  week. 

This  is  in  answer  to  Lord  Hannen's  question. 

I  went  carefully  through  a  parcel  of  2,000,  and  came  to  the  conclusion  that  the 
percentage  of  females  did  not  exceed  75  per  cent  at  the  most. 

Now,  here  is  a  man;  an  expert — 

Sir  CHARLES  KUSSELL. — Will  you  kindly  read  the  question  imme- 
diately before  that. 
Mr.  COUDERT. — Yes  sir : 

Q.  Have  you  ever  had  to  consider  the  proportion  of  females  in  the  north-west 
catch? — A.  Not  until  this  question  arose,  because  prior  to  that  no  distinction  was 
ever  made,  either  in  buying  skins  or  in  selling  them.  They  are  simply  sorted  in 
quality  and  size,  and  not  for  the  question  of  sex. 
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But  lie  had  been  prepared  to  givcliis  testimony  to  minimize  the  force 
of  ours,  and  he  did  for  the  first  time  corroborate  our  testimony  to  the 
extent  that  it  was  at  least  75  per  cent. 

The  PRESIDENT. — But  in  fact,  you  have  not  answered  Lord  Ilannen's 
question,  you  know.  I  suppose  you  cannot.  Perhaps  nobody  c;ui. 

Mr.  COUDERT. — If  nobody  can,  I  am  sure  I  cannot,  Mr.  President; 
but  I  would  not  like  to  make  such  an  admission,  and  I  am  sure  you 
would  not  expect  me,  even  by  my  silence,  to  admit  that  you  can  put  any 
question  on  this  subject  that  I  cannot  answer. 

I  will  say  this:  I  propose  to  show  by  testimony,  which  I  take  to  be 
overwhelming,  that  witnesses  in  this  case  have  in  handling  these  skins, 
physically,  as  Mr.  Mpxon  says,  considered  the  question  of  sex,  and  that 
they  are  able  to  testify  that  a  certain  proportion  in  every  consignment 
consisted  of  female  skins.  Now,  if  you  ask  me  whether  in  the  inner- 
most machinery  of  the  business  there  is  an  individual  whose  office  and 
function  it  is  to  pass  upon  the  sex  of  the  animal.  .  . 

Lord  HANNEN. — No,  no — anyone  who,  in  the  course  of  his  business, 
would  find  it  necessary  to  decide  the  question  of  sex. 

Mr.  COUDERT. — I  would  answer  it  in  this  way,  even  if  it  should  be 
an  imperfect  answer:  These  skins,  of  course  are  costly  and  valuable. 
They  are  thoroughly  examined.  Their  condition  has  to  be  examined, 
and  in  many  cases  they  have  to  be  repaired — perhaps  in  almost  every 
case,  to  a  greater  or  less  extent;  and  in  examining  them,  the  question 
of  sex  presents  itself  to  the  examiner.  An  experienced  examiner  will 
tell  you  just  how  many  of  each  sex  there  are;  and  perhaps — that  is  a 
mere  hypothesis — this  has  become  more  marked  of  late  years  for  this 
reason,  that  the  number  of  female  skins  in  the  market  is  only  a  recent 
product.  Until  recently  there  were  no  female  skins.  It  was  only  about 
1876,  1878, 1879,  1880  and  1881  that  this  business  began  and  took  its 
progression,  that  the  three  ships  grew  into  fifty,  and  the  fifty  into  a  hun- 
dred; and  naturally  these  men  examining  the  skins  would  observe  the 
sex.  They  could  not  help  it.  Even  if  I  am  unable  to  give  a  definite 
answer  to  the  enquiry,  may  I  not  satisfy  the  conscience  of  the  Court, 
when  I  produce  credible  witnesses  who  say,  "  We  did  examine  and  we 
know" ;  even  if  I  cannot  dive  into  their  motive;  if  I  cannot  show  that 
it  was  a  part  of  their  particular  function  in  the  business;  if  I  produce 
men  of  standing  and  character  who  say,  "I  have  examined  one  hun- 
dred thousand  skins,  and  there  were  only  five  thousand  males  "  ;  shall 
I  not  satisfy  the  Court  upon  this  question,  assuming  that  I  shall  pro- 
duce such  testimony? 

The  PRESIDENT. — I  suppose  those  are  mostly  sealers? 

Mr.  COUDERT. — Furriers,  sir.    I  dismiss  the  sealers. 

The  PRESIDENT.— Will  you  just  allow  me  to  read  an  extract  from 
Re"villon.  Ke>illon  says: 

That  all  the  skins  bought  by  the  said  firm  of  ReVillon  Freres  are  dyed  in  France, 
and  therefore  the  skins  pass  under  our  eyes  in  the  following  conditions:  (1)  in  salt 
•when  we  buy  them  in  London;  (2)  dressed;  (3)  dyed.  That  deponent  believes  that 
the  firm  of  Re"villon  Freres  is  by  far  the  largest  firm  of  furriers  and  fur-dealers  in 
France;  that  the  greater  part  of  the  skins  bought  by  Re"villon  Freres  are  made  up 
into  garments,  cloaks  and  mantles,  but  that  some  of  the  skins  after  having  been 
dyed  are  sold  to  other  manufacturers. 

That  the  sales  of  sealskins  by  the  said  firm  of  Re"villon  Freres  have  amounted  for 
the  last  twenty  years  to  about  4,000,000  francs  per  year. 

He  knows  the  skins  as  they  are  in  these  three  conditions, — in  the  very 
condition  of  salt  when  they  come  from  London.  He  proceeds : 

That  later  on,  from  the  year  1878,  we  have  noticed  in  the  London  market  seal- 
skins called  Victoria  or  Northwest  coast  skins,  the  quantity  of  which  is  variable,  but 
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which  has  continually  increased  until  last  year,  when  the  total  quantity  was  held  at 
80,000  skins. 

That  is  the  only  approximation  we  have. . . 

That  we  have  often  heard,  and  from  different  sources,  that  these  last  named 
skins  are  in  the  majority  the  skins  of  the  female  seal.  The  thinness  of  the  hair 
upon  the  flanks  seems  to  confirm  this  assertion,  although  it  is  impossible  for  us  to 
test  the  absolute  truth  of  this  statement  for  ourselves,  for  when  the  seals  have  been 
dressed  the  si»us  of  the  mamma?  disappear.  At  any  rate  the  employment  of  these 
skins  is  much  less  advantageous  to  our  business  because  there  is  a  great  predomi- 
nance of  small  skins,  etc. 

There  is  a  inau  who  has  had  400,000  seal  skins  passing  through  his 
hands  in  twenty  years,  and  who  has  received  them  in  three  different 
conditions,  first,  in  salt,  when  he  buys  them  from  London :  and  yet  he 
says  it  is  impossible  to  distinguish  the  sex. 

Mr.  COUDERT. — I  ani  quite  aware,  Mr.  President,  that  Mr.  Be'villon 
made  that  statement. 

The  PRESIDENT. — Perhaps  it  is  contradicted  by  others? 

Mr.  COUDERT. — I  have  tried  to  reconcile  it  with  the  other  testimony; 
and  it  may  be  that  Mr.  Eevillon  is  riot  as  strong  upon  this  point  as 
others,  although  his  opinion  is  that  there  was  this  large  proportion  of 
female  skins.  It  may  be  that  he,  being  the  head  of  the  firm,  attending 
perhaps  to  the  sales,  had  not  given  it  the  attention  that  others  had. 

But  I  say  now,  and  I  shall  to-morrow  morning  produce  before  you 
such  an  array  of  witnesses  that  I  think  I  can  say  with  confidence  that 
no  doubt  will  be  left  upon  the  question,  whether  experts  can  distinguish ; 
that  the  other  side,  in  the  British  Commissioners'  Report,  admits  that 
it  may  be  done,  and  that  these  men  all  say  that  they  have  done  it,  and 
that  their  testimony  is  uncontradicted  in  the  Case.  This,  with  the  per- 
mission of  the  Tribunal,  I  shall  take  up  to-morrow  morning. 

Mr.  Justice  HARLAN. — I  was  going  to  ask  you  whether  there  is  any 
proof  bearing  on  the  question  as  to  the  ability  to  distinguish  the  sex, 
according  to  the  time  when  they  are  delivered  to  the  furriers.  I  notice 
that  the  gentleman  whose  deposition  was  just  read  by  the  President 
says  that  it  is  difficult  to  determine  the  sex  after  the  skins  have  been 
dressed.  Is  not  the  sex  more  easily  distinguished  before  they  are 
dressed  f 

Mr.  COUDERT. — Yes,  sir.  There  is  abundant  testimony  upon  that; 
and  with  the  permission  of  the  Arbitrator,  I  think  it  would  be  more 
coherent  if  I  addressed  myself  to  the  whole  of  it  together.  I  have 
endeavored,  so  far  as  I  was  able,  to  answer  the  questions  of  the  Arbi- 
trators and  have  been  obliged  to  deflect  a  little  from  the  ordinary 
course;  but  I  can  assure  the  High  Court  of  Arbitration  that  I  appreciate 
the  importance  of  this  point.  It  is  one  upon  which  we  rely  and  we  are 
very  confident,  respectfully  confident  that  the  character  and  amount  of 
testimony  that  we  produce  is  such  as  to  leave  no  question  on  the 
subject. 

Senator  MORGAN. — Mr.  Coudert,  at  the  time  the  question  was  put  to 
you  by  Lord  Hannen,  some  half  an  hour  ago  I  think  it  was,  since  which 
there  has  been  a  discussion  or  examination  of  this  question,  you  were 
reading  a  part  of  the  record  here  and  had  not  completed  it.  Will  you 
be  good  enough  to  complete  it. 

Mr.  COUDERT. — I  will,  sir.  I  have  gone  very  far  from  my  starting 
point:  but  the  discussion  was  interesting  and  I  hope  I  have  to  some 
extent  been  able  to  answer  the  questions. 

Lord  HANNEN. — I  am  very  sorry  if  I  have  deflected  you  from  your 
argument, 


350    ORAL  ARGUMENT  OF  FREDERICK  R.  COUDERT,  ESQ. 

Mr.  COUDERT. — Deflection,  sir,  is  refreshing;  and  I  always  consider 
it  a  personal  favor  wheii  one  of  the  Arbitrators  does  me  the  honor  to 
interrupt  me. 

The  PRESIDENT. — We  have  favored  you  to-day  in  that  way. 

Mr.  COUDERT. — Not  more  than  you  should,  and  not  more  than  I  like. 

Something  was  said  about  the  fur-seal  skin  industry,  and  some  ques- 
tions were  asked  by  the  learned  Arbitrators  upon  that  subject.  It  may 
be  interesting  to  read  one  single  deposition  to  know  what  the  general 
nature  of  this  industry  is,  how  it  is  conducted  and  what  its  particular 
elements  may  be;  and  we  do  now  as  we  did  before,  take  the  best  infor- 
mation it  is  possible  to  get  and  go  to  the  highest  and  best  son 
Certainly,  whatever  comments  our  friends  may  make  as  to  our  views  of 
the  case,  they  cannot  complain  that  we  have  not  taken  from  among 
themselves  men  of  the  highest  character.  Take  for  instance  Sir  George 
Lampson,  Baronet,  on  page  565  of  the  second  volume  of  the  Appendix 
to  the  Case  of  the  United  States.  He  has  been  engaged  in  this  busi- 
ness for  a  long  time.  His  father  was  engaged  in  the  business  before 
him.  The  house  is  sixty  years  old,  at  least.  I  read  from  paragraph  4. 
The  whole  would  be  interesting,  but  it  would  take  too  much  of  the  time 
of  the  Tribunal: 

(4)  Deponent  says  that  what  may  be  described  as  the  fur-skin  business  has  been 
built  up,  that  is  the  product,  the  fur-seal  skins,  have  been  made  an  article  of  fashion 
and  commerce,  and  the  sales  of  such  skins  largely  increased  and  the  methods  of 
dressing  and  dyeing  the  same  have  been  perfected  almost  entirely  through  the  influ- 
ence and  joint  endeavors  of  the  Alaska  Commercial  Company,  the  North  American 
Commercial  Company,  the  Russian  Seal  Skin  Company,  deponent's  own  firm,  and 
the  firm  of  C.  W.  Martin  and  Sons,  and  their  predecessors  in  the  city  of  London. 

That  the  business  at  the  present  time  has  attained  the  rank  of  an  important 
industry,  in  which  there  is  embarked  in  the  city  of  London  a  large  amount  of  capi- 
tal and  upon  which  there  is  dependent  a  large  number  of  workmen  and  employes. 
The  amount  of  capital  from  time  to  time  invested  in  the  business  is  correctly  stated, 
deponent  believes,  by  Mr.  Teichmanu,  at  as  much  as  £1,000,000,  and  until  within  a 
year  or  two  the  numbers  of  persons  depending  upon  the  industry  for  their  support 
has  likewise  been  correctly  stated  by  Mr.  Teichmanu,  approximately  at  2,000  per- 
sons, receiving  on  an  average  a  weekly  wage  of  30  shillings,  and  most  of  them  hav- 
ing families  dependent  upon  their  labors  for  their  support. 

During  the  last  two  years  the  diminution  and  irregularity  of  the  supply  of  fur 
and  seal  skins  has  caused  some  decrease  in  the  amount  of  persons  engaged  in  the 
industry,  but  deponent  is  not  able  to  state  exactly  to  what  extent  such  decrease  has 
taken  place. 

A  considerable  number  of  the  persons  employed  in  this  business,  as  deponent  is 
informed,  are  not  skilled  in  any  other  kind  of  business,  and  should  the  fur-seal 
industry  cease,  deponent  believes  that  these  persons  would  be  obliged  to  master 
some  other  trade  or  means  of  livelihood. 

That  one  of  the  most  important,  and  deponent  feels  justified  in  saying,  vital  ele- 
ments in  the  maintenance  and  preservation  of  the  business  or  industry  is  that  the 
supply  of  fur-seal  skins  should  be  regular  and  constant  so  that  intending  buyers 
may  be  able  to  know  beforehand  approximately  what  the  prices  of  their  stock  in 
trade  are  going  to  be,  and  tnat  the  people  engaged  in  the  business  may  have  before- 
hand a  reasonably  definite  notion  of  what  they  shall  be  able  to  count  upon. 

(5)  Deponent  has  no  doubt  but  that  it  is  necessary  in  order  to  maintain  the  indus- 
try that  steps  should  be  taken  to  preserve  the  existence  of  the  seal  herd  in  the  North 
Pacific  Ocean  and  Behring  Sea  from  the  fate  which  has  overtaken  the  herds  in  the 
South  Seas.     Of  the  steps,  if  any,  which  are  necessary,  in  order  to  accomplish  this 
result,  deponent  does  not  feel  that  he  is  in  a  position  to  state  as  he  has  no  personal 
knowledge  of  the  regulations  which  at  the  present  time  exist,  but  it  is  obvious  to 
deponent's  mind  that  regulations  of  some  kind  imposed  by  somebody  who  has  author- 
ity and  power  to  enforce  them  are  necessary  to  prevent  the  rookeries  in  the  North 
Pacific  Ocean  from  suffering  the  fate  of  the  rookeries  in  the  Southern  Atlantic  and 
Pacific  seas,  where  deponent  is  informed  no  restrictions  were  at  any  time  even 
attempted  to  be  imposed. 

This  is  the  language  of  Sir  George  Lampson,  under  date  of  April  23, 
1892  j  and  I  may  say  in  that  connection,  in  order  to  show  the  enormous 
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experience  that  must  necessarily  have  been  acquired  by  these  gentle- 
men, that  they  have  sold  four- fifths  of  all  the  sldns  sold  in  London  since 
the  year  1870.  It  is  almost  a  monopoly  of  that  business  for  the  last 
twenty  years;  and  if  there  is  any  source  of  information  to  which  we 
can  resort  with  a  hope  of  being  satisfied,  it  must  certainly  be  here. 

The  next  proposition  of  fact  is  one  which  is  admitted,  I  think,  and 
therefore  I  shall  not  offer  any  proof  upon  the  subject,  viz,  that  the  herd 
returns  to  the  islands. 

Then  the  bulls  and  cows  go  to  the  breeding  grounds,  the  non-breed- 
ing males  to  the  hauling  grounds. 

Upon  this,  as  those  expressions  are  constantly  used  in  the  Case,  per- 
haps a  brief  explanation  would  be  well  to  show  the  court  what  the 
difference  is  between  the  breeding  and  the  hauling  grounds.  Those  of 
the  honorable  Arbitrators  who  have  not  examined  the  question,  will  be 
curious  perhaps  to  see,  and  interested  to  learn  how  the  instinct  of  these 
animals  guides  them  to  make  their  respective  homes  on  their  general 
abode.  1  am  reading  from  the  Case  of  the  United  States,  at  page  91, 
where  it  is  said : 

The  "breeding  grounds"  or  "breeding  rookeries"  (the  areas  occupied  by  the 
breeding  seals  and  their  offspring — that  is  the  bulls,  the  cows  and  the  pups)  .  .  .  are 
rocky  areas  along  the  water's  edge,  covered  with  broken  pieces  of  lava  of  various 
sizes  and  shapes,  those  nearest  the  sea  having  been  rounded  by  the  action  of  the 
waves  and  the  ice;  between,  the  rocks  are  sometimes  found  smooth  spaces  of  ground, 
but  in  no  case  are  these  areas  of  any  extent,  and  they  vary  greatly  in  size. 

So  strong  is  the  instinct,  so  imperative  the  necessity  of  obedience  to 
that  instinct  that,  as  I  have  already  read,  these  animals  not  only  go 
back  to  the  island  and  to  the  same  general  locality,  but  the  bulls  in 
many  instances  have  been  found — the  same  bulls — to  take  precisely 
the  same  spot. 

That  is  for  the  breeding  grounds.  The  hauling  grounds  are  thus 
spoken  of  in  our  Case : 

The  "hauling  grounds"  (areas  occupied  by  the  non  breeding  seals)  are  the  sandy 
beaches  at  one  side  of  the  breeding  grounds,  or  the  smoother  spaces  back  of  and 
contiguous  to  the  breeding  seals.  The  areas  covered  by  the  rookeries  on  the  respec- 
tive islands  vary  considerably,  being  in  the  ratio  of  about  seven  or  eight  on  St.  Paul 
to  one  on  St.  George. 

It  has  appeared  all  through  the  Case  that  St.  George  was  smaller 
than  St.  Paul,  and  that  there  was  a  very  much  smaller  number  of 
seals  on  it.  St.  Paul  is  lower  than  St.  George,  the  shores  are  broader, 
and  more  territory  is  available  upon  it  for  occupation  by  seals  than  on 
the  latter,  which  accounts  in  a  measure  for  the  disproportion  in  seal 
population  on  the  two  islands. 

I  will  not  dwell  upon  this  any  further.  We  also  state,  and  that  prop- 
osition is  not  disputed,  that  the  fur-seal  is  a  polygamous  animal.  I 
would  read  in  connection  with  this  but  three  or  four  lines  from  the 
report  of  the  British  Commissioners,  in  section  37,  on  page  7. 

Among  the  first  of  the  more  stringent  measures  adopted  was  the  restriction  of 
killing  to  males. 

That  is,  measures  or  regulations  adopted  on  the  islands.  Let  me, 
however,  preface  this  by  saying  that  when  the  United  States  bought 
from  Eussia,  this  industry,  established  by  Russia  and  carried  on  by 
her,  was  intelligently  carried  on  with  a  due  discrimination  as  to  sex. 
We  introduced  no  innovation,  except  that  we  sought  to  improve  the 
methods  already  in  operation,  partly  by  elevating  the  character  of  the 
residents  in  the  place,  and  partly  by  such  additional  regulations  for 
the  protection  of  seal  life  as  might  be  suggested. 
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The  British  Commissioners  say: 

Among  the  first  of  the  more  stringent  measures  adopted  was  the  restriction  of  kill- 
ing to  males,  which  followed  from  the  discovery  that  a  much  larger  number  of  male 
were  born  than  were  actually  required  for  service  on  the  breeding  rookeries. 

This  was  the  great  secret.  Until  it  was  discovered  and  put  inl 
eftect  the  secret  of  cultivating  the  seal  was  not  ascertained;  so  long  a* 
it  was  overlooked,  the  fundamental  dictates  and  laws  of  nature  wen 
disregarded.  Where  the  attack  was  indiscriminate  the  result 
obvious.  But  the  Russians  soon  discovered  this,  and  long  before  th< 
United  States  came  into  power  through  the  purchase  of  the  islands,  th< 
killing  was  confined  to  the  young  male  seals. 

I  do  not  care  to  go  into  the  discussion  of  the  number  of  the  femal< 
in  the  family  of  the  seal.  There  is  much  discussion  as  to  that  whicl 
seems  to  me  unnecessary,  nor  is  it  very  material  whether  it  is  15,  20  01 
25,  whether  it  is  40  or  50.  There  is  evidence  upon  this  all  through  tin 
Case.  The  British  Commissioners  state  certain  figures,  and  they  rel; 
upon  the  British  Cyclopaedia,  which  was  printed  fifty  years  ago,  to  statl 
that  according  to  the  ordinary  and  general  rule,  the  family  consisted  oi 
one  male  and  40,  50  and  even  00  females.  But  it  is  not  important  whei 
we  recollect  that  the  seal  is  a  polygamous  animal,  and  that  a  large  num- 
ber of  females  go  with  every  single  male;  this  makes  at  once  the  obvioui 
necessity  of  a  discrimination.  To  kill  a  female,  under  those  circum- 
stances, is  a  crime. 

I  say,  therefore,  I  will  not  dwell  upon  that  subject  of  the  average 
number  in  the  family.  I  do  not  consider  it  is  material,  as  the  facts  ar 
plainly  shown  that  there  is  a  sufficient  number  of  males  for  the  female* 

I  spoke  of  the  breeding  rookeries  and  the  hauling  grounds,  and  rea< 
from  the  Case  in  order  to  show  a  distinction  between  those  two;  but  il 
is  proper  for  an  understanding  of  the  methods  of  these  animals,  at  theii 
home  on  these  islands,  to  say  that  the  distinction  disappears  at  a  cer- 
tain period  of  the  year.    They  come  there,  as  appears,  alternately,  th< 
bulls  coming  first  and  remaining  on  the  rookeries  waiting  patiently  foi 
weeks  without  food ;  then  they  come  in  rotation.    But  there  is  a  general 
mixture  of  the  family  about  the  end  of  July  and  then  the  distinction 
between  the  breeding  grounds  and  the  hauling  grounds  is  broken  up; 
and  the  severe  line  of  demarcation  between  the  older  members  of  th< 
household  and  the  younger  members  disappears.    Then  many  of  th< 
larger  ones  which  we  have  called  the  bachelors — that  is  the  name  unde] 
which  they  are  known — are  allowed  to  mingle  with  the  other  animals 
the  older  ones,  the  mothers,  the  cows  and  the  rest  of  them.    The  hauliuj 
place  after  this  presents  a  confused  appearance.    The  nice  lines 
demarcation  have  been  obliterated. 

The  male  seal  when  six  or  seven  years  of  age  goes  upon  the  breeding 
grounds.  You  will  remember  that  the  seals  are  killed  on  the  island 
up  to  the  age  of  five  or  six  years.  After  this  they  enter  the  breeding 
grounds. 

Soon  after  giving  birth  to  her  young  the  cow  goes  out  to  sea  in  search 
of  food.  I  will  read  briefly  from  the  United  States  Case  upon  this, 
because  the  distance  to  which  the  cow  goes  for  food  may  be  an  impor- 
tant element  of  consideration.  Perhaps  the  learned  members  of  the 
High  Tribunal  will  remember  that  Mr.  Carter  adverted  to  the  remedies 
suggested  by  the  British  Commissioners  for  the  exhaustion — the  threat- 
ened exhaustion — of  the  race,  and  it  appears  that  these  gentlemen 
thought  they  were  making  a  valuable  suggestion  when  they  said  that 
there  might  be  a  protected  zone  of  twenty  miles,  subject  to  a  gradual 
increase  upon  the  United  States  agreeing  to  suspend  the  killing  or  to 
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limit  it  by  ten  thousand.  It  is  important  to  note  how  far  the  cows  go 
out  to  feed  for  two  reasons:  In  the  first  place  to  note  how  likely  it  is 
that  the  pelagic  sealers  will  find  a  nursing  cow  when  they  are  outside 
of  20,  30,  40  or  a  hundred  miles;  because  that  is  a  most  material  con- 
sideration ;  and  in  the  second  place  to  determine  whether  the  sugges- 
tion of  a  twenty  mile  zone  deserves  even  passing  attention. 
Now  I  read  from  the  Case,  page  115. 

Necessarily  after  a  few  days  of  nursing  her  pup  the  cow  is  compelled  to  seek  food 
in  order  to  provide  sufficient  nourishment  for  her  offspring.  Soon  after  coition  she 
leaves  the  pup  on  the  rookery  and  goes  into  the  sea,  and  as  the  pup  gets  older  and 
stronger  these  excursions  lengthen  accordingly  until  she  is  sometimes  absent  from 
the  rookeries  for  a  week  at  a  time. 

This  is  what  the  learned  President  spoke  of  as  the  process  of  weaning. 
It  is  gradual. 

The  food  of  all  classes  of  fur-seals  consists  of  squids,  fishes,  crustaceans,  and  mol- 
luscs, but  squids  seem  to  be  their  principal  diet,  showing  the  seals  are  surface  feeders. 
On  account  of  the  number  of  seals  on  the  islands  fish  are  very  scarce  in  the  neighbor- 
ing waters;  this  necessitates  the  cow  going  many  miles  in  search  of  her  food. 

And  now  is  the  important  statement  as  to  the  distances : 

They  undoubtedly  go  often  from  one  hundred  to  two  hundred  miles  from  the  rook- 
eries on  these  feeding  excursions.  This  fact  is  borne  out  by  the  testimony  of  many 
experienced  sealers,  who  have  taken  nursing  females  a  hundred  miles  and  over  from 
the  islands,  and  Capt.  Olsen,  of  the  steam  schooner  Anna  Beck,  states  through  the 
Victoria  Daily  Colonist,  of  August  6, 1887  (which  is  published  in  the  British  Blue 
Book,  1890,  C-6131,  p.  84),  that  anyone  who  knows  anything  of  sealing  is  aware  that 
such  a  charge  (catching  seals  in  Alaskan  waters  within  three  leagues  of  the  shore)  is 
ridiculous,  as  we  never  look  for  seals  within  twenty  miles  of  shore. 

This  may  explain  why  that  twenty  mile  zone  was  adopted  by  the 
Commissioners : 

They  are  caught  all  the  way  from  between  twenty  and  one  hundred  and  fifty  miles 
off  the  land.  Capt.  Dyer,  of  the  seized  sealing  schooner  Alfred  Adams,  confirmed 
the  above  statement. 

The  Tribunal  thereupon  adjourned  until  Friday,  May  5,  at  11 :30  a.  m. 
B  s,  PT  XII 23 


EIGHTEENTH    DAY,  MAY  5™,  1893. 

Mr.  COUDERT. — I  propose,  with  the  permission  of  the  learned  Presi- 
dent and  the  Court,  to  resume  the  reading  of  extracts  from  the  United 
States  Case  on  page  115.  The  extracts  that  I  shall  read  are  on  very 
important  topics,  and  the  statements  are  very  clear  and  very  terse. 
This  is  now  as  to  the  habits  of  the  cows  and  the  excursions  that  they 
make  when  they  are  feeding  and  so  on. 

Necessarily  after  a  few  days  of  nursing  her  pup  the  cow  is  compelled  to  seek  foo 
in  order  to  provide  sufficient  nourishment  for  her  offspring.     Soon  after  coition  she 
leaves  the  pup  on  the  rookery  and  goes  into  the  sea,  and  as  the  pup  gets  older  and 
stronger  these  excursions  lengthen  accordingly  until  she  is  sometimes  absent  from 
the  rookeries  for  a  week  at  a  time. 

The  food  of  all  classes  of  fur-seals  consists  of  squids,  fishes,  crustaceans  and 
molluscs,  but  squids  seem  to  be  their  principal  diet,  showing  the  seals  are  surface 
feeders.  On  account  of  the  number  of  seals  on  the  islands  fish  are  very  scarce  in  the 
neighbouring  waters;  this  necessitates  the  cow  going  many  miles  in 'search  of  her 
food. 

They  undoubtedly  go  often  from  one  hundred  to  two  hundred  miles  from  th 
rookeries  on  these  feeding  excursions.  This  fact  is  borne  out  by  the  testimony  of 
many  experienced  sealers,  who  have  taken  nursing  females  a  hundred  miles  and  over 
from  the  islands,  and  Captain  OLsen,  of  the  steam  schooner  Anna  Beck,  states, 
through  the  Victoria  Daily  Colonist,  of  August  6th,  1887  (which  is  published  in  the 
British  Blue  Book,  1890,  C-6131,  page  84),  that  anyone  who  knows  anything  of  sealing 
is  aware  that  such  a  charge  (catching  seals  in  Alaskan  waters  within  three  If. 
of  the  shore)  is  ridiculous,  as  we  never  look  for  seals  within  20  miles  of  shore.  They 
are  caught  all  the  way  from  between  20  and  150  miles  off  the  land.  Captain  Dyer, 
of  the  seized  sealing  schooner  Alfred  Adams,  confirmed  the  above  statement  by  say- 
ing: "We  had  never  taken  a  seal  within  60  miles  of  Unalaska,nor  nearer  St.  Paul 
than  60  miles  south  of  it." — Among  the  depositions  taken  before  Mr.  A.  R.  Milne,  col- 
lector of  customs  of  the  port  of  Victoria,  British  Columbia,  several  of  the  deponents 
give  testimony  as  to  the  usual  sealing  distance  from  the  Pribilof  Islands  while  in 
Behring  Sea.  Captain  William  Petit,  present  master  and  part  owner  of  the  steamer 
Mischief,  gives  such  distance  as  from  60  to  100  miles,  and  states  that  seals  are  found 
all  along  that  distance  from  land  in  large  numbers.  Captain  Wentworth  Evelyn 
Baker,  master  of  the  Canadian  schooner  C.  H.  Tuppcr,  and  formerly  master  of  tho 
schooner  Viva,  says  that  the  distance,  from  land  was,  from  thirty  to  one  hundred 
miles,  usually  sixty  miles.  And  Captain  William  Cox,  master  of  the  schooner  Sap- 
phire, places  the  principal  hunting  ground  at  one  hundred  miles  from  the  islands  of 
St.  George  and  St.  Paul.  Captain  L.  G.  Shepard,  of  the  United  States  Revenue 
Marine,  who  seized  several  vessels  while  sealing  in  Behriug  Sea  in  1887  and  1889, 
states,  "I  have  seen  the  milk  come  from  the  carcasses  of  dead  females  lying  on  the 
decks  of  sealing  vessels  which  were  more  than  a  hundred  miles  from  the  Pribilof 
Islands !"  He  further  adds  that  he  has  seen  seals  in  the  water  over  one  hundred  and 
fifty  miles  from  the  islands  during  the  summer.  The  course  of  sealing  vessels  and 
their  daily  catch  show  also  that  the  majority  of  the  seals  taken  in  Behring  Sea  are 
secured  at  over  one  hundred  miles  from  the  Pribilof  Islands. 

The  distance  that  the  seals  wander  from  the  islands  during  the  summer  in  their 
search  for  food  is  clearly  shown  by  the  "Seal  Chart"  compiled  from  the  observations 
of  the  American  cruisers  during  their  cruises  in  Behring  Sea  in  July,  August  and 
September,  1891. 

That  Chart  will  be  found  in  the  volume  of  portfolios  and  maps. 

The  great  distance  of  the  feeding  grounds  from  the  islands  is  not  remarkable,  as 

the  seals  are  very  rapid  swimmers  and  possess  great  endurance.     Thomas  Mowat 

Esquire,  inspector  of  fisheries  for  British  Columbia,  in  the  annual  report  of  the 

Department  of  Fisheries  of  the  Dominion  of  Canada  (1886),  at  page  267,  makes  the 

354 
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following  statement,  which  corroborates  the  foregoing:  Captain  Donald  McLean,  one 
of  our  most  successful  sealing  captains,  and  one  of  the  first  to  enter  into  the  busi- 
ness of  tracking  seals  from  California  to  Behring  Sea,  informs  me  he  has  known 
bands  of  seals  to  travel  one  hundred  to  two  hundred  miles  a  day,  feeding  and  sleep- 
ing during  a  portion  of  this  time.  Captain  Bryant,  with  long  experience  as  master 
mariner  of  a  whaling  vessel,  states  that  he  is  convinced  that  a  seal  can  swim  more 
rapidly  than  any  species  of  iish,  and  that  a  female  could  leave  the  islands,  go  to  the 
fishing  grounds  a  hundred  miles  distant  and  easily  return  the  same  day.  But  in 
case  these  excursions  consumed  a  longer  time,  the  peculiar  physical  economy  of  the 
pup  seal  makes  it  possible  for  it  to  exist  several  days  without  nourishment. 

Now  let  me,  before  passing  to  any  other  subject,  call  the  attention  of 
the  Court  to  the  enormous  amount  of  valuable  information  contained 
in  those  few  brief  extracts,  and  to  assure  the  Court,  as  the  Court  may 
readily  satisfy  itself,  that  every  one  of  these  statements  is  substanti- 
ated not  only  on  its  face,  as  I  have  shown,  but  also  by  a  large  mass  of 
independent  testimony  which  it  is  impossible  to  discredit;  you  there 
have  most  important  facts  bearing  on  some  of  the  vital  questions  in 
the  case.  You  will  understand  now  how  it  is  that  these  nursing 
mothers  are  killed  150  miles  from  the  land,  or  even  more,  as  they  are 
full  of  milk,  and  how  it  is  that  the  unfortunate  pups  at  home  are  killed 
by  starvation.  You  will  also  understand  that  it  is  difficult  for  the 
Counsel  of  the  United  States  to  speak  with  becoming  patience  of  the 
scheme  proposed  by  the  British  Commissioners  when  they  propose  to 
establish  a  protective  zone  of  20  miles  about  the  islands,  when  it  is 
manifest  that  this  would  be  absolutely  useless,  for  the  destructive 
process  only  begins  beyond  that  line  and  it  is  simply  the  semblance  of 
granting  something  while  really  extending  the  privileges  of  pelagic 
sealing.  You  will  certainly  find  that  no  pelagic  sealer,  however  zeal- 
ous in  the  practice  of  his  so  called  industry  will  object  to  that  scheme. 
He  does  not  come  within  the  20  miles  nor  catch  any  seals  within  that 
zone.  The  facts  stated  here  that  there  is  this  large  number  of  seals 
constantly  upon  the  land,  explains  the  scarcity  of  fish,  and  it  is  also 
apparent  that  there  are  feeding  grounds,  that  is,  places  where  enor- 
mous masses  of  fish  congregate  and  to  which  the  seals  resort.  When 
I  say  seals,  I  mean,  of  course,  only  female  seals,  because  the  males,  the 
bulls,  never  leave  the  islands.  The  young  animals  stay  around  the 
islands,  disporting  themselves  in  the  water  and  getting  such  food  as 
they  may,  but  the  mothers,  under  the  strong  impetus  of  nature's  law 
which  tells  them  that  they  must  feed  their  young  by  feeding  them- 
selves, first  go  with  their  enormous  facilities  of  locomotion, — I  might 
say  unparalleled  facilities  of  locomotion, — to  these  feeding  grounds 
which  they  know,  and  there  they  are  pursued,  they  are  slaughtered. 
Hence  the  overwhelming  preponderance  of  pelagic  destruction  is  among 
the  females. 

The  PRESIDENT. — Is  there  any  evidence  that  those  feeding  grounds 
are  known — that  they  are  located  in  some  particular  place? 

Mr.  COUDERT. — There  is  this  evidence,  as  stated  in  the  book,  that 
there  are  feeding  grounds  and  that  the  seals  congregate  there-;  they 
are  found  there  in  great  m asses. - 

The  PRESIDENT. — Are  they  certain  points  which  are  known,  and  of 
which  the  latitude  and  longitude  may  be  described? 

Mr.  COUDERT. — It  is  difficult  to  fix  the  locality  exactly  on  the  sea, 
but  they  say,  and  the  evidence  is  abundant,  that  there  are  feeding 
grounds  60  miles  and  100  miles  from  the  islands,  to  which  these  mother 
seals  resort  in  great  numbers,  and,  of  course,  they  are  pursued  there 
and  slaughtered. 

Sir  CHARLES  EUSSELL. — Will  my  learned  friend  point  to  any  evi- 
dence that  locates  these  feeding  grounds! 
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Mr.  COUDERT. — I  cannot  locate  them,  but  I  say  that  there  is  testi- 
mony the  feeding  grounds  are  60  miles  and  100  miles  oil'. 

Senator  MORGAN. — I  understand  the  testimony  to  show  that  th< 
feeding  grounds  change,  that  the  fishes  congregate  at  one  place  on( 
year,  and  at  another  place  another  year. 

Mr.  COUDERT. — And  that  they  are  at  great  distances  from  the  island, 
the  seals  congregate  for  the  purposes  of  food  and  are  found  there- 
great  numbers,  and  it  is  the  only  way  in  which  you  can  explain  ii 
There  is  nothing  else. 

The  PRESIDENT. — Do  you  think  those  feeding  grounds  might 
excepted  by  establishing  a  zone? 

Mr.  COUDERT. — No,  they  are  too  variable.    Of  course,  they  chang« 

The  PRESIDENT. — That  was  the  purport  of  the  question  of  my  learne< 
friend. 

Mr.  COUDERT. — They  change,  and  it  is  stated  in  the  case  that  ther< 
are  feeding  grounds  to  which  these  animals  resort  at  a  great  distance 
from  the  islands  and  it  is  a  mockery  to  talk  of  restricting  the  zone 
20  miles. 

The  PRESIDENT. — I  would  like  to  ask  if  there  is  any  evidence  that 
these  seals  met  at  such  a  distance  from  the  Pribilof  Islands  are  always: 
seals  wandering  from  the  islands  or  may  they  be  seals  swarminj 
towards  the  islands. 

Mr.  COUDERT. — No,  they  are  our  seals.    That  is  conceded  in  this 
way:  the  British  Commissioners  themselves  say  (and,  as  I  have  said, 
the  value  of  a  concession  from  them  is  great — I  conceive  it  to  be  evei 
more  valuable  than  one  from  my  learned  friend,  Sir  Charles  Eussell)- 
they  say,  certain  females  in  milk  are  caught  at  great  distances  and  then 
fore,  presumably,  from  the  Pribilof  Islands.    There  is  no  pretence  thai 
there  are  any  others  there,  and  it  is  a  fact  in  the  case  (I  am  not  talking 
now  of  disputed  facts)  that  all  these  seals  at  some  time  during  the  y< 
land  and  live  and  stay  there;  and  when  they  leave,  they  always  leav< 
with  the  animus  revertendi.    The  animus  revertendi  exists  in  theii 
minds  and,  I  was  going  to  say,  in  spirit,  if  they  have  any — but  it 
always  exists  when  they  go  for  a  day  or  when  they  go  for  a  season, 
When  the  mother  absents  herself  she  stays  away,  sometimes  a  week, 
and  returns  to  feed  her  young;  the  vitality  of  this  animal  is  so  great 
that  the  young  pup  can  remain  after  a  few  days  or  weeks,  when  he  has 
acquired  some  strength,  a  considerable  time  without  food. 

The  PRESIDENT. — Will  you  be  kind  enough  to  remind  me  again  what 
is  the  distance  from,  the  Pribylof  Islands  to  the  Alaskan  continent. 

Mr.  COUDERT. — A  little  over  200  miles  and  it  is  400  or  500  to  Eussi 
the  other  side. 

Sir  CHARLES  EUSSELL. — The  nearest  land  is  between  two  and 
hundred  miles  away. 

Mr.  COUDERT. — To  America  that  is  the  nearest  land. 

Sir  CHARLES  EUSSELL. — The  learned  President  was  asking  about 
the  nearest  land. 

Mr.  COUDERT. — He  asked  the  distance  to  Alaska. 

The  PRESIDENT. — I  meant  to  the  continent. 

Mr.  COUDERT. — It  is  over  200  miles.     Sir  Charles  Eussell  says  it 
between  two  and  three  hundred  miles. 

The  PRESIDENT. — With  regard  to  these  feeding  grounds,  is  it  known 
whether  they  are  more  on  one  side  than  on  the  other  side  of  the  Pribi- 
lof Islands?  Are  they  towards  Eussia  or  America — do  you  know  about 
that? 

Lord  HANNEN. — I  think  you  will  find  that  182  miles  is  the  distance 
from  the  islands  to  the  nearest  part  of  the  Aleutian  chain. 
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Sir  BICHARD  WEBSTER. — The  President  spoke  of  the  continent,  my 
Lord. 

The  PRESIDENT. — The  continent  is  the  nearest  part. 

Lord  HANNEN. — No,  I  think  you  will  find  that  is  the  nearest.  [Indi- 
cating.] 

Mr.  COUDERT. — With  regard  to  the  question  the  learned  President 
asked,  of  course  they  vary.  There  are  schools  of  cod  fish,  but  they  are 
mostly  south  and  west  of  the  Pribilof  Islands,  as  I  understand. 

The  PRESIDENT. — The  pelagic  sealing  goes  on,  on  the  west  of  the 
Islands  quite  as  much  as  between  the  islands  and  the  continent. 

Mr.  COUDERT. — Yes. 

The  PRESIDENT. — It  goes  on  all  round. 

Mr.  COUDERT. — I  will  call,  a  little  later  on,  the  attention  of  the  Court 
to  a  chart  on  that  subject.  I  would  prefer  to  wait  until  I  reach  that 
point  in  the  case.  The  nearest  land  is  within  200  miles. 

Mr.  GRAM. — Are  there  not  a  great  quantity  fish  near  to  the  Pribi- 
loff  Islands'? 

Mr.  COUDERT. — jtfo,  Sir;  it  may  be  that  they  have  come  there,  but 
there  is  a  large  number  of  seals,  and  they  naturally  would  be  driven  off 
or  destroyed.  But  the  evidence  is  clear,  Mr.  Arbitrator,  that  the  great 
destruction  of  the  seals  is  effected  at  a  remote  distance  from  the  land; 
some  of  the  witnesses  on  the  other  side  so  state,  and.  in  fact,  I  have 
read  from  their  testimony,  that  nobody  who  knows  anything  about 
sealing  will  pretend  that  they  get  seals  within  those  short  distances. 
But  I  feel  justified  in  calling  the  attention  of  the  Court  most  specially 
to  what  I  have  read,  because  it  is  a  foundation  upon  which  much  of 
this  case  rests — the  habits  of  the  mother  seal;  and  there  is  no  doubt 
(and  if  there  were  any  doubt  we  should  soon  remove  it  by  the  testi- 
mony that  I  shall  read)  that  a  great  part  of  the  destruction  comes  from 
the  killing  of  the  nursing  mother.  I,  perhaps,  do  not  attach  as  much 
importance  to  this  feature  as  some  persons  might,  because  I  think  the 
great  and  the  radical  crime  is  to  kill  females  at  all.'  The  female  that  is 
killed  under  pretence  or  with  the  justification  that  it  is  not  in  that  con- 
dition to  day, if  it  is  young  and  healthy  will  be  in  tha-t  condition  to-mor- 
row. It  is  thepossibility — the  more  than  possibility — the  certainty  that 
you  introduce  death  by  wholesale.  True  it  is  more  appalling  to  our 
sense  of  humanity,  it  is  something  that  all  the  legislation  of  every  coun- 
try here  represented  reprobates  and  condemns,  that  a  female  in  that  con- 
dition should  be  killed,  and  therefore  this  consideration  emphasizes  the 
point.  It  aggravates  the  offence,  and  it  arouses  the  indignation  more 
clearly  when  it  is  shown  that  these  animals,  nursing  their  offspring, 
are  killed  at  that  time.  But  the  crime  is  to  kill  them  at  any  stage  ;  and 
where  our  system  is  preeminently  good,  and  wherein  it  has  been  pre- 
eminently successful,  is  that  this  has  been  the  distinctive  mark  of  it — 
that  under  no  circumstances  would  the  killing  of  a  female  be  allowed. 
Because  that  rule  was  adopted  by  Eussia,  and  because  that  rule  was 
kept  up  by  America,  you  are  here  to-day.  If  it  had  not  been  for  this 
there  would  have  been  no  seals  to  trouble  you,  or  to  occupy  your  atten- 
tion. May  I  ask  the  Arbitrators  to  note — I  shall  not  call  special  atten- 
tion to  it  now — that  in  the  first  volume  of  our  Appendix  there  are  some 
valuable,  and  interesting  charts,  which  speak  for  themselves,  and  which 
give  information  about  which  there  can  be  no  dispute.  In  volume  I  of 
the  Appendix  to  the  case  of  the  United  States,  there  are  several  charts 
between  pages  542  and  543. 

These  are  the  charts  showing  where  these  vessels  were  seized  by  our 
cruisers  and  made  to  produce  their  log  books. 
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This  gives  official  information   and  it  would   take  a  groat    d»-al 
time  for  me  to  read  them  or  to  study  them  before  the  Court;  but  if  t 
Court  has  any  doubt  in  its  mind  about  the  truth  of  the  statement  in  th 
case  which  sums  Tip  the  whole  situation,  it  should  bo  found  in  those 
charts— may  I  take  the  liberty  of  suggesting  that  the  learned  Preside]  i 
is  not  looking  at  one  of  the  charts  I  call  attention  to — it  is  a  valuable  on 
but  it  is  a  table  of  vessels.     Besides  that  we  have  the  charts  showing  t  h 
localities  in  which  the  vessels  were  seized.    Thereare  several  between  t 
two  pages  that  I  mentioned. 

General  FOSTER. — Page  574  is  one  of  the  most  descriptive. 

Mr.  COUDERT. — Nothing  can  be  more  conclusive  than  that  becan 
the  localities  where  the  seals  were  taken  are  pointed  out,  from  day 
day,  from  the  logs. 

The  PRESIDENT.— tt  seems  mostly  between  the  Pribilof  Islands 
the  Aleutian  chain. 

Mr.  COUDERT.— Towards  the  South  and  West. 

Sir  CHARLES  RUSSELL. — The  South  and  West,  I  think  you  mean? 

Mr.  COUDERT.— South,  South-east,  and  South-west,  are  the  princip 
localities  or  directions  in  which  these  vessels  are  found. 

That  of  course  only  represents  the  few  vessels  that  were  actuall 
seized.    The  Tribunal  will  understand  that  these  maps  are  made  fro 
materials  furnished  by  the  sealing  vessels  themselves — that  these  da 
are  taken  from  the  log  books  of  these  vessels. 

The  PRESIDENT. — Mr.  Coudert,  you  will  observe  that  those  maps  a 
not  quite  conclusive  and  complete  as  to  the  locality — the  places — whe 
the  seals  have  been  taken,  because  as  my  learned  colleague  Mr.  Justi 
Harlan  suggests  the  places  where  the  sealing  vessels  have  been  sei> 
upon  or  where  they  have  cruised  is  mostly  indicated  as  lying  botwee 
the  Pribilof  Islands  and  the  Aleutian  chain,  that  is  to  say,  in  the  ver 
route  of  the  herds,  as  swimming  towards  the  Pribilof  Islands. 

Mr.  Justice  HARLAN. — They  might  have  been  swimming  away  fro 
the  islands. 

The  PRESIDENT. — Yes. 

Mr.  COUDERT. — But  they  had  all  gone  to  the  islands  before  tha 
They  run  up  in  April,  May  and  June. 

The  PRESIDENT. — The  seizures  are  more  important  than  the  pi 
•where  they  are  made. 

Mr.  Justice  HARLAN. — Mr.  Coudert  means  to  say  as  I  understand  it, 
that  taking  the  date  and  the  place  together  it  proves  that  at  a  given 
distance  from  the  island,  ascertained  from  these  logs,  seals  were  taken 
in  milk. 

Mr.  COUDERT. — Yes. 

Mr.  Justice  HARLAN. — And  therefore  the  seals  had  travelled  tha 
long  distance  from  the  island  while  pups  wrere  on  the  land. 

Mr.  COUDERT. — Yes. 

Sir  CHARLES  RUSSELL. — Will  my  learned  friend  point  to  any  evi 
dence  showing  that,  because  these  dates  are  all  given  and  they  are  in 
July  and  August.  The  herd,  as  my  friend  calls  it,  breaks  up  in  July. 

Mr.  Justice  HARLAN. — I  did  not  so  understand  it. 

Sir  CHARLES  RUSSELL. — It  begins  to  break  up  in  July. 

The  PRESIDENT. — The  question  is  whether  these  seals  are  in  process 
of  migration,  or  whether  they  are  merely  wandering  with  the  spirit  to 
return  again  to  the  islands.  That  is  what  we  want  to  make  quite  clear. 

Mr.  Justice  HARLAN. — The  question  Mr.  Coudert  was  discussing  was 
as  to  whether  seals  in  milk  were  taken  at  a  long  distance  from  th 
Islands. 
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Sir  CHARLES  RUSSELL. — Yes;  but  these  charts  do  not  show  that 
at  all. 

Mr.  Justice  HAUL  AN. — Do  not  these  charts  show  where  the  seizures 
took  place? 

Sir  CHARLES  RUSSELL. — Yes,  but  not  the  place  of  taking  of  the 
cows  in  milk. 

Mr.  Justice  HARLAN. — No.  Mr.  Coudert  is  arguing  from  locality  and 
time,  because  he  had  before  that  argued,  that  according  to  all  the  proof, 
the  seals  had  passed  that  point  and  reached  the  Pribilof  Islands  before 
August,  and  therefore  when  they  were  found  in  August  round  there,  it 
meant  that  the  seals  had  left  the  Pribilof  Islands  before  August.  I 
am  not  speaking  of  the  soundness  of  the  argument,  but  simply  indicat- 
ing what  I  understood. 

Sir  CHARLES  RUSSELL. — I  am  merely  pointing  out  that  the  chart 
does  not  indicate  that  cows  were  taken  at  all,  still  less  that  they  were 
cows  in  milk. 

Mr.  Justice  HARLAN. — The  chart  would  not  indicate  that. 

Mr.  COUDERT. — Of  course,  the  chart  does  not  indicate  that.  A  chart 
is  not  intended  to  indicate  that. 

Sir  CHARLES  RUSSELL. — No. 

Mr.  COUDERT. — If  the  Counsel  will  have  patience  with  me,  I  will 
bind  all  these  things  up  in  a  sheaf,  if  I  can;  but  as  Horace  tells  us,  if 
I  want  to  pull  a  horse's  tail  out,  I  must  do  it  hair  by  hair.  This  is  a 
hair,  and  if  I  can  pull  it  out,  then  I  have  made  some  progress,  but  I 
cannot  get  at  it  otherwise. 

Now  with  regard  to  the  observation  of  the  learned  President,  we  have 
fixed  the  time  and  fixed  the  migration  routes.  If  these  seals  are  taken 
in  milk,  they  must  have  reached  the  islands  and  left  it.  It  follows  from 
the  evidence  already  in  the  case,  and  from  the  evidence  that  we  shall 
produce,  that  when  the  animals  go  north,  the  cows  are  pregnant.  Their 
great  haste  is  to  reach  the  land.  Reaching  the  land  is  life;  failing  to 
reach  it  in  time  is  death.  As  I  said  yesterday,  the  temporary  and  acci- 
dental obstruction  for  a  few  days  by  ice,  if  they  are  late  in  the  season, 
causes  an  enormous  mortality,  for  the  reason  that  the  pups  are  dropped 
into  the  sea  and  drowned.  I  am  glad  to  have  the  opportunity  to  make 
this  statement  now,  for  it  will  explain  much  as  to  which  there  appears 
to  be  (and  really  in  fact  is  not)  any  discrepancy.  They  say — many  of 
these  men — "We  never  catch  seals  in  pup  in  the  Behring  Sea."  Of 
course,  they  do  not — it  must  be  very  rare  indeed.  They  pursue  them 
in  pup  and  slaughter  them  as  they  go  up  towards  the  Pribyloff  Islands. 
Those  that  they  catch  there  are  in  pup. 

General  FOSTER.— In  the  North  Pacific? 

Mr.  COUDERT. — In  the  North  Pacific.  After  they  have  landed  and 
established  themselves  at  home  and  have  dropped  their  pup  (aod  they 
have  but  one  function  and  one  desire,  which  is  to  nurse  the  pup),  they 
go  off,  as  I  have  stated,  and  they  are  caught  in  milk.  All  those  females 
that  are  caught  there — the  breeding  females — are  in  milk;  those  that 
are  caught  before  they  reach  the  islands  are  in  pup.  You  will  find  it 
very  important  to  bear  this  in  mind,  and  I  am  glad  the  learned  Presi- 
dent made  the  suggestion  which  called  for  this  explanation. 

Mr.  Justice  HARLAN. — When  you  speak  of  those  caught  on  their 
way  to  the  land,  you  are  referring,  are  you  not,  to  those  caught  south 
of  the  Aleutian  Islands'? 

Mr.  COUDERT. — Yes,  in  the  North  Pacific. 

Mr.  PHELPS. — Perhaps  you  would  ask  the  learned  President  to  look 
at  this  chart. 
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The  PRESIDENT. — Which  is  that? 

Mr.  COUDERT. — It  is  chart  No.  (>  which  Mr.  Phelps  has  pointed  out 
to  me,  in  the  American  case. 

Sir  CHARLES  EUSSELL. — At  what  page  is  it  referred  to  in  the 
Counter-Case? 

The  PRESIDENT. — It  is  slightly  more  satisfactory  than  the  other 
maps,  because  it  shows  that  some  of  the  seals  cannot  be  mistaken  as 
being  on  the  migration  route — that  was  the  point  of  my  question.  Those 
on  the  south  between  St.  Paul  and  the  Aleutian  chain  being  on  t  lie- 
right,  they  might  be  taken  for  migrating  seals — either  migrating 
towards  the  islands  or  from  the  islands. 

Sir  KIOHARD  WEBSTER. — Which  chart  is  it? 

Mr.  COUDERT. — No.  6  of  the  Counter  Case.  What  I  want  to  call  the 
attention  of  the  learned  President  to,  is  the  dates.  Now  would  you, 
Mr.  President,  look  up  the  extreme  North-west  there? 

The  PRESIDENT. — Yes,  that  is  more  significant  I  think. 

Mr.  Co  UDERT. — The  dates  are  August  llth  August  21  st  J  uly  29th  and 
August  3d  and  so  on. 

I  would  also  ask  the  Tribunal,  at  its  convenience,  to  study  another 
map  that  Mr.  Phelps  requests  me  to  submit  as  being  an  important  one. 
It  is  the  Track  Chart  of  the  United  States  Naval  Officers  in  Behriug 
Sea;  and  it  will  show  how  thoroughly  the  affair  has  been  gone  into, 
and  how  complete  the  investigation  has  been. 

Mr.  Justice  HARLAN. — What  is  the  number  of  the  map? 

Mr.  COUDERT. — The  Counter-Case,  Chart  No.  4. 

Senator  MORGAN. — How  many  vessels,  do  you  recollect,  were  en- 
gaged in  that  work  there  ? 

Mr.  COUDERT. — Seven. 

Senator  MORGAN. — Under  the  command  of  a  Naval  Officer? 

Mr.  COUDERT. — Yes  -,  under  Commander  Evans,  who  commanded  the 
force. 

Lord  HANNEN. — Can  you  refer  me  to  the  evidence  relating  to  this 
map,  Chart  No.  6  of  the  Counter-Case?  Is  there  any  evidence  relating 
to  it,  do  you  know  ? 

Mr.  COUDERT. — To  show  its  authenticity? 

Lord  HANNEN. — No;  not  to  show  its  authenticity,  but  to  see  what  it 
is  about? 

Mr.  COUDERT. — I  do  not  know  that  anything  can  be  said  about  it 
beyond  what  it  shows  for  itself. 

Lord  HANNEN. — Then  I  must  say  that  I  cannot  count  these  things, 
which  I.  suppose  represent  seals. 

Mr.  COUDERT. — No;  this  is  intended  to  show  the  track  pursued. 

Lord  HANNEN. — I  am  speaking  of  the  first  map. 

Mr.  COUDERT. — I  was  speaking  of  the  other. 

Mr.  PHELPS. — There  is  evidence  of  that.  Every  fact  is  perfectly 
proved. 

Lord  HANNEN. — Quite  so.  I  only  want  to  be  referred  to  it,  so  that  I 
may  look  at  it. 

Mr.  COUDERT. — That  evidence  I  will  call  attention  to  later  on,  if  I 
may;  but  I  understood  that  Lord  Hamien's  question  was  directed 
simply  to  the  Track  Map.  I  understand  it  now. 

Sir  CHARLES  EUSSELL. — No.  6  is  Entitled  "  Seals  observed  "  simply. 

The  PRESIDENT. — How  many  seals  were  observed,  and  at  what 
season  ? 

Mr.  COUDERT. — I  shall  give  the  Tribunal  some  testimony  on  that;  as 
I  say,  I  have  to  take  it  step  by  step. 
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The  PRESIDENT. — Well,  we  have  perhaps  disturbed  a  little  the  order 
of  your  argument. 

Mr.  COUDERT. — I  do  not  mind  that  at  all,  Sir.  As  I  said  yesterday, 
when  the  Court  shows  an  interest  in  the  argument,  I  am  satisfied ;  but 
there  are  some  matters  of  detail  connected  with  the  maps  which  require 
some  aid  and  authority  from  the  books. 

Lord  HANNEN. — That  is  what  I  meant. 

Mr.  COUDERT. — I  pass  now  from  that  subject.  I  was  begging  the 
Court  to  bear  in  mind  the  facts  I  have  given  as  to  the  distances  that 
the  cows  go  and  all  other  kindred  subjects;  but  I  propose  now  to  read, 
with  the  permission  of  the  Tribunal,  from  page  147  of  our  Case. 

I  may  say  first,  in  regard  to  the  control  and  domestication  of  the  seal, 
that  everything  that  touches  the  nature  of  the  seal  is  important  here; 
and  I  would  ask  the  permission  of  the  Court  to  state,  for  the  informa- 
tion of  the  Court  and  also  that  my  learned  friends  may  know,  as  they 
have  asked  what  evidence  we  had  on  this  subject.  The  evidence  on  the 
subject  of  these  Charts  will  be  found  in  the  Counter-Case  of  the  United 
States  and  its  Appendix,  page  207  I  think  it  begins;  and  you  will 
also  find  it  at  219,  237,  and  401  and  following  pages.  I  may  produce 
other  evidence  on  that  as  well. 

Now,  perhaps  it  might  be  convenient  to  the  Court,  though  it  is  some- 
what out  of  the  regular  order  of  my  argument,  to  call  attention,  in 
connection  with  this,  to  the  testimony  of  Charles  H.  Townsend,  a  natu- 
ralist on  board  of  one  of  these  ships.  He  was  with  Captain  Hooper, 
and  it  is  in  the  Counter-Case  of  the  United  States,  page  394.  You  will 
find  a  photograph  attached  to  it. 

Senator  MORGAN. — That  is  one  of  the  ships  that  Commander  Evans 
had  in  his  fleet? 

Mr.  COUDERT. — No;  it  was  the  u  Corwin",  Captain  Hooper;  and  on 
page  394,  you  will  note  that  Mr.  Townsend  says. 

Annexed  to  the  report  of  Captain  Hooper  is  a  table  giving  the  results  of  the  exam- 
ination of  forty-one  seals  which  were  killed  in  Beliriug  Sea  in  1892.  It  appears  that 
of  this  number  twenty-two  were  nursing  seals.  The  photographs  hereto  annexed 
show  exactly  the  way  all  of  these  nursing  female  seals  looked  when  cut  open  on  the 
deck  of  the  Cor  win, 

The  upper  photograph,  the  one  annexed  to  page  394  to  which  I  call 
the  attention  of  the  court,  shows  how  they  looked  when  they  were 
killed;  and  you  can  see  the  milk  that  has  been  running  and  is  accumu- 
lated on  the  deck.  The  photographs,  he  says,  especially  the  first  one, 
exhibit  the  milk  streaming  from  the  glands  on  the  deck.  I  mention 
that  incidentally;  I  had  intended  to  speak  of  Captain  Hooper's  expedi- 
tion and  his  experience;  and  I  shall  refer  to  it  more  in  detail  hereafter; 
but,  with  the  permission  of  the  Court,  I  will  now  resume  the  regular 
thread  of  my  argument  and  the  statement  of  evidence. 

I  stated  yesterday  something  about  the  character  of  the  seal,  and 
how  near  a  domestic  animal  the  seal  was,  even  conceding,  which  I  do 
not  concede,  that  it  is  improper  to  call  it  a  domestic  animal.  Whether 
it  is  or  not  a  domestic  animal  and  entitled  to  that  appellation  must 
depend,  of  course,  upon  its  nature  and  its  habits,  and,  as  there  seems 
to  be  an  issue  between  us  as  to  the  real  nature  of  the  seal,  and  it  is 
one  of  the  few  points  I  think  upon  which  there  is,  perhaps,  a  real  issue, 
it  will  be  well  to  call  the  attention  of  the  learned  Tribunal  to  the  posi- 
tion taken  by  the  United  States  and  to  the  evidence  in  support  of  it. 
I  shall,  therefore,  read  from  page  147  of  the  United  States  Case. 

The  peculiar  nature  and  fixed  habits  of  the  seal  make  it  an  animal  most  easy  of 
control  and  management.  A  herd  of  seals  is  as  capable  of  being  driven,  separated, 
and  counted  as  a  herd  of  cattle  on  the  plains. 
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I  think  that  is  an  understatement  from  what  I  have  read  about  flu 
cattle  on  the  plains.  It  is  easier  to  control  the  seals;  but  1  do  not  stop 
to  dwell  on  this. 

In  fact,  they  much  resemble  these  latter  in  the  timidity  of  the  females  and  tin- 
ferocity  of  the  males.     One  example  of  the  ease  with  which  they  can  be  controlled 
is  mentioned  by  Mr.  Falconer,  \vhospeal\s  of  a.  herd  of  three  thousand  bachelor 
being  left  in  charge  of  a  boy  after  they  had  been  driven  a  short  distance  from  the 
hauling  grounds. 

Then: 

Mr.  Henry  N.  Clark  who  was  for  six  years, 
that  is,  from  1884  to  1889, 

in  the  employ  of  the  Alaska  Commercial  Company  and  in  charge  of  the  sealing  gang 
on  St.  George  Island,  and  who  is  therefore  especially  competent  to  speak  of  the 
sibilities  of  driving  and  handling  the  seals,  says.  I  was  reared  on  a  farm  and  have 
been  familiar  from  boy-hood  with  the  breeding  of  domestic  animals,  and  particular! y 
with  the  rearing  and  management  of  young  animals,  hence  the  comparison  of  the 
young  seals  with  the  young  of  our  common  domestic  species  is  most  ntitural.  From 
my  experience  with  both  I  am  able  to  declare  positively  that  it  is  easier  to  manage 
and  handle  young  seals  than  calves  or  lambs.  Large  numbers  of  the  former  are 
customarily  driven  up  in  the  fall  by  the  natives  to  kill  a  certain  number  for  food, 
and  all  could  be  rounded  up  as  the  prairie  cattle  are  if  there  was  any  need  for  doing 
so.  All  the  herd  so  driven  are  lifted  up  one  by  one  and  examined  as  to  sex,  and 
while  in  this  position  each  could  be  branded  or  marked  if  necessary.  If  the  seal 
rookeries  were  my  personal  property  I  should  regard  the  task  of  branding  all  the 
young  as  no  more  difficult  or  onerous  than  the  branding  of  all  my  calves  if  I  were 
engaged  in  breeding  cattle  upon  the  prairies. 

The  testimony  as  to  this  is  found  in  volume  5  as  is  noted  here. 

The  foregoing  statement  as  to  the  possibility  of  branding  the  young  seals  is  sup- 
ported by  others  equally  experienced  in  seal  life  in  the  islands.     Dr.  Mrlntx 
long  experienced  in  the  handling  of  seals,  says  that  they  are  as  controllable  and 
amenable  to  good  management  upon  the  islands  as  sheep  and  cattle,  and  several 
other  Avituesses  make  like  affirmations.     Chief  Anton  Melovedoff,  already  mentioned, 

He  is  one  of  those  who  has  the  most  experience  and  knowledge  on 
the  subject, 

states  that  it  is  usually  supposed  that  seals  are  like  wild  animals.  That  is  not  so. 
They  are  used  to  the  natives  and  will  not  run  from  them.  The  little  pups  will  come 
to  them,  and  even  in  the  fall,  when  they  are  older,  we  can  take  them  up  in  our 
hands  and  see  whether  they  are  males  or  females.  We  can  drive  the  seals  about  in 
little  or  large  bands  just  as  we  want  them  to  go,  and  they  are  easy  to  manage. 
Several  other  Pribiloi'  islanders  and  white  men  long  resident  there  make  similar 
statements. 

This  peculiar  susceptibility  to  control  has  also  been  and  is  recognised  by  such  a 
well-known  scientist  as  Dr.  E.  von  Middeudortf,  of  Russia,  who,  in  a  letter  dated 
May  6/18, 1892,  says:  "This  animal  is  of  commercial  importance  and  was  created  for 
a  domestic  animal, 

my  learned  friends  on  the  other  side,  I  am  glad  to  see,  think  there  is 
something  humorous  about  this,  so  I  will  read  it  again. 

"  This  animal  is  of  commercial  importance  and  was  created  for  a  domestic  animal, 
as  I  pointed  out  many  years  ago," 

as  we  shall  show  by  other  evidence. 

The  PRESIDENT. — Are  you  aware  that  the  branding  of  the  seals  h 
ever  been  practically  used. 

Mr.  COUDERT. — 1  presume  not,  why  should  it  be?  If  we  are  dealing 
with  a  lawless  band  of  men  on  the  high  seas,  who  say  that  the  freedom 
of  the  seas  does  not  permit  us  to  use  our  property,  how  would  branding 
help  us? 

The  PRESIDENT. — Would  it  be  practicable,  that  is  what  I  want  to 
know. 
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Mr.  COUDERT. — I  think  so.  Why  not.  We  take  them  in  our  arms, 
examine  them  and  handle  them,  therefore  why  not  brand  them,  but 
what  good  would  it  do?  On  the  prairie,  Avhen  a  man  does  the  thing 
that  these  people  are  doing,  he  is  hung  on  a  tree  without  a  judge  or  a 
jury,  because  necessity  compels  men  to  do  it.  They  cannot  run  about 
for  a  justice  of  the  peace,  three  or  four  hundred  miles  off,  and  say, 
"This  man  has  stolen  my  cattle,  notwithstanding  the  brand";  self- 
protection  first  steps  in,  but  how  would  it  help  us?  They  cut  the  ears, 
in  some  instances,  of  the  pups  and  the  next  year  they  found  the  pups 
with  the  same  ears.  That  is  a  proposition  that  my  learned  friends  will 
not  dispute.  "  This  power  of  domestication  has  made  it  possible  to 
discriminate  carefully". 

Sir  CHARLES  RUSSELL. — Will  you  read  the  last  sentence,  because  it 
was  that  which  rather  amused  me.  It  begins  "It  is  in  fact". 

Mr.  COUDERT. — Yes,  I  will. 

It  is  in  fact  the  most  useful  of  all  domestic  animals,  since  it  requires  no  care,  and 
no  expense,  and  consequently  yields  the  largest  net  profit. 

Probably  this  was  written  before  the  naturalist  quoted  knew  pelagic 
sealers  had  put  us  to  a  great  deal  of  expense.  To  that  extent  he  is 
inaccurate. 

This  power  of  domestication, 
our  case  goes  on  to  say, 

has  made  it  possible  to  discriminate  most  carefully  between  the  classes  of  seals  killed, 
and  to  enforce  rules  and  regulations  for  the  general  management  of  the  herd.  Rear 
Admiral  Sir  M.  Culme  Seymour,  in  a  despatch  to  the  British  Admiralty  says: — "The 
Beals  killed  by  the  Alaska  Commercial  Company  are  all  clubbed  on  land,  where  the 
difference  of  sex  can  easily  be  seen." 

Now  so  long  as  they  are  on  the  land,  and  this  goes  on,  what  difference 
is  there, — what  difference  can  be  alleged,  between  these  and  domestic 
animals?  If  you  take  the  old  expression — the  old  distinction  between 
ferce  naturce  and  domitce  naturce,  that  is  a  nature  that  is  controlled  and 
reduced  to  subjection  by  man,  are  not  these  animals  domitce  naturce? 
They  will  come  to  man,  they  will  be  fondled  and  handled  by  man,  they 
will  be  driven  by  man,  they  will  be  enclosed  by  man  in  such  district  as 
he  may  choose. 

Senator  MORGAN. — In  point  of  domestication  in  what  do  they  differ 
from  swine,  which  are  not  useful  for  any  purposes  of  domestic  employ- 
ment, and  are  used  only  for  food,  and  yet  are  domestic  animals  1 

Mr.  COUDERT. — They  are  practically  like  swine  in  that  way,  and  they 
are  also  like  calves.  The  flesh  is  eaten  and  resembles  veal;  the  pelt  is 
extremely  valuable.  We  do  not  make  hogs  work.  We  raise  them 
because  of  the  food  they  furnish  and  because  their  skin  is  valuable  in 
commerce.  I  confess  my  utter  inability  to  see,  during  that  period  at 
least,  while  the  case  is  not  complicated,  if  it  be  complicated  by  their 
resorting  to  sea  to  get  food  instead  of  roaming  on  a  prairie  to  get  grass, 
that  there  is  any  difference  whatever,  and  why,  unless  we  are  fettered 
by  ancient  prejudices  and  old  ignorance  we  should  not  say  that  the  seal 
is  a  domesticated  animal,  an  animal  of  a  conquered  nature,  domitce 
naturce. 

Nobody  can  doubt,  if  we  could  devise  some  useful  purpose  of  work 
that  they  could  readily  be  compelled  to  do  it,  but  they  are  useless  as  far 
as  we  know,  to-day,  for  any  practical  purpose.  It  may  be  different  in 
the  development  of  time,  but  when  it  comes  to  hypothesis  and  conject- 
ure, then  1  leave  the  British  Commissioners  to  open  the  door.  There- 
fore, when  I  stated  yesterday  that  these  were  practically  domestic 
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animals,  my  statement,  at  least,  is  supported  by  reason,  and  by 
testimony  of  wiser  men  than  myself. 

A  question  now  comes  up,  a  most  important  one  in  one  sense,  and  an 
utterly  irrelevant  one  in  the  other.  That  is  the  question  of  man 
meiit  on  the  islands.  That  question,  so  far  as  the  judgment  of  this 
Tribunal  is  concerned,  in  its  general  aspect  is  entirely  irrelevant.  The 
management  of  this  herd  is  our  affair.  It  is  the  exclusive  a  Hair  of  the 
United  States;  and  neither  Great  Britain  nor  France,  nor  ;in>  of  the 
countries  here  represented,  would  willingly  tolerate,  much  less  encour- 
age, any  interference  with  its  home  affairs,  such  as  the  management  of 
this  herd  upon  the  Pribilof  Islands.  While  that  herd  is  there  we  sub- 
mit it  is  just  as  much  and  exclusively  within  our  control,  and  our 
right  of  control  as  if  they  were  so  many  calves  or  swine. 

Senator  MORGAN. — Do  you  find  any  power  in  this  Treaty  for  this 
Arbitration,  to  deal  with  the  question? 

Mr.  COUDERT. — No.  I  was  coming  to  that.  Not  only  no  power,  but 
an  exclusion  which  is  stronger  than  a  mere  negative  argument.  The 
Treaty  says  that  you  shall  not  deal  with  this.  Great  Britain  would  be 
the  last  nation  in  the  world  to  permit  a  foreign  ingerence,  I  will  call  it 
because  it  is  an  untranslatable  word — for  lack  of  a  better  I  would  say 
u  interference  " — but  any  immixtion  to  borrow  another  French  word, 
into  its  domestic  affairs,  and  it  would  say  to  the  whole  world :  This  is 
our  herd;  it  is  our  property;  it  is  our  property  at  sea  and  upon  land. 
You  dispute  our  title  upon  the  sea.  We  yield  for  a  moment,  and  sub- 
mit to  the  peaceful  methods  of  arbitration  rather  than  resort  to  the 
brutal  methods  of  war;  but  nobody  can  dispute  our  right  to  manage 
these  animals  as  we  please  upon  the  land.  The  land  is  ours,  and  every- 
thing there  is  ours.  From,  the  lowest  depth  below  usque  ad  ccelumit  is 
ours;  and  Great  Britain  would  not  permit,  if  any  jurisdiction  of  hers 
were  even  remotely  concerned,  that  any  such  question  should  be  raised. 

When  the  Government  of  Her  Majesty  instructed  the  British  Com- 
missioners, that  Government  gave  them  careful  notice  that  they  must 
not  exceed  defined  limits.  My  position  now  is  before  this  Tribunal  with 
all  respect,  and  unfeigned  respect,  that  so  far  as  the  management  is 
concerned  of  our  Islands, — as  management — it  is  entirely  outside  this 
case  and  outside  the  jurisdiction  of  this  Court.  In  one  aspect  of  the 
discussion,  to  which  I  shall  presently  allude,  it  may  be  important  to  con- 
sider it,  but  so  far  as  Regulations  are  concerned,  I  will  ask  you  to  hold 
that  it  is  outside  entirely,  that  you  must  hold  that  this  being  our  prop- 
erty, it  is  our  interest  to  protect  it.  Our  intelligence  we  claim  to  be 
equal  to  the  average  of  the  rest  of  the  world  and  of  the  other  Govern- 
ments of  the  world  (there  is  no  issue  as  to  that — even  by  the  British 
Commissioners):  we  may  therefore  be  trusted  to  take  care  of  our  own 
property  in  the  best  possible  manner.  All  I  would  ask  you  to  look  at  is, 
in  considering  the  destruction  of  this  race  now  threatened  with  exter- 
mination, whether  our  methods  in  theory  and  in  general  practice  are  not 
calculated  for  conservation,  and  the  others  for  annihilation. 

When  you  consider  the  cause  of  the  destruction,  you  may  say,  if  you 
choose  to  look  into  it,  that  bad  management,  if  any  has  been  proved, 
that  bad  system,  if  any  is  alleged,  may  have  contributed  to  the  alleged 
diminution  by  pelagic  sealing;  but  so  far  as  regulations  are  concerned, 
that  is  a  matter  absolutely  within  our  own  exclusive  jurisdiction  and 
right. 

Lord  HANNEN. — Will  you  allow  me  to  make  an  observation. 

Mr.  COUDEET. — I  hope  your  Lordship  will. 
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Lord  HANNEN. — Pray  do  not  suppose  it  to  show  any  leaning  of  my 
mind  at  all.  I  only  want  you  to  touch  upon  this  question :  Do  you 
think  that  we  could  not  make  conditional  Kegulations? 

Mr.  COUDERT.— I  do. 

Lord  HANNEN. — Conditional  upon  something  done  or  not  done  upon 
the  other  side? 

Mr.  COUDERT. — I  do. 

Lord  HANNEN. — Very  well,  that  is  all  I  wanted  to  know. 

Mr.  COUDERT. — I  do.  I  think  that  is  entirely  outside.  I  think  that 
this  Tribunal  should  assume  that,  dealing  with  our  own  property,  we 
will  deal  with  it  under  the  best  conditions.  What  sort  of  Eegulations 
would  conditional  ones  be?  We  should  have  to  go  into  making  another 
Treaty  about  them.  This  is  a  recommendation  made  by  Lord  Salisbury 
to  the  Commissioners — it  is  on  page  vii  of  the  British  Commissioners7 
Eeport.  It  is  fair  to  say  the  British  Commissioners  very  properly 
looked  into  our  methods  of  doing  business,  and  I  find  no  fault  with 
them ;  I  think  they  will  concede  that  every  possible  facility  and  courtesy 
was  shown  them,  and  everything  was  done  that  could  be  done  to  facili- 
tate their  task,  because  they  must,  as  this  Tribunal  must,  know  all  about 
the  subject,  and  we  are  trying  so  to  present  the  case  that  the  Tribunal 
may  be  furnished  with  the  fullest  knowledge  of  the  facts. 

You  will  observe  says  Lord  Salisbury  to  the  Commissioners,  that  it  is  intended  that 
the  Report  of  the  Joint  Commissioners  shall  embrace  recommendations  as  to  all 
measures  that  should  be  adopted  for  the  preservation  of  seal  life.  For  this  purpose, 
it  will  be  necessary  to  consider  what  Regulations  may  seem  advisable,  whether 
within  the  jurisdictional  limits  of  the  United  States  and  Canada,  or  outside  those 
limits.  The  Regulations  which  the  Commissioners  may  recommend  for  adoption 
within  the  respective  jurisdictions  of  the  two  countries  will,  of  coarse,  be  matter 
for  the  consideration  of  the  respective  Governments,  while  the  Regulations  affecting 
waters  outside  the  territorial  limits  will  have  to  be  considered  under  clause  6  of  the 
Arbitration  Agreement  in  the  event  of  a  decision  being  given  by  the  Arbitrators 
against  the  claim  of  exclusive  jurisdiction  put  forward  on  behalf  of  the  United 
States. 

There  you  see  the  intention  very  plainly  indicated.  Diplomacy 
might  still  have  gone  on  between  the  Governments.  The  Government  of 
Her  Majesty  desired  to  know  precisely  what  all  the  circumstances  con- 
nected with  seal  life  were  and  what  the  elements  of  this  destruction 
were,  and  therefore  it  says:  " Study  the  subject."  So  far  as  the  juris- 
diction is  concerned  on  the  high  seas,  that  is  a  matter  for  the  Arbitration, 
but  where  it  is  inside  the  jurisdictioual  limits  that  will,  of  course,  be 
matter  of  consideration  for  the  respective  Governments,  and  it  pro- 
ceeds : 

The  Report  is  to  be  presented  in  the  first  instance  to  the  two  Governments  for  their 
consideration,  and  is  subsequently  to  be  laid  by  those  Governments  before  the  Arbi- 
trators to  assist  them  in  determining  the  more  restricted  question  as  to  what,  if  any, 
Regulations  are  essential  for  the  protection  of  the  fur-bearing  seals  outside  the  ter- 
ritorial jurisdiction  of  the  two  countries. 

In  other  words,  outside  the  territorial  jurisdiction  of  the  countries 
we  stand  on  the  same  footing  as  Great  Britain ;  we  have  the  same  rights 
as  Great  Britain  to  make  Eegulations  to  protect;  this  animal  outside, 
and  if  the  United  States  are  incompetent  at  home  to  take  car«  of  their 
own  so  much  the  worse  for  the  United  States.  They  never  meant  that 
their  right  to  make  laws  for  their  own  country  should  be  given  up  to 
anyone. 

Now,  with  this  preface,  I  go  on  to  examine  the  question  of  the  man- 
agement on  the  Islands.  It  may  be  well,  in  advance,  to  say  what  we 
consider  to  be  the  prime  conditions  of  difference  between  the  systems 
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oil  the  Islands  and  pelagic  sealing,  that  is  sealing  on  the  high  seas, 
is  that,  in  the  one,  discrimination  is  possible,  and,  in  tlie  other,  discrim- 
ination, by  the  very  nature  of  things,  is  impossible.  The  British 
Commissioners  have  stated,  and  they  have  truly  stated,  on  this  subject 
of  discrimination  that  it  was  absolutely  impossible,  and  have  illustrated 
it  in  this  way. — That  it  is  as  unreasonable  to  ask  a  pelagic  sealer  to 
discriminate  as  to  the  sex  of  the  seal  that  he  kills  as  for  a  fisherman  to 
discriminate  as  to  the  sex  of  the  fisli  that  he  catches  on  his  hook.  From 
the  very  nature  of  things,  he  cannot  do  it.  Examination  comes  too 
late. 

It  follows  death.  It  is  a  post  mortem  examination,  of  necessity,  and 
cannot  be  anything  else.  There  is  the  great  distinction.  Whereas  on 
the  Islands  an  intelligent  system,  pursuing  the  laws  of  nature,  will 
enable  men  to  discriminate,  and  will  preserve  the  flock.  That  is  the 
reason  from  the  beginning, — away  back  into  the  time  of  the  Russian 
occupation,  when  it  was  discovered,  for  it  was  only  by  experience  that 
it  was  discovered,  that  a  deadly  wound  was  being  inflicted  upon  the 
property  (that  is,  the  herd)  by  promiscuous  killing.  The  Russians  came 
to  the  conclusion  that  they  must  discriminate  as  to  sex  and  kill  only  the 
young  males, 

That  system  has  been  carried  on  by  the  United  States  with  improved 
methods,  as  we  shall  show.  It  is  a  reasonable  system;  it  is  declared 
by  our  Adversaries  to  be  an  admirable  system ;  to  be  perfect  in  its 
theory,  and  we  claim  it  to  be  as  nearly  perfect  in  its  administration  as 
anything  committed  to  fallible  human  hands  can  be.  Of  course,  it  is 
not  adapted  to  pelagic  sealing;  and  in  all  schemes  that  are  proposed, 
they  all  come  back  to  this,  and  founder  upon  that  rock : — "Discrimina- 
tion is  impossible  except  on  the  Islands."  I  need  hardly  argue  that  if 
there  is  no  discrimination,  there  must  be  destruction.  This  is  an 
expanding  business.  It  has  been  a  most  profitable  one;  the  number  of 
ships  has  increased  enormously,  and  if  it  is  thrown  open  or  kept  open 
to  pelagic  sealing,  there  being  no  discrimination,  females  being  largely 
predominant  in  the  catches,  no  argument  is  necessary  to  show,  for  it  is  a 
conclusion  from  ordinary  experience  and  common  sense,  that  extinction 
must  ensue. 

I  will  read  a  short  statement  from  our  Case  on  this  page  152: 

The  class  of  seals  allowed  to  be  killed  are  the  lion-breeding  males  from  one  to  five 
years  of  age  which  haul  out  upon  the  hauling  grounds  remote  from  the  breeding 
grounds.  The  handling  of  this  class  of  seals  because  of  their  separation  from  the 
breeders  causes  the  least  possible  disturbance  to  the  seals  on  the  breeding  grounds. 

Your  Honours  may  remember  that  yesterday  I  called  attention  to  the 
distinction  on  the  laud, — the  different  homes  that  these  animals  had 
adopted,  the  old  bulls  going  first  on  certain  parts  of  the  rookeries,  the 
cows  following,  and  the  young  ones  taking  a  different  locality, — a  dif- 
ferent district  on  the  Islands;  so  that  when  you  take  the  young  males 
you  do  not  disturb  the  breeding-grounds  at  all;  and  it  is  very  impor- 
tant they  should  not  be  disturbed.  Great  precautions  are  taken;  as, 
for  instance,  not  a  dog  is  allowed  on  the  Islands,  lest  his  barking  should 
disturb  the  seals;  and  I  believe  they  even  go  so  far  as  to  prevent 
smoking; — at  any  rate,  if  the  seal's  sense  of  smell  is  as  keen  as  the 
British  Commissioners  make  out,  they  ought  to  stop  smoking. 

Lord  HANNEN. — Is  it  not  that  they  forbid  lighting  fires  because  of 
the  smoke1?  They  do  not  forbid  smoking,  do  they? 

Mr.  COUDERT. — Well,  my  impression  is  that  smoking  near  the  breed- 
ing grounds  is  interdicted  : 

The  handling  of  this  class  of  seals  because  of  their  separation  from  the  breeders 
causes  the  Jeast  possible  disturbance  to  the  seals  ou  the  breeding  grounds. 
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And  tlie  evidence  will  show  that  the  utmost  care  and  the  greatest 
precautions  are  taken  to  prevent  that  disturbance. 
Then  on  the  next  page: 

The  number  of  seals  allowed  to  be  killed  annually  by  the  lessees  was,  from  1871  to 
1889  inclusive,  100,000. 

That  is  under  the  first  lease. 

But  this  number  is  variable,  and  entirely  within  the  control  of  the  Treasury 
Department  of  the  United  States. 

This  has  already  appeared  from  the  argument  of  Mr.  Carter.  The 
Government  of  the  United  States  will  not  even  fix  this  as  an  amount 
which  may  be  killed  but  reserves  to  itself  the  right,  with  an  intelligent 
supervision,  to  determine  if  the  100,000  shall  be  reduced  or  not. 

Senator  MORGAN. — 100,000  is  the  maximum  limit,  I  understand. 

Mr.  COUDERT. — Yes,  no  more  than  100,000,  but  the  Secretary  of  the 
Treasury  may  reduce  it  as  much  as  he  thinks  fit. 

In  1889  Charles  J.  Goff,  then  the  Government  agent  on  the  islands,  reported  to  the 
Department  that  he  considered  it  necessary  to  reduce  the  quota  of  skins  to  be  taken 
in  1890.  The  Government  at  once  reduced  the  number  to  60,000  and  ordered  the 
killing  of  seals  to  cease  on  July  20th. 

My  friend,  Mr.  Williams,  reminds  me  as  a  matter  of  fact  that  they 
only  killed  20,000.  And  now  we  must  be  taught  by  our  enemies,  and 
I  will  read  from  the  British  Commissioners'  Report,  page  114,  section 
660,  with  the  permission  of  the  court. 

Theoretically,  and  apart  from  this  question  of  number  and  other  matters  inciden- 
tal to  the  actual  working  of  the  methods  employed,  these  were  exceedingly  proper 
and  well  conceived  to  insure  a  large  continual  annual  output  of  skins  from  the 
breeding  islands,  always  under  the  supposition  that  the  lessees  of  these  islands 
could  have  no  competitors  in  the  North  Pacific. 

1  will  ask,  at  this  point,  to  have  the  Arbitrators  stop  and  look  at  the 
statement.  An  admirably  devised  system,  one  that  Avould  have  pre- 
served the  seal  and  insured  an  out-put  constant,  unfailing,  and  regular 
if  we  had  taken  into  account  pelagic  sealing. 

It  was  assumed  that  equal  or  proximately  equal  numbers  of  males  and  females 
were  born,  that  these  were  subject  to  equal  losses  by  death  or  accident,  and  that  in 
consequence  of  the  polygamous  habitp  of  the  fur-seals,  a  large  number  of  males  of 
any  given  merchantable  age  might  be  slaughtered  each  year  without  seriously,  or 
at  all  interfering  with  the  advantageous  proportion  of  males  remaining  for  breeding 
purposes. 

I  think  we  will  all  agree  that  that  was  a  fair  and  intelligible  assump- 
tion. 
Now  the  next  paragraph  I  will  read — 661. 

The  existence  of  the  breeding  rookeries  as  distinct  from  the  hauling-grounds  of 
the  young  males,  or  holluschickie,  was  supposed  to  admit,  and  did  in  former  years 
to  a  great  extent  admit,  of  these  young  males  being  killed  without  disturbing  the 
breeding  animals.  The  young  seals  thus  "hauling"  apart  from  the  actual  breeding 
grounds  were  surrounded  by  natives  and  driven  o.tf  to  some  convenient  place,  where 
males  of  suitable  size  were  clubbed  to  death,  and  from  which  the  rejected  animals 
were  allowed  to  return  to  the  sea. 

The  method  is  one  blow  on  the  head;  the  animals  are  very  easily 
despatched.  The  bones  of  the  skull  are  very  thin  and  it  is  a  painless 
prompt  and  efficient  method  of  putting  them  to  death.  The  sports- 
manlike instincts — the  atavistic  instincts  of  the  British  Commissioners 
rebel  against  this.  Oh !  they  say,  it  is  very  brutal  and  it  is  not  half  so 
sportsmanlike  as  going  round  with  a  rifle  and  a  breech  loader  and  a 
gaff  and  giving  the  animal  a  chance  to  escape.  Well  it  is  precisely 
what  should  not  happen.  You  do  not  want  the  animal  to  escape, 
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especially  if  it  is  to  get  away  with  a  wound  iii  its  body,  to  perish,  and 
to  be  of  no  use  to  any  human  being.  Our  met  hod,  is  not  sportsmanlike 
and  that  is  precisely  its  beauty — its  convenience.  These  animals  must 
be  sacrificed  for  the  good  of  mankind.  Then  the  only  question  is,  how 
can  you  do  that  in  the  most  humane,  way:  and  we  think  that  a  blow 
on  the  head,  which  kills  them  in  the  twinkling  of  an  eye,  is  infinitely 
more  humane  than  giving  them  a  chance  while  you  are  pursuing  them 
with  a  shot-gun  and  a  spike. 

There  is  no  evidence,  I  think  I  can  say  this  boldly  and  with  perfect 
confidence,  worthy  of  consideration,  showing  that,  from  1870  down  to 
the  year  1888  or  thereabouts,  any  decrease  in  the  herd  had  taken  place 
through  such  killing;  on  the  contrary,  the  evidence  shows  that  the 
herd  had  actually  increased  during  those  ten  years,  and  it  was  only 
when  destruction  on  the  sea  began,  with  its  inevitable  accompaniment 
of  permanent  destruction,  that  they  found  on  the  islands  that  they  were 
killing  too  many  males;  and  the  candid  confession  of  the  British  Com- 
missioners themselves  explains  it.  The  system  was  not  adapted  to 
pelagic  sealing — to  this  growing  industry — for  which  they  wished  to 
provide,  not  only  to-day,  but  for  its  natural  expansion,  as  they  expressed 
it.  So  that  you  are  called  upon  to  make  regulations  not  only  to  permit 
this  slaughter  that  includes  80, 90  or  95  per  cent  of  females,  but  to  cast 
an  eye  into  the  future  and  invoke  a  prophetic  faculty.  You  must  say: 
"This  is  going  to  increase,  and  we  must  provide  for  the  increase  of 
pelagic  sealing  besides  protecting  it  in  its  present  condition." 

Now,  in  connexion  with  that,  and  in  support  of  it,  I  want  to  read 
from  the  United  States  Case,  page  104: 

Under  this  careful  management  of  the  United  States  Government,  the  seal  herd 
on  the  Pribilof  Islands  increased  in  numbers,  at  least  up  to  the  year  1881.  This 
increase  was  readily  recognized  by  those  located  on  the  islands.  Captain  Bryant 
says  that  in  1877  the  breeding-seals  had  increased  to  such  an  extent  that  they  spread 
ouc  on  the  sand  beaches,  while  in  1870  they  had  been  confined  to  the  shores  covered 
with  broken  rocks.  Mr.  Falconer  mentions  the  fact  that  in  1871  passages  or  lanes 
were  left  by  the  bulls  through  the  breeding  grounds,  which  he  observed  to  be  entirely 
closed  up  by  breeding  seals  in  1876  and  in  this  statement  he  is  borne  out  by  Dr. 
Mclntyre.  It  must  be  remembered  in  this  connection  that  two  hundred  and  forty 
thousand  male  seals  had  been  destroyed  in  1868 — 

that,  as  I  have  already  explained  to  the  court,  was  during  the  year 
when  there  was  an  interregnum,  Etissia  retiring  and  the  United  States 
not  appearing,  then  there  was  a  slaughter  of  240,000 — 

and  that  this  increase  took  place  in  spite  of  that  slaughter  and  although  100,000 
male  seals  were  taken  annually  upon  the  islands. 

We  thus  have  a  system  confessedly  perfect  in  theory.  I  think  it  is 
also  stated  by  the  British  Commissioners  (to  use  their  own  language) 
that,  from  a  transcendental  point  of  view,  it  is  an  admirable  system. 
It  is  admirable  in  theory;  it  is  admirable  transcendentally.  It  was 
considered  admirable  in  practice  until  pelagic  sealing  appeared  before 
the  world.  Until  that  method  of  destruction  became  manifested  and 
its  results  became  evident,  there  was  no  difficulty  whatever;  and,  as 
this  is  an  important  point,  I  will  call  the  attention  of  the  Court  and 
my  friends  on  the  other  side  to  the  collated  testimony  on  different 
subjects  at  page  260.  It  is  practically  an  Appendix  to  our  Argument. 

There  is  the  testimony  of  Mr.  Mclntyre.  I  will  not  trouble  the  court 
to  look  at  it;  I  will  refer  my  friends  to  it.  Mr.  Mclutyre  says: 

That  while  located  on  the  Pribilof  Islands  I  was  the  greater  part  of  that  period 
upon  the  island  of  St.  Paul;  that  during  the  twenty- one  years  upon  the  islands  I 
examined  at  frequent  intervals  of  time  the  breeding  rookeries  on  said  island  of  St. 
Paul,  and  now  recollect  the  condition  of  said  rookeries  aud  the  approximate  area 
which  each  of  them  covered  at  different  times  during  my  experience  on  said  islands. 
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He  then  goes  on  to  state  that  he  has  drawn  a  chart  from  memory, 
which  the  court  may  look  at.  I  am  fully  conscious  that  a  chart  drawn 
from  memory  after  many  years  is  not  as  reliable  as  it  might  be,  but  it 
simply  expresses,  in  that  form,  the  best  recollection  of  a  reliable  witness 
on  the  subject. 

The  next  passage  is  also  from  Mr.  Mclntyre's  evidence  page  45.  I 
am  reading  from  the  same  page  of  the  Collated  Testimony. 

That  from  the  year  1870  there  was  an  expansion  of  the  areas  of  the  breeding 
grounds,  and  that  in  the  year  1882  they  were  as  large  as  at  any  time  during  my 
acquaintance  with  them. 

It  was  only  subsequent  to  this  period  that  the  difficulty  was  found 
with  regard  to  getting  the  males. 

Now  on  page  267  of  the  Collated  Testimony,  Daniel  Webster  (and  I, 
may  perhaps  remind  the  Court  again  that  Daniel  Webster  is  conceded 
to  be  a  reliable,  honest,  and  trustworthy  witness),  says: 

My  observation  has  been  that  there  was  an  expansion  of  the  rookeries  from  1870 
up  to  at  least,  1879,  which  fact  I  attribute  to  the  careful  management  of  the  islands 
by  the  United  States  Government. 

Twenty-four  years  of  my  life  has  been  devoted  to  the  sealing  industry  in  all  of  its 
details  as  it  is  pursued  upon  the  Pribilof  Islands,  and  it  is  but  natural  that  I  should 
become  deeply  interested  in  the  subject  of  seal  life.  My  experience  has  been  prac- 
tical rather  than  theoretical.  I  have  seen  the  herds  grow  and  multiply  under  care- 
ful management  until  their  numbers  were  millions,  as  was  the  case  in  i880. 

Now  in  connection  with  this,  which  is  a  very  important  subject  not 
only  in  a  practical,  but  in  what  our  friends  the  British  Commissioners 
call  a  transcendental  point  of  view,  this  assault  upon  the  management 
of  the  United  States  is  one  that  we  may  well  meet  with  abundant  tes- 
timony if  we  have  it,  and  we  have. 

In  the  Collated  Testimony  (the  same  book,  page  257)  there  is  the 
evidence  of  Mr.  Charles  Bryant,  one  of  the  most  experienced  of  them 
all 5  he  is  constantly  referred  to,  and  constantly  commented  on,  by  the 
other  side.  He  says: 

I  have  examined  the  breeding  areas  of  1870,  indicated  by  H.  H.  McTntyre  on 
charts  A.  B.  C.  D.  E.  F.  and  G.  of  St.  Paul  Island,  and  they  are,  to  the  best  of  my 
knowledge  and  belief  correct.  I  have  also  examined  the  areas  of  increase  shown 
by  him  on  the  same  charts  as  applicable  to  the  breeding  rookeries  of  1882,  and,  they 
are  proportionately  correct  in  1877,  the  last  year  of  my  stay  upon  the  islands,  the 
increase  up  to  that  time  having  been  about  half  of  that  shown  by  him.  The  above 
statement  is  true  also  to  the  best  of  my  knowledge  and  belief,  of  the  breeding  areas 
of  1870,  and  the  increase  of  1882,  indicated  by  Thomas  F.  Morgan  upon  charts  H.  I. 
J.  and  K.  of  St.  George. 

We  then  have  this  on  page  260 : 

From  1870  to  about  1884  the  seal  rookeries  were  always  filled  out  to  their  limits 
and  sometimes  beyond  them. 

This  witness  is  a  priest  of  the  Greek  Church,  General  Foster  reminds 
me,  and  I  may  say  in  connection  with  the  testimony  of  this  reverend 
gentleman  that  it  is  a  matter  about  which  he  could  not  well  be  mis- 
taken. It  was  not  like  counting.  A  man  might  say,  "  There  are  two 
millions,  or  seven  millions";  and  it  might  be  neither;  but  when  he 
says  that  certain  places  were  covered  this  year  that  were  not  covered 
last  year,  of  course  as  to  that  he  could  not  be  mistaken. 

Now  at  page  263  we  have  the  testimony  of  Mr.  John  M.  Morton.  He 
says: 

I  have  already  stated  that  my  personal  observation  and  investigation  of  the  con- 
dition at  the  islands  from  1870  to  1878  inclusive,  showed  that  during  those  years  a 
steady  expansion  of  the  breeding  rookeries  took  place.  I  am  also  informed  and 
believe  that  such  expansion  continued  up  to  the  year  1882  or  1883.  During  this 
period  of  general  increase  it  is  notable  that  the  destruction  of  animals  from  pelagic 
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sealing  was  comparatively  unimportant.  But  a  few  vessels  up  to  this  timo  had  made 
pivdatory  oxcui -sions  in  He-hring  Sea,  and  the  number  of  seals  obtained  by  them  is 
known  to  have  been  small. 

[The  Tribunal  then  adjourned  for  a  short  time.] 

Mr.  COUDERT. — As  I  was  saying*  to  the  Court  at  the  hour  of  adjourn- 
ment, the  question  of  management  on  the  Islands  in  one  aspect  of  the 
case  is  important,  and  the  question  of  increase  or  decrease  is  one  that 
deserves  consideration;  our  proposition  is  that  the  period  from  about 
1880  to  1884  or  1885  was  one  of  stagnation.  From  LS70  to  1880  it  was 
one  of  increase.  Of  course  it  is  not  absolutely  and  mathematically 
possible  to  say  when  increase  ceased  and  stagnation  commenced  and 
decrease  took  its  place,  but  speaking  generally  and  with  such  informa- 
tion as  we  can  get  from  persons  best  able  to  express  an  opinion,  that  is 
the  estimate  that  we  submit  to  the  Court. — Increase  to  1880:  stagna- 
tion from  1880  to  about  1884:  and  subsequently  to  that,  the  decrease 
which  it  is  conceded  on  all  sides  exists  and  now  threatens  extermina- 
tion. After  this  latter  date  of  1884  or  1885,  there  was  a  perceptible 
decrease  in  the  herd  as  a  whole,  although  no  difficulty  was  at  that  time 
experienced  in  getting  the  full  quota  of  100,000  young  males,  but  when 
1887  was  reached  or  1888  then  the  difficulty  was  first  experienced.  It 
is  almost  unnecessary  to  say  that  those  on  the  islands  would  first  notice 
the  decrease  in  that  particular  class  of  animals  in  which  they  were 
most  specially  interested,  over  which  they  had  control,  from  which  they 
took  their  supplies  and  with  which  they  had  the  most  to  do.  This  is 
the  statement  in  the  case  of  the  United  States  at  page  105 : 

From  the  year  1880  to  the  year  1884-1885  the  condition  of  the  rookeries  showed 
neither  increase  nor  decrease  in  the  number  of  seals  on  the  islands.  In  1884  however, 
there  was  a  perceptible  decrease  noticed  in  the  seal  herd  at  the  islands  and  in  1885 
the  decrease  was  marked  in  the  migrating  herd  as  it  passed  np  along  the  American 
coast,  both  by  the  Indian  hunters  along  the  coast  and  by  white  seal  hunters  at  sea. 
Since  that  time  the  decrease  has  become  more  evident  from  year  to  year,  both  at  the 
rookeries  and  in  the  waters  of  the  Pacific  and  Behring  Sea.  The  Behring  Sea  Com- 
missioners of  both  Great  Britain  and  the  United  States  in  their  joint  report,  affirm 
that  a  decrease  has  taken  place  in  the  number  of  the  seal  herd  so  that  the  simple 
fact  is  accepted  by  both  parties  to  this  controversy.  But  the  time  when  the  seals 
commenced  decreasing,  the  extent  of  such  decrease,  and  its  cause  are  matters  for 
consideration. 

This  cause  in  one  sense  is  also  admitted  by  the  joint  report,  and  that 
is  that  the  decrease  is  due  to  the  interference  of  man — to  the  killing 
by  man. 

If  we  were  to  stop  here,  having  shewn  the  court  that  so  far  back  as 
1876  pelagic  sealing  had  commenced  and  was  more  or  less  murderous, 
only  a  few  thousand  it  is  true  originally,  but  gradually  growing  up  till 
12,000  or  13,000  were  reached,— about  1880  or  1879  it  began  to  average 
some  12,000, — if  we  have  shewn  that  up  to  that  time  the  rookeries  were 
prosperous  and  increasing,  and  suddenly  came  a  tap,  a  drain,  upon  our 
resources  in  the  form  of  pelagic  sealing,  and  that  many  thousands  were 
killed,  and  under  such  circumstances  that  the  killing  was  peculiarly 
fatal  to  the  integrity  and  increase  of  the  flock,  we  would  naturally 
think  that  we  have  no  more  to  shew,  the  burden  is  upon  the  other  side. 
If  I  have  a  flock  of  sheep,  and  I  can  prove  that  for  a  number  of  years 
raiders  have  been  at  work,  and  they  have  carried  ofY  my  ewes  and 
lambs  in  large  numbers,  I  am  not  called  upon  to  shew  that  the  animals 
died  of  murrain  or  sunstroke:  that  I  may  well  leave  to  my  adversary 
to  establish  if  he  may.  The  natural  and  obvious  conclusion  from  the 
fact  of  this  large  pelagic  sealing, — for  in  its  cumulative  effects  it  was 
large — is  to  shew  why  the  flock  decreased.  But  we  are  not  left  only  to 
this  obvious  and  natural  and  necessary  inference.  We  have  the  proof 
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on  that.  The  figures  I  liave  already  to  some  extent  given.  They  have 
appeared  from  my  brother  Carter's  argument,  and  I  also  will  give  the 
Court  a  statement  shewing,  as  far  as  may  be,  what  the  extent  of  pelagic 
sealing  was  from  1870  to  1884.  But  I  ought  to  say  now,  so  that  the 
table  will  be  understood  and  lest  I  should  omit  them,  that  we  are  unable 
to  give  an  exact  and  satisfactory  statement.  Our  friends  on  the  other 
side  are  able  to  give  us  a  statement  of  the  Canadian  sealers  and  the 
havoc  done  by  them,  because  there  is  a  regular  table  and  account  kept 
of  that,  but  in  addition  there  was  a  number  of  American  ships  engaged 
in  the  same  business  going  on  with  the  same  methods  of  destruction 
and  resulting  of  course  in  the  partial  deterioration  of  the  flock  beyond 
the  immediate  numbers  killed. 

Senator  MORGAN. — Do  you  mean  the  American  ships  were  engaged 
in  the  Behring  Sea,  or  outside  of  it? 

Mr.  COUDERT. — They  were  engaged  outside  at  first,  from  1876, — we 
have  no  account  of  it;  so  that  when  the  Court  looks  at  the  statement 
furnished  by  our  learned  friends  as  to  the  depredations  committed  by 
the  Canadian  sealers,  it  must  be  borne  in  mind,  that  it  is  only  an  imper- 
fect statement  of  the  damage  actually  realised. 

I  resort,  again,  to  Mr.  Mclntyre.  He  was  on  these  Islands  most  of 
this  time;  and  I  am  about  to  read  now  from  the  collated  testimony, 
page  277.  That  is  the  Appendix  to  the  Argument. 

Mr.  Justice  HARLAN. — The  evidence  there  is  in  the  same  words  as  in 
the  original  volume. 

Mr.  COUDERT. — Yes;  it  is  an  abstract,  but  a  literal  abstract. 

Mr.  PHELPS. — It  is  really  an  extract. 

Mr.  COUDERT. — Yes,  a  literal  extract. 

That  during  the  three  years  following  1882,  namely  1883,  1884  and  1885,  I  was  not 
upon  the  islands;  that  upon  my  return  to  said  islands  in  18861  noticed  a  slight 
shrinkage  in  the  breeding  areas  but  am  unable  to  indicate  the  year  of  the  period  of 
my  absence  in  which  the  decrease  of  breeding  seals  began ;  that  from  the  year  1886 
to  1889,  inclusive,  iny  observation  was  continuous  and  that  there  was  a  greater 
decrease  of  the  seals  for  each  succeeding  year  of  that  period,  in  a  cumulative  ratio 
proportionate  to  the  number  of  seals  killed  by  pelagic  sealers. 

In  1886  I  again  assumed  personal  direction  of  the  work  upon  the  islands,  and  con- 
tinued in  charge  up  to  and  including  1889.  And  now,  for  the  first  time  in  my  expe- 
rience, there  was  difficulty  in  securing  such  skins  as  we  wanted. 

That  is  in  1889. 

The  trouble  was  not  particularly  marked  in  1886. 

Mr  Justice  HARLAN. — That  was  in  1886,  I  think. 
The  PRESIDENT.— From  1886  to  1889. 

Mr  Justice  HARLAN. — He  says:  "And  now,  for  the  first  time;"  that 
means,  for  the  first  time  in  1886. 
Mr  COUDERT. — Yes. 

The  trouble  was  not  particularly  marked  in  1886,  but  increased  from  year  to  year 
to  an  alarming  extent,  until  in  1889,  in  order  to  secure  the  full  quota  and  at  the  same 
time  turn  back  to  the  rookeries  such  breeding  bulls  as  they  seemed  to  absolutely 
need,  we  were  forced  to  take  fully  50  per  cent,  of  animals  under  size,  which  ought  to 
have  been  allowed  one  or  two  years  more  growth.  Concerning  this  matter,  I  reported 
to  the  Alaska  Commercial  Company  under  date  of  July  16,  1889,  as  follows:  "The 
contrast  between  the  present  condition  of  seal  life,  and  that  of  the  first  decade  of  the 
lease  is  so  marked  that  the  most  inexpert  cannot  fail  to  notice  it." 

Just  when  the  change  commenced,  I  am  unable,  from  personal  observation,  to  say, 
for  as  you  will  remember  I  was  in  ill  health  and  unable  to  visit  the  islands  in  1883, 
1884  and  1885.  I  left  the  rookeries  in  1882  in  their  fullest  and  best  condition,  and 
found  them  in  1886  already  showing  slight  falling  off,  and  experienced  that  year  for 
the  first  time  some  difficulty  in  securing  just  the  class  of  animals  in  every  case  that 
we  desired.  We,  however,  obtained  the  full  catch  in  that  and  the  two  following 
years,  finishing  the  work  from  the  24th  to  the  27th  of  July,  but  were  obliged,  par- 
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tifiiliirly  ii»  l.sss.  to  ci.ntent  ourselves  with  smaller  skins  than  we  had  heretofore 
taken.  'This  \v:is  in  part  dne  to  the  necessity  of  turning  hack  to  the  rookeries  many 
half-grown  bulls,  owing  to  tin-  notables  srareity  of  breeding  males.  I  .should  have 
been  glad  to  have  ordered  them  killed  instead,  but  under  your  instruct  ions  to  see 
th.it  I  he  best  interests  of  tll<!  rookeries  were  eniisrrved,  thought  best  to  reject  them. 

'1  lie  result  of  killing  from  year  to  year  a  large  and  increasing  number  of  small  ani- 
mals is  very  apparent.  We  are  simply  drawing  in  advance  upon  the  stock  that 
should  he  kept  over  lor  another  year's  growth. 

Then,  in  isw,  the  quota  was  reduced  to  20,000  and  the  new  lease  took 
effect  in  this  year. 

Sir  CHARLES  KUSSELL. — "1890"  does  not  appear  there  at  all. 

Senator  MORGAN. — Can  you  state  exactly  when  the  first  modus  vivendi 
took  effect. 

Mr.  COUDERT.— 1891. 

Senator  MORGAN. — What  time  of  1891. 

Mr.  COUDERT. — I  think  it  was  in  June — June  15th  1891. 

Senator  MORGAN. — It  covered  the  fishing  season  of  1891. 

Mr.  COUDERT. — Yes. 

Senator  MORGAN. — And  the  second  one  covered  the  fishing  season 
of  1892  and  1893  to  October  next. 

Mr.  COUDERT. — Yes. 

Senator  MORGAN. — Kow  during  those  two  periods  the  take  of  the 
United  States  was  confined  to  7,500  seals. 

Mr.  COUDERT. — Yes,  a  somewhat  larger  number  was  killed. 

Senator  MORGAN. — I  remember. 

Mr.  COUDERT. — But  it  did  not  exceed  12,000. 

Senator  MORGAN. — The  modus  vivendi  confined  the  take  on  the  part 
of  the  United  States. 

Mr.  COUDERT. — Yes. 

Senator  MORGAN. — Can  you  state  how  many  seals  were  taken  by  the 
pelagic  hunters  in  1891. 

Mr.  COUDERT. — Yes,  we  have  that  to  some  extent.  I  am  corning  to 
those  figures  in  a  moment,  I  will  give  them  as  nearly  as  we  are  able  to 
give  them. 

Senator  MORGAN.— For  1891  and  1892? 

Mr.  COUDERT. — Yes. 

Senator  MORGAN. — I  believe  those  figures  run  up  to  60,000  or  70,000. 

Mr.  COUDERT. — Yes,  I  was  about  to  say  there  were  68,000  in  1891. 

Senator  MORGAN. — How  many  for  1892? 

Mr.  COUDERT. — We  have  not  the  figures :  they  are  not  compiled ;  but 
the  figures,  as  given  by  the  other  side,  of  the  pelagic  sealers  in  1891 
amount  to  68,000  seals. 

Senator  MORGAN. — That  is  to  say,  the  pelagic  hunters  got  68,000  and 
the  United  States  7,500. 

Mr.  COUDERT. — Yes,  a  slightly  larger  number — about  5,000  more, 
owing  to  the  dates  overlapping. 

Senator  MORGAN. — Is  the  same  state  of  affairs  existing  now — is  there 
any  evidence  on  that  subject? 

Mr.  COUDERT. — I  do  not  think  we  have  any  evidence  as  to  that. 

The  PRESIDENT. — That  is  pelagic  sealing  outside? 

Senator  MORGAN.— Yes,  the  pelagic  sealers  got  68,000  and  the  United 
States  7,500. 

The  PRESIDENT.— On  account  of  the  modus  vivendi. 

Senator  MORGAN. — Yes,  we  were  limited  to  7,500  and  the  pelagic  seal- 
ers got  68,000. 

Mr.  COUDERT. — And  the  next  year,  as  far  as  we  can  get  at  the  figure, 
it  was  45,000,  all  outside  the  Behring  Sea. 
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The  PRESIDENT. — Inside  have  you  any  estimation'? 

Mr.  COUDERT. — No,  they  were  interdicted. 

The  PRESIDENT. — But,  in  fact,  they  were  there? 

Mr.  GOITDERT. — No,  the  seals  did  not  come  into  our  house;  the  sealers 
intercepted  them  before  they  got  through  the  door.  The  report,  Gen- 
eral Foster  says,  is,  that  less  than  500  were  taken. 

The  PRESIDENT. — The  seizures  were  effectual  and  prevented  any  sort 
of  pelagic  sealing  inside. 

Sir  CHARLES  RUSSELL.—  No,  it  was  the  result  of  the  agreement  under 
the  modus  vivendi. 

The  PRESIDENT. — But  before  the  modus  vivendi  was  agreed  upon 
there  was  no  pelagic  sealing  inside. 

Sir  CHARLES  RUSSELL. — Yes. 

The  PRESIDENT. — That  is  what  I  ask,  what  was  the  amount  of  pelagic 
sealing  previous  to  the  modus  vivendi. 

Mr.  COUDERT. — I  will  ask  the  President  to  let  me  take  the  tables. 
I  cannot  take  each  year  alone.  We  have  tables  prepared  on  that  point; 
I  will  submit  them  to  the  Tribunal  in  a  few  minutes. 

I  stated  to  the  court  from  memory  the  efforts  taken  by  suppressing 
noise  and  even  smoking,  to  prevent  a  disturbance  in  the  rookeries,  and 
I  think  there  is  evidence  on  that  very  point.  We  have  collated  the  tes- 
timony on  the  subject  of  pelagic  sealing,  and  I  will  submit  it  to  the  high 
Court  before  the  close  of  the  argument. 

The  PRESIDENT. — You  will  tell  us  that  in  your  own  time.  It  is  bet- 
ter perhaps  not  to  interrupt  you. 

Mr.  COUDERT. — Yes,  I  confess  the  carrying  of  figures  from  1876  to 
1892  in  my  memory  without  memoranda  I  find  difficult,  and  possibly 
misleading. 

The  PRESIDENT. — I  mean  that,  if  you  argue  that  the  decrease  is 
exclusively  imputable  to  pelagic  sealing,  and  give  us  proportionate  fig- 
ures for  that  decrease,  you  must  also  give  us  proportionate  figures  for 
the  destruction  by  pelagic  sealing — the  destruction  inside  as  well  as 
outside,  if  any  took  place. 

Mr.  COUDERT. — Yes,  you  will  understand  that  I  give  the  general  fig- 
ures. As  I  stated  at  the  outset  there  was  a  small  pelagic  destruction 
which  grew  up  to  12,000,  and  eventually  expanded  to  60,000 ;  and  even 
when  there  was  an  average,  if  you  please,  of  only  12.000,  and  those 
were  entirely  females  or  to  a  great  extent, — say  more  than  half,  to  put 
it  at  the  least,  the  cumulative  effect  of  that  destruction  in  a  few  years 
was  sufficient,  prima facie,  to  account  for  a  decrease,  while  it  is  admitted 
that  before  that  time  there  was  an  increase.  Taking  this  even  at  the 
lowest  figure,  if  there  had  been  an  average  killing  of  females  during  all 
those  years  of  12,000  and  it  extended  over  8,  9,  or  10  years  with  its 
cumulative  effects,  other  things  being  equal  and  no  other  cause  being 
apparent,  we  have  a  right  to  say  we  have  made  out  our  proof  and  to  ask 
what  other  cause  was  there  than  the  one  thus  indicated  ? 

Going  back  one  moment  (I  will  not  ask  the  court  to  turn  to  the  book 
because  the  extract  is  very  short), — in  our  collated  testimony  on  page 
232,  the  evidence  will  be  found  with  regard  to  the  care  taken  on  the 
islands. 

.  No  person  is  allowed  to  go  near  a  rookery  unless  by  special  order  of  the  Treasury 
Agent,  and  when  driving  from  the  hauling  grounds,  the  natives  are  forbidden  to 
smoke  or  make  any  unusual  noise,  or  to  do  anything  that  might  disturb  or  frighten 
the  seals. 

Of  course,  the  prohibition  against  smoking  and  drinking  whisky 
would  make  our  field  of  operations  restricted  in  choosing  proper 
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Agents;  hut,  at  all  events,  those  are  among  the  elements  of  good  order 
introduced  there,  and  show  the  extreme  cure  taken  that  these  animals 
on  the  breeding-rookeries  shall  not  be  disturbed. 

1  will  now  read  more  on  this  same  question  of  increase,  and  1  need 
not  apologise  for  dwelling  on  it  because  of  its  importance — it  is  first 
important  to  show  the  decrease,  and  then  to  show  the  cause ;  I  have 
gone  into  theeause  in  general  terms,  and  I  will  now  pursue  it  by  giving 
figures.  This  is  from  our  collated  testimony,  page  278;  Anton  Melove- 
doff,  whom  1  have  quoted  before. 

(Q.)  Have  you  noticed  any  perceptible  difference  in  the  number  of  seals  on  rook- 
eries from  one  year  to  another?  (A.)  Yes. 

(Q.)  What  changes  have  you  noticed*  (A.)  They  have  been  getting  less  every 
year  for  about  the  last  six  years.  (Q.)  About  how  much  less  is  the  number  of  seals 
during  the  past  year  than  they  were  six  years  ago? 

(A.)  The  number  of  seals  this  year  are  about  one-fourth  of  what  they  were  six  years 
ago,  and  about  one-half  of  what  they  were  last  year.  (Q.)  In  what  way  do  you  form 
your  above  opinion  as  to  the  relative  number  of  seals  on  the  rookeries?  (A.)  By  the 
fact  that  many  spaces  on  the  rookeries  which  were  formerly  crowded  are  now  not 
occupied  at  all. 

I  do  not  attach  a  great  deal  of  importance  to  the  proportion  that  a 
witness  gives;  I  mean,  as  to  a  quarter,  or  a  third,  or  a  half;  all  we 
mean  to  show  is  that  the  decrease  was  perceptible  and  large. 

We  have  the  testimony  of  Mr.  Sloss  who  was  a  member  and  agent  of 
the  old  Company,  and  his  testimony  has  been  taken  since  that  Company 
has  lost  its  control  over  the  business;  therefore  so  far  as  any  personal 
interest  of  a  financial  kind  is  concerned  he  is  not  chargeable  with  any 
suspicion  on  that  ground.  This  is  page  280  of  the  same  book,  the  col- 
lated testimony : 

I  had  no  difficulty  in  getting  the  size  and  weight  of  the  skins  as  ordered,  nor  had 
my  predecessors  in  the  office,  up  to  and  including  1884.  The  casks  in  which  we 
packed  them  for  shipment  were  made  by  the  same  man  for  many  years  and  were 
always  of  uniform  size.  In  1885  these  casks  averaged  about  47 1/2  skins  each  and  in 
1886  they  averaged  about  504/5  skins  each,  as  shewn  by  the  records  in  our  office.  After 
this  date  the  number  increased,  and  in  1888  they  averaged  about  55  5/7  skins  per  cask, 
and  in  1889  averaged  about  60  skins  per  cask.  These  latter  were  not  such  skins  as 
we  wanted,  but  the  superintendent  on  the  islands  reported  that  they  were  the  best 
he  could  get. 

And  in  further  corroboration  of  this  we  come  back  again  to  an  unex- 
ceptionable witness,  one  upon  whom  both  parties  rely,  Daniel  Webster, 
whose  testimony  is  on  the  next  page  281. 

In  the  year  1880  I  thought  I  began  to  notice  a  falling  off  from  the  year  previous 
of  the  number  of  seals  on  North  East  Point  rookery,  but  this  decrease  was  so  very 
slight  that  probably  it  would  not  have  been  observed  by  one  less  familiar  with  seal 
life  and  its  conditions  than  1;  but  I  could  not  discover  or  learn  that  it  shewed  itself 
on  any  of  the  other  rookeries.  In  1884  and  1885  I  noticed  a  decrease,  and  it  became 
so  marked  in  1886  that  every  one  on  the  islands  saw  it.  This  marked  decrease  in 
1886  shewed  itself  on  all  the  rookeries  on  both  islands.  Until  1887  or  1888  however 
the  decrease  was  not  felt  in  obtaining  skins  at  which  time  the  standard  was  lowered 
from  6  and  7  pound  skins  to  5  and  4  1/2  pounds.  The  hauling  grounds  of  North  East 
Point  kept  up  the  standard  longer  than  the  other  rookeries,  because  as  I  believe 
the  latter  rookeries  had  felt  the  drain  of  open  sea  sealing  during  1885  and  1886  more 
than  North  East  Point,  the  cows  from  the  other  rookeries  having  gone  to  the  south- 
ward to  feed,  where  the  majority  of  the  sealing  schooners  were  engaged  in  taking  seal. 

I  think  that  the  fact  is  sufficiently  made  out,  then,  that  at  or  about 
this  period  a  decrease  was  observed  in  the  number  of  the  seals — espe- 
cially noticed  in  the  male  seals  because  those  were  the  ones  that  most 
immediately  concerned  the  lessees  and  their  agents;  also  that  it  was  a 
continuous  decrease.  I  think  it  is  well  established  that  this  was  the 
period  during  which  pelagic  sealing  was  born  or  at  all  events  culmin- 
ated: that  from  1880  to  1887, 1888, 1889,  and  1890,  it  kept  constantly 
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increasing.  Whether  that  was  the  only  source  of  the  decrease  or  not 
remains  to  be  ascertained. 

Senator  MORGAN. — Mr.  Coudert,  have  you  any  figures  to  shew  what 
was  the  number  of  vessels  that  were  engaged  in  pelagic  sealing  in  1891 
and  1892? 

Mr.  COUDERT. — Yes;  I  intend  to  produce  them,  and  to  give  the 
names  of  the  vessels  and  the  numbers,  and  to  shew  the  enormous  increase 
of  this  business. 

Senator  MORGAN.— In  1891  and  1892? 

Mr.  COUDERT.— Up  to  1891,  and  even  1892. 

Mr.  Justice  HARLAN. — On  page  207  of  the  British  Commissioners 
Eeport  there  is  a  Table  for  1891,  and  previous  years,  which  shows  that 
in  1891  there  were  50  Canadian,  and  42  American  vessels,  the  approxi- 
mate catch  for  this  year  being  68,000. 

Mr.  COUDERT. — Yes,  if  Mr.  Justice  Harlan  will  pardon  me  I  will  come 
to  that  arid  give  those  figures  with  such  amendments  as  we  think  we 
may  properly  introduce. 

Senator  MORGAN. — The  point  I  am  on  is  whether  the  modus  vivendi 
which  has  been  adopted  twice,  had  any  effect  to  stop  pelagic  sealing 
outside  the  Behring  Sea1? 

Mr.  COUDERT. — No  it  naturally  would  not. 

Sir  CHARLES  EUSSELL. — It  had  no  operation  outside  there. 

Senator  MORGAN. — For  that  reason? 

Mr.  COUDERT. — If  it  was  in  operation  it  would  have  that  effect,  and 
not  being  in  operation  it  would  not  have  that  effect. 

Senator  MORGAN. — I  understand  Mr.  Coudert  that  there  has  been  an 
actual  increase  in  the  tonnage  or  the  number  of  vessels  engaged  in 
pelagic  sealing  since  the  first  Modus  vivendi  was  adopted. 

Mr.  COUDERT. — Yes;  it  was  a  stimulation  to  killing  seals  in  the  North 
Pacific  the  moment  they  could  not  kill  them  in  the  Behring  sea. 

The  PRESIDENT. — Have  you  statistics  about  what  went  on  during 
the  time  the  Modus  vivendi  has  applied? 

Mr.  COUDERT. — We  can  produce  them. 

The  PRESIDENT. — It  will  be  as  well  that  we  have  statistics  also,  if. 
you  have  them,  of  what  goes  on  on  the  islands — I  do  not  say  in  point  of 
killing  seals,  but  in  point  of  observation  as  to  the  number  of  seals. 

Mr.  COUDERT. — Yes  we  will  give  statistics  on  that  point.  As  I  said 
before,  it  would  be  very  misleading  for  me  to  go  into  and  give  an 
account  of  isolated  years. 

The  PRESIDENT. — Take  it  in  the  proper  time. 

Mr.  COUDERT. — Yes,  we  will  produce  what  evidence  there  is  on  that 
subject.  What  I  have  tried  to  establish  before  the  Court  is  this — that 
pelagic  sealing  developed  with  great  rapidity  at  a  certain  time;  that 
after  it  had  reached  a  real  and  serious  degree  of  destruction  a  decrease  in 
the  seals  was  observed;  that  that  decrease  continued  in  a  direct  ratio 
to  the  number  of  seals  killed  at  sea.  So  far  those  propositions  are 
established,  I  think  I  may  say,  and  the  burden  will  be  on  the  other 
side  to  show  other  reasons.  This  killing  was  cumulative.  It  was 
increasing  in  its  effect  whenever  they  killed  females  as  well.  Take  the 
effect  of  killing  5,000  bearing  mothers — if  you  please  only  5,000 — in 
1880.  Well,  it  is  shown  that  these  females  will  bear  12  or  13,  or  possi- 
bly more,  offspring.  Now  calculate  the  enormous  destruction,  and  how 
it  would  be  felt  after  three  or  five  years ;  it  is  enormous — it  is  almost 
incalculable;  and  I  need  not  argue  that  even,  if  it  is  kept  up  on  a  small 
scale,  it  is  slow  destruction,  because  it  diminishes,  as  Mr.  Carter  says, 
the  birth  rate.  Nothing  can  be  fatal  to  the  herd  that  does  not  diinin- 
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ish  the  birth  rate.  Anything  that  allects  it  in  the  slightest  degree  is, 
by  its  tendency  in  that  direction,  fatal. 

Senator  MORGAN. — Mr.  Condert,  will  you  be  able  to  give  the  aver- 
age value,  per  skin,  of  the  fur  seals  in  the  markets,  in  the  years  LSIH. 
and  1892. 

Mr.  COUDBRT. — I  suppose  we  can  do  it — we  can  prepare  such  a 
statement  as  that.  Of  course,  this  modus  vivendi  was  a  very  expensive 
expedient  to  the  United  States.  Instead  of  killing  them  in  the  IJeh- 
ring  Sea  the  other  parties  killed  them  in  the  North  Pacific,  and  killed 
more  in  the  North  Pacific  because  they  killed  less  or  none  in  the  Ueh- 
ring  Sea.  But,  on  the  other  hand,  the  United  States  had  consented  to 
tie  its  hands,  and  the  loss  was  very  great. 

The  PRESIDENT. — My  learned  colleague  asks  whether  there  has  been 
any  influence  from  this  modus  vivendi  on  the  prices  of  sealskins  .' 

Mr.  COUDERT. — I  will  see  if  we  have  statistics  of  the  prices;  I  am 
unable  to  say  that  at  the  moment. 

Senator  MORGAN. — I  wanted  to  know  how  much  money  the  pelagic 
sealers  were  making  out  of  it,  and  how  much  money  the  United  States 
were  making  out  of  it — I  do  not  care  whether  it  increased  the  prices. 

Mr.  COUDERT. — It  will  be  easier  for  me  to  tell  you  how  much  the 
United  States  lost  out  of  it,  because  it  was  a  dead  loss  to  the  United 
States  and  was  entirely  a  one-sided  bargain,  in  one  sense.  Tempora- 
rily it  resulted  in  a  very  large  loss  to  the  United  States ;  but  as  the 
United  States  are  anxious  to  save  the  life  of  the  herd,  then  of  course 
it  would  consent  to  a  temporary  loss  in  order  to  produce  a  permanent 
benefit. 

Senator  MORGAN. — It  raised  the  number  of  seals  as  I  understand  you 
that  was  killed  by  the  authority  of  the  United  States  above  60,000  up 
to  75,000. 

Mr.  COUDERT. — The  modus  vivendi  did? 

Senator  MORGAN. — Yes  I  do  not  say  the  modus  vivendi,  I  say  the 
practice  of  pelagic  sealing  took  68,000  seals. 

Mr.  COUDERT. — Yes,  against  our  7,500. 

Senator  MORGAN.— Against  7,500? 

Mr.  COUDERT. — Yes;  the  only  difference  being  that  at  sea  they  did 
not  make  discrimination;  ours  entirely  consisted  of  males. 

Senator  MORGAN. — It  actually  resulted  in  a  larger  killing  of  the  fur- 
seal  than  the  United  States  had  permitted  on  the  island! 

Mr.  COUDERT. — Yes.  and  yet  it  is  stated  by  some  of  the  witnesses 
that  the  number  of  males  has  increased,  and  that  they  secure  them 
without  the  slightest  difficulty. 

The  PRESIDENT. — Was  it  shown  that  the  United  States  ever  asked 
by  diplomatic  correspondence  that  pelagic  sealing  should  be  inter- 
rupted on  the  North  West  coast?  Perhaps  in  the  Senate  of  Washing- 
ton you  had  some  information  about  it  ? 

Senator  MORGAN. — Not  in  the  modus  vivendi.    I  think  not. 

Sir  CHARLES  RUSSELL. — Not  at  all.  A  great  part  of  the  catch 
after  the  modus  vivendi  was  on  the  Russian  and  Japanese  side. 

General  FOSTER. — More  than  on  the  American  side? 

Sir  CHARLES  RUSSELL. — That  1  do  not  know. 

General  FOSTER. — It  was  much  smaller. 

The  PRESIDENT. — I  was  struck  by  the  fact  that  the  American  Gov- 
ernment never  interfered  with  the  question,  and  never  asked  for  the 
modus  vivendi  to  extend  to  the  north  Pacific  outside  Behring  Sea. 

I  could  understand  that  the  British  Government  should  object  to  it, 
but  I  cannot  un4erstand  why  the  American  Government  did  not  ask 
for  it.  They  could  have  asked  at  that  time. 
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Sir  CHARLES  RUSSELL. — Their  case  was  not  based  011  that  ground 
at  that  time.  You  will  hear  the  reason  why  they  did  not  suggest  it. 

The  PRESIDENT. — Mr.  Carter  discussed  at  some  length  the  catches 
of  seals  which  have  taken  place  on  the  North  West  coast;  so  the  mat- 
ter is  a  question  of  interest  and  has  a  close  connection  with  the 
American  Case. 

Mr.  COUDERT. — In  the  first  place  let  me  say  if  you  read  Mr.  Phelps' 
letters  you  will  find  that  he  did  claim. . . 

The  PRESIDENT.— That  is  what  I  want  to  know. 

Mr.  COUDERT. — You  will  find  that  he  did  claim  that  there  was  great 
destruction  of  the  seals  on  the  North  Pacific,  as  well  as  in  Behring  Sea 
and  he  claimed  that  it  should  be  stopped. 

Senator  MORGAN. — That  was  Lord  Salisbury's  proposition. 

Sir  CHARLES  EUSSELL.— Yes,  that  they  would  not  consent  to. 

General  FOSTER. — Because  Canada  would  not  allow  us  to  do  so. 

Mr.  COUDERT. — Perhaps  we  were  right — perhaps  we  were  wrong. 

Sir  CHARLES  EUSSELL. — You  were  claiming  territorial  sovereignty 
over  Behring  Sea,  and  you  said  you  had  no  authority  outside. 

Mr.  COUDERT. — We  were  claiming  territorial  sovereignty,  and  that  is 
what  we  are  claiming  to-day,  and  the  record  shows  it. 

Mr.  Phelps'  letters  shew  it,  and  our  case  states  the  fact  just  as  we 
are  stating  it  to  day,  and  gives  references  in  order  to  show  this  is  not  a 
new  idea;  and  the  Treaty,  (which  is  the  law  of  this  Tribunal)  says  what 
we  claimed  and  what  we  claim  to  day.  I  also  state  in  all  frankness,  that 
this  subject  was  not  so  thoroughly  understood,  and  the  great  destruc- 
tion which  was  reaped  on  this  flock  was  not  so  well  measured  a  few 
years  ago,  as  to  day. 

The  Question  is  not  one  of  estoppel  on  the  United  States.  Conced- 
ing for  the  sake  of  argument,  if  you  please,  that  we  did  not  demand 
enough,  what  do  both  nations  want  to-day?  That  is  the  question. 

They  want  to  stop  the  destruction  of  this  herd,  and  how  are  you 
to  do  it? 

Senator  MORGAN. — It  is  the  professed  object  of  the  Treaty. 

Mr.  COUDERT. — It  is  the  professed  object  of  the  Treaty. 

Mr.  Justice  HARLAN. — It  is  not  so  much  what  both  nations  desire, 
but  rather  what  they  ought  to  have. 

Mr.  COUDERT. — When  I  use  the  word  uwant",  I  mean  that,  in  the 
sense  of  properly  asking — properly  recjuiring,  and  I  do  not  think  it  is 
worth  while  to  answer — (of  course,  I  say  it  with  all  respect  to  my  friends 
on  the  other  side) — the  suggestion  that  we  did  not  ask  enough  at  the 
time.  The  question  to-day  upon  the  facts  is 

Sir  CHARLES  EUSSELL. — That  was  not  my  observation. 

Mr.  COUDERT. — The  question  on  the  facts  is^  what  we  ought  to  have 
in  order  to  carry  out  the  joint  purpose  of  the  two  nations — That  is, 
the  preservation  of  an  important  industry;  and  if  we  did  not  know 
then 

The  PRESIDENT. — What  I  meant  to  say  was  that  your  conclusions 
now,  and  your  demand  now, — what  you  require  now — goes  much  fur- 
ther than  what  you  asked  for,  or  what,  at  least,  has  been  expressed  in 
the  modus  vivendi.  There  is  a  sort  of  contradiction  between  the  exten- 
sion you  give  now  to  your  present  requirements,  and  what  has  been  put 
into  the  Treaty  as  the  modus  vivendi.  That  is  merely  what  I  want  to 
call  attention  to — nothing  more. 

Mr.  COUDERT. — I  am  much  obliged  to  the  President  of  the  Tribunal, 
and  I  can  only  answer  it  in  this  way 

The  PRESIDENT. — There  is  a  certain  difficulty  which  I  think  it  is 
useful  for  you  to  bring  to  light. 
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Mr.  COUDERT.— I  understand  we  got  the  best  we  could  in  the  modui 
vivendi. 

Mr.  PHELPS. — Yes;  it  was  the  subject  of  a  great  deal  of  controversy. 

Mr.  Justice  HARLAN. — Perhaps  I  may  refer  to  the  fact  that  Prcsi 
dent  Harrison,  (or  rather  Mr.  Wharton  in  a  letter  written  by  direction 
of  the  President  before  the  modus  vivendi  was  signed),  recognized  the 
fact  that  regulations  were  required  for  the  preservation  of  these  Inr- 
seals  in  Bearing  Sea,  and  also  in  portions  of  the  North  Pacific. 

Mr.  COUDERT.— Yes,  and  that  is  shewn  by  the  Treaty  itself,  which 
speaks  of  the  seals  at  Pribilof  Islands  and  resorting  thereto  wherever 
they  may  come  from.  Those  that  resort  to  the  Pribilof  Islands  are  tin* 
ones  that  we  claim  protection  over,  and  those  in  the  North  Pacific 
belonging  to  the  herd  are  conceded  to  be  Pribilof  Island  seals,  and  to 
come  there  and  nowhere  else.  Now,  if  we  were  unable  to  obtain  by 
diplomatic  arrangements  all  that  we  thought  right,  I  do  not  think.  with 
all  respect  Mr.  President,  that  ought  to  be  imputed  as  a  waiver  01 
abandonment  of  our  claim. 

The  PRESIDENT. — I  do  not  impute  it  as  a  waiver;  I  merely  ask  tin 
fact  whether  you  urged  upon  that  question  diplomatically  before  the 
modus  vivendi  was  signed  at  all.  If  you  did  not  ask  for  it,  of  course,  it 
would  not  be  conceded.  It  is  no  reproach  from  me. 

Senator  MORGAN. — I  do  not  know  why  it  would  not  be  conceded,  if 
it  was  the  purpose  of  both  Governments  to  preserve  the  seal  herd. 

The  PRESIDENT. — That  is  why  I  enquired  whether  you  had  not  urged 
it  at  the  moment? 

Senator  MORGAN. — We  were  not  asking  anything,  I  take  it,  from 
Great  Britain. 

Mr.  COUDERT. — I  think  this  question  can  be  settled  by  the  corre- 
spondence, and  I  am  glad  it  has  been  suggested,  because  I  can  read  a 
few  lines  from  the  correspondence,  although  it  is  getting  away  from  my 
subject;  but  this  may  be  important.  I  will  read  from  the  Appendix  to 
the  Case  of  the  United  States,  volume  first,  page  315,  a  letter  written 
by  Sir  Julian  Pauncefote  to  Mr.  Wharton,  dated  Washington,  June 
llth,  1891,  which  is  before  the  signing  of  the  agreement  for  a  modus 
vivendi  four  days  before.  Sir  Julian  Pauncefote  says : 

NeArertheless,  in  view  of  the  urgency  of  the  case,  his  lordship  is  disposed  to  author- 
ize nie  to  sign  the  agreement  in  the  precise  terms  formulated  in  your  note  of  June  9, 
provided  the  question  of  a  joint  Commission  be  not  left  in" doubt,  and  that  your  Gov- 
ernment will  give  an  assurance  in  some  form  that  they  will  concur  in  a  reference  to 
a  joint  commission  to  ascertain  what  permanent  measures  are  necessary  for  the  preserva- 
tion of  the  fur-seal  species  in  the  Northern  Pacific  Ocean. 

I  have  the  honour,  therefore,  to. enquire  whether  the  President  is  prepared  to  give 
that  assurance,  and,  if  so,  I  shall,  on  receipt  of  it,  lose  no  time  in  communicating  it 
by  telegraph  to  Lord  Salisbury  and  in  applying  to  his  lordship  for  authority  to  sign 
the  proposed  agreement.  . 

Here  is  the  proposition  of  Sir  Julian  Pauncefote  to  Mr.  Wharton. 

Now  this  is  the  answer  of  the  President  of  the  United  States,  an 
the  Tribunal  will  see  that  no  time  was  lost,  for  it  is  dated  on  the  sam 
day. 

SIR,  I  have  the  honour  to  acknowledge  the  receipt  of  your  note  of  to  day's  date, 
and  in  reply  am  directed  by  the  President  to  say  that  the  Government  of  the  United 
States  recognising  the  fact  that  full  and  adequate  measures  for  the  protection  of 
seal  life  should  embrace  the  whole  of  Beliring  sea  and  portions  of  the  North  Pacific  Ocean 
will  have  no  hesitancy  in  agreeing,  in  connection  with  Her  Majesty's  Government, 
to  the  appointment  of  a  joint  commission  to  ascertain  what  permanent  measures 
necessary  for  the  preservation  of  the  seal  species  in  the  waters  referred  to 
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That  is,  the  whole  of  Behring  sea,  and  parts  of  the  North  Pacific 
Ocean 

such  an  agreement  to  be  signed  simultaneously  with  the  convention  for  arbitration, 
and  to  be  without  prejudice  to  the  questions  to  be  submitted  to  the  arbitrators. 

Take  this  in  connection  with  the  treaty  itself  which  provides  for  the 
protection  to  be  given  to  the  seals  that  resort  to  the  islands.  All  you 
have  to  find  out  is  what  seals  resort  to  the  Pribilof  Islands  and  those 
seals  are  eotitled  to  permanent  protection.  It  seems  to  me  that  there 
cannot  be  any  question  about  that. 

The  PRESIDENT. — I  think  it  was  not  quite  out  of  our  subject,  Mr. 
Coudert. 

Mr.  OOUDERT. — Not  out;  but  I  think  it  was  directly  germane,  and  I 
am  much  obliged  to  the  learned  President  for  making  the  suggestion. 

Now  to  return  to  the  subject  which  was  immediately  under  consider- 
ation, and  as  I  think  we  all  agree  one  of  capital  importance — the  sub- 
ject of  pelagic  sealing.  I  will  read  rapidly  what  is  stated  in  the  Case. 
I  prefer  to  read  it  because  I  could  not  possibly  state  it  more  briefly  and 
clearly  than  it  is  stated  in  the  Case  prepared  by  General  Foster.  I  read, 
I  will  say  to  my  friends  on  the  other  side,  from  the  Case  of  the  United 
States,  page  187.  It  is  an  interesting  and  succinct  history  of  this 
so-called  industry : 

Open-sea  sealing,  the  sole  cause  of  the  enormous  decrease  noted  in  the  Alaskan 
seal  herd  in  the  last  few  years,  and  which  threatens  its  extermination  in  the  near 
future,  was  carried  on  by  the  Pacific  coast  natives  in  their  canoes  for  many  years 
previous  to  the  introduction  of  sealing  schooners.  The  catch  was  small,  ranging 
from  three  to  eight  thousand  annually,  and  there  was  little  or  no  waste  of  life  from 
the  loss  of  seals  killed  and  not  secured,  as  will  be  seen  when  the  means  and  manner 
of  hunting  employed  by  the  Indians  is  considered. 

Even  after  vessels  were  employed  in  the  industry,  which  according  to  Mr.  Morris 
Moss,  vice-president  of  the  Sealers'  Association  of  Victoria,  British  Columbia,  was 
about  the  year  1872,  the  fleet  was  small,  not  numbering  over  half  a  dozen  vessels. 
Indians  only  were  employed  as  hunters,  and  the  seals  were  killed  with  spears.  With 
the  introduction  of  schooners  to  carry  the  canoes  out  into  the  ocean,  the  sealing- 
grounds  were  extended  from  the  area  covered  by  a  canoe  trip  of  twenty  miles  from  a 
given  point  on  the  coast  to  the  waters  frequented  by  the  migrating  herd  from  the 
Columbia  River  to  Kadiak  Island.  In  1884  the  schooner  San  Diego  entered  Behring 
Sea  and  returned  to  Victoria  with  upwards  of  two  thousand  skins. 

This  was  the  initial  point  of  piratical  and  destructive  sealing. 

Sir  CHARLES  EUSSELL. — The  "San  Diego"  was  an  American  ship,  I 
think. 

Mr.  COUDERT. — Possibly. 

General  FOSTER. — And  she  was  condemned  by  our  courts. 

Mr.  COUDERT. — If  they  were  American  ships  we  would  not  resort  to 
arbitration  to  take  care  of  our  seals.  I  proceed : 

This  gave  impetus  to  the  trade 

Then  it  was  that  the  Canadians  came  in 

and  new  vessels  embarked  in  the  enterprise. 

About  1885  a  new  method  of  hunting  was  introduced,  which  has  been  the  great 
cause  of  making  pelagic  seal  hunting  so  destructive  and  wasteful  of  life — the  use  of 
firearms.  White  men  now  became  the  principal  hunters,  and  where  previously  the 
number  of  skilled  and  available  sealers  had  necessarily  been  limited  to  a  few  hun- 
dred coast  natives,  the  possibility  of  large  rewards  for  their  labors  induced  many 
whites  to  enter  the  service  of  those  engaged  in  the  business  of  seal  destruction. 
From  that  time  forward  the  sealing  fleet  rapidly  increased  in  number,  until  it  now 
threatens  the  total  extinction  of  the  northern  fur  seal. 

I  would  refer  at  this  point  to  the  list  of  sailing  vessels.  It  is  opposite 
page  591  of  Appendix  No.  1  of  our  Case,  and  I  will  ask  the  Court  to 
look  at  it  because  it  gives  not  only  the  names  and  accurate  information 
in  detail,  but  if  you  examine  it,  it  is  a  sort  of  chart  which  shows  where 
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it  begins  and  Low  it  extends.      It  is  an  object   lesson  as  (ieneral  Foste 
suggests  and  one  of  singular  interest   and   ini])ortanee.     The  eliart 
at  page  501,  beginning  with  that  small  beginning  and  extending  an 
expanding  as  you  see  here  until  we  have 

Senator  MORGAN. — Is  that  a  list  of  the  vessels? 

Mr.  COUDERT. — Yes  sir;  that  is  a  list  of  the  vessels. 

Senator  MORGAN. — What  year  does  the  last  column  refer  to? 

Mr.  COUDERT. — The  last  column  refers  to  isim. 

Senator  MORGAN. — How  many  vessels  are  there? 

Mr.  COUDERT. — I  have  not  counted  them. 

Sir  CHARLES  EUSSELL. — There  is  a  summary  at  the  bottom  of  it. 

Mr.  COUDERT.— In  1892  there  were  122.  In  1875  there  was  one. 
And  there  is  no  reason  to  suppose  that  they  will  not  continue  increasing. 
On  the  contrary,  there  are  reasons  to  believe  otherwise. 

Mr.  Justice  HARLAN. — Mr.  Coudert,  the  President  has  asked  me  a 
question  which  I  am  unable  to  answer.  I  see  in  1891  there  were  1 1."* 
vessels.  Were  those  vessels  in  the  North  Pacific  alone  or  were  thei 
operations  affected  by  the  modus  vivendi  f 

Mr.  COUDERT. — They  were  in  both,  I  understand,  Sir,  the  Nor 
Pacific  and  Behring  Sea. 

Mr.  Justice  HARLAN. — How  did  they  get  into  the  Behring  Sea  aft 
the  modus  vivendi  of  1891  ? 

Mr.  BLODGETT. — Because  they  sailed  before  the  modus  vivendi  w 
made  and  did  not  get  notice  of  it.    The  modttti  rinwli  was  not  signed 
until  June  loth  and  most  of  them  had  sailed  and  were  not  intercepted. 

The  PRESIDENT. — There  were  no  seizures  in  1891  ? 

Mr.  Justice  HARLAN. — Yes;  I  think  there  were  some. 

Mr.  CARTER. — They  were  warned  away. 

The  PRESIDENT. — But  not  seized? 

Mr.  CARTER. — Some  of  them. 

The  PRESIDENT. — But  there  is  a  very  notable  increase,  you  will 
remember,  in  the  number  of  these  sealing  vessels  during  the  two  years 
of  the  modus  vivendi.  They  were  almost  double. 

Mr.  CARTER. — The  whole  of  the  North  Pacific  was  open. 

The  PRESIDENT. — I  see  the  number  is  nearly  double  in  the  two  last 
columns  over  the  preceding  ones  and  that  is  precisely  the  year  when  the 
modus  vivendi  was  in  operation. 

Senator  MORGAN. — That  is  because  they  found  the  fishing  on  the 
outside  twice  as  good  as  it  was  on  the  inside. 

Mr.  CARTER. — The  price  of  skins  was  twice  as  great. 

Mr.  COUDERT. — There  is  also  this  and  it  is  the  strongest  possible 
illustration  of  what  the  President  stated  a  minute  ago.  Notwithstand- 
ing this  modus  vivendi  in  1891,  28,888  seals  were  killed  in  Behring  Sea. 
Take  those  figures  in  connection  with  that  sort  of  chart  that  I  have 
given  you,  that  list  which  operates  upon  the  mind's  eye  as  a  chart  or 
object  lesson  and  you  can  see  what  proportions  this  is  taking.  I  will 
say  in  addition,  that  it  is  an  ever  increasing  business.  And  you  are 
asked  by  our  friends  en  the  other  side  to  make  provision,  not  only  for 
the  business  as  it  exists  to-day  with  its  numerous  fleet,  but  as  it  is 
likely  and  certain  to  exist  in  the  future. 

Mr.  Justice  HARLAN. — I  do  not  gather  your  statement  exactly. 

Mr.  COUDERT. — 28,888  are  figures  we  have  of  that  catch  in  1891  in 
Behring  Sea. 

Mr.  Justice  HARLAN. — Notwithstanding  the  modus  vivendi  f 

Mr.  COUDERT. — Yes  sir.    That  we  get  from  our  adversaries. 
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The  PRESIDENT. — Perhaps  Mr.  Blodgett  will  tell  us  whether  the 
sealing  has  yet  began  in  this  year.  You  say  that  in  1891  the  sealing 
had  begun  before  the  notification  of  the  modus  vivendi  could  be  com- 
municated. How  is  it  this  year? 

Mr.  BLODGKETT. — The  notification  was  not  made  until  the  15th  of 
June.  The  sealing  vessels  left  Victoria,  Port  Townsend  and  San  Fran- 
cisco several  weeks  before  that  and  were  out  on  the  ocean.  They  got 
no  notice.  Some  of  them  were  met  by  the  cruisers  of  the  United  States 
in  the  Behring  Sea  and  warned  out.  Others  remained  there  and  made 
their  seizures. 

The  PRESIDENT. — I  am  afraid  they  may  go  on  this  year,  and  there 
will  be  an  increase. 

General  FOSTER. — I  think  I  can  make  it  clear,  if  you  will  allow.  In 
addition  to  what  has  been  stated  as  to  1891,  in  1892  under  the  modus 
vivendi  the  presence  of  vessels  in  Behring  Sea  with  fishing  equipment 
on  board  was  a  sufficient  justification  of  her  condemnation  without  any 
notice.  That  is  the  difference  between  the  condition  of  things  in  1891 
and  in  1892.  Consequently  only  a  very  few  vessels  went  into  Behring 
Sea  in  1892;  because  if  they  had  gone  in  it  did  not  require  a  notice 
previously,  but  their  presence  there  would  be  the  cause  of  their  con- 
demnation. The  commander  of  the  American  fleet  reports  that  less 
than  500  seals  were  taken  in  Behring  Sea  in  1892.  That  modus  vivendi 
will  be  in  operation  the  present  year.  The  sealing  season  has  not  yet 
begun  in  Behriug  Sea.  The  seals  have  not  reached  there. 

Sir  CHARLES  EUSSELL. — To  make  the  matter  intelligible,  if  I  may  be 
permitted  to  interrupt  as  so  many  of  my  friends  are  interrupting — you 
will  recollect,  Mr.  President,  that  there  is  an  imaginary  line  drawn 
down  Behring  Sea,  to  the  east  of  which  line  is  the  Behring  Sea  claimed 
by  the  United  States.  The  other  portion  of  the  Behring  Sea  to  the 
west  of  that  line  was  not  at  all  affected  by  any  of  these  arrangements 
embodied  in  the  modus  vivendi  of  1891  or  of  1892;  and  the  result  was 
as  Mr.  Blodgett  has  said,  some  of  the  vessels  did  go  to  the  eastern 
part  of  Behring  Sea  before  the  promulgation  of  the  modus  vivendi;  but 
after  that  promulgation  they  went  to  the  west  of  the  line  and  continued 
fishing  along  the  Japan  and  Eussian  coasts. 

Mr.  Justice  HARLAN.— Was  this  28,000  which  Mr.  Coudert  referred  to 
the  number  of  seals  taken  west  or  east  of  that  line1? 

Sir  CHARLES  EUSSELL. — A  large  part  of  it,  or  practically  so  of  the 
year's  catch  to  the  west  and  south. 

Mr.  COUDERT. — To  the  west,  on  the  Eussian  side. 

The  PRESIDENT. — In  the  free  waters. 

Sir  CHARLES  EUSSELL. — I  will  not  say  all  of  it,  because,  as  Mr.  Blod- 
gett has  properly  said,  some  of  the  vessels  went  into  the  Bering  Sea,  as 
usual,  before  the  promulgation  of  the  modus  vivendi;  but  substantially 
the  bulk  of  it — the  larger  portion — to  the  west  and  south. 

General  FOSTER. — I  am  very  sorry  to  call  in  question  the  statement, 
but  I  think  the  facts  will  show,  011  critical  examination,  that  the  28,000 
reported  are  the  catch  of  Behring  Sea  proper,  as  we  understand  it, 
within  the  American  territorial  lines;  and  that  is  kept  separated  in  the 
report  from  the  catch  on  the  Asiatic  coast,  which  is  in  separate  statis- 
tics. I  think  an  examination  will  show  that  the  28,000  seals  were  taken 
in  what  are  called  the  American  portions  of  Behring  Sea. 

Mr.  COUDERT. — We  have  also  in  connection  with  this  a  map  or  chart, 
showing  the  position  of  the  sealing  vessels  seized  or  warned  by  the 
Government  of  the  United  States  during  the  season  of  1891. 

Sir  E.  WEBSTER. — What  is  the  number  of  that  chart '? 
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Mr.  COUDERT.— It  is  No.  6  in  our  book  of  maps,  "Seizures,  1891 : 
and  it  will  show  that  those  ships  then  had  no  scruples  as  to  being  ii 
our  waters  because  every  one  of  them,  as  indicated  on  this  ma]),  are  in 
American  waters.  Without  dwelling  upon  that  map,  1  simply  call  atten« 
tion  to  it. 

Sir  CHARLES  RUSSELL. — You  mea.n  east  of  the  line? 

Mr.  COUDERT.— Yes.  We  have  it,  then,  thai  in  L891,  notwithstanding 
the  obstacles  interposed,  there  were  28,888  seals  killed  by  the  pelagic 
sealers.  We  take  issue  with  our  learned  friend  on  the  other  side  when 
he  assigns  a  Russian  domicile  to  those  seal  in  the  main.  On  the  con- 
trary, we  claim  that  they  \vere  caught,  if  not  all,  at  least  the  greater 
part  of  them,  on  our  side  of  the  Behring  Sea. 

But  I  propose  to  go  on  with  the  question  that  was  under  discussion, 
and  to  read  now  more  about  this  sealing  from  page  189  of  our 
That  is  as  to  the  method: 


The  vessel  commonly  used  in  sealing  is  a  schooner  ranging  from  twenty  to 
hundred  and  fifty  tons  burden;  the  average  tonnage  per  vessel  for  the  Victoria  flee 
in  1892  being  63.2  tons. 

That  is  the  average  tonnage  per  Vessel,  63  and  a  fraction.    I  continue: 

The  number  of  hunters  and  canoes  or  boats  carried  by  a  sealer  depends  upon  the 
size  of  tbe  vessel,  but  the  average  number  of  canoes  is  between  ton  and  sixteen,  each 
manned  by  two  Indians,  and  when  the  hunters  are  whites  the  boats  generally  num- 
ber five  or  six.  In  some  cases  both  Indians  and  whites  are  employed  on  the  same 
vessel.  The  average  number  of  men  to  a  vessel  in  1890  was  twenty-two. 

The  Indian  hunter  almost  invariably  uses  a  spear,  aud  though  in  the  last  two  or 
three  years  firearms  have  been  carried  in  the  canoe,  the  principal  weapon  used  by 
him  is  still  the  spear.  A  full  description  of  the  spear,  canoe,  and  manner  of  hunting 
is  given  by  Lieut.  J.  H.  Quinnau,  who  acsompanied  some  of  the  Indians  in  their 
canoe  during  a  hunting  excursion.  The  most  expert  spearsmen  are  the  Makali 
Indians  of  Neah  Bay,  Washington.  The  Indian,  from  his  method  of  hunting  loses 
very  few  seals  that  he  strikes,  securing  nearly  all. 

The  white  hunter,  on  the  contrary,  loses  a  great  many  seals  which  he  kills  or 
wounds.  Each  boat  contains  a  boat-steerer,  and  a  boat-puller;  the  hunter  uses  a 
rifle,  a  shotgun,  or  both,  the  shotgun  being  loaded  with  buckshot.  A  minute  descrip- 
tion of  the  methods  employed  by  both  white  and  Indian  hunters  is  given  by  Capt. 
C.  L.  Hopper,  commander  of  the  United  States  revenue  steamer  Corwin,  who  was 
many  years  in  the  waters  of  the  North  Paciiic  and  Behring  Sea,  and  makes  his  stal 
meuts  from  personal  observation. 

I  will  give  the  Tribunal  some  figures.  I  read  now  from  page  366  o 
the  Case  of  the  United  States,  from  the  reports  of  the  Behring  Sea  and 
the  report  of  the  American  Commissioners.  We  have  the  catch  for  all 
the  years  from  1872  to  1891,  on  page  366.  The  sources  of  information 
upon  which  the  table  is  based  that  we  submit  to  the  Tribunal  are  given 
in  the  note,  and  they  will  be  found  to  come  from  sources  which  are  not 
open  to  suspicion,  but  if  they  could  in  any  way  be  supposed  to  favour 
either  party,  it  would  be  our  friends  on  the  other  side: 

The  number  of  seal  skins  actually  recorded  as  sold  as  a  result  of  pelagic  sealing  is 
shown  in  the  following  table: 


Year. 

Ko.  of 
skins. 

Tear. 

Xo.  of 
skins. 

1872 

1  029 

1882          

17,  700 

1873 

1883 

9  195 

1874 

4  949 

1884    ..     

*  14,  000 

1875 

1  616 

1885 

13  000 

1876 

2  042 

188G         

38,907 

1877 

5  700 

1887 

33,  800 

1878 

0  593 

1888        

37,  789 

1879 

12  500+ 

1889                     

40,  998 

1880 

13  600 

1890   

48,  319 

1881 

13  541 

1891                 

62,508 

*  Number  estimated  from  value  given. 
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The  Tribunal  will  observe  that  m  1891  the  figures  are  given  as  62,500. 
A  moment  ago  I  gave  some  figures  for  that  year  of  28,888,  but  that  was 
only  Behring  Sea  we  then  spoke  of  :  the  total  catch  being  62,500,  leaving 
still  open  the  question  that  Sir  Charles  Eussell  suggested  a  moment  ago, 
that  some  or  many  or  few  were  taken  from  the  Eussian  side. 

The  PRESIDENT. — The  British  table  that  has  been  mentioned,  on 
page  207  of  the  British  Commissioners  Eeport,  gives  the  total  for  1891 
as  68,000. 

Mr.  COUDERT. — Which  makes  it  still  stronger. 

The  PRESIDENT. — Their  figures  are  stronger  than  yours? 

Mr.  COUDERT. — Yes  sir.  We  are  satisfied  to  take  either  of  those 
figures. 

Sir  CHARLES  EUSSELL. — Our  partial  Commissioners ! 

Mr.  COUDERT. — They  may  make  a  mistake  on  the  side  of  right,  of 
course.  Anybody  might. 

Mr.  Justice  HARLAN. — The  difference,  perhaps,  is  explained  by  the 
fact  that  the  British  table  approximates  the  catch  of  both  Canadian 
and  United  States  vessels,  whereas  in  your  table  the  Canadian  catch 
only  is  given,  and  the  United  States  catch  is  not  given. 

Mr.  COUDERT. — Then  I  take  back  what  I  said.  The  tribute  to  the 
British  Commissioners  is  undeserved. 

Sir  CHARLES  EUSSELL. — It  includes  the  United  States  catch  except 
that  portion  which  is  sold  in  California. 

Mr.  Justice  HARLAN. — To  which  table  do  you  refer  ? 

Sir  CHARLES  EUSSELL. — The  table  on  page  366,  which  has  been 
referred  to.  The  catch  of  American  vessels  sold  in  San  Francisco  is 
not  included.  That  is  the  only  thing  that  is  excluded. 

The  PRESIDENT. — I  think  we  can  agree  by  this  comparison  that 
both  tables  have  been  drawn  out  very  fairly,  and  with  great  credit  to 
both  parties. 

Mr.  COUDERT. — I  hope  the  Tribunal,  notwithstanding  my  desire  to 
acquiesce,  will  not  hold  me  as  endorsing  the  opinion  that  the  tables  pre- 
pared by  our  friends  on  the  other  side  are  impartially  drawn,  for  I  do 
not  believe  they  are. 

The  PRESIDENT.— We  know  your  opinion  about  the  British  Commis- 
sioners, and  perhaps  we  had  better  leave  that. 

Mr.  COUDERT. — When  I  find  fault  with  what  the  Commissioners 
aver,  I  hope  I  need  not  repeat  what  I  have  said  before,  that  these  gen- 
tlemen, of  course,  are  incapable  of  making  a  misstatement:  and  when 
they  tell  us  what  they  saw  or  what  they  did,  we  accept  their  assurance 
without  the  slightest  hesitation ;  but  I  think  it  was  one  of  your  fellow- 
diplomats,  Mr.  President,  who  said:  "Give  me  a  pen  and  figures,  and  I 
will  prove  what  you  like".  That  is  true  in  diplomacy,  and  it  is  true  in 
Commissions  also. 

The  PRESIDENT. — I  think,  Mr.  Coudert,  you  can  show  that  it  is  not 
necessary  for  you  to  have  a  pen  and  ink  for  that. 

The  Tribunal  here  adjourned  until  Tuesday,  May  9, 1893,  at  11.30 
o'clock  A.  M. 


NINETEENTH    DAY,    MAY   9™,    1893. 

Mr.  COUDERT. — May  it  please  the  learned  President  and  the  Arbi- 
trators. 

Before  proceeding  with  the  regular  course  of  the  argument  such  as  I 
was  pursuing  at  the  hour  of  adjournment,  I  want  to  ask  the  attention 
of  the  High  Court  to  a  printed  statement  that  has  been  compiled  nnd<T 
the  care  of  General  Foster,  and  which  may  be  of  some  use  to  the  Court. 
A  copy  has  been  handed,  or  will  be,  to  our  friends  on  the  other  side. 
I  use  it  for  the  sake  of  convenience. 

The  learned  Arbitrators  will  recall  that  there  was  some  discussion 
as  to  the  effect  of  the  modus  vivendi;  and  it  was  plain  the  motlnx 
vivendi\rdd  operated  entirely  to  the  disadvantage  of  the  United  States, 
and  that,  while  the  United  States  had  tied  up  its  hands  and  had  pre- 
vented itself  from  going  on  with  its  regular  and  legitimate  business  in 
the  interests  of  harmony  and  conciliation,  the  work  of  devastation  had 
been  going  on  in  the  North  Pacific,  and  an  enormous  number  of  seals 
had  been  slaughtered.  In  connection  with  this  and  to  make  it  more 
definite,  I  will  read  this  short  statement;  adding  that  every  statement 
here  made  is  taken  from  the  evidence  in  the  Case. 

The  seals  killed  on  the  Pribilof  Islands  in  1890  amounted  to  21,23s. 
That  is  our  number  of  seals  killed.  The  pelagic  catch,  according  to 
the  British  Commissioners  Keport,  amounted  to  51,655;  being  a  total 
catch  of  72,893. 

In  1891,  the  year  following,  under  the  modus  vivendi  of  that  year,  the 
seals  killed  on  the  Pribilof  Islands  amounted  to  12,071.  The  pelagic 
catch  gave  68,000  to  those  engaged  in  that  business;  making  a  total 
of  80,071. 

The  seals  killed  on  the  Pribilof  Islands  last  year,  that  is  in  1892, 
under  the  modus  vivendi  of  that  year,  were  7,500.  In  the  pelagic  catch 
there  were  captured  73,394,  being  a  total  catch  of  80,894. 

Now,  your  Honours  will  see  from  this  statement  that,  in  1890,  21,000 
were  killed;  in  1891,  only  12,000,  and,  in  1892,  7,500  on  the  islands;  leav- 
ing an  enormous  margin  to  be  filled  up  in  some  way  or  other  to  supply 
the  wants  of  the  world.  Those  wants  were  never  completely  fillecl, 
though  the  pelagic  catch,  as  you  will  see,  very  largely  increased  during 
those  three  years.  The  natural  result,  of  course,  was  to  affect  the  prices 
of  the  skins;  and  these  we  have  given. 

In  1889  the  average  price  per  skin  was  $6.83.  In  1890  it  rose  to 
$10.70;  and,  in  1891,  the  average  price  per  skin  was  $15  less  one  cent. 

Senator  MORGAN. — Was  that  the  price  in  London  ? 

Mr.  COUDERT. — No  this  was  the  price  in  Victoria.  That  is  where  all 
these  skins  go.  They  are  sold  there  and  then  sent  on  to  the  dressers 
in  London.  So,  you  will  see,  the  result  of  this  was  to  send  the  price  of 
skins  up  more  than  double.  That  is  from  $6.83  to  $14.99.  There  was 
naturally  a  greater  demand  for  slaughterers  on  the  high  sea  and  the 
wages  correspondingly  rose.  In  1889  the  price  paid  to  hunters  per 
skin  was  $2  to  $3.  In  1891,  $3.50.  In  1892,  $4?  and  the  business  becom- 
384 
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ing  thus  profitable  owing  to  the  fact  that  competition  on  the  part  of  the 
United  States  had  been  practically  abrogated,  we  find  the  vessels 
engaged  in  sealing  correspondingly  increasing  in  number.  In  1890  the 
number  of  vessels  was  61.  In  1891  it  was  115  and  in  1892, 122.  What 
the  effect  of  a  protracted  modus  vivendi  would  be  it  requires  no  prophet 
to  tell. 
The  following  is  the  Table  handed  in: 

Pribilof  and  pelagic  catches  for  1890,  1S91,  and  1892. 
1890 

Seals  killed  on  Pribilof  Islands 21  238 

( U.  S.  Case,  vol.  II,  p.  112). 
Pelagic  Catch , .  51  655 

(Br.  Com.  Report,?.  207). 


Total  Catch 72,893 

1891 

Seals  killed  on  Pribilof  Islands 12  071 

(V.  S.  Case,  vol.  I,  p.  333). 
Pelagic  Catch 68. 000 

(Br.  Com.  Report,  p.  207). 


Total  Catch  ..........................................................  80,071 

1892 

Seals  killed  on  Pribilof  Islands  .............................................     7,  500 

(Modus  vivendi). 
Pelagic  Catch  ..............................................................  73,  394 

(U.  S.  Counter  Case,  p.  458). 

Total  Catch  ..........................................................  80,894 

AVERAGE   PRICE   OF   SKINS   AT  VICTOR  IA. 

1889.  Average  price  per  skin  ................................................  $6.  83 

1890.  Average  price  per  skin  .........................................  .......  10.  70 

1891.  Average  price  per  skin  ................................................  14.99 

(U.  S.  Case,  vol.  II,  p.  534). 


WAGES   FUlD   HUNTERS   AT   VICTORIA. 

1889.  Price  paid  per  skin  ..................................................  $2  to  $3 

1890-91  .  Price  paid  per  skin  ..........  ^  ...................................         3.  50 

1892.  Price  paid  per  skin  ..................................................         4.  00 

(British  Counter  Case,  vol.  II,  p.  222). 

VESSELS   ENGAGED   IN   SEALING. 

1890.  Number  of  vessels  .......................................................     61 

1891.  Number  of  vessels  .......................................................  115 

1892.  Number  of  vessels  .................  ,  .....................................  122 

(  U.  S.  Case,  vol.  I,  p.  590). 

I  want  to  supplement  this  by  a  paper  which  is  not  printed  but  which 
I  will  hand  to  my  learned  friends  on  the  other  side,  so  that  they  may 
comment  upon  it  or  criticize  it  as  they  please.  It  is  the  pelagic  catch 
of  the  Victoria  fleet  in  1891.  This  is  a  matter  of  computation,  and  I 
shall  not  dwell  upon  it;  if  my  learned  friends  find  it  incorrect  they  can 
state  their  corrections.  Table  A  of  the  British  Commissioners'  Beport, 
page  205,  contains  a  list  of  Canadian  sealing  vessels,  with  the  date  of 
their  warning  in  Behring  Sea,  and  of  their  return  arrival  at  Victoria. 
Of  these  vessels,  44  are  shown  to  have  taken  seals  in  Behring  Sea,  and 
of  the  latter,  29  were  found  and  warned  on  the  American,  side  of  the 
B  s,  PT  xn  -  25 
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sea,  and  3  others  not  warned  are  shown  by  testimony  to  have  ent 
that  side,  establishing  the  fact  that  at  least  31  out  of  44  British  vessels 
did  take  seals  on  the  American  side  in  is1.)!,  in  spite  of  the  modus.  A 
careful  examination  of  the  table  and  of  the  data  in  evidence  has  been 
made,  with  the  following  approximate  result.  ditch  in  American 
waters  of  Behring  Sea  23,041;  on  the  Asiatic  side  5,847,  being  a  total 
for  the  Behring  Sea  catch  of  1891  of  28,888.  I  repeat,  we  will  hand  a 
copy  of  this  to  our  learned  friends  on  the  other  side. 

1  will  now  come  back  to  the  question  I  was  discussing,  namely,  the 
nature,  character,  and  effect,  the  fatally  destructive  effect  of  pelagic 
sealing;  and  it  is  hardly  necessary  to  argue,  but  I  shall  to  some  brief 
extent  endeavour  to  prove  that  if  1  have  shown  enormous  slaughter  of 
the  seal  and  that  of  the  most  cruel,  and  mischievous  and  destructive 
kind,  it  is  unnecessary  to  produce  much  proof  to  account  for  the  loss  on 
the  islands.  As  it  is  in  evidence,  and  as  it  is  uncontradicted  that  all 
the  mothers  go  to  the  islands,  that  all  the  young  are  born  there,  it  is 
manifest  and  requires  no  proof  to  show  that  if  I  have  proved  a  large 
number  of  mothers  to  have  been  killed  during  a  long  consecutive  num- 
ber of  years,  the  result  is  inevitable,  and  the  birth-rate  must  have  been 
most  seriously  diminished  on  the  land.  The  catches  from  1871  to  1882 
average  over  13,000  for  Canadian  vessels  alone,  and  this,  of  itself,  with- 
out further  explanation  or  comment,  is  sufficient  to  account  for  the 
decrease  which  was  noticed  on  the  Pribilof  Islands  in  1884  and  1885. 
Of  course,  there  was  a  decrease  but  it  was  not  noticed  until  then. 
Naturally  they  would  only  notice  it  when  they  came  to  picking  out  the 
young  males  and  then  the  supply,  or,  as  it  is  called,  some  times,  the 
crop,  of  three  or  four  years  before  not  coming  up  to  the  usual  level,  it 
was  observed  that  the  supply  of  killable  males  was  deficient. 

It  is  probable  that  American  vessels  took  as  many  seals  during  those 
years  as  did  Canadian  vessels.  The  figure  of  13,000  takes  no  account 
of  the  fact  that  a  large  number  must  have  been — that  a  large  number 
were  and  are  proved  to  have  been  gravid  females,  and  that  a  certain 
number  in  addition  were  lost.  How  large  the  number  of  those  lost  by 
what  we  have  called  waste,  that  is  by  being  wounded  or  killed  and 
going  down  to  the  bottom  of  the  sea  because  of  the  specific  gravity 
being  so  much  greater  than  that  of  water,  of  course  is  a  matter  of  con- 
jecture. Our  proofs  estimated  this  very  high,  as  high  as  50  or  60  per 
cent.  The  proofs  on  the  other  side  5,  6,  7  and  8,  and  even  as  high,  I 
believe,  as  10,  though  it  is  in  proof  from  their  own  witnesses,  that  what 
is  called  the  green  hunter — and  the  green  hunter  is  a  chronic  appurte- 
nance to  sealing  on  the  sea,  as  I  have  shown, — misses  25  per  cent  at 
least  of  those  that  he  shoots  or  shoots  at. 

Indeed  with  regard  to  pelagic  sealing,  there  is  one  element  about  it 
as  to  which  we  all  agree  and  which  ought  to  be  fatal  to  its  existence, 
if  it  is  intelligently  considered,  namely,  that  it  cannot  be  properly 
restricted  because  you  cannot,  by  the  very  nature  of  things,  discrimi- 
nate. A  man  who  would  go  into  his  cattle  yard,  killing  right  and  left 
males  and  females,  the  bulls  and  the  cows,  would  probably  have  a 
committee  appointed  for  him  to  take  charge  of  his  estate,  because  he 
was  unfit  to  manage  it  himself.  This  is  precisely  the  same,  except  that 
it  is  almost  as  bad  as  though  this  cattle  owner  or  farmer  were  to  put 
all  his  gravid  females  in  one  barn  yard,  and  proceed  to  slaughter  them 
in  preference  to  all  the  rest — that  is  the  only  difference  that  I  can 
see.  It  is  indiscriminate,  I  say,  and  that  requires  no  argument:  it  is 
admitted. 
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Here  is  the  practical,  realistic  way  in  which  our  friends,  the  British 
Commissioners,  state  it.  There  is  no  idealism  about  it.  Section  633. 

By  the  pelagic  sealers  and  by  the  Indian  hunters  along  the  coast,  fur-seals  of  both 
sexes  are  killed,  and,  indeed,  it  would  be  unreasonable,  under  the  circumstances,  to 
expect  that  a  distinction  should  be-made  in  this  respect,  any  more  than  that  the 
angler  should  discriminate  between  the  sexes  of  the  tish  he  may  hook. 

It  is  absolutely  true.  If  you  permit  pelagic  sealing,  do  not  ask  the 
impossible.  Tell  the  sealer,  "Go  on,  call  it  fishing;  treat  it  as  fishing, 
and  have  no  more  sentiment  or  regard  upon  the  subject  than  when  you 
drop  your  baited  hook  into  the  depths  of  the  Ocean  and  pull  up  a  fish." 
The  effect  of  this,  fortunately  or  unfortunately,  we  know  something 
about.  Climate  does  not  regulate  this  matter,  but  the  laws  of  nature; 
and  nature  herself  has  prohibited,  under  penalty  of  extinction  of  the 
thing  itself,  the  killing  of  females.  Here  is  the  experience  of  the 
world  as  taught  us  in  the  Southern  Seas.  That  map  is  an  object-lesson, 
to  which  I  will  call  the  attention  of  the  Court  in  one  moment;  but  first, 
let  me  read  what  the  British  Commissioners,  at  section  860,  say  upon 
the  subject: 

It  is  a  matter  of  some  difficulty  to  estimate  the  total  number  of  seals  taken  in  the 
South  Seas  during  the  period  of  the  excessive  energy  of  the  great  sealing  industry. 
But  there  are  actual  records  which,  added  together,  bring  the  acknowledged  total 
to  more  than  16,000,000. 

These  seals  were  taken  from  about  thirty  different  island  groups  or  coast  districts 
on  the  mainland,  and  they  were  all  taken  by  the  one  method  of  indiscriminate 
slaughter  on  shore. 

It  is  probable  that  this  \vholesale  slaughter  did  not  extend  over  more  than  seventy 
years,  but  it  is  certain  that  at  the  end  of  the  period  the  fur  seals  Avere  so  terribly 
reduced  in  numbers  that  even  the  sixty  years  of  subsequent  rest  and  total  cessation 
of  killing  have  not  sufficed  to  bring  about  any  effectual  restoration  of  the  numbers 
of  years  gone  by. 

While  the  condemnation  of  these  British  Commissioners  attaches  to 
this  kind  of  killing,  why  should  it  not  attach  equally  to  indiscriminate 
slaughter  on  the  high  seas?  What  is  the  difference?  It  is  more  con- 
venient; and  that  explains  the  raiding  upon  our  Islands.  It  is  less 
dangerous,  because  the  tempests  do  not  touch  and  possibly  imperil 
their  lives.  But  what  is  the  difference  between  killing  on  the  high  sea 
indiscriminately  and  killing  upon  the  land  indiscriminately?  The 
havoc  that  operated  upon  the  Southern  Seas  in  a  few  years  made  a 
wreck  of  this  business;  shall  it  not  make  a  wreck  in  the  future? 

I  want  to  read  briefly  from  the  Case  of  the  United  States,  page  218. 

The  indiscriminate  slaughter  of  seals  in  the  waters  of  the  Pacific  Ocean  and 
Behring  Sea  can  not  fail  to  produce  a  result  similar  to  that  observed  in  the  southern 
hemisphere,  where  the  fur-seals  have,  except  at  a  few  localities,  become  from  a 
commercial  point  of  view,  practically  extinct.  A  full  account  of  the  distribution 
and  the  destruction  of  the  antarctic  seal  herds  is  given  by  Dr.  Allen  in  his  article 
found  in  the  Appendix? 

Now,  the  most  important  of  the  localities  are  shewn  on  this  map; 
and  my  friend,  Mr.  Lansing,  will  be  good  enough  to  point  them  out. 
The  most  important  are  as  follows.  One  is  Masafuero,  Juan  Fernan- 
dez, the  coast  of  Chile,  Cape  Horn,  the  Falkland  Islands; — those  were 
once  the  homes  of  the  seals  where  they  congregated  in  large  numbers. — 
the  South  Georgia  Islands,  Sandwich  Land,  South  Shetland  Islands, 
Tristan  d'Acunha,  and  Georgia  Island.  Then  the  West  Coast  of  Africa, 
the  Island  of  Prince  Island,  Crozet  Island,  Saint  Paul  and  Amsterdam 
Islands,  Kerguelen  Island,  the  South  Coast  of  Australia,  Tasmania, 
and  the  Islands  south  of  New  Zealand. 

The  seals  in  all  those  localities,  says  our  case,  have  been  destroyed 
by  the  indiscriminate  killing  of  old  and  young  males  and  females.  If 
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the  seals  in  these  regions  had  been  protected  and  only  a  certain  mini 
of  young  males  allowed  to  be  killed,  the>e  lands  and  coast  would  be 
again  populous  with  seal  life,  and  that   may  be  a  subject  for  the  con- 
sideration of  this  high  Tribunal,  whether  the  decision  you  will  give  in 
this  case  will  not  extend  much  further  than  to  the  protection  of  the 
seals  in  the  North  Paei lie  and  the  llt-hring  Sea,  but  whether  it  will  not 
extend  so  far  that  the  rights  of  the  property  owners  or  of  the  owners 
of  the  industry  being  conceded  and  the  value  of  the,  industry  to  the 
whole  world  being  ascertained  and  stated,  such  protection  would  no 
extend  over  that  large  part  of  the  world  and  whether  there  woul 
not  be  a  restoration  in  time  of  these  valuable  herds  of  animals  and  th 
rights  of  those  who  have  rights  there,  be,  efficiently  though  indirectly 
protected. 

With  regard  now  to  the  results,  and  to  show  how  injurious  an 
destructive  they  are.    I  read  these  statements  in  our  case  from  page  - 1 0 

The  injurious  and  destructive  effects  of  open  sea  sealing,  as  demonstrated  above, 
can  l)o  summed  up  as  follows:  Between  eighty  and  ninety  per  cent  of  tin- sen  Is  taken 
are  females;  of  these  at  least  seventy  live  per  cent  are  either  pregnant  or  nursing; 
tliat  the  destruction  of  those  females  causes  the  death  of  the  unborn  pup  seua 
or  those  on  the  rookeries  dependent  on  their  mothers  for  nourishment;  and.  finally 
that  at  least  sixty  six  per  cent  of  the  seals  killed  by  white  hunters  are  never 
secured. 

As  to  this  last  figure,  it  is  fair  to  say  there  is  a  considerable  diver- 
gence of  opinion  among  the  witnesses. 

Besides  this  the  females  taken  in  Behring  Sea  have  certainly  in  the  majority  of 
cases  been  impregnated  and  their  death  means  not  only  the  destruction  of  the  pups 
on  the  island  but  also  of  the  fetus. 

Hence,  if  10,000  females  are  killed  in  one  season,  this  fact  means  not  only  the 
depletion  of  the  herd  by  at  least  17,500  that  year  but  also  the  reduction  of  the 
annual  birth-rate  by  7,500  each  following  year  for  probably  fifteen  years — 

it  seems  to  be  almost  incalculable — 

besides  the  added  loss  of  the  young  born  to  the  female  portion  of  the  pups  destroyed 
which  would  be  an  ever  increasing  quantity. 

Now  what  do  our  friends  on  the  other  side  say  with  regard  to  that? 

Do  they  say  that  females  are  not  taken?  Not  at  all.  Do  they  deny 
that  a  large  proportion  of  the  seals  taken  are  females?  Not  at  all.  Do 
they  deny  that  a  large  proportion  are  gravid  ?  Not  at  all.  All  this  they 
concede.  They  do  not  agree  that  our  numbers  are  correctly  stated, 
there  maybe  a  difference — and  when  we  say  that  as  many  as  90  per  cent 
are  females,  and  gravid  or  nursing  females,  they  differ  from  us  and  say 
that  our  statements  are  exaggerated.  Practically  I  think  that  makes 
no  difference  provided  the  proportion  is  large. 

But  how  many  females  do  they  say  are  actually  taken? 

That  is  a  question  which  will  probably  trouble  the  Court. 

Much  testimony  is  collated  in  the  British  Counter  Case,  pages  202  to 
207.  We  summarize  the  testimony  upon  that  point  to  which  I  have 
called  attention  in  this  way:  that  of  the  witnesses  (136,  I  think  they 
number  in  all) — 54  said  that  they  took  an  equal  number  of  males  and 
females;  45  took  a  greater  number  of  females  than  males;  and  37  of 
them  out  of  this  total  number,  took  50  per  cent  of  females,  or  over.  In 
making  these  calculations  it  has  been  assumed  that  those  who  state  that 
they  took  more  males  than  females  in  the  Pacific,  and  more  females 
than  males  in  the  Behring  Sea,  without  giving  us  any  figures,  took  an 
average  or  equal  number  of  males  and  females. 

Now  I  shall  not  read  this  testimony,  but  the  High  Court  will  find  it, 
I  think,  as  we  have  found  it,  inextricably  confused  and  misleading. 
would  seein  that  the  parties  either  had  most  varied  and  singular!} 
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varied  experience,  or  that  some  of  them,  at  least,  were  unscrupulous 
and  simply  testifying  according  to  the  exigencies  of  what  they  sup- 
posed to  be  their  case.  It  is  fair  to  the  British  Commissioners  them- 
selves to  say  that  they  give  very  little  credit  to  them,  and  admit  that 
even  allowing  for  diversity  of  interest  in  this  matter,  it  is  impossible  to 
reconcile  the  testimony  of  these  parties.  The  High  Tribunal  will 
observe  that  these  men,  assuming  that  they  were  testifying — (I  am 
speaking  of  the  sealers)^according  to  the  interests  of  the  case  were  in 
a  most  embarrassing  position.  They  were  likely  to  be  impaled  on  either 
horn  of  the  dilemma,  whether  more  females  or  more  males;  because,  if 
they  say  there  is  an  enormous  number  of  males,  on  the  high  seas,  it 
being  proved  that  all  these  males  were  born  upon  our  shore  and  allowed 
to  leave  without  being  put  to  death,  what  becomes  of  the  reproach  that 
we  were  killing  an  excessive  number  of  males?  If,  on  the  other  hand, 
there  is  an  excessive  number  of  females  killed,  then  the  point  that  we 
make,  that  it  is  a  brutal,  cruel,  and  barbarous  business,  is  established. 
I  sympathize  with  these  men.  There  was  only  one  way  of  extrication, 
which  was  to  tell  the  truth;  and  let  us  assume  that  many  of  them  tried, 
but  failed. 

But  this  embarrassment  was  not  only  confined  to  the  witnesses.  The 
dilemma  was  the  dilemma  of  Counsel  themselves,  because  Counsel  would 
not  try  to  mislead  the  Court.  Counsel  would  not,  even  for  the  purpose 
of  winning  their  case,  lead  the  Court  one  single  step  astray,  and  ask 
the  Court  to  believe  what  evidently,  manifestly,  and  palpably  was 
untrue.  So  that  when  our  friends  on  the  other  side  comment  on  the 
testimony,  (much  of  which  shows  that  the  number  of  males  killed  is 
enormous — some  say  they  killed  ten  males  to  one  female),  they  dismiss 
it  in  silent  contempt,  and  here  is  what  they  say. 

I  will  read  from  the  British  Counter  Case,  page  258. 

From  the  outlines  above  given  relating  to  the  persistent  killing  of  males  upon  the 
breeding  islands,  it  is  likewise  easy  to  understand  that  the  allegations  respecting  the 
large  proportion  of  female  seals  included  in  late  years  in  the  pelagic  catch  may,  to 
some  extent  at  least  be  founded  on  fact;  the  actual  ratio  thus  brought  about  as 
between  the  sexes  rendering  it  certain  that  in  sea  sealing  a  much  larger  number  of 
females  than  of  males  must  be  met  with. 

I  might,  perhaps  (and  I  think  if  this  were  an  ordinary  case  tried 
before  a  Judge  and  a  Jury  I  should),  stop  here  and  say:  Here  is  an 
admission  that  more  than  half  the  seals  killed  are  females;  and  what 
difference  does  it  make  really  to  this  Tribunal,  what  difference  does  it 
make  to  this  Court  or  to  the  Counsel,  if  instead  of  90,  it  is  50?  The 
evil  is  not  quite  so  great  for  to-day,  but  the  destruction  is  just  as  cer- 
tain for  the  future;  and  we  are  trying  to  provide  for  the  future.  And 
when  our  friends  on  the  other  side  say  there  are  more  females  because 
you  killed  the  males,  the  fact,  nevertheless,  remains  that,  whatever 
may  be  the  cause,  you  are  going  to  the  fountain  of  life  and  extinguishing 
the  possibilities  of  the  future. 

I  am  now  going  to  ask  the  learned  Tribunal  to  permit  me  to  hand  up 
a  collation  of  the  testimony  that  I  shall  read  from.  It  has  been  printed 
for  the  use  of  the  Court,  and  it  will  save  frequent  references.  I  will 
hand  a  copy  of  it  to  my  friends  on  the  other  side. 

Sir  CHARLES  EUSSELL. — I  think  it  ought  to  have  been  handed  to  us 
before  now. 

Mr.  COUDERT. — I  will  read  from  the  evidence  if  you  prefer  it. 

Sir  CHARLES  EUSSELL. — No. 

Mr.  COUDERT. — It  is  simply  taken  from  the  book.  The  reason  is 
this,  that  as  many  witnesses  are  referred  to,  it  would  occupy  the  time 
of  the  Tribunal  to  turn  over  the  various  pages.  It  is  merely  for  con- 
venience; it  does  not  change  the  situation  of  the  case  at  all. 
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We  will  begin  by  producing  what  may  perhaps  be  the  most  satis- 
factory evidence,  starting,  of  course,  with  this  idea — that  it  s  a  fart 
in  the  case  that  more  than  hall'  these  animals  are  females;  but  I 
ought  to  preface,  my  reading  with  this  remark,  that  we  took  the  testi- 
mony of  a  large  number  of  British  subjects,  men  who, certainly  as  far 
as  nationality  is  concerned,  would  not  be  prejudiced  in  our  favor.  We 
went  to  the  most  respectable  sources  in  England  and  in  1-Yance;  we 
found  the  very  best  men — the  best  because  they  knew  the  most  about, 
and  stood  the  highest  in  the  business;  and  our  friends  on  the  other  side 
had  the  opportunity  to  cross-examine  them.  Now  in  some  cases  t  hex- 
did  cross-examine — perhaps  in  all  cases — but  they  have  given  us.  in  a 
few  cases,  the  result  of  that  cross-examination;  and  wherever  they 
have  done  it  we  have  stated  it  in  these  printed  extracts. 

Sir  CHARLES  RUSSELL. — Yes,  but  not  giving  it  in  full  in  any  of 
them. 

Mr.  COUDERT. — That  may  be.  You  can  use  this  for  what  it  is  worth. 
There  is  no  misleading;  because  when  we  say  that  cross-examination 
appears  in  the  British  Counter  Case  at  a  certain  page,  it  is  manifest 
that  we  do  not  pretend  to  give  what  is  there — we  refer  you  to  it. 

The  first  witness  called  is. 

H.  S.  BEVINGTON.— Head  of  the  firm  of  Bevington  and  Morris,  Furriers,  London. 
(Case  of  the  U.  S.,  Appendix,  vol.  II,  p.  551.) 

It  appears  that  the  above  firm  was  founded  in  the  year  1726  and  that  deponent  has 
been  in  the  business  ever  since  1873.  He  says : 

That  the  Copper  and  Alaska  skins  are  almost  exclusively  the  skins  of  the  male  ani- 
mal, and  the  skins  of  the  Northwest  catch  are  at  least  80  per  cent  of  the  skins  of  the 
female  animal.  That  prior  to  and  in  preparation  for  making  this  deposition  depo- 
nent says  he  carefully  looked  through  two  large  lots  of  skins  now  in  his  warehouse 
for  the  especial  purpose  of  estimating  the  percentage  of  female  skins  found  among 
the  Northwest  catch,  and  he  believes  the  above  estimate  to  be  accurate. 

Mr.  Bevington's  cross-examination  appears  in  the  British  Counter  Case,  Appen- 
dix, vol.  II,  page  249;  he  has  nothing  to  say  upon  the  above  subject. 

Now  whether  we  state  this  correctly,  or  not,  we  certainly  facilitate 
the  investigations  of  the  Court,  and  our  friends  on  the  other  side,  by 
giving  them  the  references. 

Now  the  next  is : 

ALFRED  ERASER,  member  of  the  firm  of  C.  M.  Lampson  and  Co.,  of  London. 
(Case  of  the  U.  S.,  Appendix,  vol.  II,  p.  554.) 

Mr.  Fraser  is  52  years  of  age,  and  a  British  subject,  residing  in  the  United  Stat< 
The  great  majority  of  the  skins  sold  from  the  Northwest  catch  are  the  skins 
female  seals.     Deponent  is  not  able  to  state  exactly  what  proportion  of  skins 
the  skins  of  females,  but  estimates  it  to  be  at  least  85  per  cent. 

The  next  is 
WALTER  E.  MARTIN,  Head  of  the  firm  of  C.  W.  Martin  and  Sons,  Furriers,  Lond< 

(Case  of  the  U.  S.,  Appendix,  vol.  II,  p.  569.) 

The  above  firm  have  for  many  years  dressed  and  dyed  over  110,000  skins 
annum. 

Deponent  has  made  no  computation  or  examination  which  would  enable  him 
say  specifically  what  proportion  of  the  Northwest  catch  are  the  skins  of  the  ferns 
seal,  but  it  is  the  fact  that  the  great  majority,  deponent  would  say  75  to  80  per  cenl 
of  the  skins  of  this  catch  are  the  skins  of  the  female  animal. 

Mr.  Henry  Moxen,  furrier  of  London  was  then  examined.  This  vei 
witness  has  a  direct  examination  by  the  British  Government;  and 
is  evident,  from  the  language  he  uses,  and  by  his  phraseology,  that " 
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wants  to  minimise  as  much  as  his  conscience  will  permit.    He  was 
asked : 

What  are  the  names  of  the  brokers  to  whom  they  (the  sealers)  chiefly  consign  f — 
A.  My  firm  have  had  the  bulk  of  the  consignments.  Q.  Have  you  ever  had  to  con- 
sider the  proportion  of  females  in  the  north-west  catch? — A.  Not  until  this  question 
arose,  because  prior  to  that  no  distinction  was  ever  made  either  in  buying  skins  or 
in  selling  them.  They  are  simply  sorted  in  quality  and  size,  and  not  for  the  question 
of  sex.  Q.  Have  you,  with  the  view  of  informing  yourself,  on  the  question,  lately 
examined  any  consignments  of  north-west  sealskins? — A.  Yes,  last  week;  I  went 
carefully  through  a  parcel  of  2,000,  and  came  to  the  conclusion  that  the  percentage 
of  females  did  not  exceed  75  per  cent,  at  the  most. 

Now  here  is  a  man  who  selects  his  own  parcel,  who  is  a  witness  for 
the  other  side,  who  evidently  does  not  mean  to  increase  it  or  enlarge 
the  proportion ;  and  he  fixes  it  at  75  per  cent. 

The  next  is 

HENRY  POLAND,  Head  of  the  firm  of  P.  R.  Poland  and  Son,  Furriers,  London,  estab- 
lished in  1785. 

(Case  of  the  U.  S.,  Appendix,  vol.  II,  page  571.) 

This  firm  prepared  the  tables  of  weights  contained  in  vol.  II  of  the  Appendix  to 
the  British  Counter  Case. 

That  the  Northwest  skins  are  in  turn  distinguishable  from  the  Copper  Island  and 
Alaska  skins,  first  by  reason  of  the  fact  that  a  very  large  proportion  of  the  adult 
skins  are  obviously  the  skins  of  female  animals;  second,  because  they  are  all  pierced 
with  the  spear  or  harpoon  or  shot  in  consequence  of  being  killed  in  open  sea. 

(Cross-examination  by  the  British  Government  See  British  Counter  Case,  Appendix,  vol. 

II,  page  250.) 

As  regards  what  is  generally  known  as  the  Northwest  catch  I  consider  that  on  the 
whole  the  proportion  of  females  to  males  taken  is  from  75  to  80  per  cent;  in  grey 
pups  and  extra  small  pups  the  proportion  would  be  50  per  cent.  In  the  large  sizes 
the  proportion,  on  the  other  hand,  would  exceed  80  per  cent. 

The  next  is 

WILLIAM  C.  B.  STAMP,  Furrier,  London. 

(Case  of  the  U.  S.,  Appendix,  vol.  II,  574.) 

He  has  been  in  business  30  years.     He  says: 

I  should  estimate  the  proportion  of  female  skins  included  within  the  Northwest 
catch  at  at  least  75  per  cent  and  I  should  not  be  surprised  nor  feel  inclined  to  contra- 
dict an  estimate  of  upwards  of  90  per  cent.  My  sorter  who  actually  handles  the 
skins  estimates  the  number  of  female  skins  in  the  Northwest  catch  at  90  per  cent. 

Probably  no  man  in  the  establishment  could  do  it  better  than  a 
sorter. 

(Cross-examination  by  British  Government  See  British  Counter  Case,  Appendix,  vol.  II, 

page  572.) 

Referring  to  the  statement  made  in  my  said  former  declaration  (namely  that  con- 
tained in  volume  II,  App.  to  U.  S.  Case)  that  I  should  not  be  surprised  nor  feel 
inclined  to  contradict  an  estimate  of  upwards  of  90  per  cent  of  female  skins  in  the 
Northwest  catch,  I  say  that  whilst  it  is  possible  with  tolerable  accuracy  to  separate 
female  from  male  skins  in  the  larger  sizes,  as  regards  the  smaller  sizes  of  seals  under 
the  age  of  two  years  it  is  a  matter  of  great  difficulty,  and  often  impossibility  to 
determine  the  sex. 

I  do  not  understand,  however,  that  this  gentleman  means  to  say  that 
his  statement  was  not  correct  in  every  respect  when  he  made  an  esti- 
mate of  80  per  cent.  Of  course  they  are  very  few,  or  small. 
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The  next  is 

GEOKGE  RICE,  Furrier,  London. 

(Case  of  the  U.  S.,  Appendix,  vol.  II,  page  572.) 

Mr.  Rice  has  had  27  years  experience.     He  says: 

In  the  Northwest  catrh  from  85  to  90  per  cent  of  the  skins  are  of  the  female  ani- 
mals. 

Mr.  Rice's  cross-examination  appears  in  the  British  Counter  Case,  Appendix,  vol- 
ume II,  page  246.  He  neither  retracts  nor  modifies  anything  contained  in  the  above 
quotation. 

The  next  is 

K.MII,  TEICHMAN,  of  the  firm  of  C.  M.  Lampson  and  Co.,  Fur  Dealers,  London, 
formed  60  years  ago.  Probably  this  firm  has  more  experience  than  any  other  linn 
in  the  world.  Jlis  firm  have  had  consignment  of  4/5ths  of  all  the  sealskins  sold 
since  1870.  They  sell  Alaska,  Coppers  and  Northwest  Coast  skins. 

(Case  of  the  U.  S.,  Appendix,  vol.  II,  page  581.) 

The  most  essential  difference  between  the  Northwest  skins  and  the  Alaska  and 
Copper  catches  is  that  the  Northwest  skins,  so  far  as  they  are  skins  of  adult  seals, 
are  almost  exclusively  the  skins  of  female  seals,  and  are  nearly  always  pierced  with 
shot,  bullet  or  spear  holes. 

The  next  is 

EMIL  HERTZ,  of  the  firm  of  Emil  Hertz  and  Co.,  Furriers,  Paris. 
(Case  of  the  U.  S.,  Appendix,  vol.  II,  page  587.) 

The  firm  buys  sealskins  at  London  auctions  in  the  undressed  state  and  has  them 
dressed  in  London,  and  dyed  partly  in  London  and  partly  in  Paris. 

That  the  said  tirm  can  distinguish  very  readily  the  source  of  production  of  the 
skins  when  the  latter  are  in  their  undressed  state;  that  for  several  years  besides  the 
skins  of  the  regular  companies.  . .  .  the  said  firm  has  bought  quantities  of  skins  called 
Northwest  coast,  Victoria,  etc.  That  these  skins  are  those  of  animals  caught  in  the 
open  sea  by  persons  who  apparently  derive  therefrom  large  profits,  and  nearly  three- 
quarters  of  them  are  those  of  females  and  pups,  these  probably  being  less  difficult  to 
take  than  the  males;  that  these  animals  are  taken  by  being  shot. 

Then  we  have  the  evidence  of  Mr.  Revillon,  which,  I  alluded  to  and 
partly  read  the  other  day,  and  I  will  read  that: 

LEON  REVILLON,  of  the  firm  of  Rdvillon  Freres,  Furriers,  Paris. 


(Case  of  the  U.  S.,  Appendix,  vol.  II,  p.  589.) 


That  the  said  firm  of  R6villon  Freres  have  bought  during  the  last  twenty  years 
upwards  of  400,000  seal-skins. 

That  deponent  believes  that  the  firm  of  Re"villoii  Freres  is  by  far  the  largest  firm 
of  furriers  and  fur-dealers  in  France. 

That  we  have  often  heard,  and  from  different  sources,  that  these  last-named  (North- 
west coast)  skins  are  in  the  majority  the  skins  of  the  female  seal.  The  thinness  of 
the  hair  upon  the  flanks — 

I  want  to  call  attention  to  this  because  I  will  refer  hereafter  to  this 
evidence : 

The  thinness  of  the  hair  upon  the  flanks  seems  to  confirm  this  assertion,  although  it 
is  impossible  for  us  to  test  the  absolute  truth  of  this  statement  for  ourselves,  for 
when  the  seals  have  been  dressed  the  signs  of  the  mammae  disappear.  At  any  rate 
the  employment  of  these  skins  is  much  less  advantageous  to  our  business  because 
there  is  a  great  predominance  of  small  skins,  which  are  evidently  those  of  young 
seals  which  are  not  killed  by  the  companies  which  have  the  concessions  for  the  Alaska 
and  Copper  sealskins.  Moreover  these  Victoria  or  Northwest  coast  sealskins  are 
riddled  with  shot,  which  very  materially  depreciate  their  value,  while  the  seals  of 
both  the  Alaska  and  Copper  companies  are  killed  by  a  blow  of  a  club  upon  the  head, 
which  does  not  at  all  impair  the  quality  of  the  skin  as  regards  its  ultimate  uses. 
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Cross-examination  ~by  British  Government.     (See  British  Counter  Case,  Appendix,  vol.  II, 

p.  230.) 

Q.  The  first  point  on  which  I  desire  an  explanation  is  as  to  the  statement  in  your 
deposition  that  you  have  often  heard,  and  from  different  sources,  that  the  majority 
of  the  North-west  skins  are  the  skins  of  the  fernalti  seal.  As  a  matter  of  fact,  Mr. 
Re>illon,  have  you,  in  the  course  of  your  business,  to  consider  the  question  of  sex  at 
all  ? — A.  No ;  we  never  buy  or  sell  by  sex.  It  is  never  mentioned  in  any  sale  cata- 
logue. We  buy  in  lots,  which  are  made  up  according  to  sizes,  such  as  middlings 
and  smalls,  large  pups,  small  pups,  etc. 

Q.  Any  of  these  lots  then  may  contain  both  male  and  female  skins? — A.  Yes. 

Q.  The  question  of  sex,  therefore,  is  not  an  element  which  you  consider  in  the 
price,  and  is  one  which  you  never  have  to  consider? — A.  That  is  so. 

The  explanation  of  this  is  that  it  seems  to  be  more  (as  far  as  any 
diff er en ce  between  Counsel  on  the  other  side  and  ourselves  are  con- 
cerned), a  play  upon  the  words.  They  do  not  consider  the  question  of 
sex  per  se — the  question  is  as  to  the  quality  of  the  skins — and  there  the 
question  of  sex  with  other  items  comes  in  and  Mr.  Revillon  states  this — 
that  the  thinness  of  the  hair  upon  the  flanks  through  the  distension  of 
the  skin  affects  the  thickness  of  the  fur,  and  upon  the  thickness  of  the 
fur,  to  a  great  extent,  depends  the  value  of  the  skin.  It  is  not  likely 
Mr.  Eevillon  ever  troubled  himself  to  examine  the  skins, — they  come 
in  two,  three,  five  and  ten  thousands  and  he  being  the  head  of  the  firm 
probably  never  examined  a  lot  in  his  life. 

I  do  not  know  whether  he  did  or  did  not — but  he  knew  what  the  com- 
mon report  was,  and  he  tells  us  that  he  has  heard,  and  often  heard,  and 
from  different  sources  that  the  majority  of  these  skins  were  taken  from 
females ;  and  then  he  goes  on  to  tell  you  why  that  is  important — namely, 
that  by  reason  of  the  distension  of  the  skin  of  this-  animal  in  its  con- 
dition as  a  mother,  or  one  about  to  become  a  mother,  the  value  of  the 
fur  is  affected. 

We  now  have  the  evidence  of. 

GEORGE  BANTLE,  of  San  Francisco,  packer  and  sorter  of  raw  skins. 
(Case  of  the  U.  S.,  Appendix,  vol.  II,  p.  508.) 

Mr.  Bantle  is  53  years  old  and  has  been  acting  as  packer  anr'  sorter  of  raw  skins 
for  the  last  twenty  years.  In  the  last  ten  or  twelve  years  he  has  handled  annually 
from  10,000  to  15,000  raw  seal-skins. 

I  have  examined  and  sorted  a  great  many  thousand  seal  skins  from  sealing 
schooners,  and  have  observed  that  they  are  nearly  all  females,  a  few  being  old  bulls 
and  yearlings. 

Then  the  next  is. 
JOHN  N.  LOFSTAD,  of  San  Francisco,  Furrier,  of  28  years  experience. 

(Case  of  the  U.  S.  Appendix,  vol.  II,  p.  516.) 

I  have  bought  and  examined  the  catch  of  a  great  many  sealing  schooners  during 
the  last  ten  years,  and  have  observed  that  85  to  90  per  cent  of  the  skins  taken  were 
from  female  seals. 

The  next  is. 
B.  H.  STEENFELS,  of  San  Francisco,  Furrier. 

(Case  of  the  U.  S.  Appendix,  vol.  II,  p.  522.) 
He  has  been  engaged  in  handling  and  purchasing  furs  for  26  years  and  is  thor- 
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or  were  heavy  in  pup  when  killed,  which  was  easily  observed  by  the  width  of  the 
skin  of  the  belly  and  the  small  head  and  development  of  the  teat. 
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Of  course,  any  skilful  man  must  observe  these  things  as  he  examines 
a  skin,  especially  when  he  finds  skins  that  are  so  riddled  with  bullets. 
Now  the  next  is : 

SAMUEL  ULLMAN  of  New  York,  member  of  the  firm  of  Joseph  Ullman,  Furrie 
one  of  the  great  fur  houses  of  the  world. 

(Case  of  the  U.  S.  Appendix,  vol.  II,  p.  527.) 


I 


- 

bv 


The  house  of  Joseph  Ullman  began  its  fur  business  in  1S.~>1,  :m<l  has  dealt  in  fur- 
seal  skins  ever  since  they  became  an  important  article  of  commerce.  Tin-,  house 
now  does  business  at  St.  Paul,  Leipsic,  London  and  New-York.  Samuel  1,'llman  lias 
personally  handled  sealskins  for  the  last  twelve  or  thirteen  years.  Since  the  \ear 
1887  he  has  purchased  at  Victoria  37,000  Northwest  Coast  skins. 

Then  he  gives  his  opinion.    It  may  go  for  what  it  is  worth;  it  is  n 
for  that  that  I  read  his  statement.     He  says : 

I  am  of  opinion  that  the  nations  interested  should  arrive  at  some  agreement  by 
which  the  killing  of  seals  in  the  water  will  be  stopped.  It  is  true  that  the,  North- 
west Coast  catches  have  of  late  years  placed  upon  the  market  a  certain  number  <>i 
good  skins  which  could  be  purchased  at  prices  far  below  those  for  which  skins  of 
the  Alaska  catch  were  sold. 

But  I  realize  that  this  cannot  continue  to  be  the  case,  for  it  is  a  matter  of  common 
knowledge  amongst  furriers  that  these  Northwest  Coast  catches  are  composed  mainly 
of  the  skins  of  female  animals,  and  I  understand  that  the  killing  of  female  seals  is 
rapidly  impairing  the  value  of  the  herd. 

This  is  valuable  as  showing  what  is  a  matter  of  common  knowledge 
among  furriers,  and  this  is  agreed  toby  the  six  leading  furriers  of  New 
York  City.  I  do  not  read  it,  but  it  may  be  found  in  the  Case  of  the 
United  States,  Appendix,  vol.  II,  pp.  528-532. 

At  page  533  Mr.  Ullman  further  states: 

I  have  had  such  experience  in  handling  fur-seal  skins  as  enables  me,  readily  in 
most  cases,  but  always  upon  careful  examination  to  distinguish  a  female  skin  from 
a  male  skin,  and  I  know  it  to  be  a  fact  that  a  very  large  proportion  of  the  skins  in 
such  shipments  are  those  taken  from  female  animals. 

We  now  have : 
GEOBGE  H.  TREADWELL,  of  Albany,  New  York,  Furrier. 

(Case  of  the  U.  S.,  Appendix,  vol.  II,  p.  523.) 


He  is  at  the  head  of  a  house  which  was  established  in  1832.  and  he  has  been  per- 
sonally interested  in  the  fur  business  since  1858.  Since  1870  he  has  annually  bought 
from  5,000  to  6,000  salted  fur  seal  skins  in  London,  all  of  which  have  been  dressed 
and  dyed  in  Albany. 

In  addition  to  dressing  and  dyeing,  our  house  annually  manufactures  a  large  num- 
ber of  fur-seal-skin  articles.  I  am  deeply  interested  in  the  protection  of  the  fur- 
seals.  While  the  Northwest  Coast  catches  have  of  late  years  placed  upon  the  market 
comparatively  cheap  skins,  and  in  that  way  perhaps  benefited  my  particular  busi- 
ness, yet  I  recognize  the  fact  that  such  benefit  can  only  be  of  temporary  duration, 
for  I  have  always  noticed  that  these  catches  are  largely  composed  of  i'emale  skins, 
and  I  know  that  to  kill  female  animals  seriously  impairs  the  herd.  Besides,  skins 
are  being  now  put  on  the  market  at  such  irregular  times  and  in  such  uneven 
quantities  that  buying  them  has  become  a  speculative  business. 

I  believe  that  the  whole  trouble  has  been  brought  about  by  the  Victoria  and  oth 
pelagic  sealers,  who  furnish  the  present  cheap  skins.     Both  in  order  to  maintain  th 
herd,  and  to  restore  the  seal-skin  industry  to  a  sure  footing,  I  should  like  to  see  a" 
taking  of  seals  in  the  water  prohibited. 

In  March  of  this  year,  I  made  a  contract  with  parties  on  the  Pacific  coast  for  thei 
supply  of  northwest  coast  skins  (i.  e.  skins  taken  in  the  Pacific  Ocean)  caught  dur- 
ing the  present  year,  and  about  a  month  ago  I  received  the  first  consignment  under 
this  contract.     It  was  composed  of  the  skins  of  the  spring  catch.     Later  on  I  expect 
to  receive  two  further  shipments. 

The  first  consignment  was  placed  in  cold  storage  at  the  Central  Stores  in  New  York 
City. 

A  short  time  since  I  consented,  at  the  request  of  the  United  States  Government 
that  this  consignment  be  examined,  in  order  to  determine  how  many  female  skins  it 
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contained.  To  perform  the  examination  I  detailed  John  J.  Phelan.  This  man  has 
been  in  the  employ  of  my  father  or  of  myself  since  the  year  1868.  I  regard  him  as 
one  of  the  most  competent  and  trustworthy  men  in  our  service.  I  have  read  an  affi- 
davit verified  by  him  on  the  18th  of  June.  I  agree  entirely  with  what  he  says  con- 
cerning his  experience  in  the  handling  and  dressing  of  skins,  and  from  what  I  know 
of  his  character  and  ability  I  believe  that  everything  stated  by  him  in  this  affidavit 
is  correct. 
I  am  35  years  of  age,  a  citizen  of  the  United  States. 

Then  we  supplement  this  affidavit  by  that  of  Mr.  Phelan. 

(Case  of  the  U.  S.,  Appendix,  vol.  II,  p.  518.) 
He  says : 

As  a  result  of  the  work  I  have  performed  for  so  many  years  I  am  able  to  distin- 
guish, without  difficulty,  the  skin  of  a  female  seal  from  that  of  a  male  seal.  There 
are  generally  several  ways  in  which  I  can  tell  them  apart.  One  of  the  surest  ways 
consists  in  seeing  whether  any  teats  can  be  found.  On  a  female  skin  above  the  age 
of  2  years  teats  can  practically  always  be  discovered;  when  the  animal  is  over  3 
years  old,  even  a  person  who  is  not  an  expert  at  handling  skins  can  discover  two 
prominent  ones  on  each  side  of  almost  every  skin.  This  is  because  after  the  age  of 
3,  and  often  even  after  2,  almost  all  females  have  been  in  pup.  .  . 

I  have  been  able  to  test  all  my  observations  as  to  the  teats  on  salted  fur-seal  skins 
by  following  these  skins  through  the  various  processes  which  I  have  described. 
During  these  processes  the  skins  become  thinner  and  thinner,  and  the  teats  more 
and  more  noticeable,  and  at  an  early  stage  in  the  dressing  they  must  be  wholly 
removed.  There  are  other  ways  of  distinguishing  the  skins  of  the  two  sexes. . . 

I  was  sent  to  New  York  from  Albany  a  few  days  ago  by  Mr.  George  H.  Treadwell, 
with  instructions  to  go  through  a  certain  lot  of  seal  skins,  which  I  understand  he 
had  recently  bought  in  Victoria,  and  to  find  out  how  many  of  these  skins  were  taken 
from  female  animals.  I  have  spent  four  days  in  doing  this,  working  about  seven 
hours  a  day. 

There  were  several  men  who  unpacked  the  skins  and  laid  them  before  me,  so  that 
all  of  my  time  was  spent  in  examining  the  individual  skins.  The  lot  contained  3,550 
skins.  I  found  that,  with  the  possible  exception  of  two  dried  ones,  they  were  taken 
from  animals  this  year;  they  were  a  part  of  what  is  known  as  the  spring  catch.  I 
know  this  to  be  the  case  by  the  fresh  appearance  of  the  blubber  and  of  the  skin  as  a 
whole.  This  affords  a  sure  way  of  telling  whether  the  skin  has  lain  in  salt  all  win- 
ter or  whether  it  has  been  recently  salted.  I  personally  inspected  each  one  of  these 
skins  by  itself  and  kept  an  accurate  record  of  the  result.  I  divided  the  skins  accord- 
ing to  the  three  following  classes:  Males,  females,  and  pups.  In  the  class  of  pups 
I  placed  only  the  skins  of  animals  less  than  two  years  o'f  age,  but  without  reference 
to  sex. 

I  found  in  the  lot  395  males,  2,167  females,  and  988  pups.  Leaving  out  of  account 
the  pups,  the  percentage  of  females  was  therefore  about  82. 

The  great  majority  of  what  I  classed  as  male  skins  were  taken  from  animals  less 
than  3  years  of  age.  There  was  not  a  single  wig  in  the  lot.  On  the  other  hand, 
nearly  all  of  the  female  skins  were  those  of  full-grown  animals.  On  every  skin 
which  I  classed  among  the  females  I  found  teats,  with  bare  spots  about  them  on  the 
fur  side.  Such  bare  spots  make  it  absolutely  certain  that  these  teats  were  those  of 
female  skins. 

With  regard  to  the  pup  skins,  I  will  say  that  I  did  not  undertake  to  determine 
whether  they  were  males  or  females,  because  they  had  a  thick  coat  of  blubber,  which, 
in  the  case  of  an  animal  less  than  2  years  old,  makes  it  very  hard  to  tell  the  sex. 

All  of  the  skins  that  I  examined  were  either  shot  or  speared.  I  did  not  keep  a  close 
count,  but  I  am  of  the  opinion  that  about  75  per  cent  of  them  were  shot. 

The  result  of  the  examination  is  about  what  I  had  expected  it  would  be.  The 
figures  only  confirm  what  I  have  always  noticed  in  a  general  way,  that  nearly 
nine-tenths  of  the  skins  in  any  shipmentof  North  west  coast  skins  are  those  of  female 
animals. 

This  examination,  in  connection  with  one  other  of  the  same  kind,  is, 
I  think,  of  very  great  importance.  There  is  nothing  loose — there  is  no 
estimate  about  it.  It  is  mathematical,  and  agrees  with  the  testimony  of 
all  the  men  who  can  be  referred  to,  practically — that  is  of  all  those  who 
deal  with  the  Northwest  catch,  hence  it  is  of  great  importance.  Here  is 
a  man  who  bought  a  lot  of  skins  without  any  special  object,  and  for  the 
sole  purposes  of  his  business;  and  when  the  United  States  discovered 
the  fact  they  asked  him  to  count  these  skins.  He  takes  them  one  by 
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one,  occupies  four  hours  to  seven  hours  a  day  in  counting  them,  and  he 
famishes  this  estimate  which  jigrc.cs  with  the  estimates  we  have  already 
given.  He  makes  the  percentage  about  <su.  Mr.  (jrelmit/ky  goes  as 
high  as  <)2  per  cent.  The  fact  is  they  are  all  females — that  would  be 
the  popular  and  true  way  of  expressing  it — practically  they  are  all 
females. 
The  next  is 

WILLIAM  WIKPKRT,  sorter  of  skins. 

(Case  of  the  U.  S.  Appendix,  vol.  II,  p.  535.) 

He  is  47  years  old  ;  became  foreman  of  Asch  and  Jaeckel  (one  of  the  leading  fur 
houses  of  New  York)  in  1886,  and  since  that  time  has  been  superintendent  of  the 
manufacturing  department  of  that  house. 

I  have  handled,  assorted  and  closely  inspected  at  least  100,000  dressed  and  dyed 
fur-seal  skins. 

During  the  past  two  years  I  have  handled  large  numbers  of  North  west  Coast  skins 
(?.  e.  skins  of  animals  taken  in  the  Pacific  Ocean  or  in  Behring  Sea).  I  have  assorted 
all  of  them,  and  in  doing  so  have  specially  noticed  the  fact  that  a  very  large  propor- 
tion were  skins  of  female  animals.  To  determine  this  fact  in  the  case  of  dressed 
skins  I  see  whether  there  are  any  teat  holes.  I  never  call  a  skin  a  female  skin  unless  I 
can  find  two  such  holes  on  either  side.  These  holes  can  generally  be  distinguished 
from  bullet  or  buckshot  holes,  of  which  there  are  generally  a  great  number  in  North- 
west Coast  skins.  In  the  Case  of  a  shot  lioleit  is  always  evident  that  the  surround  ing 
fur  has  been  abruptly  cut  off,  while  around  the  edge  of  a  teat  hole  the  fur  gradually 
shortens  as  it  reaches  the  edge,  and  naturally  ceases  to  grow  at  the  edge. 

I  have  just  looked  over  an  original  case  of  ninety  dressed  and  dyed  Northwest 
Coast  fur-seal  skins,  which  have  been  lately  received  from  London,  and  were  still 
under  seals  placed  on  them  in  London.  I  found  that  of  these  ninety  skins  only  nine 
were  those  of  male  animals. 

This  mode  of  telling  dressed  skins  is  in  accord  with  what  the  British  Commission- 
ers say,  sec.  653  of  their  report : 

It  is  also  easy,  especially  after  the  skins  are  prepared,  to  recognize  the  four  teats 
of  the  female.  But,  more  especially  in  the  smaller  skins,  the  marks  ot  sex  are 
extremely  difficult  to  trace.  For  instance,  in  one  parcel  examined  in  London  which 
was  marked  "faulty",  all  the  skins,  with  the  exception  of  three,  were  female,  and 
most  of  them  badly  shot-marked.  But  the  great  majority  were  young  females,  giv- 
ing but  little  or  no  evidence  of  having  suckled  any  young. 

For  further  evidence  by  furriers  upon  this  point,  see  Appendix  to  Argument  of  the  U.  S. 
pp.  410-419. 

We  ask  no  better  corroboration  than  this  given  by  the  British  Com- 
missioners. So  that,  after  all  the  only  difference  is  that  the  furriers 
cross-examined  by  the  British  Counsel — the  furriers  whose  cross-exam- 
ination is  deemed  of  sufficient  value,  as  minimising  the  value  of  our 
evidence,  to  find  a  place  in  the  British  Counter  Case — these  gentlemen 
do  not  place  the  percentage  of  females  at  less  than  75  per  cent;  so  that, 
upon  this  evidence  that  you  thus  far  have,  you  must  find  that  the  per- 
centage of  females  runs  between  75  and  96  per  cent.  As  I  said  before, 
the  difference  between  us  is  a  matter  of  very  small  consequence. 

I  now  read  something  from  Mr.  Grebnitzky's  testimony.  I  am  pass- 
ing to  a  different  order  of  evidence — the  examination  of  the  catches  of 
the  seized  vessels.  •  This  of  course,  is  evidence  of  the  highest  value. 
There  nobody  has  an  opportunity  to  deceive,  if  so  inclined,  unless  it 
should  be  charged  that  the  officers  of  the  United  States  have  made 
misstatemeuts. 

The  PRESIDENT. — Do  you  know  whether  Mr.  Grebnitzky  was  author- 
ized by  the  Russian  Government  to  be  a  witness? 

Mr.  COUDERT. — General  Foster  says  that  he  was. 

The  PRESIDENT. — His  position  may  be  considered  official  in  a  certain 
measure. 

Mr.  COUDERT. — Yes,  you  will  find  he  is  a  gentleman  of  high  charac- 
ter and  that  our  friends  on  the  other  side  speak  of  him  as  a  reliable 
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witness.  I  might  say  that  I  am  reminded  by  my  associates  that  it 
should  not  be  inferred  from  all  I  have  read — although  the  Court  may 
have  thought  I  have  gone  on  the  very  verge  of  being  tedious  in  read- 
ing so  much — that  this  is  more  than  a  part  of  the  testimony  of  the 
furriers;  and  if  any  doubt  whatever  remains  after  this  reading,  the 
Arbitrators  may  satisfy  themselves  because  we  have  given  them  refer- 
ences to  the  Appendix  to  the  Argument  of  the  United  States,  which 
contain  all  the  testimony  upon  the  point. 

Mr.  PHELPS. — The  same  as  to  the  evidence  you  are  now  about  to  read, 
in  respect  to  the  searches  of  the  vessels — a  good  deal  more  there  is  set 
out. 

Mr.  COUDERT. — Yes.  Upon  this  point  there  are  only  extracts  from 
the  evidence  of  some  of  the  witnesses.  It  would  be  taxing  the  patience 
of  the  Court  too  heavily  to  read  it  all.  There  is  an  enormous  mass  of 
it;  we  have  taken  some  of  it  and  the  Court  can  judge  from  this  what 
the  nature  of  the  evidence  is  and  what  its  real  meaning  may  be. 

I  am  now  going  to  read  from  the  examination  of  witnesses  as  to  the 
catches  of  the  sealing  vessels.  In  the  Counter-Case  of  the  United 
States,  will  be  found  the  testimony  of  Mr.  Grebnitzky.  He  makes  the 
following  sworn  statement: 

This  year  I  have  counted  over  3,500  skins  seized  on  poaching  vessels  and  have  found 
96  per  cent  to  be  skins  of  females.  These  were  skins  taken  from  the  Commander 
Island  seals.  As  to  skins  taken  near  Pribilof  Islands  I  counted  the  skins  seized  in 
the  Rosa  Ohen  and  found  two-thirds  of  them  were  skins  of  females.  These  were 
taken  as  the  log  book  of  the  Eosa  Olsen  shows  over  88  miles  from  shore. 

Now  I  would  like  to  read — I  will  not  ask  the  Court  to  turn  to  it — 
from  the  argument  of  the  British  Counsel,  a  short  paragraph  in  con- 
nection with  Mr.  Grebnitzky's  testimony. 

Mr.  Justice  HARLAN. — What  year  does  this  witness  refer  to? 

Mr.  COUDERT. — Mr.  Grebnitzky,  1892. 

The  PRESIDENT. — That  was  the  year  when  poaching  went  on  the 
other  side  of  the  line! 

Mr.  COUDERT. — Yes.  Of  course  making  it  difficult  to  poach  on  our 
side  would  have  the  effect  of  increasing  poaching  on  the  other  side.  It 
increased  what  the  commissioners  call,  u  the  energy  of  the  business". 

I  believe  scientifically  no  man  has  described  what  force  or  energy 
meant,  but  we  can  explain  what  they  mean  here. 

In  the  British  Argument,  at  page  109  (I  say  this  for  my  learned 
friends  on  the  other  side,  so  that  they  may  follow  me)  is  this  para- 
graph,— this  is  the  language  of  the  British  Counsel  commenting  on  the 
statement  which  I  have  just  read;  and  I  deflect  from  the  course  of  my 
reading  because  it  is  appropriate  here  to  show  how  they  explain,  or 
what  comments  they  make  on,  this  testimony: 

Mr.  Grebnitsky  is  next  quoted  as  affirming  that  96  per  cent  of  the  seals  taken  at 
sea  are  females ! 

And  that  is  followed  by  a  note  of  exclamation. 

This  gentleman  has  had  long  experience  as  Superintendent  of  the  Commander 
Islands,  and  any  statement  made  by  him  must  be  received  with  respect ;  but  we  may 
be  pardoned  for  doubting  such  a  statement  as  that  here  attributed  to  him,  particu- 
larly as  it  is  unsupported  by  any  details  of  fact  and  is  entirely  in  opposition  to  other 
evidence. 

Perhaps  I  ought  to  comment  upon  the  words  that  have  slipped  from 
the  pen  of  Counsel  when  he  spoke  of  this  statement  being  here  attrib- 
uted to  Mr.  Grebnitsky;  when  the  United  States  produces  an  affidavit, 
a  paper  sworn  to  with  his  signature,  either  they  have  committed  the 
enormous  crime  of  falsifying  and  forgery,  or  the  expression  ought  not 
to  have  been  used.  But  it  was  a  slip  of  the  pen  perhaps  in  copying. 
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Sir  CHARLES  KUSSELL.— Is  it  an  affidavit?    I  do  not  understand 
to  be  an  aflidavit. 

Mr.  COUDERT. — I  do;  and  we  state  here  that  "  lie  made  the  following 
sworn  statement  to  the,  United  Slates  ( lo\ •eminent." 

Sir  CHARLES  RUSSELL. — If  yon  look  at  your  own  page 362,  I  do  not 
think  you  will  find  that  that  is  so. 

Mr.  COUDERT.— When  Counsel  says  "it  is  unsupported  by  any  details 
of  fact,"  I  do  not  precisely  know  what  it  means. 

Sir  CHARLES  KUSSELL. — I  assure  you  it  is  not  a  sworn  statement  at 
all.  We  make  no  comment  upon  it.  It  is,  of  course,  a  statement  to  be 
received  with  respect;  but  it  is  not  sworn  to. 

Mr.  COUDERT. — Then  I  will  read  from  page  367;  and  it  is  best  to  refer 
to  the  passage: 

I,  J.  M.  Crawford,  Consul-general  of  the  United  States  at  St.  Petersburg]!,  do 
hereby  certify  that  Nichola  A.  Grebuit/ki,  military  chief  of  the  Commander  Islands, 
appeared  before  me  this  day  an*l  declared,  under  oath,  that  all  the  statements  con- 
tained in  the  foregoing  article,  etc. 

I  am  glad  that  my  learned  friends  on  the  other  side  when  they  spoke 
of  attributing  had  iiot  read  this,  and  evidently  were  misled  by  think- 
ing of  some  other  paper;  or.  they  would  not  have  said  it  was  unsup- 
ported by  any  details  of  fact  because  Mr.  Grebuitsky  gives  these  details 
of  counting  two  lots  of  skins.  Nothing  can  be  more  detailed  than  that ; 
and  if  I  were  not  anxious  to  save  the  time  of  the  Tribunal, — it  is  only 
my  anxiety  to  save  the  time  of  this  High  Tribunal  that  prevents  my 
reading  the  whole  of  it;  but  I  would  recommend  its  perusal  to  the  mem- 
bers of  the  Court,  and  I  think  they  will  be  repaid. 

Messrs.  C.  W.  Martin  and  Sons  examined  these  same  skins,  or  a  por- 
tion of  them,  after  they  reached  London;  and  found  them  to  consist  of 
the  following:  Females,  83.76  per  cent;  males,  1.66  per  cent,  and  of  sex 
doubtful  14.58  per  cent.  You  will  see  that  they  substantially  agree  if 
you  make  a  reasonable  allowance  for  what  he  calls  those  skins  that  were 
doubtful. 

We  then  have  the  testimony  of  Mr.  Loud,  the  Assistant  Treasury 
Agent  of  the  United  States  on  the  Pribilof  Islands : 

In  July,  1887,  I  captured  the  poaching  schooner  Angel  Dolly  while  she  was  hover- 
ing about  the  islands.  I  examined  the  sealskins  she  had  on  board,  and  about  80  per 
cent  were  skins  of  females.  In  1888  or  1880,  I  examined  something  like  5,000  skins 
at  Unalaska  which  had  been  taken  from  schooners  engaged  in  pelagic  sealing  in 
Behriug  Sea,  and  at  least  80  to  85  per  cent  were  skins  of  females. 

Then  Mr.  Malowansky,  who  is  one  of  the  men  who  has  been  cited  by 
both  sides,  or,  at  all  events,  commented  upon  by  both  sides,  and  whose 
opportunities  for  acquiring  knowledge  were  exceptional. 

He  has  resided  on  the  Commander  Islands  nine  years  as  agent  of  the  lessees,  and 
is  well  acquainted  with  all  matters  pertaining  to  the  sealing  business. 

He  says : 

(Case  of  the  U.  S.  App.,  Vol.  II,  p.  197.) 

In  1891  the  schooner  J.  H.  Lewis  was  caught  near  the  islands  by  the  Russian  gun- 
boat Aleut  and  found  to  have  416  skins  on  board.  I  made  a  personal  examination  of 
these  skins,  and  found  that  from  90  to  95  per  cent  were  those  of  female  seals.  I 
called  the  attention  of  the  English  Commissioners,  Sir  George  Baden-Powell  and 
Dr.  G.  M.  Dawson,  to  this  fact  when  they  visited  the  islands  in  1891,  showing  them 
the  skins.  I  opened  a  few  bundles  of  the  skins  for  their  inspection  and  offered  to 
show  all  of  them,  but  they  said  that  they  were  satisfied  without  looking  at  any  more 
than  those  already  opened.  I  remember  that  a  schooner  from  Victoria  was  also 
seized  at  the  islands  about  three  years  ago  by  the  Russian  authorities  with  33  skins 
on  board,  which  were  nearly  all  taken  from  female  seals. 

Then  Mr.  Morgan  is  the  next  witness,  whose  testimony  we  produce. 
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(Case  of  the  U.  S.  App.,  Vol.  II,  p.  65.) 

Mr.  Morgan  has  resided  at  the  Pribilof  Island  as  agent  of  the  lessees  of  the  Gov- 
ernment for  a  great  number  of  years.  He  was  there  first  in  18H8  and  1869  and  was 
there  continuously  during  each  sealing  season  from  1874  to  1887.  In  1891  he  went  to 
the  Commander  Islands  and  spent  the  sealing  season  there. 

This  is  what  he,  says: 

I  have  personally  inspected  the  skins  taken  upon  the  three  schooners  Onward, 
Carolina  and  Thornton,  which  skins  taken  in  Behring  Sea  were  landed  in  Unalaska, 
and  were  then  personally  inspected  by  me  in  the  month  of  May,  1887.  The  total 
number  of  skins  so  examined  by  me  was  about  2,000,  and  of  that  number  at  least  80 
per  cent  were  the  skins  of  females.  I  have  also  examined  the  skins  taken  by  the 
United  States  revenue  cutter  Rush  from  one  of  the  North  Pacific  Islands,  where  they 
had  been  deposited  by  what  is  known  as  a  poaching  schooner  and  taken  to  Unalaska, 
which  numbered  about  400  skins,  and  of  that  400  skins  at  least  80  per  cent  were  the 
skins  of  female  seals.  I  have  also  examined  the  skins  seized  from  the  James  Ham- 
ilton Lewis  in  the  year  1891,  by  the  Russian  gun-boat  Aleute,  numbering  416,  of 
which  at  least  90  per  cent  were  the  skins  of  female  seals. 

Then  Captain  L.-Gr.  Shepard,  an  Officer  of  the  U.  S.  Revenue  Marine, 
who  says: 

(Ibid.,  p.  189.) 

I  examined  the  skins  from  the  sealing  vessels  seized  in  1887  and  1889,  over  12,000 
skins,  and  of  these  at  least  two-thirds  or  three- fourths  were  the  skins  of  females. 
Of  the  females  taken  in  the  Pacific  Ocean,  and  early  in  the  season  in  Behring  Sea, 
nearly  all  are  heavy  with  young,  and  the  death  of  the  female  necessarily  causes  the 
death  of  the  unborn  pup  seal;  in  fact,  I  have  seen  on  nearly  every  vessel  seized  the 
pelts  of  unborn  pups,  which  had  been  taken  from  their  mothers.  Of  the  females 
taken  in  Behring  Sea  nearly  all  are  in  milk,  and  I  have  seen  the  milk  come  from  the 
carcasses  of  dead  females  lying  on  the  decks  of  sealing  vessels  which  were  more  than 
100  miles  from  the  Pribilof  Islands. 

(IUd.,  p.  419.) 

Next  Commander  Nelson  of  the  United  States  Navy  seized  the  British 
schooner  Mountain  Chief  for  sealing  in  Behring  Sea  in  1892  in  violation 
of  the  terms  of  the  modus  vivendi.  In  the  declaration  of  seizure  he 
states  incidentally  that  there  were  found  on  her  deck  7  seals  which 
had  not  yet  been  skinned,  six  of  which  were  females. 

The  PRESIDENT.— Before  you  pass  to  another  topic,  will  you  allow 
me  to  ask  you  this?  There  is  an  allusion  in  some  of  the  extracts  that 
you  have  been  reading,  to  the  action  of  the  Russian  fleet  or  the  Impe- 
rial Russian  Navy.  Are  you  able  to  give  us  any  information  about 
that  action  of  the  Imperial  Russian  Navy  as  to  its  limits  and  origin? 

Mr.  COUDERT.— I  do  not  think  I  have  quite  caught  what  the  learned 
President  wants  to  know. 

The  PRESIDENT. — In  the  deposition  of  John  Malowansky,  and  I 
believe  also  in  the  deposition  of  Mr.  Morgan,  allusion  is  made  to  sei- 
zures by  the  Russian  Navy.  I  would  like  to  know  if  you  are  able  to 
give  us  any  information  as  to  the  extent  of  this  action  of  the  Imperial 
Russian  Navy  as.  well  in  point  of  date  as  in  point  of  locality  and  also 
perhaps  as  to  the  ground  upon  which  this  action  rested,  whether  it  was 
founded  upon  some  arrangement  between  the  Russian  and  American 
Governments.  It  is  out  of  our  case,  I  acknowledge,  but  I  would  enquire 
from  you  the  same  information  on  that. 

Mr.  COUDERT. — Yes,  I  have  some  information  on  that,  and  with  your 
permission  I  will  give  it  you  later.  I  will  proceed  with  the  regular  line 
of  my  argument,  but  I  will  look  up  the  evidence  that  we  have  on  this, 
and  I  shall  be  happy  to  give  it  you. 

The  PRESIDENT. — If  you  please. 
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Mr.  COUDERT. — I  will  now  give  the  learned  Court  extremely  valuable 
evidence  emanating  from  tin-  best  possible  source,  namely,  the  i'.rilish 
furriers,  who  are  men  of  very  high  character,  and  it  is  not  possible  tn 
disparage  their  testimony  either  as  to  its  moral  Duality  or  legal  effect. 
It'  that  does  not  establish  the,  point  that  \ve  have  undertaken  to  prove, 

then  it  is  not  provable,  but  Ve  have  cumulated  it  and  piled  1'elion  upon 
Ossa  so  to  say.  We  have  the  British  testimony;  there  is  an  enormous 
mass  of  it,  and  we  have  the  admissions  of  our  friends  on  the  other  side 
which  practically  admit  all  we  claim,  but  we  are  not  satisfied  with  that; 
we  are  unreasonable  enough  to  ask  for  more,  and  we  ask  for  the  patience 
of  the  Court  while  we  give  some  important  British  declarations  on  the 
subject. 

I  want  to  read  you  a  letter  from  Sir  George  Baden-Powell  published 
in  the  London  Times,  November  30th,  1889.  Sir  George  Baden -Powell 
was,  as  the  Court  remembers,  one  of  the  British  Commissioners.  He 
says: 

As  a  matter  of  fact  the  Canadian  Sealers  take  very  few,  if  any,  seals  close  to  the 
islands.  Their  main  catch  is  made  far  out  at  sea,  and  is  almost  entirely  composed 
of  females. 

This  is  the  gentleman  who  signed  the  report  recommending  that  there 
be  a  closed  zone  twenty  miles  round  our  islands.  Then  the  extract  from 
Volume  3  to  Case  of  Great  Britain  (page  1)  Kear- Admiral  Sir  Culme- 
Seymour  of  the  British  Navy  to  Admiralty. 

(Telegraphic)  Victoria,  August  24,  1886.  Three  British  Columbian  seal  schooners 
seized  by  United  States  Revenue  crnizer  Corwin  Behring  Straits,  seaward  70  miles 
from  off  the  land  killing  females  and  using  fire  arms  to  do  it,  which  they  have  done 
for  three  years  without  interference  although  in  Company  with  Corwin. 

Now  you  will  see  that  this  blunt  sailor  who  is  sending  his  despatch 
by  telegraph  and  had  no  svord  to  waste  says  just  what  would  be  approxi- 
mately said  to  be  the  fact. 

They  are  killing  females  with,  a  "shot  gun" — it  maybe  they  were 
only  90  or  80  per  cent,  but  when  it  comes  so  near  a  totality  they  would 
say  "they  are  killing  females"  and  that  is  the  fact,  and  what  they  were 
doing.  And  that  was  at  sea  too. 

Then  we  have  an  extract  which  is  important  also  of  a  despatch  of 
Bear- Admiral  Hotham  of  the  British  Navy  to  Admiralty. 

[Extract.— Warspite,  at  Esquimalt,  Sept.  10, 1890.] 

I  have  to  request  you  will  bring  to  the  notice  of  the  Lords  Commissioners  of  the 
Admiralty  this  letter  with  reference  to  my  telegram  of  the  8th  instant. 

I  personally  saw  the  masters  of  the  sealing-schooners  named  below,  and  obtained 
from  them  the  information  herein  reported: 

Captain  C.  Cox,  schooner  " Sapphire". 

Captain  Petit,  schooner  "Mary  Taylor". 

Captain  Hackett,  schooner  "Annie  Seymour". 

Captain  W.  Cox,  schooner  "Triumph". 

They  also  mentioned  that  two-thirds  of  their  catch  consisted  of  female  seals,  but  that 
after  the  1st  July,  very  few  indeed  were  captured  "in  pup",  and  that  when  sealing 
outside  the  Behring  Sea,  round  the  coast,  on  the  way  up,  (where  this  year  the 
heaviest  catches  were  made),  they  acknowledged  that  seals  "in  pup"  were  frequently 
captured. 

Then  there  is  the  deposition  or  an  extract  from  the  deposition  of 
Edward  Shields  a  sealer  on  board  the  Carolina  seized  in  1880.  This 
testimony  would  seem  to  be  worth  consideration,  for  it  is  taken  by 
the  British  Government  and  offered  as  testimony  that  ought  to  be 
considered : 


I 


the 
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I,  Edward  Shields,  of  Sooke  District,  Vancouver  Island,  a  hunter  engaged  on  board 
ie  British  schooner  Carolina  of  31.90  registered  tonnage,  do  solemnly  and  sincerely 
declare  that  I  left  Victoria  on  board  the  aforesaid  schooner  on  the '20th  May  1883, 
bound  on  a  voyage  to  Behring's  Sea  for  the  purpose  of  sealing. .  .  We  sailed  to 
Behring  Sea,  and  commenced  sealing  on  the  15th  June,  and  at  that  time  we  were 
about  300  miles  from  land,  and  we  continued  cruising  about  for  seals  and  up  to  the 
time  the  United  States  vessel  "Corwin"  seized  us  we  had  686  seals.  During  the 
whole  time  we  were  cruising  we  were  in  the  open  sea,  out  of  sight  of  any  land.  The  seals 
we  obtained  were  chiefly  females. 

We  are  not  vouching  for  the  veracity  of  this  witness  but  he  is  offered 
to  the  Court  by  the  other  side  as  a  witness  whose  testimony  should  be 
considered. 

Mr.  Justice  HARLAN. — Does  the  witness  mean  that  they  sailed  into 
Behring  sea?  He  says  we  sailed  to  Behring  sea. 

Mr.  COUDERT. — I  presume  he  meant  we  entered  Behring  sea.  His 
vessel  was  seized  there.  He  commenced  on  the  15th  June  to  seal  in 
Behring  sea. 

Sir  CHARLES  RUSSELL. — I  do  not  know  I  am  sure. 

Mr.  COUDERT. — Now  we  have  an  extract  from  reports  of  the  Depart- 
ments of  Fisheries  of  Canada  1886  by  Thomas  Mowat,  Inspector  of 
Fisheries  for  British  Columbia.  This  is  cited  in  the  British  Case 
Appendix  Volume  3,  and  therefore  is  doubly  important.  He  says : 

(Page  173.  U.  S.  N°  2,  1890.) 

There  were  killed  this  year  so  far,  from  40,000  to  50,000  fur-seals,  which  have  been 
taken  by  schooners  from  San  Francisco  and  Victoria.  The  greater  number  were 
killed  in  Behring  Sea  and  were  nearly  all  cows  or  female  seals.  This  enormous  catch 
with  the  increase  which  will  take  place  when  the  vessels  fitting  up  every  year  are 
ready  will,  I  am  afraid  soon  deplete  our  fur-seal  fishery,  and  it  is  a  great  pity  such  a 
valuable  industry  could  not  in  some  way  be  protected. 

and  two  years  later — this  in  the  extract  from  Eeports  of  the  Depart- 
ment of  Fisheries  for  British  Columbia,  and  he  says : 

Cited  in  U.  S.  Case,  p.  201. 

The  majority  of  our  hunters  contend  that  there  are  over  7  per  cent  of  pups  in  the 
entire  catch  of  fur-seals  on  the  coast;  while  in  Behring  Sea  the  catch  does  not  exceed 
one  per  cent.  But,  they  cannot  deny  the  fact  that  over  60  per  cent  of  the  entire  catch  of 
Behring  Sea  is  made  up  of  female  seals. 

You  will  observe,  Mr.  President,  that  at  this  time  the  British  Authori- 
ties in  Canada  were  taking  the  same  view  that  we  are,  and  they  were 
trying  to  protect  not  only  our  seals  on  the  Island,  it  is  true,  but  the  fur 
business  on  the  sea;  and  they  saw  (because  they  are  intelligent  gentle- 
men) that  this  business  was  ruinous  to  the  herd  upon  which  these  men 
relied  and  when  they  were  trying  to  extract  the  fact  from  the  sealers, 
the  sealers  minimised  but  were  compelled  to  admit  as  they  say,  for  they 
could  not  deny  the  fact,  that  over  60  per  cent  of  the  entire  catch  of  the 
Behring  Sea  was  made  up  of  female  seals.  One  single  official  extract 
more,  and  I  will  pass  from  this. 

The  PRESIDENT.— I  would  first  like  to  ask,  Mr.  Tupper,  is  Mr.  Mowat 
still  in  your  Service? 

Mr.  TUPPER. — No ;  Mr.  Mowat  is  dead. 

Mr.  COUDERT. — Now,  I  want  to  complete  the  reading  of  official  papers, 
which  reading  would  not  be  satisfactory  if  we  did  not  include  some- 
thing from  our  accomplished  friend  Mr  Tupper.  I  am  bound  to  say  that 
I  had  promised  him  I  would  not  read  any  more  from  him;  but  the 
temptation  is  too  much  for  ine,  and  besides  there  was  no  consideration 
B  s,  PT  xn 26 
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for  the  promise;  so,  if  lie-  will  pardon  me,  1  will  read  a  brief  extract 
which  puts  th<}  cap  upon  it, — as  you  would  say.  Mr.  President,  "le 
couroiineinent  de  IVdilice".  Mr.  Tupper  writes  to  the  Sealers7  Associa- 
tion. I  refer  to  a  letter  of  the  l;;ih  of  June  at  page  11K3,  and  also  at 
pages  1)0  and  t)l.  Let  me  i>rel'ace  t  lie  reading  of  I  his  brief  extract  with 
the  remark  that  it  is  doubly  important  not  only  on  the  subject  I  am 
reading  now,  but  on  the  question  of  damages;  and  we  cannot  help 
thinking  it  is  a  little  ungracious  on  the  part  of  my  friends  on  Ihe  other 
side  to  ask  us  to  pay  damages  to  them,  after  we  have  surrendered  our 
business  to  their  sealers  and  they  have  largely  profited  by  the  circn in- 
stance. It  is  evident  that  they  must  have  made  a  large  profit  out  of 
the  modus  vivendi,  partly  because  they  did  not  observe  it  and,  there- 
fore, it  did  not  hurt  them,  and  partly  because  we  did  not  put  any  skins 
OH  the  market  and  they  had  the  full  control  of  it,  and  partly  because 
they  intercepted  the  seals  before  they  entered  the  Bering  Sea  which 
had  an  appearance  of  legality;  their  business  was  very  prosperous,  in 
fact  they  never  made  so  much  money  as  appears  from  the  Case;  and 
when  they  ask  us  to  pay  damages  in  addition,  we  think  it  is  rather  an 
ungracious  demand. 

That  is  on  the  question  of  damages;  but,  on  the  question  of  pelagic 
sealing,  the  letter  of  Mr.  Tupper  is  important.  This  letter  is  addressed 
to  the  Sealers'  Association. 

Gentlemen:  Reverting  to  my  letter  to  you  of  the  13th  June  on  the  subject  of  your 
communication  of  the  5th  of  that  month,  on  behalf  of  the  Sealers'  Association  of  Vic- 
toria, remonstrating  against  the  proposed  modus  virendi  in  Hehriug's  Sea,  I  have  DOW 
the  honour  to  inform  you  that  Her  Majesty's  Government  is  of  opinion  that  the  total 
cessation  of  sealing  in  Behring's  Sea  will  greatly  enhance  the  value  of  the  produce 
of  the  coast  fishery,  andjrtoes  not  anticipate  that  British  sealers  will  suffer  to  any 
great  extent  by  exclusion  from  Behring's  Sea. 

The  opinion  of  Pier  Majesty's  Government  on  this  is,  of  course,  of 
very  great  value.  It  is  not  formed  lightly  or  without  information ;  and 
when  the  Government  expressed  the  opinion,  which  is  reiterated  by  our 
friend  Mr.  Tupper,  that  the  cessation  of  sealing  in  Bering  Sea  would 
greatly  enhance  the  value  of  the  coast  fishery  produce,  the  Government 
was  absolutely  right;  and  the  result  has  shown  it,  and  the  tables  that 
I  have  read  demonstrate  that  Her  Majesty's  Government  exercised  a 
great  deal  of  foresight,  just  the  foresight  that  we  would  expect,  in  the 
protection  of  the  rights  of  British  citizens. 

Now,  we  come  to  the  testimony  of  the  Victorian  Sealers;  and  a  depo- 
sition of  some  29  witnesses  at  Victoria  was  taken. 

Sir  CHARLES  RUSSELL. — You  mentioned  another  page  105. 

Mr.  COUDERT. — I  said  that  that  was  the  crown  of  the  edifice;  but,  if 
I  have  time,  I  will  read  anything  you  desire  me  to  read. 

As  I  have  said,  we  took  the  depositions  of  about  29  witnesses  at  Vic- 
toria; and  nothing  can  better  show  the  strong  desire  of  the  United 
States  to  reach  all  sources  of  knowledge, — they  went  to  Victoria  to  get 
information  to  be  used  against  pelagic  sealing,  which  certainly  showed 
a  great  deal  of  boldness.  It  is  not  to  be  presumed  that  any  of  them 
were  friendly  to  the  United  States.  We,  as  I  say,  examined  29  of  these 
witnesses.  How  many  were  cross-examined  by  our  friends  on  the  other 
side,  we  do  not  know ;  but  we  do  know  that  the  cross-examination  of 
ten  of  these  witnesses  is  produced  in  the  case.  Why  the  others  were 
not  cross-examined,  or  why  the  cross-examination,  if  taken,  was  not 
produced,  we  can  only  conjecture. 

The  first  of  them  is  Peter  Anderson,  a  boat-steerer.  He  had  sailed  in  the  last  three 
years  on  the  Black  Diamond,  Ariel  and  Umbriua,  all  British  schooners.  He  savs; 
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The  large  majority  of  seals  taken  on  the  coast  and  in  Behring  Sea  are  cows  with 
pups  in  the  Pacific  Ocean  and  with  milk  in  Behring  Sea.  A  few  young  male  seals 
are  taken  in  the  North  Pacific  Ocean  from  two  to  three  years  old.  Have  taken  females 
that  were  full  of  milk  60  miles  from  the  Pribilof  Islands. 

And  Bernard  Bleidner  was  out  in  1887  and  1889.  He  sealed  in  the 
North  Pacific. 

Most  all  were  females  and  had  pups  in  them.  I  think  fully  two-thirds  of  all  we 
caught  were  females  and  a  few  were  Lulls. 

Then  Mels  Bonde,  of  Victoria,  Sealer,  has  been  for  four  years  in  this 
business. 

The  PRESIDENT. — We  are  struck  by  the  appearance  of  Scandinavian 
names,  here. 

Mr.  COUDERT. — Yes.  Wherever  anything  is  done  on  the  high  seas, 
you  will  be  sure  to  find  their  names.  They  found  their  way  to  America 
before  Columbus. 

The  PRESIDENT.— Yes,  the  successors  of  the  ancient  Vikings,  no 
doubt;  but  I  suppose  these  people  did  their  business  under  the  British 
or  American  flags'?  It  is  not  a  case  of  the  Scandinavian  flag  appearing 
on  these  scenes"? 

Mr.  COUDERT. — No;  there  was  no  Scandinavian  flag. 

NIFLS  BONDE,  of  Victoria,  Sealer,  has  been  out  four  years  on  sealing  schooners 
from  Victoria,  namely  from  1887  to  1890  inclusive.  He  says: 

The  seals  caught  along  the  coast  after  the  first  of  April  was  mostly  pregnant  females 
and  those  caught  in  Behring  Sea  were  females  that  had  given  birth  to  their  young. 
I  often  noticed  the  milk  flowing  out  of  their  breasts  when  being  skinned  and  have 
seen  them  killed  more  than  100  miles  from  the  seal  islands.  I  have  seen  live  pups 
cut  out  of  their  mothers  and  live  around  on  the  decks  for  a  week. 

Then  he  was  crossexamiued,  and  he  says  this : 

That  on  each  of  said  vessels  (namely  the  f>ur  he  had  served  on)  I  had  more  or  less 
to  do  with  skinning  the  seals,  and  would  say  that  about  60  per  cent  on  the  coast  were 
females  and  about  50  per  cent  in  Behring  Sea.     I  distinguish  the  male  skin  from  the 
female  by  the  absence  of  teats. 
Then  THOMAS  BROWN,  of  Victoria,  Sealer,  says  of  1889 : 

Most  all  the  seals  that  we  shot  aud  secured  were  females  and  had  young  pups  in 
them  and  we  would  sometimes  skin  them. 

He  says  of  1890: 

We  were  sealing  about  three  months  and  got  about  400  seals,  most  all  females. . . 
We  did  not  enter  Bearing  Sea,  and  returned  to  Victoria  in  April.  Our  catch  was 
fully  80  per  cent  females. 

He  says  of  1891: 

Commenced  sealing  off  Cape  Flattery,  and  all  the  seals  which  we  caught  were 
pregnant  females. 

So  that  the  Admiral  was  literally  right  when  he  said  they  were  killing 
females  with  shot-guns. 

Then  CHRIST  CLAUSEN,  of  Victoria,  Master  Mariner. 

Acted  as  mate  in  1889.     Was  navigator  on  schooner  Minnie  in  1890. 

My  catch  that  year  was  2,600,  of  which  about  two  thousand  were  caught  in  Beh- 
riug  Sea. 

Acted  as  navigator  on  same  vessel  in  1891. 

The  seals  we  catch  along  the  coast  are  nearly  all  pregnant  females.  It  is  seldom 
we  capture  an  old  bull,  and  what  males  we  get  are  usually  young  ones.  I  have  fre- 
quently seen  cow  seals  cut  open  and  the  unborn  pups  cut  out  of  them,  aud  they  would 
live  for  several  days.  This  is  a  frequent  occurrence.  It  is  my  experience  that  fully 
85  per  cent  of  the  seals  I  took  in  Behring  Sea  were  females  that  had  given  birth  to 
their  pups,  and  their  teats  would  be  full  of  milk.  I  have  caught  seals  of  this  kind 
from  100  to  150  miles  away  from  the  Pribilof  Islands, 
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Then  GHKKNI.KAF,  a  Master  Mariner,  of  Victoria,  says: 

Since  1SS-J  I  have  been  interested  in  the  sealing  business,  and  I  HIM  \vell  aequaint 
•with  it  and  tin-  int-n  engaged  in  it  and  the  methods  (hey  einidoy,      I   am   ac<|iiaint<-d 
with  the  hunters  and  masters  who  sail  1'rom  this  port,  and   hoard  all  incoming  and 
outgoing  vessels  of  that  class.     Those  mm  all  arknou  -ledge  that  nearly  all  the 
taken  off  the  Pacific  Coast  are  females,  and  that  the\  are  nearly  all  with  young. 

I  have  also  learned  by  conversation  with  Behring  Sea  hunters  that  they  kill  seal 

had 


cows  20  to  200  miles  from  the,  breeding  grounds   and    that    these  eo\vs 

given  birth  to  young.     I  have  observed  in  the  skins  that  the  si/e  of  the  teats  show 

either  an  advanced  state  of  pregnancy  or  of  recent  delivery  of  young. 

The  British  (lovernment  has  made  an  attack  upon  (ireenloaf  by 
endeavoring  to  connect  him  with  smuggling  operations.  1  do  not 
know  whether  he  would  object  to  being  connected  with  smuggling 
operations,  or  if  any  of  them  would.  It  is  so  common.  I  understand, 
there  that  it  has  almost  reached  the  point  of  being  legitimate.  As  to 
the  moral  difference,  which  is  the  better  and  which  is  the  worse,  killing 
and  ripping  up  gravid  females,  or  smuggling  a  little  whisky  into  a 
desolate  place  to  cheer  up  the  natives,  I  do  not  know  which  is  the 
worst,  but  fortunately  it  is  not  my  task  to  enlighten  the  Court  on  that. 

Then  ARTHUR  GRIFFIN  a  sealer. 

We  went  sealing  in  1890. 

Began  sealing  off  the  northern  coast  of  California,  following  the  sealing  herd 
northward  capturing  about  700  seals  in  the  North  Pacific  ocean,  two-thirds  of  v>  hieh 
were  females  with  pup,  the  balance  were  young  seals,  both  male  and  female.  We 
entered  the  Behring  Sea  on  July  31st  through  Uniniak  Pass  and  captured  between 
900  and  1,000  seals  therein,  most  of  which  were  females  in  milk. 

Of  the  following  year  which  is  1891  he  says: 

We  captured  between  900  and  1,000  on  the  coast,  most  all  of  which  were  females 
with  pups.  We  entered  the  sea  July  12th  through  Uniniak  Pass  and  raptured  about 
800  seals  in  those  waters,  about  90  per  cent  of  which  were  females  in  milk  .  .  .  and  we 
captured  females  in  milk  from  20  to  100  miles  from  the  rookeries. 

The  learned  Arbitrators  will  observe  that  none  of  these  witnesses 
pretend  that  they  caught  seals  within  20  miles  of  the  Island.  I  think 
there  is  only  one  exception  to  that,  where  it  is  spoken  of  as  15,  but  as 
a  rule  they  all  say  it  is  beyond  20  miles. 

Then  JAMES  HARRISON,  of  Victoria,  Sealer. 

He  went  out  sealing  in  1891  and  1892.  He  relates  his  experience  in  1891  as  follows  : 
We  commenced  sealing  right  oif  the  coast;  went  as  far  south  as  the  California 
coast  and  then  hunted  north  to  the  west  coast  of  Vancouver  Islands;  caught  500 
skins  during  the  season;  almost  all  of  them  were  pregnant  females:  out  of  a  hun- 
dred seals  taken  about  90  per  cent  would  be  females  with  young  pups  in  them;  I 
can't  tell  a  male  from  a  female  while  in  the  water  at  a  distance.  On  an  average.  I 
think  the  hunters  will  save  about  one  out  of  three  that  they  kill. 

This  is  on  the  question  of  waste  by  missing  and  wounding. 

But  they  wound  many  more  that  escape  and  die  afterwards.  We  entered  the 
Behring  Sea  about  the  1st  of  June,  and  caught  about  200  seals  in  those  waters.  They 
were  mostly  mothers  that  had  given  birth  to  their  young  and  were  around  the  fish- 
ing banks  feeding.  The  hunters  used  shotguns  and  rifles.  In  the  Behring  Sea  we 
killed  both  male  and  female,  but  1  do  not  knowr  the  proportion  of  one  to  the  other. 

Then  JAMES  HAYWARD,  of  Victoria,  Sealer. 

He  went  out  sealing  in  1887,  1888,  1890  and  1891.  His  vessels  appear  to  have  made 
large  catches.  He  makes  the  following  statement: 

Most  of  the  seals  killed  on  the  coast  are  pregnant  females,  while  those  we  killed 
in  the  Behring  Sea  after  the  1st  of  July  were  females  that  had  giyeu  birth  to  their 
young  on  the  seal  Islands  and  come  out  into  the  sea  to  feed.  Have  caught  them  150 
miles  off  from  the  shore  of  the  seal  islands,  and  have  skinned  them  when  their 
breasts  were  full  of  milk.  Seals  travel  very  fast  and  go  a  long  way  to  feed. 

Then  the  next  witness  says  : 

A  very  large  majority  of  the  seals  taken  in  the  North  Pacific  Ocean  are  cows  with 
pup,  and  the  majority  of  seals  taken  in  Behring  Sea  are  cows  with  milk.  .  .  I  have 
taken  female  seals  eighty  miles  off  the  Pribilof  Islands  that  were  full  of  milk. 
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Then  JOSHUA  STRICKLAND,  of  Victoria,  Sealer. 

He  has  been  in  the  sealing  business  two  years  on  the  British  schooner  Umbrina. 
He  says : 

Most  of  the  seals  are  females  with  pnp.  . .  Have  killed  cow  seals  that  were  full 
of  milk  over  40  miles  from  the  Pribilof  Islands. 

Then  ALFRED  DARDEAN,  of  Victoria,  Sealer. 

He  went  sealing  in  1890. 

We  caught  over  900  skins  before  entering  the  sea  and  our  whole  catch  that  year 
was  2.159  skins.  Of  the  seals  that  were  caught  off  the  coast  fully  90  per  cent  out  of 
every'huudred  had  young  pups  in  them.  The  boats  would  bring  the  seals  killed  on 
board  the  vessel  and  we  would  take  the  young  pups  out  and  skin  them.  If  the  pup 
is  a  good,  nice  one  we  would  skin  it  and  keep  it  for  ourselves.  I  had  eight  such 
skins  myself.  Four  out  of  five  if  caught  in  May  or  June,  would  be  alive  when  we 
cut  them  out  of  the  mothers.  One  of  them  we  kept  for  pretty  near  three  weeks 
alive  on  deck  by  feeding  it  on  condensed  milk.  One  of  the  men  finally  killed  it 
because  it  cried  so  pitifully.  We  only  got  three  seals  with  pups  in  them  in  the  Beh- 
ring  Sea.  Most  all  of  them  were  females  that  had  given  birth  to  their  young  on  the 
islands,  and  the  milk  would  run  out  of  the  teats  on  the  deck  when  we  would  skin 
them.  We  caught  female  seals  in  milk  more  than  100  miles  off  the  Pribilof  Islands. 

This  witness  had  the  distinction  of  being  cross-examined  by  the 
British  Government  and  we  claim  he  does  not  deny  anything-  but  adds 
to  the  weight  of  our  proof. 

Major  Williams'  Clerk  or  secretary  gave  me  $2  for  the  replies  I  gave  to  questions 
asked  me  by  the  Major  at  the  Driard  Hotel. 

This  is  produced  by  the  other  side. 

Sir  CHARLES  RUSSELL. — There  is  an  earlier  statement  than  that. 

Mr.  COUDERT. — Shall  I  read  the  whole  of  it. 

Sir  CHARLES  RUSSELL. — If  you  please. 

Mr.  COUDERT.— Certainly. 

I  consider  I  know  as  much  about  sealing  as  any  of  the  sealers  out  of  this  port.  I 
studied  the  habits  of  the  seals  closely  while  on  my  sealing  voyage.  I  consider  half 
the  seals  caught  by  the  schooner  E.  B.  Marvin  during  the  time  I  was  aboard  of  her 
were  female  seals,  and  a  large  portion  of  those  female  seals,  were  barren. 

Sir  CHARLES  RUSSELL.— That  is  the  point. 

Mr.  COUDERT. — Yes  I  beg  your  pardon.  If  I  had  observed  it  I 
would  have  read  it : 

Major  Williams'  clerk  or  secretary  gave  me  $2  for  the  replies  I  gave  to  questions 
asked  me  by  the  Major  at  the  Driard  Hotel.  I  did  not  read  the  evidence  which  I 
signed  for  Major  Williams  at  the  Driard  Hotel. 

The  most  that  can  be  said  of  this  is  if  Dardean  was  bought  he  was 
bought  cheap  but  probably  it  was  as  much  as  he  is  worth.  Out  of 
justice  to  Major  Williams  it  ought  to  be  said  that  there  is  nothing 
unusual  in  paying  a  man  a  fee  for  his  time.  It  is  a  witness  fee,  and 
the  mere  fact  that  it  was  so  small  a  fee  given  to  a  man  taken  away 
from  his  business  shows  that  the  transaction  was  highly  honorable  and 
creditable.  He  does  minimise  his  testimony  here  in  the  way  I  have 
read  and  my  learned  friend  was  quite  right  in  asking  me  to  read  it. 

Then  MORRIS  Moss,  Furrier  and  Vice-President  of  the  Sealers  Association  of 
Victoria,  who  has  bought  from  ten  to  twenty  thousand  sealskins  per  annum. 

I  believe  the  majority  of  seals  captured  by  white  hunters  in  Behriug  Sea  are 
females  in  search  of  food. 

As  Vice-President  of  the  Sealers  Association  his  information  must 
have  been  of  the  very  best;  he  would  not  have  spoken  without  full 
knowledge  of  the  subject  he  was  talking  of. 

Then  J.  JOHNSON,  of  Victoria,  Sealer  and  Sailing  Master,  who  has  spent  six  years 
of  his  life  sealing,  and  been  captain  of  four  different  schooners: 

A  large  majority  of  the  seal  taken  on  the  coast  are  cows  with  pups.  A  few  young 
males  are  taken,  the  ages  ranging  from  one  to  five  years.  Once  in  a  while  an  old 
bull  is  taken  in  the  North  Pacific  Ocean.  I  use  no  discrimination  in  killing  seals, 
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but  kill  everything  that  conies  near  flic,  Iwat  in  the  shape  of  a  seal.  .  .  The 
majority  of  the  seals  killed  in  r.ehring  Sea  are  lemale.s.  1  have  killed  female  seals 
75  miles  from  the  Islands  that  were  full  of  milk. 

Then  VICTOR  JACOBSON'.  He  is  a  British  subject  and  has  been  engaged  for  11 
years  in  sealing,  10  years  as  master.  He  is  apparent  ly  a  reputable  man  as  In-  appears 
for  the  British  Government  on  the  question  of  damages.  They  have  produced  him 
and  he  may  presumably  he  relied  upon.  He  sa\  H  : 

The  female  seals  go  through  the  passes  from  the,  Paeilie  Ocean  into  I'.eliriitg  Sea 
between  June  2i3th  and  .July  loth.  Females  killed  previous  1o  this  time  I  found 
with  pup  but  none  with  pups  after  that  hitler  date.  1  have  killed  it-mule,  seals  with 
milk  200  miles  from  the  Pribilolf  Islands.  I  think  of  the  seals  taken  by  me  that 
three  in  five  are  females,  and  nearly  all  with  pup. 

And  in  connexion  with  this  he  is  crossexamined  and  he  states: 

My  experience  has  been  that  about  three  out  of  five  seals  taken  on  the  coast  are 
females,  and  about  the  same  in  Bohring  Sea. 

This  witness  has  nothing  further  to  say  in  his  cross-examination  on  the  subject  of 
females. 

Then  we  have  the  testimony  of  EDWIN  P.  PORTER.     He  says: 

My  experience  in  four  years  sealing  is  that  nearly  all  the  seals  taken  along  the 
coast  are  pregnant  females,  and  it  is  seldom  that  one  of  them  is  caught  that  has  not 
a  young  pup  in  her.  In  the  fore  part  of  the  season  the  pup  is  small,  but  in  May  and 
June,  when  they  are  taken  off  the  Queen  Charlotte  and  Kodiak  Islands  the  unborn 
pup  is  quite  large,  and  we  frequently  take  them  out  of  the  mothers  alive.  I  have 
kept  some  of  them  alive  for  six  weeks  that  we  cut  out  of  their  mothers  by  feeding 
them,  on  condensed  milk.  The  seals  we  captured  in  Behring  Sea  were  fully  80  per 
cent  females  that  had  given  birth  to  their  young.  A  fact  that  I  oi'ten  noticed  was 
that  their  teats  would  be  full  of  milk  when  1  skinned  them,  and  I  have  seen  them 
killed  from  20  to  100  miles  from  the  seal  islands. 

Then  CHARLES  PETERSEN,  of  Victoria,  Sealer. 
He  went  out  sealing  in  1886, 87, 90,  and  1891.    As  to  1887  he  says : 
We  entered  the  Behring  Sea  about  the  15th  of  August  through  the  Uniinak  Pass 
and  captured  therein  1,404  seals,  most  of  which  where  cows  in  milk.     On  that  vo\ 
we  caught  female  seals  in  milk  over  eighty  miles  from  the  rookeries  where  they  had 
left  their  young.  .  .     I  have  seen  the  deck  almost  Hooded  with  milk  while  we  were 
skinning  the  seals.  . .    Ninety  per  cent  of  all  the  seals  we  captured  in  the  water  were 
female  seals. 

The  testimony  I  will  now  read  and  which  will  close  this  branch  of  the 
subject,  at  least  as  far  as  the  Victoria  testimony  is  concerned  is  the 
testimony  of  Mr.  McMANUS.  He  is  an  intelligent  man  and  a  journalist. 

He  spent  the  summer  of  1891  on  the  schooner  Otto  which  hunted  for 
nine  days  in  Behring  Sea.  Following  are  some  extracts  from  the  journal 
he  kept. 

This  is  the  testimony  of  a  man  who  noted  down  what  he  saw  and  the 
impressions  he  had  from  day  to  day.  He  is  a  British  subject  and  a 
resident  of  Victoria : 

Tuesday,  25  August,  rain  in  morning.  Boats  and  canoe  out  at  half  past  9  o'clock; 
out  all  day  (returning  to  dinner).  Kesult:  First  boat,  two  seals  reported,  wounded 
and  lost  five;  seals  said  to  be  shy  and  wary,  and  not  so  numerous  as  formerly;  atten- 
tion called  to  cow  seal  being  skinned  (which  I  had  taken  for  a  young  bull).  The 
snow  white  milk  running  down  blood-stained  deck  was  a  sickening  sight.  Indian 
canoe,  one  seal.  Total,  3  seals ;  2  mediums  and  1  cow. 

Wednesday,  26  August,  cloudy  morning;  seals  floating  round  schooner.  Boats  and 
canoe  out  all  day.  Result:  First  boat,  1  seal;  second  boat,  none;  Indian  canoe,  10 
seals;  total,  11  seals;  8  cows  in  milk,  and  3  medium.  Skipper  in  first  boat  blamed 
the  powder.  Second  boat  said  it  was  too  heavy  and  clumsy  for  the  work.  Skipper 
reported  having  wounded  and  lost  7,  and  the  men  in  second  boat  9  ditto,  16  in  all. 
Skipper  said  seals  not  so  numerous  as  formerly,  more  shy,  also  blamed  the  powder. 
Evidently  a  great  deal  of  shooting  and  very  few  seals  to  correspond. 

Saturday,  29  August,  ship's  cook  brought  down  from  deck  a  large  cow  seal  at  40 
yards  rise.  Boats  and  canoe  out  all  day;  fine,  clear,  balmy  weather;  Aleutian 
Island  in  sight.  Eesult;  First  boat,  three  seals;  second  boat,  three  seals;  cook, 
from  deck,  one ;  Indian  canoe,  ten ;  total  catch,  seventeen  seals,  greater  proportion 
cows  in  milk;  horrid  sight,  could  not  stay  the  ordeal  out  till  all  were  flayed.  A 
large  number  reported  as  wounded  and  lost.  According  to  appearances,  slaughter 
indiscriminate. 


ORAL  ARGUMENT  OF  FREDERICK  R.  COUDERT,  ESQ.    407 

Sunday,  30  August.  Result  of  hunt :  First  boat,  two  seals;  sea-boat,  one;  Indian 
canoe  seven;  total,  ten  seals,  seven  of  which  were  cows  in  milk.  Several,  as  usual, 
reported  wounded  and  lost  by  the  boats.  The  great  superiority  of  the  Indian  spear 
evident. 

I  want  to  say,  in  connection  with  this  gentleman,  that  his  testimony 
is  confirmed  by  Mr.  King  Hall,  a  son  of  the  British  Admiral  of  that 
name,  Sir  William  King  Hall,  who  was  on  board  as  a  correspondent. 
I  have  not  taken  it  out,  it  will  be  found  in  the  United  States  Case, 
volume  2,  pages  332  to  334,  and  the  Tribunal  will  be  much  interested 
in  reading  it. 

Now  that  we  have  given  this  testimony,  it  may  be  proper  to  read 
what  the  British  Commissioners,  in  their  Report,  express  as  their  views 
with  regard  to  pelagic  sealing. 

Those  views  may  be  specially  noted  in  connection  with  the  foregoing 
descriptions  of  how  gravid  nursing  females  are  killed : 

By  the  pelagic  sealers  and  by  Indian  hunters  along  the  coast,  fur-seals  of  both 
sexes  are  killed,  and,  indeed,  it  would  be  unreasonable,  under  the  circumstances,  to 
expect  that  a  distinction  should  be  made  in  this  respect,  any  more  than  that  the  angler 
should  discriminate  between  the  sexes  of  the  fish  he  may  hook. 

That  I  have  read  before.    Then  610. 

The  accusation  of  butchery  laid  against  those  who  take  the  seals  on  shore  cannot 
be  brought  against  this  pelagic  method  of  killing  the  seal,  which  is  really  hunting 
as  distinguished  from  slaughter,  and  in  which  the  animal  has  what  may  be  described 
as  a  fair  sporting  chance  for  its  life. 

[The  Tribunal  then  adjourned  for  a  short  time.] 

The  PRESIDENT. — Mr.  Coudert,  we  are  ready  to  hear  you. 

Mr.  COUDERT. — When  this  learned  Tribunal  adjourned  for  the  recess, 
I  had  just  read  extracts  from  the  British  Commissioners'  Reports  charg- 
ing butchery  against  those  who  killed  the  seals  on  the  island,  and 
expressing  the  opinion  that  the  slaughter  which  I  have  described  at 
sea  was  sportsmanlike  in  its  character  in  that  it  gave  the  animal  a  fair 
sporting  chance  for  its  life.  I  could  not  do  justice  to  that  by  any  com- 
ment, and  I  leave  it  to  the  Tribunal  without  criticism. 

I  proceed  now  with  what  we  call  the  American  evidence.  The  Tri- 
bunal will  observe  that  the  United  States,  in  oifering  this  proof  to  the 
Tribunal,  could  give  no  other  evidence  of  its  respect  for  the  nature  of 
the  Court  than  its  evident  attempt  to  get  all  the  best  evidence  on 
the  subject  that  it  was  possible  to  secure.  We  have  produced  before 
you  the  Furriers  of  all  the  nations  where  these  articles  are  dealt  with. 

We  have  even  given  you  the  testimony  of  our  adversaries  the  Cana- 
dian sealers.  We  have  given  you  the  evidence  of  high  official  gentle- 
men on  the  other  side,  and  I  now  propose  to  read  (and  not  to  any  great 
extent),  some  of  the  American  evidence,  repeating  that  this  small  pam- 
phlet only  contains  extracts  from  a  part  of  the  depositions. 

I  will  read  the  evidence  of  Captain  0.  F.  Hooper,  of  the  United  States 
Revenue  Marine  ( U.  8.  Counter  Case,  page  214).  Captain  Hooper  made 
extensive  official  investigations  in  regard  to  seal-life  011  the  Pribilolt' 
Islands,  in  Bering  Sea  and  the  North  Pacific  Ocean  in  1891,  and  1892. 
In  the  course  of  these  investigations  he  captured,  between  July  24  and 
August  31, 1892  forty  one  seals  in  Bering  sea. 

Of  course,  he  made  no  effort  to  capture  any  large  number,  but  his 
effort  was  to  ascertain  scientifically  what  the  real  condition  of  things 
was  then,  and  he  secured  a  sufficiently  large  number  to  guess,  if  you 
please,  at  what  might  be  the  fact  with  regard  to  the  whole  business. 
He  secured  41  seals  and  examined  them,  and  of  those  he  found  that  there 
were  of  old  males  only  1,  young  males  11,  nursing  cows  22,  and  virgin 
cows  7.  That  is  stated  in  full  in  the  American  Counter  Case,  page  211). 
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Now  this  is  his  language,  on  page  213: 

Since  leaving  San  Francisco  on  March  9,  the  Corwin  has  steamed  16,200  miles,  and 
S.Ti:;  miles  since  the  date  <>('  my  reporting  I'm-  duty  as  part  of  the  Uehriug  Sea  lleet. 

<  M' this  distance  ~»,f)»;7  miles  were  steamed  in  I'.chrini;  Sea I  lind 

in  general,  as  one  o!  the >  results  of  my  investigations,  that  more,  than  two-thirds  of 
the  seal  taken  are  cows  now  having  young  or  capable  of  hearing  them  at  no  distant 
day  ;  t  hat  it  is  impossible-  to  discriminate  as  to  age  or  sex  of  seals  while  in  the  wa'er, 
except  in  the  case  of  young  pups  and  old  bulls;  that  even  under  the  most  favourable 
conditions  a  large  percentage  is  lost  by  sinking  or  wounding,  and  that  by  reason  of 
tho  tameness  of  the  nursing  cows,  which  form  the  larger  part  of  the  seals  seen, 
pelagic  hunting  in  Hehring  Sea  is  peculiarly  destructive  and  unless  stopped  will 
who'lly  exterminate  the  already  greatly  depleted  herds. 

I  do  not  believe  that  it  is  possible  to  indicate  any  /onal  limit  in  Behring  Sea 
beyond  \\  hi<-h  pelagic  sealing  could  be  carried  on,  and  at  the  same  time  preserve  the 
seals  from  complete  annihilation.  Further,  I  wish  to  renew  a  statement  contained 
in  a  former  report  made  to  the  honourable  Secretary  of  the  Treasury,  that  unless 
supplemented  with  protection  in  the  Pacific  Ocean,  no  amount  of  protection  in  I'.eh- 
riug  Sea  will  preserve  the  herds. 

Captain  Hooper's  testimony  is  commented  on  in  the  argument  of  our 
friends  on  the  other  side,  on  pages  108-9,  and  this  is  what  they  say : 

The  United  States  revenue  Cutter  Corwin  Captain  Hooper,  was  occupied  for 
twenty-six  days  in  hunting  seals  during  the  summer  of  1892.  The  whole  number  of 
seals  killed  however  appears  to  have  been  but  forty-one,  a  result  small  as  to  evidence 
either  in  experience,  or  in  competent  hunters.  Of  this  number  twenty- nine  are 
stated  to  have  been  females,  a  proportion  which  does  not  differ  very  largely  from 
that  given  by  several  of  the  pelagic  sealers,  but  which  upon  so  small  a  total  number 
means  little  as  compared  with  the  experience  embodied  in  their  statements. 

As  far  as  mere  experience  is  concerned,  of  course  it  does  not;  but  I 
take  this  to  be  an  acknowledgment  that  the  testimony  given  by,  at 
least  some  of  the  witnesses  on  the  other  side, — the  pelagic  sealers, — 
agrees  with  the  testimony  of  Captain  Hooper;  he  made  out  that  some 
70  per  cent  or  upwards  were  females. 

CHARLES  H.  TOWNSEND,  Naturalist,  attached  to  the  U.  S.  Revenue  Cutter  "Corwin  " 
in  1892. 

(Counter  case  of  the  U.  S.,  pp.  392,  394.) 

As  already  stated  above,  I  was  attached  to  the  steamer  Corwin  during  the  past 
summer,  and  I  made  all  the  examinations  of  the  stomachs  of  the  seals  referred  to  in 
Captain  Hooper's  report,  covering,  in  all,  thirty-three  seals.  I  annex  hereto  photo- 
graphs of  two  of  the  seals  which  were  dissected  and  examined  by  me  on  the  deck  of 
steamer  Corwin.  These  seals  were  taken  on  the  2nd  day  of  August,  1892,  at  a  distance 
of  about  175  miles  from  the  islands.  The  photographs  exhibit  the  mammary  glands 
and  convey  a  good  idea  of  the  considerable  size  of  these  glands,  which  in  all  cases 
were  filled  with  milk.  The  inference  is  unavoidable  that  the  pup  is  a  voracious 
feeder,  and  this  inference  is  in  keeping  with  the  observations  I  have  made  on  the 
rookeries  where  I  have  repeatedly  seen  pups  suckle  for  half  an  hour  at  a  time.  The 
milk  glands  are  quite  thick  and  completely  charged  with  milk.  The  photographs 
(opposite  p.  394)  especially  the  first  one,  exhibit  the  milk  streaming  from  the  glands 
on  to  the  deck. 

Annexed  to  the  report  of  Captain  Hooper  is  a  table  giving  the  results  of  the  exami- 
nation or  forty-one  (41)  seals  which  were  killed  in  Bering  Sea  in  1892.  It  appears 
that  of  this  number  twenty-two  (22)  were  nursing  seals.  Tho  photographs  hereto 
annexed  show  exactly  the  way  all  of  these  nursing  female  seals  looked  when  cut 
open  on  the  deck  of  the  Corivin. 

The  next  is 

Captain  L.  G.  SHEPARD,  U.  S.  Revenue  Marine. 

(Case  of  the  U.  S.,  Appendix,  vol.  II,  p.  187.) 


I  am  45  years  of  age;  a  resident  of  Washington,  D.  C.,  and  am  Captain  in  the 
U.  S.  Revenue  Marine  Service,  chief  of  division  Revenue  Marine,  Treasury  Depart- 
ment. In  command  of  the  revenue  steamer  Rush,  I  made  three  cruises  to  Behring 
Sea  in  the  years  1887,  1888,  and  1889  for  the  purpose  of  enforcing  existing  law  for 
protection  of  seal  life  in  Alaska  and  the  waters  thereof.  .  .  I  hereby  append  to  and 
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make  a  part  of  this  affidavit  a  table,  (marked  A,)  giving  the  names  of  the  vessels 
seized  by  me  in  Behring  Sea  while  violating  the  law  of  the  United  States  in  relation 
t^  the  taking  of  fur-bearing  animals. 

I  examined  the  skins  taken  from  sealing  vessels  seized  in  1887  and  1889,  over  12,000 
skins  and  of  these  at  least  two-thirds  or  three-fourths  were  the  skins  of  females. 
Of  the  females  taken  in  the  Pacific  Ocean,  and  early  in  the  season  in  Behring  Sea, 
nearly  all  are  heavy  with  young,  and  the  death  of  the  female  necessarily  causes  the 
death  of  the  unborn  pup  seal;  in  fact,  I  have  seen  on  nearly  every  vessel  seized  the 
pelts  of  unborn  pups,  which  had  been  taken  from  their  mothers.  Of  the  females 
taken  in  Behring  Sea  nearly  all  are  in  milk,  and  I  have  seen  the  milk  come  from  the 
carcasses  of  dead  females  lying  on  the  decks  of  sealing  vessels  which  were  more 
than  100  miles  from  the  Pribilof  Islands.  From  this  fact,  and  from  the  further  fact 
that  I  have  seen  seals  in  the  water  over  150  miles  from  the  islands  during  the  sum- 
mer, I  am  convinced  that  the  female,  after  giving  birth  to  her  young  on  the  rook- 
eries, goes  at  least  150  miles,  in  many  cases,  from  the  islands  in  search  of  food.  It  is 
impossible  to  distinguish  a  male  from  a  female  seal  in  the  water,  except  in  the  case 
of  a  very  old  bull,  when  his  size  distinguishes  him.  Therefore  open  sea  sealing  is 
entirely  indiscriminate  as  to  sex  or  age. 

The  next  is 
Captain  BRYANT,  U.  S.  Treasury  Agent. 

(Quoted  in  U.  S.  Counter  Case,  p.  84.) 

Writing  of  the  year  1870  he  states : 

Formerly  in  March  and  April  the  natives  of  Puget  Sound  took  large  numbers  of 
pregnant  females. 

The  next  is 

H.  H.  MclNTYRE,  Special  Agent  of  the  U.  S.  Treasury  Department. 
(Counter  Case  of  the  U.  S.,  p.  84.) 

It  may  also  be  stated  in  support  of  this  supposition  that  nearly  all  the  five  thou- 
sand seals  annually  caught  on  the  British  Columbian  coast  are  pregnant  females 
taken  in  the  waters  about  the  1st  of  June  while  apparently  proceeding  northward 
to  the  Pribilof  group. 

(This  statement  is  contained  in  an  official  report,  dated  December  9, 1869  and  pub- 
lished in  Senate  Ex.  Doc.  No.  32, 41st  Cong,  second  Sessv  p.  35.) 

We  then  have  the  testimony  of : 
Captain  DANIEL  MCLEAN. 

(Case  of  U.  S.t  Appendix,  vol.  II,  p.  443.) 

He  is  a  Nova  Scotian  by  birth,  and  one  of  the  best  known  sealing  captains.  Mr. 
Thomas  Mowat,  Canadian  Inspector  of  Fisheries  makes  the  following  statements 
with  reference  to  this  witness:  "Capt.  Donald  (Daniel)  McLean,  one  of  our  most 
successful  sealing  captains,  and  one  of  the  first  to  enter  into  the  business  of  tracking 

seals  from  California  to  Behring  Sea",  etc And  again :  "  Capt.  Donald  McLean 

and  his  brother  are  expert  sealers."  (See  reports  of  Department  of  Fisheries  of 
Canada,  1886,  p.  247.) 

Capt.  McLean  has  been  engaged  in  pelagic  sealing  for  11  years  as  master  of  ves- 
sels and  deposes  in  part  as  follows: 

Q.  Of  what  sex  are  the  seals  taken  by  you,  or  usually  killed  by  hunting  vessels  in 
the  North  Pacific  and  Behring  Sea?— A.  Females. 

Q.  What  percentage  of  them  are  cows?  Suppose  you  catch  100  seals,  how  many 
males  would  you  have  among  them  ? — A.  About  10. 

Q.  What  percentage  of  the  cows  taken  are  with  pup? — A.  The  females  are  mostly 
all  with  pup,  that  is,  up  until  the  1st  of  July 

Q.  Have  you  noticed  any  decrease  in  the  quantity  of  animals  in  the  last  few 
years? — A.  Yes,  Sir. 

Q.  To  what  do  you  attribute  the  cause? — A.  Killing  off  the  females. 

Q.  If  sealing  continues  as  heretofore,  is  there  any  danger  of  exterminating 
them? — A.  Yes,  Sir;  they  will  all  be  exterminated  in  three  years,  and  there  will  be 
no  more  sealing. 

Q.  Do  you  think  it  is  absolutely  necessary  to  protect  the  cows  in  the  Behring 
Sea?— A.  Yes,  Sir. 
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dipt.  Alexander   M«-I.i •:in.  l»rother  of  the  above  witness,  who   is  also   tinned  an 
expert  sealer  bv  Mr.  Mowat.  hears  out  I'ullv  the    loM-^oing.     (Case   U.  »S., 
vol.  1 1,  p.  436.) 

The  next  is 
JAMES  KIKRNAN,  of  San  Francisco,  scaling  captain. 

(Case  of  the  U.  S.,  Appendix,  vol.  IT,  p.  449.) 

He  has  been  engaged  in  scaling  for  many  years  since.  1813,  his  early  experience 
being  in  South  America  where  tho  rookeries  have  now  to  a  great  extent  been 
destroyed.  He  made  his  first  waling  voyage  in  tho  North  1'acilic  in  18»i8  and  lias,  in 
more  recent  years,  been  in  Behring  Sea. 

My  experience  has  been  that  the  sex  of  the  seals  usually  killed  l»y  hunters 
employed  on  vessels  under  my  command,  both  in  the  ocean  and  1'n-hring  Sea,  were 
cows.  I  should  say  that  not  less  than  80  per  cent  of  those  caught  each  year  were 
of  that  sex.  I  have  observed  that  those  killed  in  the  North  Pacific  were  mostly 
females  carrying  their  young,  and  were  generally  caught  while  asleep  on  the  water, 
while  those  taken  in  Behring  Sea  were  nearly  all  mother  seals  in  milk,  that  had  left 
their  young  and  were  in  search  of  food. 

The  mother  does  not  leave  the  rookery  in  search  of  food  until  she  has  dropped  her 
young  and  become  pregnant  again,  hence  when  she  has  been  slain,  it  means  the  loss 
of  three,  as  the  young  pup  will  unquestionably  die  for  lack  of  sustenance. 

Then  we  have 

Captain  CHARLES  LUTJENS,  of  San  Francisco,  owner  and  master  of  sealing  schooner. 
(Case  of  the  TJ.  S.,  Appendix,  vol.  II,  p.  121.) 

He  has  been  engaged  in  the  sealing  business  as  master  since  1886,  with  the  excep- 
tion of  two  years. 

Q.  Do  you  know  of  what  sex  the  seals  were  that  you  have  taken  in  the  Pacific  and 
Behring  Sea?— A.  Principally  females. 

Q.  What  percentage  of  the  skins  you  have  taken  were  cows?— A.  About  90  per 
cent. 

Q.  What  percentage  of  the  cows  you  have  taken  were  with  pup? — A.  About  70 
per  cent,  I  should  say. 

This  witness  was  subsequently  cross-examined  by  the  British  Government.  (See 
British  Counter  Case,  Appendix,  vol.  II,  p.  121.)  He  there  states : 

Of  my  catch  along  the  coast  going  north  four-fifths  would  be  females,  and  I  think 
about  four-fifths  would  be  carrying  pups.  That  agrees  with  the  testimony,  80  per 
cent. 

Very  few  old  bulls  are  caught.  The  proportion  of  males  to  females  in  the  Behring 
Sea  appears  to  me  to  be  about  the  same,  but  the  cows  are  then  in  milk,  and  I  have 
seen  the  cows  caught  in  milk  as  far  as  150  miles  from  the  islands.  About  one-fifth 
of  the  cows  taken  are  barren. 

Then  we  have  the  testimony  of  FRANCE  MOREAU,  of  San  Francisco,  sealer. 
(Case  of  the  U.  S.  Appendix,  vol.  II,  467.) 

Q.  Have  you  been  engaged  in  catching  seals  in  the  Pacific  and  Behring  Sea,  and 
for  how  long? — A.  For  five  or  six  years  I  have  been  catching  seals. 

Q.  Do  you  know  of  what  sex  the  seals  were  that  you  have  taken  in  the  Pacific  and 
Behring  Sea? — A.  Mostly  females. 

Q.  What  percentage  of  the  skins  you  have  taken  were  cows? — A.  I  should  judge 
about  90  per  cent. 

Q.  What  percentage  of  the  cows  you  have  taken  were  with  pup? — A.  About  7o 
per  cent  were  with  pup. 

This  witness  was  subsequently  cross-examined  by  the  British  Government.  (See 
British  Counter  Case  Appendix,  vol.  II,  p.  135.)  He  says: 

We  get  more  females  than  males.  1  think  there  may  be  80  per  cent  of  the  seals  on 
the  coast  females;  I  think  that  perhaps  of  the  cows  75  per  cent  carry  pups,  and  in 
Behring  Sea  the  same  percentage  would  apply  to  cows  in  milk,  though  I  did  not  pay 
particular  attention  to  the  matter.  We  get  plenty  of  barren  cows.  .  .  I  have  seen 
seals  taken  in  milk  100  miles  from  the  rookeries. 


The  next  is  the  testimony  of  MICHAEL  WHITE,  of  San  Francisco,  sealing  captain. 
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(Case  of  the  U.  S.,  Appendix,  vol.  II,  p.  489.) 

He  is  a  man  who  has  had  large  experience.  He  details  it  but  to  save  time,  I  will 
not  read  it.  I  go  to  the  bottom  of  the  page : 

In  1887  I  was  master  of  the  schooner  Lottie  Fairfield,  sailing  from  San  Francisco  on 
or  about  the  17th  day  of  March,  and  worked  northward  to  the  Behring  Sea,  and  cap- 
tured 883  seals.  I  then  entered  the  Behring  Sea  about  the  6th  of  July,  cruising 
there  until  the  29th  day  of  August,  and  took  2,517  seals  more,  the  whole  catch  being 
3,400  for  the  year. 

I  skip  a  few  lines  and  read : 

In  my  captures  off  the  coast  between  here  and  Sitka  90  per  cent  of  my  catch  were 
females,  but  off  the  coast  of  Unimack  Pass  there  was  a  somewhat  smaller  percentage 
of  females,  and  nearly  all  the  females  were  cows  heavy  with  pup,  and,  in  some 
instances,  the  period  of  gestation  was  so  near  at  hand  that  I  have  frequently  taken 
the  live  pup  from  the  mother's  womb.  .  . 

I  never  paid  any  particular  attention  to  the  exact  number  of  or  proportion  of  each 
sex  killed  in  the  Behring  Sea,  but  I  do  know  that  the  larger  portion  of  them  were 
females,  and  were  mothers  giving  milk.  I  have  never  hunted  within  15  miles  of  the 
Pribiloff  Islands;  but  I  have  often  killed  seals  in  milk  at  distances  of  not  less  than 
100  to  200  miles  from  these  islands.  From  my  knowledge  and  experience  in  the  busi- 
ness it  is  my  conviction  that  within  the  last  few  years,  since  the  sealers  have  become 
so  numerous  in  the  Pacific  and  Behring  Sea,  that  not  more  than  one  out  of  three  is 
secured.  Our  purpose  and  practice  was  to  take  all  the  seals  we  could  get,  regardless 
of  their  age  or  sex,  without  any  discrimination  whatever. 

These  few  lines  following  ought  to  have  been  printed  in  different 
type,  this  is  the  conclusion : 

The  foregoing  are  samples  of  the  many  sworn  declarations  of  men,  having  practi- 
cal experience  in,  or  knowledge  of,  pelagic  sealing,  which  declarations,  to  the  number 
of  over  150,  will  be  found  at  pp.  429  to  447  and  451  to  466  of  the  Appendix  to  the 
Argument  of  the  United  States. 

Mr.  Justice  HAUL  AN. — You  say  there,  the  Appendix  to  the  Argument 
of  the  United  States. 

Mr.  COUDERT. — Yes 5  that  is  what  we  sometimes  call  the  "Collated 
Testimony". 

Now  this  High  Tribunal  has  heard  all  the  evidence  which  it  is  possi- 
ble to  furnish  upon  this  subject — the  evidence  of  Furriers,  Sorters  of 
Furs,  Pelagic  Sealers,  Officers  of  the  United  States  Government,  Offi- 
cers of  the  British  Government,  Canadian  Officials,  and  they  all  concur 
upon  this  subject;  and  the  most  that  can  be  said  against  the  conten- 
tion of  the  United  States  is,  that  when  we  insist  that  they  are  practi- 
cally all  female  seals — that  they  run  up  to  85,  90,  or  as  M.  Greboitzky 
says,  96  per  cent — that  we  exaggerate;  but  it  really  is  practically  con- 
ceded, and  possibly  may  be  in  terms  admitted,  that  the  proportion  is 
very  large  indeed,  and  that  not  less  than  75  per  cent  are  females. 

As  I  said  before  and  I  repeat  now,  so  far  as  our  argument  before  this 
High  Tribunal  is  concerned,  it  makes  very  little  difference  to  us  whether 
it  is  75  per  cent  or  100  per  cent,  as  some  of  these  witnesses  have  said, 
who  have  the  intelligence  to  understand  that  their  business  can  be  only 
temporary  if  this  destruction  proceeds.  The  whole  stock  is  being  rap- 
idly depleted  and  exterminated.  The  fate  of  the  southern  seal  which 
is  not  a  matter  that  we  need  argue,  is  already  darkening  upon  the 
horizon  of  the  northern  seal.  There  are  no  two  rules  and  no  two  laws, 
one  for  the  north  and  one  for  the  south.  The  laws  are  just  the  same, 
and  when  you  interfere  with  the  law  of  nature,  the  punishment  is 
swift  and  certain. 

It  is  inexorable.  You  may  violate  the  laws  of  man  and  hope  to 
escape  through  the  errors  of  judges  or  the  mistakes  of  juries.  You 
may  perhaps  violate  the  commandments  of  God  with  the  hope  that  He 
in  His  mercy  will  forgive  you;  but  nature  is  inexorable;  she  moves 
with  a  lame  foot  sometimes,  but  always  overtakes  the  man  who  perpe- 
trates the  wrong.  She  never  fails  and  does  not  know  how  to  fail. 
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"Now  with  regard  to  catching  seals  and  whi-iv  they  are  generally 
caught  in  Hering  Sea.  Tins  bears  rather  upon  t  he  question  to  which 
I  called  tlie  attention  of  the  Court  a  lew  days  ;ig<> — the  question  of 
Jlegulations;  and  this  High  Triluiual  may  remember  that  I  stated  that 
any  discussion  was  irrelevant  on  the  question  of  Regulations,  except 
in  so  far  as  the  facts  eoimected  with  the  Pribilof  Islands  and  what  was 
done  there  might  have  some,  bearing  on  the  general  facts  of  the  Case. 
I  think  the  High  Tribunal  is  entitled  to  know  all  the  facts  in  the  Case. 
to  know  all  about  the  seals,  to  know  what  is  done  on  our  island.-, 
well  as  what  is  done  on  the  high  seas;  but  as  I  stated  then,  any  Il- 
lation that  is  made  must  be  exclusive  of  our  territory,  because,  by  the 
very  terms  of  the  Treaty,  no  Regulation  ailed  ing  our  jurisdiction  or 
the  jurisdiction  of  Great  Britain  can  be  promulgated, 

A  very  few  brief  extracts  further.  Captain  William  Petit,  Master  of 
the  British  schooner  "Mischief",  says  this  (and  this  is  from  the  Report 
of  the  British  Commissioners,  page  221) : 

Were  you  in  Behr ing's  Sea  last  year,  and  were  you  ordered  out? — (A)  Was  ordered 
out  by  the  United  States  ship  Cor  win.  (Q)  Before  being  ordered  out  what  was  your 
usual  fishing  distance  from  land? — (A)  60  to  100  miles.  (Q)  You  found  seals  all 
along  that  distance  from  laud? — (A.)  Yes,  in  large  numbers. 

And  let  me  call  attention  again  to  this;  I  have  done  it  before,  and  it 
may  be  wearisome  to  the  Court,  but  it  is  a  matter  of  very  great  impor- 
tance when  you  consider  the  recommendation  sand  advice  of  the  British 
Commissioners  that  there  should  be  a  zonal  protection  of  20  miles 
round  the  islands.  They  had  the  testimony  before  them  of  all  these 
witnesses  showing  that  there  was  no  slaughter  there  and  that  these 
men  all  kept  outside.  When  I  said  to  the  Court  (and  I  say  now)  that 
their  recommendations  are  plainly  intended  to  protect  pelagic  sealing 
and  not  the  seal,  I  am  founded  upon  the  rock  of  the  evidence  that  they 
themselves  quote. 

Then 

Captain  WILLIAM  Cox,  Master  of  the  British  schooner  Sapphire. 

Q.  What  has  been  the  general  distance  you  have  sealed — the  distance  from  the 
seal  islands? — A.  From  100  to  140  miles.  I  was  within  80  miles  of  them  last  year; 
that  was  the  nearest  I  was  to  them. 

Q.  Your  principal  ground  for  sealing  you  found  where? — A.  About  100  miles  west- 
ward of  the  Islands  of  St.  George  and  St.  Paul.  I  took  1,000  in  four  days  there. 

Then 

Captain  W.  E.  BAKER,  Master  of  the  British  schooner  C.  H.  Tipper;  this  is  also 

from  the  Report  of  British  Commissioners,  page  224. 

Q.  While  in  Behriug's  Sea  last  year,  what  would  be  your  usual  sealing  distance 
from  the  land? — A.  I  was  not  in  Behring's  Sea  last  year,  but  in  previous  years  it 
would  be  from  30  to  90  miles  from  land.  The  usual  distance  is  about  68  miles. 
Sometimes  we  are  inside  of  that,  sometimes  outside  of  it. 

Now  Andrew  Laing  has  testified.  I  do  not  quote  it.  It  will  be  found 
at  page  232. 

In  the  British  Case,  Appendix,  vol.  Ill,  (U.S.JSo.2,  1890),  p.  143,  we  find  a  Keport 
of  a  Committee  of  the  Privy  Council  for  Canada,  stating  the  positions  of  six  of  the 
sealing  schooners  which  were  seized  in  1887.  They  are  as  follows: 

1.  The  W.  P.  SAYWABD,  July  9,  at  58  miles  from  nearest  land. 

2.  The  GRACE,  July  17,  at  92  miles  from  nearest  land. 

3.  The  ANNA  BECK,  July  2,  at  66  miles  from  nearest  land. 

4.  The  DOLPHIN,  July  12,  at  42  miles  from  nearest  land. 

5.  The  ALFRED  ADAMS,  August  6,  at  62  miles  from  nearest  land. 

6.  The  ADA,  August  25,  about  15  miles  northward  from  Ounalaska  Island. 

The  foregoing  declarations  and  Report  corroborate  the  statements  of  numerous 
witnesses  cited  by  the  United  States  to  show  that  the  best  pelagic  catches  are  often 
made  at  great  distances  from  the  Pribilof  Island. 
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Mr.  CARTER. — These  were  all  in  Behring  Sea? 

Mr.  COUDERT. — Yes.  I  will  now  ask  Mr.  Lansing  to  point  out  Una- 
laska  Island. 

[Mr.  Lansing  then  did  so.] 

Mr.  PIIELPS. — That  is,  150  miles  from  the  Pribilof  Islands. 

Mr.  COUDERT. — Directly  in  the  course  of  migration.  As  I  have  said 
before,  Captain  William  Cox  was  100  miles  to  the  wtst. 

The  President  of  the  Tribunal  will  remember  that  some  question  was 
raised  the  other  day  as  to  the  number  of  seals  taken  by  pelagic  sealers. 
Captain  Cox  is  the  gentleman  who  took  1,000  in  4  days,  and  this  testi- 
mony, the  learned  Tribunal  will  observe,  also  corroborates  the  charges 
that  we  have  made.  Before  dismissing  the  subject  I  will  call  attention 
to  this  fact,  that  nowhere  does  any  one  witness,  of  all  this  number 
whose  deposition  I  have  read,  claim  that  seals  were  caught  more  than 
200  miles  to  the  West  of  the  islands.  When  you  consider  that  the 
Commander  Islands  are  800  miles  off,  you  will  notice  that  all  these  are 
in  the  zone  of  the  Pribilof  Islands,  and  are  in  that  particular  group. 

Mr.  Justice  HARLAN. — The  Commander  Islands  are  800  miles  to  the 
West,  you  say. 

Mr.  COUDERT.— Yes. 

Sir  CHARLES  KUSSELL. — I  did  not-know  that. 

Mr.  COUDERT. — Very  nearly,  in  round  figures,  800  miles. 

Now  with  regard  to  the  question  of  dead  pups  the  learned  Tribunal 
will  find  that  considerable  space  is  devoted  to  the  examination  of  that 
question,  and  the  origin  of  their  death.  Of  course  these  animals  will 
die,  as  all  animals  will,  and  a  certain  portion  of  them  Avould  perish 
under  the  best  circumstances,  but  when  there  is  a  large  loss,  and  that 
loss  is  coincident  with  the  death  of  the  mother,  I  do  not  think  we  need 
go  into  any  careful  examination  or  balancing  of  testimony.  If  we  find 
a  man  with  a  bullet  through  his  brain  lying  on  the  ground,  even  in  the 
hot  sun  of  July,  we  assume  that  he  was  killed  by  that  bullet,  and  not 
by  sunstroke,  and  so  when  we  find,  at  a  certain  period  of  the  year, 
that  a  large  number  of  pups  die  on  the  islands,  that  they  are  emaci- 
ated, and  when  they  are  opened  there  is  nothing  in  their  stomachs,  or 
nothing  but  a  very  little  milk;  and  you  are  shown  at  the  same  time 
that  the  mothers  upon  which  they  depend  for  sustenance  have  been 
killed — unless  something  can  be  shown  that  primd  facie  appears  to 
account  for  the  death  outside  these  natural  causes,  we  must  assume 
that  they  died  of  starvation,  and  that  is  what  the  testimony  undoubt- 
edly shows. 

Therefore,  I  will  not  dwell  upon  that.  I  prefer  to  let  the  matter 
stand  as  it  is,  and  hear  what  arguments  our  friends  on  the  other  side 
may  have  to  state  on  the  subject.  Wre  simply  say,  the  natural  cause  of 
death  is  the  death  of  the  mother,  and  if  it  were  true,  as  it  is  hot,  that 
a  mother  would  suckle  more  than  her  own,  and  would  take  a  waif  when 
she  found  it,  from  maternal  instinct  and  charity,  then  the  difficulty 
would  be  only  slightly  minimized,  because  the  supply  of  food  would  not 
be  sufficient  to  go  around  and  nourish  all  the  young. 

I  will  here  interrupt  the  regular  course  of  my  argument  to  answer  a 
question  of  the  learned  President  of  the  Tribunal  with  regard  to  the 
action  of  Russia  in  seizing  pelagic  sealers.  In  the  Case  and  Counter 
Case  of  the  United  States  and  Appendix  on  pages  201, 202,  203  and  204 
is  all  the  information  that  Ave  have  upon  the  subject.  It  is  imperfect; 
it  is  by  no  means  as  full  as  the  Tribunal  might  like  to  have  it;  but  the 
learned  Arbitrators  will  understand  that  that  is  not  a  subject  upon 
which  we  can  have  any  official  evidence,  and  we  must  let  the  evidence 
such  as  has  appeared  in  the  Case  speak  for  itself. 
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On  the  first  page  I  have  pointed  out,  N°  201,  there  is  an  extract  from 
the  Victoria  News  of  August  .'Jlst,  1SJ)1.  It  is  ratlin-  hysterical  in  its 
general  tone  and  perhaps  I  ought  not  to  read  it  in  a  solemn  judicial  pro- 
ceeding. It  talks  about  "Bassian  Piracy",  u  Startling  Story",  and  it 
loses  a  good  deal  probably  by  being  published  as  an  extract  and  also  by 
not  having  the  large  capital  letters  that  emphasi/e  the  wrong  committed 
by  Russia.;  1  will  pass  that  and  take  the  next  page  2(rj. 

The  London  Standard  of  September  the  10th  states  the  fact  in  more 
moderate  language: 

The  Minister  of  Marine  is  preparing  a  case  to  submit  to  the  British  Government 
relative  to  the  seizure  of  Canadian  sealers  by  the  Russian  cruisers  oft'  CO]>JH-I  Island. 
He  says  the  seizures  were  made  not  in  Behring  Sea  but  in  the  North  Pacific,  and 
that  they  are  most  glaring  violations  of  the  treaty  between  Russia  and  Great  Britain 
in  1888. 

That  is  a  misprint  there.    It  is  not  1888.    It  is  probably  1858  or  1859. 

Mr.  Justice  HARLAN. — There  was  a  treaty  in  1858. 

Mr.  OOUDERT. — Then  it  is  probably  1858.  We  also  have  an  extract 
from  the  London  Financial  Times  of  September  15, 1892,  five  days  after 
this.  It  is  written  from  Victoria,  British  Columbia,  on  the  13th  {Sep- 
tember but  it  is  published  in  the  London  paper  on  the  15th: 

A  comparison  of  the  statements  made  by  the  captain  of  the  Russian  cruiser  which 
seized  a  number  of  Canadian  sealers  in  the  Northern  Pacific  and  the  regular  charts 
prepared  by  the  agents  of  the  marine  department  shows  that  the  Schooner  Willie 
McGowan  was  42  1/2  miles  from  the  nearest  land  when  seized.  The  Rosie  Ohen  also 
appears  to  have  been  38  miles  and  the  Ariel  30  miles  out  at  sea.  The  sealer  Agnes 
Macdonald  arrived  here  to-day  and  reports  that  when  20  or  30  miles  from  Copper 
Island  she  put  out  her  boats,  which  were,  however,  soon  driven  in  by  the  Russians. 
The  Vancouver  Belle  and  other  vessels  have  been  seized  all  they  contained  being  con- 
fiscated. The  Russians  are  said  to  have  declared  that  they  would  seize  the  British 
schooners  wherever  they  found  them,  no  matter  what  distance  from  the  shore.  The 
sealer  Libbie  will  probably  make  a  trip  to  the  southern  Pacific. 

Then  we  have  in  the  next  page  a  letter  from  Collector  Milne  of  Vic- 
toria to  the  Canadian  Minister  of  Marine  and  Fisheries.  This  is  writ- 
ten in  the  same  year  October  8th,  1892,  and  published  in  the  London 
Times  of  November  llth,  1892. 

Mr.  Justice  HARLAN.— That  is  a  letter  to  the  Collector. 

Mr.  COUDERT. — "From  the  Collector"  it  is  headed  on  the  top  of  the 
page,  but  I  think  that  must  be  an  error,  I  think  it  is  to  the  Collector. 

Sir,  As  requested  by  you,  we  have  measured  the  distance  on  the  chart  of  Behring 
Sea,  as  given  by  you  showing  the  exact  places  where  the  three  British  Schooners  were 
seized  by  the  Russian  cruiser  Zabiaka  and  the  Russian  Fur  Company's  steamer  Kotik. 
Schooner  Willie  McGowan,  latitude  50°,  50'  N.,  longitude  167°,  50'  E.,  a  distance  of 
42  1/2  miles  from  Copper  Island  the  nearest  laud. 

Schooner  Rosie  Olsen,  latitude  34°,  24'  N. ;  longitude  165°,  40'  E.,  a  distance  of  38 
miles  from  Behring  Island  the  nearest  land. 

Schooner  Ariel,  latitude  54°,  10'  N.,  longitude  167°,  40'  E.,  a  distance  of  30  miles 
from  Copper  Island,  the  nearest  land. 

Yours  respectfully. 

Then  finally,  and  that  is  all  I  have  to  read  on  the  subject,  it  may  be 
interesting  to  the  Tribunal  to  hear  a  paragraph  from  page  204  on  this 
subject. 

The  said  latitude  54C  18'  north,  longitude  167°  19'  east,  is,.by  correct  observation 
measured  by  me,  on  the  United  States  Coast  Survey  Chart,  N°  900,  more  than  50 
miles  from  Copper  or  Behring  Islands  on  the  high  seas,  and  not  in  Russian  waters; 
when  at  said  time,  and  in  the  latitude  and  longitude  above  mentioned,  on  the  15th 
day  of  July,  A.  D.  1892,  as  aforesaid,  and  not  being  at  the  time  hunting  or  fishing, 
and  not  having  at  any  time  fished  or  hunted  seals  in  Russian  waters,  but  being  at 
said  time  on  my  course  for  the  Kurile  Islands,  as  aforesaid,  the  said  schooner  was 
boarded  by  an  officer  from  the  Russian  war  cruiser  Zabiaka,  which  said  war  cruiser 
Zabiaka  was  at  all  times  herein  mentioned,  a  regularly  commissioned  war  cruiser 
belonging  to  the  Russian  Government,  armed  for  offensive  and  defensive  warfare,  and 
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acting  under  the  authority  and  by  the  directions  of  the  said  Russian  Government: 
and  I  was  l>y  said  Russian  officer  ordered  to  couie  on  board  of  said  cruiser  with  all  the 
schooner's  papers;  I  accordingly  went  011  board,  and  the  captain  of  said  cruiser, 
after  examining  the  schooner's  papers,  arrested  me,  and-  then  had  all  the  crew  of 
said  schooner,  except  the  mate,  brought  on  board  of  said  cruiser,  and  I  and  the  crew 
of  the  schooner  were  kept  on  said  cruiser  as  prisoners.  The  said  Russian  cruiser 
then  and  there  seized  said  schooner  C.  H.  White,  and  towed  it  to  Michelovsly  Bay, 
Behring  Island,  and  then  placed  said  schooner  under  prize  crew  and  sent  it  to  Petro- 
paulovsky,  and  the  cruiser,  with  me  and  the  crew  of  said  schooner  as  prisoners,  sailed 
to  Petropaulovsky  and  arrived  there  on  the  20th  day  of  July,  A.  D.  1892;  and  while 
011  board  the  said  cruiser,  I  was  by  the  Captain  of  said  cruiser  forced  to  sign  a  paper 
in  Russian,  which  I  did  not  understand,  the  said  Captain  threatening  to  send  me  to 
Siberia  unless  I  signed  said  paper,  and  I  only  signed  said  paper  under  protest  in  con- 
sequence of  said  threat  and  the  duress  exercised  by  said  Captain  of  said  cruiser. 

The  Russian  Government  seized  said  schooner  C.  H.  White,  as  hereinbefore  set  forth, 
but  I  do  not  know  what  disposition  was  made  of  said  schooner,  but  I  am  advised  and 
believe  and  therefore  allege,  that  said  schooner  was  repainted  and  retitted  and  used 
by  said  Russian  Government,  and  is  now  in  its  possession,  and  by  it  used. 

That  is  all  the  testimony  that  we  have  on  this  subject. 

The  PRESIDENT.  — There  was  a  protest  of  the  captain. 

Mr.  COUDERT. — A  deposition  in  which  he  filed  a  claim  against  the 
Eussian  Government  in  consequence  of  this  seizure. 

The  PRESIDENT. — What  is  the  consequence  of  this? 

Mr.  COUDERT. — So  far  as  we  know  the  Eussian  Government  is  using 
this  ship  yet. 

The  PRESIDENT. — And  your  Government  said  nothing  about  it. 

Mr.  COUDERT. — No  action,  as  far  as  we  know,  was  taken. 

The  PRESIDENT. — Do  you  suppose,  as  Counsel  for  the  United  States, 
that  the  Eussiau  Government  was  acting  in  accordance  with  your 
principles. 

Mr.  COUDERT. — That  is  only  fair  to  assume.  In  the  first  place  there 
is  a  good  deal  of  similarity  between  the  actions  of  the  two  Govern- 
ments in  the  two  seizures,  and  our  Government  would  have  taken 
action  certainly  if  it  had  not  considered  that  the  proceeding  was  proper 
and  in  accordance  with  its  own  view  of  right. 

Sir  CHARLES  EUSSELL. — The  conclusion  of  that  is  the  protest  of  the 
captain. 

Mr.  COUDERT. — Yes,  it  is  filed  in  the  State  Department. 

Sir  CHARLES  EUSSELL. — It  says  he  duly  noted  the  protest. 

Mr.  COUDERT. — What  is  the  point?  Do  you  wish  me  to  read  any- 
thing more?  I  will  if  you  desire  it. 

Sir  CHARLES  EUSSELL. — No. 

Mr.  Justice  HARLAN. — It  is  a  regular  marine  protest. 

Mr.  COUDERT. — There  is  one  point  to  which  I  call  the  attention  of 
the  High  Tribunal  and  that  is  the  number  of  seals  lost  by  wounding, 
or  by  killing  and  losing.  In  connection  with  that  I  would  briefly  refer 
to  the  British  Commissioners'  Report  as  giving  the  view  most  favor- 
able to  the  Government  of  her  Majesty,  section  004. 

Seals  thus  met  with  upon  the  sea  surface  are  roughly  classed  by  the  hunters  as 
"  sleepers'7  and  "travellers"  and  the  former  a  re  of  course,  the  most  easily  approached. 
Whether  in  canoes  or  boats,  paddles  are  employed  in  preference  to  oars  as  they  enable 
a  more  noiseless  approach  to  the  seals.  When  a  seal  is  seen,  the  boat  or  canoe  is 
quietly  but  swiftly  impelled  toward  it  till  the  hunter  believes  that  he  has  arrived 
within  sure  range  when  he  fires. 

If  killed,  as  happens  in  the  majority  of  cases,  especially  now  that  the  shot-gun 
has  superseded  the  rifle,  the  seal  may  either  remain  floating  upon  the  surface,  or 
begin  to  sink  slowly.  In  either  case,  the  boat  or  canoe  is  at  once  urged  forward, 
and  if  the  carcase  which  does  not  differ  much  in  specific  gravity  from  the  water,  is 
already  partly  submerged,  it  is  at  once  secured  with  a  15  foot  gaff,  and  hauled  on 
board.  If  the  seal  should  happen  to  be  merely  badly  wounded,  it  either  struggles 
upon  the  surface  until  gaffed,  or,  if  retaining  strength  to  do  so,  dives.  If  quite 
lightly  wounded,  as  of  course  happens  in  some  cases,  it  may  eventually  escape;  but 
if  severely  wounded  it  is  probably  killed  at  the  next  rise  after  a  short  submersion. 
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These  are  some  of  the  chances  that  an  animal  has  for  its  life. 

\\ Y  an-,  informed  th;it  it  has  l.rni  l.-arm-d  by  rxprri«-nrr  that  srals  may  cusily  be 
lost  it'  shot  in  the  iirck,  as  in  this  case  the  muscular  contrari  inn  of  the  hn<ly  often 
forces  most  of  the  air  from  the  lungs,  and  the  carcase  thru  may  sink  much  more 
rapidly  than  usual. 

How  often  these  animals  may  be  shot  in  the  neck  is  apparent  when 
you  consider  that  the  head  is  the  part  which  is  mot  exposed  in  many 
cases,  SO  that  you  have  all  these  chances  ol'  escape  lor  the  seals.  In 
the  first  place  he  may  escape  as  a  can  ase,  dead,  and  go  to  the  bottom, 
when  he  does  no  good  to  anybody,  or  he  may  be  badly  wounded,  or 
sniliciently  wounded,  simply,  to  escape. 

That  there  are  some  lost  in  this  way,  of  course  is  admitted.  How 
many,  is  the  question?  As  I  have  said,  50  or  60  per  cent  is  the  pro- 
portion stated  by  us  of  those  lost.  The  British  Commissioners  pro- 
duce authority  to  show  the  number  is  much  smaller;  but  when  the 
Members  of  this  High  Court  read  the  testimony,  they  will  find  that 
the  pelagic  sealers,  when  they  talk  of  losing  the  seals  that  they  shoot, 
as  a  general  rule,  and  almost  in  every  case  only  speak  of  the  seals  that 
they  kill;  that  is  to  say,  they  shoot  a  seal  and  they  lose  it,  and  they 
call  that  a  loss;  but  they  say  when  they  wound  them  slightly, — they 
get  well, — no  doubt,  they  get  well.  I  do  not  think  we  are  bound  to 
accept  their  theory;  but,  certainly,  some  do  get  well  because  they  are 
found  with  shot  in  their  skins  on  the  Pribilof  Islands.  But  the 
gravity  of  the  wound  is  a  matter  as  to  which  opinion  is  absolutely 
worthless.  It  is  enough  to  say  that  many  of  them  are  wounded,  anil 
some  of  them  must  naturally  die. 

Judge  J.  G.  Swan  of  Port  Townsend,  Washington,  is  cited  by  the 
British  Commissioners  at  section  623,  he  writes  as  follows : 

I  have  seen  several  Makah  Indians  who  have  been  here,  and  they  tell  me  that 
Indians  lose  very  few  seals,  whether  they  spear  or  shoot  them,  as  they  are  always 
so  near  the  seals  such  times  that  they  can  recover  them  before  they  sink.     Captaii 
Lavender,  formerly  of  the  Schooner  "  Oscar  and  Hattie",  who  is  a  very  fine  shot 
told  me  that  he  secured  ninety-five  seals  out  of  every  hundred  that  he  shot. 

Now  here  is  a  very  fine  shot,  an  exceptional  shot,  who  gets  95  out 
those  that  he  kills,  not  that  he  shoots  at.  You  will  find  that  running 
all  the  way  through.  He  says  that  "poor  hunters,  of  which  he  had 
several  on  his  vessel" — of  course  he  had;  he  was  bound  by  the  laws  to 
have  them : 

Would  fire  away  a  deal  of  ammunition  and  not  hit  anything,  but  would  be  sure 
to  report  on  their  return  to  the  vessel  that  they  had  killed  a  seal  each  time  they 
fired,  but  that  all  the  seals  sank  except  the  few  they  brought  on  board.  Captain 
Lavender  was  of  opinion  that  not  over  7  per  cent  of  seals  killed  were  lost. 

How  many  of  the  seals  wounded  were  lost  is  a  question  as  to  which 
he  gives  us  no  opinion. 

On  a  consultation  with  the  members  of  the  Sealers  Association  of  Victoria,  compris- 
ing owners  of  sealing  vessels  and  sealing  captains,  they  called  special  attention  and 
invited  inquiry  into  the  matter  of  the  number  lost.  They  explained  that  when  the 
seals  sink  after  being  killed,  as  they  often  do,  they  sink  slowly  on  a  slant,  so  that  it 
is  usually  quite  easy  to  gaff  them.  They  further  affirmed  that  the  result  of  the  seal- 
ing in  1891  was,  like  that  in  former  years,  to  show  that  the  loss  from  this  cause 
averaged  below  6  per  cent. 

That  is  not  being  able  to  recover  with  the  gaff  those  that  were  slant- 
ing oft'  after  being  killed. 

The  captain  of  the  "Eliza  Edwards",  interviewed  at  Vancouver,  stated,  as  the 
result  of  his  experience,  that  sealing  must  be  learnt  like  any  other  business.  That 
green  hands  might  lose  as  much  as  25  per  cent  of  the  seals  shot.  With  experienced 
the  loss  is  very  small.  It  might  possibly  amount  to  5  per  cent. 
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And  on  every  one  of  those  ships  one-half  the  men  were  green  hands 
and  this  25  per  cent  is  not  25%  of  total  loss  including  the  wounded  but 
only  25%  of  those  they  actually  shoot,  when  they  are  at  a  distance  of 
30  or  40  yards  and  by  the  time  they  get  up,  particularly  if  the  seal  is 
shot  in  the  neck,  it  sinks  and  cannot  be  recovered. 

I  have  here  the  extract  from  the  agreement  of  the  Sealers  Association 
which  I  read  the  other  day.  It  requires  that  all  hunters  in  excess  of 
three  shall  be  new  men  in  the  business  of  seal  hunting.  In  each  boat 
there  are  six  or  seven  men ;  so  that  half  the  men  are  these  green  hands 
who  fail  to  recover  one  quarter  of  the  seals  that  they  kill.  We  have 
the  testimony  of  this  journalist,  Mr.  McManus,  who  said  they  would  go 
out  and  blaze  away  all  day  and  come  back  with  nothing  at  all,  and  say 
they  had  killed  them  but  lost  them,  and  that  the  powder  was  bad,  or 
the  boat  was  clumsy.  There  is  no  reason  to  suppose  that  the  testimony 
of  this  gentleman  was  not  true,  and  there  is  no  reason  to  suppose  that 
there  were  worse  shots  on  his  boat  than  on  any  other. 

I  will  read  some  very  brief  extracts.  I  will  not  trouble  the  court  to 
look  at  the  volumes,  but  will  give  it  to  my  friends  on  the  other  side  as 
I  go  on.  It  is  so  very  brief  that  the  court  would  be  troubled  to  very 
little  purpose.  I  am  about  reading  from  the  Case  of  the  United  States, 
Appendix,  vol.  II,  p.  313.  This  is  what  Peter  Andersen  of  Victoria,  a 
sealer,  says: 

I  have  been  engaged  in  the  last  three  years  in  taking  seal  in  the  North  Pacific 
Ocean  and  Behring  Sea  in  capacity  of  boat-steerer.  The  vessels  I  was  employed  on 
are  as  follows:  Black  Diamond,  Ariel,  and  Umbrina,  all  British  schooners.  First  saw 
and  took  seal  off  Cape  Flattery  in  March  and  we  followed  them  clear  up  the  coast 
into  Behring  Sea,  where  we  arrived  about  July  1st.  Shot  gun  and  rifle  exclusively 
in  the  boats  I  was  in,  thence  I  am  satisfied  that  33  1/3  per  cent  shot  with  a  shot  gun 
are  lost,  and  when  a  rifle  is  used  a  larger  per  cent  are  lost  when  killed. 

That  is  more  than  half  where  a  rifle  is  used.  That  is  in  perfect  accord 
with  the  British  Commissioners  who  say  that  the  shot  gun  is  much 
more  deadly.  They  recommend  superseding  the  rifle  with  the  shot  gun. 

BERNARD  BLAIDNER,  of  Victoria,  a  sealer,  says : 

On  an  average  we  saved  one  out  of  three  that  were  killed. 

I  want  to  call  the  attention  of  the  court  to  that  language  used  in 
almost  every  one  of  the  depositions.  I  admit  that  at  first  I  was  misled 
and  did  not  see  the  point  of  the  distinction.  There  are  two  ways,  one 
killing  the  animal  and  losing  him  so  that  you  cannot  recover  him  at 
any  time,  and  the  other  wounding  him  and  allowing  him  to  escape. 

Mr.  CHRIST  CLAUSEN,  of  Victoria,  master  mariner,  says: 

The  Indian  hunters,  when  they  used  spears  saved  nearly  every  one  they  struck. 
It  is  my  observation  and  experience  that  an  Indian,  or  a  white  hunter  unless  very 
expert,  will  kill  and  destroy  many  times  more  than  he  will  save,  if  he  uses  firearms. 
It  is  our  object  to  take  them  when  asleep  on  the  water,  and  any  attempt  to  capture 
a  breaching  seal,  generally  ends  in  failure. 

Alfred  Dardeau  of  Victoria,  sealer,  was  out  sealing  in  1890  and 
caught  2,159  skins.  He  says: 

We  had  seven  boats,  and  a  stern  boat  and  three  men  to  a  boat.  Our  hunters  used 
shot  guns,  and  were  good  hunters.  They  lost  a  good  many  seals,  but  I  do  not  know 
what  proportion  was  lost  to  those  killed.  Some  of  the  hunters  would  lose  four  out 
of  every  six  killed.  We  tried  to  shoot  them  while  asleep,  but  shot  all  that  came  in 
our  way.  If  we  killed  them  too  dead  a  great  many  would  sink  before  we  could  get 
them  and  were  lost.  Sometimes  we  could  get  some  of  these  that  had  sunk  with  the 
gaff  hook,  but  could  not  save  many  that  way.  A  good  many  are  wounded  and  escape 
only  to  die  afterwards. 

Hunters  talk  about  the  seals  increasing  from  year  to  year,  but  I  know  they  are 
decreasing,  and  if  they  keep  on  killing  them  the  way  they  do  now  there  will  not  be 
any  left  in  a  few  years. 

—27 
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Jamrs  I  lay  ward  of  Victoria,  a  sealer  has  liad  la  rye  experience, 
out  in  1887, 1888, 1890.     Ho  says : 

J  do  not  think  wo  got  over  one  hall'  that  we  killed  and  wounded.  Have  seen  >i\ 
out  of  seven  killed  sink  and  wen-  lost,  he  fore  we  could  get  to  them.  Thin  happened 
last  year  in  a  boat  I  wns  in.  I  think  the  seals  are  not  near  us  plenty  as  a  few  \  i-ars 
Ago.  and  they  are  much  more  shy  and  harder  to  catch  now  than  they  \M-H-  when  I 
first  went  out  sealing.  I  think  this  is  caused  by  hunting  them  so  much  with  guns. 

J.  Johnson  of  Victoria.  He  was  out  six  years  of  his  life  sea  lino;. 
1 1  o  says : 

About  40. per  cent  shot  with  a  shot  gnu  are  lost.     When  a  ritle  is  used  a 
cent  is  lost. 

Morris  Moss,  Furrier,  and  Vice-President  of  the  Sealers  Association 
of  Victoria,  says — this  is  an  opinion,  and  will  go  for  what  it  is  worth. 
He  says : 

I  cannot  say  how  many  seals  are  killed  and  wounded  but  there  is  no  doubt  that 
green  hunters  lose  many  while  those  more  experienced  in  the  business  lose  fewer. 

There  is  no  doubt  about  that,  and  it  is  conceded  by  the  British  Com- 
missioners. 

What  Mr.  McManus  says  I  have  already  read.  He  is  the  journalist 
whose  diary  I  have  already  given  to  the  Court. 

Mr.  King  Hall,  who  is  a  subject  of  Her  Majesty,  a  correspondent  of 
the  New  York  Herald,  was  ou  the  Otto  at  the  same  time.  He  says: 

I  am  convinced  that  at  the  very  least  our  hunters  lose  50  per  cent  of  the  seals  they 
hit.  and  probably  the  majority  of  those  hit  ultimately  die. 

Mr.  Daniel  McLean  whom  I  have  cited  before,  and  who  is  spoken  of 
as  a  successful  sealer  by  the  Canadian  inspector  of  fisheries  is  quoted. 
He  is  asked  the  question  : 

According  to  your  experience  what  percentage  of  animals  that  are  shot  at,  are 
actually  taken  by  the  boats?  A.  That  is  according  to  the  amount  of  ammunition  we 
use.  About  one  third  are  taken. 

Charles  Peterson  says  he  went  out  sealing  1886,  1887,  1889,  1890  and  1891.  Seals 
were  caught  by  them  (Indians)  with  spears  and  but  few  were  lost;  but  since  the  shot 
gun  has  come  into  use  a  great  many  are  destroyed  and  lost. 

Henry  Moxon  of  London,  Furrier,  gives  his  opinion  from  common 
report: 

Have  you  not  heard  it  alleged  that  pelagic  sealing  is  a  wasteful  method  because 
of  the  number  of  seals  that  are  wounded  and  sink  before  they  can  be  picked  up? — 
A.  I  have  heard  that  reported,  but  the  result  of  my  conversation  with  a  large  num- 
ber of  old  sealers  and  experienced  men  in  Victoria  is  quite  contrary,  and  I  am  con- 
vinced that  not  more  than  one  in  seven  is  lost.  Certainly  a  skilled  hunter  would 
not  lose  more. 

This  is  the  testimony  of  our  friends  on  the  other  side,  given  by  a 
gentleman  who  evidently  meant  to  aid  in  minimizing  the  loss.  He  is 
convinced — that  is  as  far,  evidently  as  he  can  go — that  not  more  than 
one  in  seven  is  lost. 

Michael  White  of  San  Francisco,  a  sealing  captain,  says  that  not 
more  than  one  out  of  three  is  secured. 

It  makes  no  difference  whether  that  is  actually  correct.  It  may  be 
five  per  cent  or  ten  per  cent.  All  we  mean  by  this  is,  that  superadded 
to  the  enormous  loss  by  the  killing  of  the  males  is  the  loss  by  killing 
and  losing  these  females.  We  have  the  testimony  of  over  200  witnesses 
on  this  and  the  high  court  will  find  further  testimony,  if  it  is  required, 
at  pages  469  to  510  of  the  Appendix  to  the  Argument. 

One  single  word  more  as  to  the  management.  The  British  Govern- 
ment have  endeavored  to  show  that  too  many  male  seals  have  been 
killed  on  the  Pribilof  Islands  beginning  with  the  year  1870,  and  that  a 


ORAL  ARGUMENT  OF  FREDERICK  R.  COUDERT,  ESQ.    419 

gradual  deterioration  in  the  herd  has  been  taking  place.  Even  if  this 
could  be  shown,  it  would  form  no  justification  for  pelagic  sealing  and 
would  therefore  be  considered  irrelevant.  Suppose  it  were  true;  sup- 
pose the  United  States  had  been  reckless  or  had  employed  corrupt  and 
bad  agents,  the  principle  is  admitted  to  be  good.  The  property — I  will 
not  say  is  conceded — but  is  proved  to  be  theirs  on  the  islands;  and  it 
pelagic  sealing  is  destructive,  the  fact  that  we  must  do  our  sealing  on 
the  islands  cannot  be  disputed.  Suppose  these  seals  to  be  under  the 
control  of  the  United  States  at  sea  as  well  as  on  the  islands.  Would 
it  make  any  difference,  and  would  anybody  say  that  we  had  less  right 
to  protect  seals  at  sea  because  they  were  not  treated  properly  on  the 
si  i  ore. 

There  is  no  evidence,  however — and  I  shall  not  pursue  the  subject  in 
rny  anxiety  to  close  the  argument  to-day — to  show  that  any  bad  results 
followed  upon  the  killing  of  a  hundred  thousand  male  seals  prior  to  the 
introduction  of  pelagic  sealing;  and  that  is  the  point  upon  which  I 
insist  and  to  which  I  most  strenuously  call  the  attention  of  the  court — 
that  there  was  no  complaint,  no  loss,  no  difficulty,  and  that  every  thing 
went  on  prosperously  and  satisfactorily  until  the  enormous  depreciation 
in  the  herd  caused  by  pelagic  sealing  became  manifest. 

This  point  has  been  treated  carefully  in  the  Counter  Case  of  the 
United  States,  and  I  will  dismiss  the  subject  by  reading  short  extracts 
from  it.  I  read  from  the  Counter  Case  of  the  United  States,  page  65. 

In  establishing  their  assertion  that  the  number  of  seals  annually  killed  on  the 
Islands  was  excessive,  it  is  insisted  by  the  United  States  that  the  Commissioners 
should  be  confined  to  the  first  decade  of  the  lease  of  the  Pribilof  Islands  to  the 
Alaska  Commercial  Company  (1871-1880),  because  pelagic  sealing  was  then  too  insig- 
nificant to  perceptibly  affect  seal  life,  and  that  any  consideration  of  the  manage- 
ment subsequent  to  the  introduction  of  pelagic  sealing,  which  is  admitted  to  be  a 
factor  "tending  towards  decrease"  (Sec.  60),  is  irrelevant  to  the  question  at  issue, 
unless  it  can  be  shown  that  there  was  a  sufficient  increase  in  the  number  of  seals 
killed  on  the  Islands,  or  sufficient  changes  in  the  methods  employed  in  taking  the 
quota,  to  materially  affect  and  deplete  the  seal  herd,  even  without  the  introduction 
of  pelagic  sealing. 

There  is  no  pretence  of  that.  There  is  no  pretence  anywhere  that  if 
it  had  not  been  for  the  introduction  of  pelagic  sealing  there  would  have 
been  such  a  decrease  on  the  islands  as  to  imperil  the  existence  of  the 
herd.  The  British  Commissioners  themselves  do  not  so  pretend. 

On  page  67 : 

The  United  States,  however,  insist  that  the  failure,  if  any,  to  take  into  account 
the  "new  factor"  (viz,  pelagic  sealing)  is  wholly  irrelevant  to  the  true  issue,  and 
they  have  presented  testimony  in  relation  to  the  management  on  the  Islands  for  the 
purpose  of  showing,  and  which  shows,  that  such  management  could  not,  under 
normal  conditions,  have  caused  a  decrease  in  the  Pribilof  seal  herd. 

The  report  fails  to  establish — and  wre  assert  this  with  great  confidence — a  single 
instance,  where  the  management  on  the  Islands  or  the  methods  employed  thereon 
have  been  changed  since  1880  from  the  "  appropriate  and  even  perfect"  system 
adopted  in  1870,  or  where  the  number  of  seals  killed  annually  has  been  increased 
beyond  the  annual  quota  of  the  first  ten  years  of  the  lease. 

I  will  read  a  few  lines  more  ^nd  then  submit  this  part  of  the  case  to 
the  court.  I  read  from  page  69 : 

The  alleged  excessive  killing  of  male  seals  must  rest  entirely  on  the  proposition, 
which  the  Report  endeavours  to  establish,  that,  by  means  of  this  license  to  slaughter 
100,000  young  males  on  the  Islands,  the  breeding  males  have  become  so  depleted  as 
to  be  unable  to  fertilize  the  females,  thus  creating  a  decrease  in  the  birth  rate 
sufficient  to  account  for  the  present  condition  of  the  Alaskan  seal  herd.  To  estab- 
lish this,  the  Commissioners  refer,  among  other  things,  to  the  report  to  the  Treasury 
Department  in  1875  of  Captain  Charles  Bryant.  This  official  did,  as  stated  in  the 
Report  (Sec.  678),  advise  the  Secretary  of  the  Treasury,  in  view  of  his  observations, 
to  reduce  the  number  of  the  quota  to  85,000  skins;  but  the  true  reason  of  this 
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recommendation  is  obscured  in  the  Report  by  a  collection  of  quotations  from  various 
writings,  of  which  he  is  the  author,  and  by  placing  an  erroneous  interpretation  on 
his  language. 

He  is  then  cited  to  say  this : 

In  the  season  of  1868,  before  the  prohibitory  law  was  passed  and  enforced,  numer- 
ous parties  sealed  on  the  Islands  at  will  and  took  about  two  hundred  and  lii'ty 
thousand  seals.  They  killed  most  ly  all  the  pi  <  id  net  of  1866-77.  In  making  our  cal- 
culations for  breeding  seals  we  did  not  take  that  loss  into  consideration,  KO  that  in 
1ST- -73,  when  the  crop  of  1866-69  would  have  mat  nred,  we  were  a  little  short.  Tin-He 
seals  had  been  killed.  For  that  reason,  to  render  the  matter  doubly  sure,  I  rec -«HM- 
memled  to  the  Secretary  a  diminution  of  15,000  seals  for  the  ten  years  ensu in »•.  I 
do  not,  however,  wish  to  be  understood  as  saying  that  the  seals  are  all  decreasing — 
that  the  proportionate  number  of  male  seals  of  the  proper  age  to  take  is  decreasing. 

Q.  The  females  are  increasing? 

A.  Yes,  sir;  and  consequently  the  number  of  pups  produced  annually. 

On  page  73: 

The  other  class  of  statements  or  conclusions  advanced,  to  show  that  the  breed- 
ing and  non-breeding  seals  decreased  during  the  ten  years  following  the  leasing  of 
the  Pribilof  Islands  in  1879,  may  be  divided  into  three  heads,  namely,  an  alleged 
increased  proportion  of  females  to  breeding  males,  an  alleged  recognition  by  the 
lessees  of  the  decrease  of  male  seals,  and  alleged  overdriving  and  resort  to  new  areas 
to  obtain  the  quota.  The  first  allegation  is  based  entirely  on  comparisons  between 
the  early  years  of  the  lease  of  1870  and  the  last  two  or  three  years  of  the  same 
(1889-1891).  The  United  States  insist  that  such  comparisons  are  irrelevant,  for,  even 
if  the  breeding  males  were  disproportionately  few  during  the  latter  years,  it  is  the 
result  of  a  decreased  birth  rate  caused  by  pelagic  sealing. 

And  this  the  facts  will  show,  and  the  irresistible  inference  from  the 
facts  that  are  nncontradicted  must  establish  the  proposition,  that  the 
births  also  had  diminished  from  the  pelagic  sealing  during  those  years 
under  the  circumstances  stated  heretofore. 

As  to  the  question  of  driving  on  page  78.  The  Tribunal  will  under- 
stand what  is  meant  by  driving.  The  animals  are  carefully  selected. 
The  young  seals  are  driven  up  like  sheep  to  a  certain  inclosure  or  a  cer- 
tain place  where  they  are  kept  together.  Then  they  are  carefully 
selected.  It  is  stated  by  the  British  Commissioners  that  the  drives 
are  too  long  and  that  they  get  exhausted. 

The  question  of  driving  in  1879  from  areas,  before  reserved  and  untouched,  is  used 
in  the  Report  to  show  that  the  male  seals  had  decreased  to  such  an  extent  as  to 
compel  the  resort  to  those  hauling  grounds.  The  Commissioners  refer  to  this  in  the 
following  words:  "  Whatever  may  have  been  the  detailed  history  of  the  seal  inter- 
ests on  St.  Paul  in  the  intervening  years,  the  fact  that  in  1879  it  became  necessary 
for  the  first  time  to  extend  the  area  of  driving,  so  as  to  include  Zapadnie  and  Pola- 
vina  rookeries,  or  the  hauling  grounds  adjacent  to  them,  shows  conclusively  that  a 
great  change  for  the  worse  had  already  occurred  at  that  date." 

That  is,  at  that  time  they  were  obliged  to  take  in  a  new  area  that 
they  had  not  touched  before. 

This  statement  is  not  in  accord  with  the  facts.  Prior  to  1879  Polavina  had  been 
driven  from,  every  year  but  two. 

So  that  these  gentlemen  are  mistaken  as  to  the  fact. 

And  Zapaduie  had  supplied  its  portion  tc*the  quota  of  skins  every  year  of  the 
lease  prior  to  1879,  as  is  shown  in  the  table  cited. 

It  is  insisted  by  the  United  States  that  driving  and  redriving  after 
the. introduction  of  pelagic  sealing,  if  any  occurred,  was  directly  charge- 
able to  the  condition  created  by  open  sea  sealing.  We  do  not  deny, 
and  we  have  not  denied  that  pelagic  seal  hunting  introduced  a  new 
condition  or  factor  into  the  business  and  that  what  was  eminently 
proper  and  successful  and  led  to  the  prosperity  of  the  industry  became 
impossible  afterwards;  that  one  hundred  thousand  were  too  many;  and 
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that  the  United  States  Government  was  obliged  to  restrict  its  killing 
because  of  the  killing  on  high  seas  and  the  reduction  of  the  birth-rate. 
They  were  no  longer  born  as  they  were  before.  Taking  12,  13,  14,  15, 
20  thousand  female  seals  a  year  for  4, 5,  6,  7  or  8  years  naturally  caused 
an  enormous  decrease  in  the  birth-rate  so  as  actually  to  threaten  and 
begin  extermination. 

Does  any  one  undertake  to  justify  pelagic  sealing?  Does  any  man 
but  the  British  Commissioners  themselves,  with  their  new  born  zeal  in 
favor  of  this  industry,  say  that  pelagic  sealing  is  a  good  method  and 
that  killing  on  the  islands  is  a  bad  method? 

There  are  passages  in  their  report  in  which  they  speak  of  this  as  the 
ideal  system,  the  system  of  the  United  States.  They  say  the  system 
as  commenced  by  Russia  was  an  excellent  system  and  that  it  was  con- 
tinued by  the  United  States,  and  that  it  is  practically  the  ideal  system; 
but  they  say  the  contrary  at  section  76,  and  I  will  give  you  both  their 
opinions,  and  the  Arbitrators  will  choose  and  attribute  to  them  sin- 
cerity in  whichever  they  like. 

It  is  thus  clear  that  the  killing  of  seals  upon  the  breeding-islands  is  in  itself  an 
essentially  critical  and  dangerous  method  of  killing,  which  although  established  by 
long  custom  can  scarcely  be  otherwise  justified. 

There  is  a  plain  statement  that  killing  where  you  can  discriminate  is 
wrong. 

I  now  read  section  660  of  these  same  gentlemen  now  giving  their 
opinions: 

Theoretically  and  apart  from  this  question  of  number  and  other  matters  incidental 
to  the  actual  working  of  the  methods  implied  these  were  exceedingly  proper — 

That  is  our  methods  on  the  islands  which  they  have  just  condemned — 

These  were  exceedingly  proper  and  well  conceived  to  insure  a  large  continual 
output  of  skins  from  the  breeding  islands,  always  under  the  supposition  that  the 
lessees  of  these  islands  could  have  no  competitors  in  the  North  Pacific. 

I  do  not  ask  to  put  it  in  stronger  language.  I  ask  for  no  better  mode 
of  expressing  our  view  upon  that  subject,  that  these  methods  were 
theoretically  exceedingly  proper  and  well  conceived,  not  only  to  keep 
the  herd  in  good  order  but  to  secure  a  large  continual  annual  output, 
"always  under  the  supposition  that  the  lessees  of  these  islands  could 
have  no  competitors  in  the  North  Pacific." 

That  is  to  say,  the  system  on  the  islands  would  be  an  admirable 
system,  would  continue  to  work  in  the  future  as  it  has  worked  in  the 
past,  provided  pelagic  sealing  did  not  interfere.  With  that  we  will 
agree.  We  will  admit  that  our  system  cannot  co-exist  with  the  pelagic 
system,  and  that  you  have  to  condemn  the  one  or  the  other  in  your  own 
judgment.  There  is  no  circumscribing  it.  There  is  no  limitation  for 
it.  You  cannot  say  to  the  pelagic  sealers  you  will  do  this  for  twenty 
miles  or  30  or  40  or  50  miles  beyond  the  islands.  Either  you  must  con- 
demn or  you  must  permit.  To  say  that  you  are  to  give  us  a  zone  of  20 
miles  or  50  miles,  you  might  as  well  apply  a  bread  and  milk  poultice  to 
the  bite  of  a  rattle  snake,  to  cure  the  man  who  is  suffering.  It  has  to 
be  scotched  and  killed,  the  whole  business,  or  let  alone. 

There  were  a  number  of  paragraphs  which  I  had  laid  out  but  shall 
not  undertake  to  read.  But  there  is  a  paragraph  that  I  want  to  read 
because  it  may  be  seriously  intended.  Whether  it  is  actually  serious 
or  is  an  exhibition  of  grim  humor  on  the  part  of  these  gentlemen,  I 
do  not  know. 
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After  the  Tribunal  has  heard  it  read,  the  Tribunal  can  decide. 

It  is  an  implied  threat  that  if  the  United  States  do  not  so  conduct 
the  killing  on  land  that  pelagic  sealing  will  be  prosperous,  the  stream 
of  these  animals  may  be  diverted  to  some  other  place  by  the  ingenuity 
and  skill  of  man,  just  as  a  water  course  is  tapped  and  I  get  the  water 
from  your  farm  and  put  it  upon  mine.  Thus  these  ingenious  British 
Commissioners  have  threatened  us,  in  covert  and  scientific  and  polite 
language  with  taking  all  the  seals  away  and  putting  them  on  British 
territory;  and  all  because  the  seals  have  such  a  keen  sense  of  smell. 
It  is  section  524  of  the  British  Commissioners  report. 

This  is  particularly  worthy  of  consideration  in  the  case  of  the  Aleutian  Islands, 
where,  in  consequence  of  the  now  very  small  and  still  decreasing  number  of  natives, 
it  would  not  be  difficult  to  set  apart  reserves  for  this  purpose,  as  well  as  for  the 
propagation  of  the  sea-otter.  The  greatest  difficulty  in  the  case  of  the  fur-seal 
would  doubtless  be  found  in  the  matter  of  inducing  the  first  colonization  of  such 
new  rookery  grounds. 

To  that  I  fully  agree.  C'est  le premier  pas  qui  coiite,  as  St.  Denis  said 
when  his  head  was  taken  off.  So  it  would  be,  I  undertake  to  say,  if 
you  can  get  the  Pribilof  herd  to  stop  at  a  half  way  house  and  rest  and 
refresh  themselves  there  and  be  happy,  the  rest  would  be  compara- 
tively easy. 

But  as  it  has  been  shown  that  the  smell  of  the  formerly  occupied  rookeries  is  one 
of  the  chief — if  not  the  chief — attraction  to  the  first-arriving  seals,  and  as  this  smell 
is  inherent  chiefly  in  the  soil  of  these  rookeries,  it  is  perhaps  not  unworthy  of  con- 
sideration whether  the  transfer  of  portions  of  this  seal-impregnated  soil,  and  its 
scattering  over  suitable  places — particularly  such  as  lie  near  the  migration-route  of 
the  seal — might  not  lead  to  their  occupation.  In  any  case,  such  reservations  would 
soon  be  colonized  by  the  more  widely  wandering  sea-lions  and  hair-seals,  and  the 
security  and  increase  of  these,  would  probably  after  a  time  have  the  effect  of  pro- 
ducing a  sense  of  safety  which  might  induce  the  fur-seal  to  take  up  its  abode  there 
at  the  breeding  season.  The  principal  objection  to  experiments  of  this  kind  would 
be  the  cost  of  affording  the  necessary  protection,  but  if  such  islands  were  also  stocked 
with  and  preserved  for  the  blue-fox,  the  sale  of  the  skins  of  this  animal  might 
alone,  in  the  course  of  a  few  years,  be  sufficient  to  cover  a  large  part  of  this  cost. 

Similar  measures  would,  of  course,  be  also  worthy  of  consideration  in  the  case  of 
various  places  on  the  shores  of  British  Columbia,  or  on  the  Asiatic  coasts  of  the 
Pacific. 

Science  has  made  such  progress  that  I  do  not  think,  pursuing  this, 
that  it  is  necessary  even  to  raid  our  island  to  get  our  soil.  Of  course 
the  United  States,  if  this  be  so,  would  not  be  willing  to  have  ship  loads 
of  its  soil  transferred  for  the  purpose  of  colonizing  foreign  countries 
with  seals;  but  after  all,  chemistry  can  do  almost  anything,  and  I  sup- 
pose that  chemically  this  might  be  imitated,  and  the  sense  of  smell, 
however  acute,  of  these  animals,  might  not  detect  the  difference. 

But  whether  this  is  meant  seriously  or  not,  I  leave  the  court  to  deter- 
mine. I  confess  I  am  very  much  puzzled  about  it.  It  is  ingenious. 
Jules  Verne  might  enjoy  it  very  much,  and  write  a  book  upon  it.  I  am 
sure  he  might  succeed  in  populating  the  islands  to  his  entire  satisfaction. 

My  time  is  so  short  that  I  shall  call  the  attention  of  the  Court  in 
conclusion  only  to  some  of  the  opinions  of  the  naturalists.  On  pages 
411,  412,  and  following,  of  the  Appendix  to  the  Case  of  the  United 
States  are  the  letters  of  naturalists.  First,  we  have  a  statement  by 
Professor  Huxley. 

Sir  CHARLES  EUSSELL. — Will  you  read  the  paragraph  before  that? 

Mr.  COUDERT.— I  would  read  it  with  great  pleasure  if  I  did  not 
intend  to  close  the  argument  this  evening.  I  will  leave  it  to  you  to  read. 
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Here  is  what  our  friends  on  the  other  side  say  that 
Professor  HUXLEY  says. 

(Counter  Case  of  Her  Britannic  Majesty's  Government,  p.  183.) 

In  his  statement,  printed  in  the  Appendix  to  the  United  States  Case,  Professor 
Huxley,  on  the  subject  of  the  possibility  of  destroying  the  seals  when  on  the  breed- 
ing-islands, writes: 

In  the  case  of  the  fur-seal  fisheries,  the  destructive  agency  of  man  is  prepotent  on 
the  Pribiloff  Islands.  It  is  obvious  that  the  seals  might  be  destroyed  and  driven 
away  completely  in  two  or  three  seasons. 

That  is  a  part,  and  a  very  small  part,  of  what  he  says ;  and  on  page 
412  you  will  find  a  complete  statement,  which  our  friends  did  not  take 
down: 

Might  be  destroyed  and  driven  away  completly  in  two  or  three  seasons.  Moreover, 
as  the  number  of  '"  Bachelors"  in  any  given  season  is  easily  ascertained,  it  is  possible 
to  keep  down  the  take  to  such  a  percentage  as  shall  do  no  harm  to  the  stock.  The 
conditions  for  efficient  regulation  are  here  quite  ideal. 

That  is  the  tribute  that  Professor  Huxley  pays  to  our  system.  "The 
conditions  are  quite  ideal." 

Sir  CHARLES  RUSSELL. — He  then  goes  on  to  say  it  is  impracticable. 

Mr.  GOUDERT. — That  may  be.  I  mean  to  say  simply  this:  that  the 
extract  given  in  this  Counter  Case  gives  exactly  the  reverse  of  what 
this  eminent  gentleman  says. 

Mr.  Justice  HARLAN. — Read  the  sixth  paragraph  there  in  Professor 
Huxley's  letter. 

Mr.  COUDERT. — Yes. 

But  in  Beliring  Sea  and  on  the  Northwest  coast  the  case  is  totally  altered.  In 
order  to  get  rid  of  all  complications,  let  it  be  supposed  that  western  North  America, 
from  Behring  Straits  to  California,  is  in  the  possession  of  one  power,  and  that  we 
have  only  to  consider  the  question  of  the  regulations  which  that  power  should  make 
and  enforce  in  order  to  preserve  the  fur-seal  fisheries.  Suppose,  further,  that  the 
authority  of  that  power  extended  over  Behring  Sea  and  over  all  the  northwest 
Pacific  east  of  a  line  drawn  from  the  Shumagin  Islands  to  California. 

Under  such  conditions  I  should  say  (looking  at  nothing  but  the  preservation  of 
the  seals)  that  the  best  course  would  be  to  prohibit  the  taking  of  the  fur-seals  any- 
where except  on  the  Pribilof  Islands,  and  to  limit  the  take  to  such  percentage  as 
experience  proved  to  be  consistent  with  the  preservation  of  a  good  average  stock. 
The  furs  would  be  in  the  best  order,  the  waste  of  life  would  be  least,  and,  if  the 
system  were  honestly  worked  there  could  be  no  danger  of  overfishiug. 

Sir  CHARLES  RUSSELL. — Will  you  read  No.  7.  The  Arbitrator  has 
asked  you  to  read  No.  6. 

Mr.  COUDERT. — I  will,  out  of  deference  to  my  learned  friend  on  the 
other  side: 

However,  since  northwest  America  does  not  belong  to  one  power,  and  since  inter- 
national law  does  not  acknowledge  Behring  Sea  to  be  a  mare  clausum,  nor  recognize 
the  jurisdiction  of  a  riverain  power  beyond  the  3-mile  limit,  it  is  quite  clear  that  this 
ideal  arrangement  is  impracticable. 

The  Case  of  the  fur-seal  fisheries  is,  in  fact,  even  more  difficult  than  that  of  the 
Salmon  fisheries,  in  such  a  river  as  the  Rhine  where  the  upper  waters  belong  to  one 
power  and  the  lower  to  another. 

I  read  Professor  Huxley's  opinion  as  a  naturalist,  and  not  as  a  man 
versed  in  international  law;  I  do  not  think,  therefore,  that  makes  any 
difference.  I  am  satisfied  he  can  suggest  no  better  system,  and  accord- 
ing to  him,  if  honestly  administered,  it  is  an  ideal  system  on  the  land. 

Dr.  Sclater  says : 

1.  Unless  proper  measures  are  taken  to  restrict  the  indiscriminate  capture  of  the 
fur-seal  in  the  North  Pacific,  he  is  of  opinion  that  the  extermination  of  this  species 
will  take  place  in  a  few  years,  as  it  has  already  done  in  the  case  of  other  species  of 
the  same  group  in  other  parts  of  the  world. 
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2.  It  seems  to  him  that  the  proper  way  of  proceeding  would  be  to  stop  the  killing 
of  femalen  and  young  of  the  In i  seal  altogether  or  as  far  aa  possible,  and  to  restrict 
the  killing  of  the  mules  to  a  certain  number  in  each  year. 

3.  The  only  way  he  can  imagine  by  which  these  rules  could  he  carried  out  is  by 


killing  t'ne  seals  only  in  the  islands  at  the  breeding  time  (at  which  time  it  appears 
the  youn.^  males  keep  apart  from  the  females  and  old  males)  and  by  preventing 
altogether,  as  far  as  possible,  the  destruction  of  the  fur-souls  at  all  other  times  and 


that 
alto* 

in  other  places. 

Following  this  is  a  circular  letter  of  Dr.  0.  Hart  Merriam.  He  was 
one  of  the  American  Commissioners.  After  having  commented  as  I 
have  upon  the  testimony  of  the  Hritish  Commissioners,  I  desire  to  beg 
this  High  Tribunal  to  read  the  reports  of  our  American  Commissioners. 
1  am  very  much  mistaken  if  they  will  not  find  an  entirely  different  tone 
and  temper  from  that  which  is  found  in  that  of  the  British  Commis- 
sioners. 

Dr.  Merriam's  letter  is  too  long  to  be  read.  He  elicited  from  some  of 
the  most  eminent  scientists  in  the  world  their  opinions,  nor  will  1  read 
those.  They  are  gentlemen  eminent  in  France,  in  England,  in  Ger- 
many, in  Sweden,  in  Italy.  There  is  one  letter  especially,  the  longest, 
which  I  had  intended  to  read,  but  shall  not — that  of  Professor  Giglioli. 
It  is  an  extremely  interesting  paper.  I  can  say  that,  almost  without 
an  exception,  these  gentlemen  are  of  opinion  that  if  the  fur-seal  is  to 
be  protected,  it  must  be  protected  by  prohibiting  pelagic  sealing,  and 
having  the  killing  done  on  land.  They  all  say  that  it  must  be  limited 
even  on  land,  which  of  course  is  precisely  what  we  do.  I  cannot  do 
justice  to  this  letter  of  Professor  Giglioli  if  I  read  it  in  part.  I  will 
ask  the  Court,  as  I  am  anxious  to  close  this  argument,  that  is  already 
too  long — I  will  ask  them  to  read  these  letters  of  these  gentlemen. 
They  are  valuable  contributions  to  science.  They  are  valuable  contri- 
butions to  our  case.  They  are  valuable  contributions  and  additions  to 
the  knowledge  which  we  have  endeavored  to  bring  here  before  the 
Court. 

With  this,  so  far  as  the  merits  of  this  case  are  concerned,  I  am  ready 
and  willing  to  submit  the  case  of  the  United  States.  I  stated  to  the 
Court  that  I  would  endeavor  to  show,  and  I  believe  that  we  have  shown, 
that  the  system  of  killing  on  land  is  the  only  one  that  can  preserve  this 
threatened  race  of  animals  which  is  now  being  rapidly  exterminated; 
that  the  brutality  and  crime  of  it  alone,  ought  to  stamp  it  and  to  prevent 
its  being  carried  on,  even  without  the  serious  results  that  threaten  a 
valuable  industry.  You  will  see  that  there  is  no  way  of  dealing  with 
this  except  to  stop  it;  that  it  cannot  be  dealt  with  otherwise,  for  this 
simple  reason,  this  radical  reason,  this  reason  that  goes  to  the  very  root 
and  heart  of  the  whole  system — that  is,  inability  to  discriminate.  If 
among  the  plans  suggested — if  any  plans  are  suggested — anyone  would 
say:  "You  could  discriminate  in  such  a  way  that  it  would  be  worth 
considering",  it  might  be  different;  but  whatever  plans  are  brought 
before  this  Tribunal  are  only  suggestions  as  to  zones  and  only  sugges- 
tions as  to  time;  and  when  you  are  told  by  intelligent  men  advocating 
the  other  side  that  the  pelagic  sealer  can  no  more  be  expected  to  dis- 
criminate as  to  the  sex  of  the  animals  that  he  takes  than  the  fisherman 
with  his  hook,  the  stamp  of  condemnation  is  put  upon  the  practice. 
The  judgment  of  the  Court  must  follow  upon  those  facts.  How  can  it 
be  otherwise?  What  knowledge  is  there  produced  before  you  that 
shows  you  that  it  is  anything  else  than  what  Mr.  Phelps  called  contra 
bonos  mores,  and  absolutely  destructive?  How  long  will  this  last?  Sup- 
pose this  should  not  be  decided  by  you.  Suppose  it  had  not  been  sub- 
mitted to  you,  and  in  its  anxiety  to  remove  all  causes  of  offence  with  a 
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friendly  nation,  tiie  United  States  Government  had  said:  "We  will 
go  on  n. 

The  United  States  can  afford  rather  to  lose  this  valuable  industry 
than  to  come  into  collision  with  a  friendly  power;  the  cause  of  civili- 
zation would  suffer  less  than  if  these  two  great  nations,  among  those 
that  lead  the  world,  those  that  are  giving  the  example  of  this  practice 
that  was  begun  at  Geneva  and  is  going  on  now  at  Paris,  had  come  into 
collision.  If  she  had  said,  "We  will  let  it  go  on"  how  long  would  the 
seals  have  lasted.  There  was  a  temporary  interregnum  on  the  islands 
one  year,  and  250,000  of  these  animals  were  swept  out;  and  yet  these 
pelagic  sealers  had  scarcely  tasted  blood,  and  hardly  knew  what  the 
conditions  were.  Their  knowledge  is  growing  every  day.  The  small 
fleet  of  three  ships  has  grown  to  122.  Even  now  when  I  am  talking  to 
you,  do  you  not  suppose  that  gravid  females  are  being  slaughtered  on 
the  way  to  their  homes  on  the  Pribilof  Islands?  Do  you  not  under- 
stand that  this  Modus  Vivendi  was  simply  accepted  for  a  while  for  the 
sake  of  peace,  and  because  we  could  do  no  better?  The  matter  is  now 
in  the  hands  of  this  Tribunal,  and  to  its  hands  I  commit  it,  hopeful,  and 
I  will  say  confident,  that  the  result  will  be  a  step  in  advance  in  the 
cause  of  humanity  and  fair  dealing  among  nations. 

One  single  word  now  as  to  the  question  of  damages.  I  do  not  pro- 
pose to  discuss  that.  My  learned  friend,  Judge  Blodgett,  had  prepared 
a  careful  brief.  As  I  understand  the  Treaty,  this  Tribunal  has  no  power 
to  pass  upon  the  liability  of  either  nation  as  against  the  other.  There 
was  some  discussion  as  to  that,  and  Great  Britain  was  unwilling  that 
question  should  be  submitted  to  this  high  Court  of  Arbitration.  We 
had  our  claims,  you  had  your  claims,  and  we  were  willing  both  should 
be  submitted. 

Sir  CHARLES  KUSSELL. — It  was  the  other  way,  I  think. 

Mr.  COUDERT.— The  other  way,  if  you  please.  I  think  not.  But  the 
nations  were  not  willing,  and  they  did  not  submit  this  question  of 
liability,  simply  leaving  this»Court  to  find  upon  the  questions  of  fact. 
Now,  we  are  divided  upon  a  question  of  law,  and  yet  to  some  extent  it 
may  control  the  Court  in  finding  upon  the  facts.  That  is,  as  to  intricate 
and  remote  damages.  We  submit  to  the  Court  as  well  settled  by  the 
law  of  Great  Britain  as  by  the  law  of  the  United  States,  that  the  pro- 
spective catch  of  a  ship  is  too  remote;  that  you  cannot  count  upon  such 
a  catch  as  a  sure  result,  nor  allow  for  it  especially  where  there  has  been 
no  malice.  If  it  were  the  case  of  a  malicious  taking,  where  individuals 
were  concerned,  then  you  might  say  the  law  will  be  effectual,  and  the 
judgment  will  not  only  give  damages,  but  inflict  chastisement  upon  the 
wrong-doer;  but  I  take  it  to  be  well  settled  law,  law  settled  not  only  in 
the  national  municipal  tribunals  of  these  two  countries,  but  settled  on 
a  precisely  similar  principle  in  the  great  arbitration  at  Geneva;  where 
it  was  so  held  by  the  judges,  all  concurring  in  that  result,  and  all  estab- 
lishing that  precedent. 

There  is  also  a  new  element  of  damages  asserted  here,  that  of  the 
Sayward  Case.  That  we  object  to  in  toto,  because  it  is  not  in  the  bill 
of  particulars,  and  this  Court  has  no  power  now  to  examine  new  mat- 
ters now  brought  up,  and  of  which  we  were  not  notified  in  season.  This 
claim  first  appears  in  the  Counter  Case.  But  even  if  it  were  otherwise 
I  should  say  upon  its  face  that  claim  cannot  be  sustained.  The  learned 
counsel  for  Great  Britain  selected  its  own  Tribunal.  It  went  before 
the  Supreme  Court  of  the  United  States  to  ask  for  relief,  and  it  failed 
to  get  it.  It  is  estopped,  therefore,  from  denying  that  the  decision  was 
a  just  decision.  Is  there  any  precedent  for  holding  that  a  defeated 
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party,  after  having  been  defeated  in  the  Tribunal  of  his  own  choice, 
can  call  upon  the  other  party  to  pay  all  its  expenses  for  the  prepara- 
tion and  argument  of  his  case?  1  submit  there  is  no  such  precedent, 
and  that  this  claim  must  be  at  once  dismissed,  and  that  it  should  be 
found  as  a  fact  that  Great  Britain  having  gone  to  this  Court,  the 
Supreme  Court  of  the  United  States,  of  its  own  option  and  volition, 
cannot  now  make  any  claim  upon  the  United  States. 
The  claim  for  the  money  paid  to  British  schooners  is  for  mono: 


I  think,  after  the  submission.  At  all  events,  it  is  only  in  the  Counter 
</ase,  and  it  has  come  too  late. 

1  have  nothing  now  to  do  in  addition,  but  to  thank  the  Court  for  its 
kind  and  courteous  and  patient  attention. 

The  PRESIDENT. — Mr.  Coudert,  you  have  captivated  our  attention  by 
a  remarkable  display  of  talent,  and  we  have  to  thank  you  for  the  great 
ability,  liveliness,  and  I  may  say,  humor,  with  which  you  have  carried 
us  over  this  otherwise  rather  dreary  field  of  questions  of  fact. 

As  a  Frenchman,  allow  me  to  add,  I  have  been  happy  to  notice  and 
to  see  shine  out  in  your  manner  some  of  the  best  characteristics  of  the 
French  nation. 

Mr.  PHELPS. — Before  the  Tribunal  adjourns,  and  before  the  argu- 
ment on  the  other  side  commences,  I  wish  to  say  for  the  benefit  of  the 
counsel  on  the  other  side,  that  in  the  concluding  argument,  I  shall  rely 
upon  all  the  authorities  that  will  be  found  referred  to  in  the  printed 
argument  of  the  United  States  between  pages  130  and  190,  and  upon 
all  the  points  that  are  made  in  that  part  of  the  argument.  Many  of 
these  authorities  have  not  been  referred  to,  and  it  might  possibly  be 
supposed  that  we  were  not  intending  to  depend  upon  them  in  the  con- 
cluding argument. 

The  PRESIDENT. — We  will  certainly  take  heed  of  your  remark. 

The  Tribunal  thereupon  adjourned  to  Wednesday,  May  10,  1893,  at 
11.30  o'clock  A.  M. 
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